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CHAPTER IV

(proposal)

Article O (proposal)
'(?éii&ityucffméfe‘agreemenﬁf”

,_{1) A,contract or any subsequent modification of its terms is not
jnvalid@ because of lack of conslderation (for ¢he " reason that

there is no conslderation)

(2) A contract is not iﬂvalid for the reason that (becausa) no
performnance has yet been rendered. SRR AT

Mistake is an erronedus assumption relating to facts or teo law
existing when the contract was cancluded

”’(ReigVaﬁt Misfaké)

(1) A partg may cnly avoid a contract for mistake if the following
conditions are fulfllled at the sime of the conclusion of the
contract:

(a) the mnistake, in accerdance with the principles of
interpretation [lzid down in chaptez III], is of such importance
. that a. reasonable person 1n the same situation as the party in
. BTrer would have contrac*ea only ‘on ‘materially aifferent terms or
. would not. have contracted at all lt the true staterofcaﬁﬁairs had
besen knownj and L - SRR P A
- {b) the other party has made the sama mistaka, or has caused the
mistake, -or knew oOx ought to have known ‘5f “the 'mistake and it was
contrary to reasonable commerclal standards of" fair dealing to
leave the mistaken party in error. o '

{2} However, a party may not aveld the contract, if
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{a) it committed the mistake Wiﬁh'groés negligence, or

{hk) the mistake relates to a matter xn reqard to which the risk
of mistake was assumed or; tak;ng intc account all the relevant
circumstances, should be borne by the mistaken party.

Article 3
(Histake_;g_exyrgﬁsian or transmission)

A mistake in the axpression or transmission of a statement made in

< ».the course of farmati@n of a centract shall be conslderad as the
mistake of him from whom the statement emanated. S '

(Remedies for non-performance preferrad)

A party shall not be entitled to aveid the contract on the ground
of mistake if the eircumstances on which he relies afford, or
could have afforded, him a r@m@dy'fﬁr nénwperformanca.

 (Fraud)

A party may avoid the contract Qhen'he has been led to conclude
it by the other party’s fraudulent misrepresentation or fraudulent
¢ c-non-disclosure. of clrcumstances which according to reascnable
.. commercial standards of fair dealing he should have disclosed.

J{%ﬁréiﬁ}

-A paxty may. avold the ccntr&ct when ‘he has been led to conclude
it: by an unjustlfleé threat, frqm whatev&r person it emanates,
which, having due regard to the circumstances, is so imminent and
serigus as te leave him no reasonable alternative. In particular,
a threat is unjustified 1f the act or omis si@ﬁ"with'which the

spromisor: has- been thraatened is unlawful in itself, or it is

unlawful to use it as a means to obtain the promlse. ;



Article 7

{Gross dlsparlty)

party may avoid a contract if at the time of its makinq there
_ iz a gross dlsparlty between the abllgatians of the partles or
there are contract clauses grossly upsetting the contractual
equilmrlum, which is unjustlfiable. Regard 1s to be hqd to,
among other things,
(a) the fact that the other. party has taken unfair advantage of
the aveiding party's dependence, economlc distress or urgent
naeds, or of his 1mprov1§ence, zgnorance, inexperience or lack of
“,bargalnlng skill, or
_;{b) the commerclal settlng and the purposa of the contract.

(Initial'impsssibility} '

(1) The fact that at the time of the conclusion of the contract

_the performance of the assumed obllgation was 1mpossihla shall

not affect the validlty @f the contract.

m”(z) The fact that at the time of the conclusion of the contract a
'party was not antitled to dispose of the assets ‘to which the

contract relates, shall not affect the va11dity ‘of the contract.

{Third persons)

(1) Wh@re a fr’aud, a gross dlspars.ty or a party's m:.stake, is
'lllmgutable tc,'or is known or ought to be known by, a third person
,';fcr whcse acts the cther partj is responsible, the contract may be
_$?avcided un&er the same condxtions as if it had been concluded by
the cther party himself. ’

(2) Where a, fraud or & gross disparity is lmputabla to' a thlrd
parsan for whcse acts the other partv is not respon51ble, the
contract may be avoided if the other contracting party knew or
ought to have known of the fraud or the disparity.



{Confirmation)

"Avoidance of a contract is excluded if the party whc'is en%itled
to avoid the contract after the term for giving notice of
avoidance has commenced 4o Tun (Art. 14) axpressly or ;mplxadly
confirms the contract. '

{R@ctified contract)

{1) If the co=~contractant of the mistaken party declares himéelf
willing to perform or performs the contract as it was understood
by the mistaken party, the contract shall be considered to have
veen concluded as the latter understoed it. The co-contractant
nmust make such a declaration or such a performance promptly after
having been informed of the manner in which the mistaken party
had understood the contract. ' ‘” o

(2} If such a declaration or p@rformanca is made, the mlstaken
party shall thereupon lose his rlght to avoid the contract. Any
declaratlcn already  made by him with a view to avold;.ng th.a
contract on the ground of mlstake shall ke 1neffeat1va.

{Adaptaticn afpth@ contract)

. (1) If in cases covered by Artacle 7 avoidance of the contract

would .lead teo an undue hardshlp to one of the partlesp the court
[ox arbltratsr or conciliator or any. ather thira person} may, at
the reqguest of that party, adapt the contract in erder to bring
it in accordance with reascnable emmmerm.al standards of fair '
dealing. _

(2) The rules stated in Art. 11 naraa 2 apply accordlnglye



" (Notice of avoidance)

Avoidance of a contract must be by express netice which must
reach the other party '

t_ e 14
(Time ;imits)'

Notice of avoxdance must be glven withln a reasonable time, with
due ragard to the circumstances S ' a

{a} in the case of nistake, fraud ﬁf'grcss dispériﬁy, aftef the
avoiding party knew of it;

(b} in the case of thraat after the avoiding party has become
capable of acting freely, )

Article 15

(Partial avoidance)

If the parties regard a ‘contract or an individual term of a
contract as severable and 4 ground of avoidance affects only such

a severable part or term, avomdanca is lxmlted to this part or
“tern of ‘the }ccntract 1f giving due  consideration to all
}'clréamstances of the case, it"ié'ffea56habie"to ‘uphold the

'"VE%malnlﬁg contract.

(Retraactlve effect of avoidance)

Avoidance shall take effect retroactively, subject to any rights
of third parties.

Article 17

(Restitution and damages)

(1) Where a contract has been fully or partly aveided, the parties
shall restore to each other what they have received under the
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contract insofar as it has been avoided acceording to the rules on
restitution (chap. VI arts. 34~35}.
{2) A party may also be awarded damages according to the rules on

damages {(chap. VI arts. 15 s8.}.

(Mandatory character of the provisions)

{1} The provisions of this chapter are mandatcry, except insofar
as they relate or apply to mistake and to initial impeossibility.

{{2) A contractual term by which a mistaken party,aésgmes the
risk of mistake does not apply to a mistake which has been caused
by the other party's nsgligence.]

- Article 1%  {proposal)
{Illegality)

The Principles do not affect the conditions and consequences of

illegality of a contragt.

- Article 20 (proposal).
- -{unilateral declarations) . ..

Unless. ctherwise provided in these Principles, the provisions of
this{chagter-applyjacagrdingly to declarations which are addressed’
" by one party to the @ﬁh&r after the cenclusion of the contract
and to other unilateral declarations.



1. The provisiona of art. 1 ~ 18 of this chapter dealing with
:sabstdntlve valldlty of internaticnal contracts are essentially
based upon the UNIDROIT Draft of a Law for the Unification of
certain rules relatlng to valzdlty of ccntracts of intarnatlcnal
sale of gocds of 1%72 (Text and explanatnry rapcrt in Revue de
dreoit uniforme 7 Uniform Law Rev1ew 1973 I 60 ss. ) ‘

2. N&lther the Uniform Lay on the ¢nternatlonal Sale of Goods of
T1964 (ULIS) nor the U N. 00nvggg;gg on CQntracts‘ for the
International Sale of Goods of 1980 (CISG) deal explicitly with
th@ valldlty of 1ntarnatlena1 sales' c@ntracts.. Rather, both
uniform instruments,rln identlcaﬁ terms, expressly declare that
their provisions are not cancarned with the validity of the
contract or of any of its prcvisxcns or of any usage (ULIS art 8
sent. 2; CISG art. 4 sent. 2 lett. (a)).

revision of the UNIDROIT taxt of 1972 was prepared by the
authors of this report with the folloW1ng purpecses in mind:

'fa) to emancipate the earlier text frem 1ts sales contaxt and to
:”adapt it to a general 1nstrument on 1ntarnat10na1 contracts,

5b} to’ take 1nto acceunt new leglslatlve texts whlch have been
enacted within the last 26 years, especxally “the Algerlan civ11
Code of 1975,_ zechoslovakian International Trade Code of 1963;
'Cerman mamocratle Repuhllc Law on Internaticnal Economlc COntracts
'ofnléfé Israel chtracts fGeneral Part) Law ef 1973; Netherlands
f:wew'ﬁ;v1l Cade Bcok% 3 and 6 of 1980; New Zealand Contractual
T Mis es Aat of 1977; Portuguese ClVll Csde of 1966; United
:_States Restatement of Contracts 2d (1979}

Alse the comparatlve study and pr0posals of ggmiggg, Les vices du
consentement dans le contrat (1977) has been taken into account,
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¢) to supplement the earlisr text by one or more rules dealing
with uncenscicnable contracts, in accordance with a mandate given
by the Full Committee at its meeting in Septenmber 1879,

4. The subise
comment.

et~-imatter of the f@lLGWlﬁg provzslens zequlres brief

A rule on formal validity is contained in chap. II art. 1. It may
be considered to move this rTule to the presant c:hapter whlch
could then be titled "validity". S '

‘Questions of capacity have been omitted. ‘Lack of capaclty of
natural persons will very rarely affect an international contract.,
“wThe problem of a legal entity concluding a contract gL_J&JﬁQ@@
«occasionally arises in international transactioﬁs, but it seems
appropriate -that this question be’ dealt with by rules on legal
sntities rather than by rules on contract law.

a) Art. 0 establishes the general rule that mere agreement of the
parties . ¢reates valid contractual obligationsg. Par. 1 applies
this gereral rule to twe differsnt phaSes of the contractual '
.process, viz. the initlal agreenent @f the parties and a
4 pubsequent mod&flcatlon of its terms. : S -

-wbg'Under-Angldéémarican7law;-tha*laék'@f'caﬁéider&hiontis'a'majcr
obstacle to the- initial validity of a contractual agreement.

~However, in commercial practice this vequirement 'is of minimal
importance. Since alwost  all commercial contracts provide for
hoth & perﬁarmance and ‘a counterperformance, the reguirement of
consideration is nearly always satisfied. Nevertheless, in order
to dissipate any doubt as to the few remaining sxtuations it is
ugefu; to remove the requ;rement of ccnsléarataon@ ST
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'§L¢he requirement of consxderatlan ls also an ohstacle to a
freely agreed modlfiaatlon of a contraut, prov1ded a contractual
todification conveys a benefit only to ona of the partles Fcr
'1nternat10na1 saies, the Vianna Sales Canention af 1980 art. 2¢
'par 1 has abrogated the requlrement cf con51deratlon with respect
'tc modlflcatlon and terminatlcn by prov;ding that a contract "may
"ba modlfled or termlnatad by the mere agreement ‘of the partles“
'Thls prOVlSlGn should be extended to all cammerclal contractsa

'd) Another abstacle against the imitial Valldlty '8¢ mere
¢agreements exxsts ln thcsa ClVAl Law ceuntries whlch dlstinquish
'“real“ from "cansensual" comtracts. ‘The former type of contracts
'ucnly becomes valid after tha party who has promised to lend money
or to take a deposit has in fact given the money or received
property in depcsxt. This vxew runs ccunter to modern business
expectations. thle 1t has been ovarcome 1n most countrles, a few
cthers, l;ka France,'still malntaln the old’ pes;tlon. It should
therefore” be abrogated bv doinq away with the requirement of such
“part performance, ' ’

e} The general principle stated in értheéﬁay“be extended to
instances other than those mentioned in the prov131on. One example
wnuld be an agread termination of a emntraat which under ¢certain
”a@nditlons may not be effactive in vi@w of the requirement of
rccnsideration ' ' o ‘

- iorey

“é) Thls prov151cn offers a dafinltlan of mistake’ which contains
:twc gssentlag elem@ﬁts. h o

) The first 1s ‘that a pistake Of law shall be treated in “the
‘fsam& way as the tradltianal mistaka of fact. This equaticn of the
+two typas of mistake fcllows the view ;ncreasingly accepted in
the legal systems of the Civil Law as well as in the Common Law.

¢) The second and more important aspect of the definition is its
time element. The erronecus assumption giving rise to a mistake
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nust relate to facts, or to the law, as they existed at the tims
. of the cenclusion of the contract. The purpose of fizing this
 time @1ement 1s to dellmlt the areas in whlch Lhe appllcable
. remedies are ta be based Qn the law of mlstake on the one hand,
_and on the rules relating to nonw§erfcrmance on the other hand.
:Thls dellmltatlon is necessary because thase ‘two sets of rules
ﬁlfter averywhere and the samne factual smtuatlon may be regarﬁed
Ealthar as a nistake or as an obstacle prevantlng performance of
the cgntract, or mak;ng it .more ﬁlfflcult The former view will
§revail where attenticon is fccused on the (mlstaken} assumptlcn
on which the party acted when enterlng inte the contract, the
'1atter view will be taken if one lceks at the sltuation as it
_exzsts at the tlme When the ccntract is to be performed and if
-one then asks whether there is é sufficlent reason te exempt tbe
party from 11abi11ty faz nennperformance.

a; The borderline between the rules on mlstake and those on non»
=”perfcrmanﬂe was drawn by us;ng a cwuuericn whlch saems to ‘be
raasonably clear as well as confczmlng to mcst 1egal systems,
Specxfically, the Hetherlands (art. 6.5.2. 11 para 2; and 'the
United States (Restaztement, Conmment a on par. 151} have racently

adopted the same criterion.

:'ej S@metlmes lt may ba ﬁlsfiault tc declﬁ wheﬁhér 6r th the
_fact te which the mistake relates ar@se before the centract was
.ccncluded; yat these difficulties do not seem to be &nsuparab&@.
If a party is mistaken as to the factual situation existing at
the time of entering into the contract and, on the basis of this

mistake, misjudges certain future &eﬁaiogments which are relevant

_ for its assent to the contract, then the rules on mistake will be
?‘a@pllcablea on the other hand, if the partg ccrrectly understanés

the facts as they exist when he enters into the contract but

. draws  wrong. a@neluslﬁns from these facts and, after ‘being

- diaappcinte& by the actual eaurse of events, refuses to perform
A'the cantraet this is a. aase ef ngnmpsrf@manca, and not of

mlshake,



Article 2

a) This provision states the conditions under which one party may
aveid a contract on the ground of mistake. The mistake must be
(par. "1) essential (a) and the co-contractant of the party
claiming avoidance either must have made the same ‘mistake or he
must have caused the mistake or he must have or ought to have
known of the mistake, hav1ng left the mistaken ‘party’ in -error
(b) . However, avoidanca will be excluded under the canditions of
S par. 2. ‘ ; i ' R

b} " According to par. 1 lett. {a)fa'miStaké'must‘be'"of such

'1mpertance that a reasonable ‘person in the same situation as the

7 party in error would have contracted only on materially different

terms or would not have contracted at all if the true ‘state of
affairs had been known®.

The drafters have chosen an of{.« G formula ‘rather than
aef;.nlng, as some Codes do, certain items (e.g. ‘the T*sul:i‘jac:"’l‘:--'
"matter, or the quallty of performance) as "essential” because such
' statutory enumaratieng have always +to bé restricted or
"jsupplemented by the intention of the parties. 'In' appiyindg- the
text, the principlss of interpratatien, as laid down 'in chapter
III have to ge applled. Usaally an actual ccmman intent of ‘bath
'“partias or an actual intent of one party that ' was known ‘of ought
"ts have b@en knawn by the other party as to the importance ‘of the
“mistake will not exist. Then the intent of the parties has to be
gstablished by ascertaining the intent that reasonable: parties
~ would have ha@ under the same circumstances. In this connection
Hayplicable usag@s and the meaning given in the trade concerned to
"ﬁxpress ons, provxszons and" aontractual forms that were used by
:;tha partles will be of particuiar relevance. ‘In commercial
' 4“ra:g‘zsa.c:‘t:i.ons avoidance of a contract will, therefore, as a rule
he denied if the mistake relates, for instance, to the value or
the marketability of the goods or to mere motivations or
expectations of the parties or to minor contractual points not
normally considered as essential in the trade concerned. Also, &
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mistake as to the person of a contracting party or as to his
personal gqualities may bes an important factor, although in most
commercial transactions this w1¢1 very rarely occur. Each case
will have to be determined on its particular facts. It is
imposs;ble to offer more than a general formula,

:c) ?a 1 lett, (b} estab 1shes saveral addit,onfgrbg* itern Ve
Vggg ng in the person of the co-contractant of the mlstaken
Tparty, one of which must be fulflllad ln order te allaw aveidance
iof the contract. The underlying ba51c ldea 15 that the 1nterests
of the mistaken party alone do not 3ustify avcldance to the
ﬁstrlment of the other party, unless the latter's reliance upon
the concluded contract for some reason or other does not deserve
,grotecticna Letter (b\_anumeratas threa speciflc situations in
_whlch it appears juﬁtlfled to 1mpose avo?dance of the contract on
the ceweontractant bacause the latter was lntlmately connected
with the mlstake of the mlstaken pazty¢

d) One situation arises where both the party ciaiming_aébidaﬁce
‘and his co-contractant laboured under the same mistake when they
'@ntere& into the contract. If both partles, in concludlng the
céntraat,_aet&d on. the basis‘of the sams mlstakep b@th part;es
shculﬂ also bear the risk of. IOSlng the ccntract° It should be
kept in mlnd, though, that ne right to avald the contract ex;sts
:whe&e the mlstaka relates to a fact arls;ng -after the contract
;has been cenclude@ (uf': artu- l) _ It seems that. most _"cammon
;mlstakes“ fa.l.‘g iﬁt@ ?hat category ) Further, 1f the parties
-arrﬁne@usly belleva the ijact seld ﬁo ba ln ex;stence at the
Itlme of smntracting, whlze 1n realzty 1t haé alrady perished the
gpeeial rule Qf art 8 a9pli@sa N

_e} In “unllat@ral mlatakmﬁﬂ (1 €. those th&% have nat been shared
by . the caucmnuvacu&nt of the mlstaken party} the ccmcentractant
“@f the nmistaken party wlll orélnarlly be prctecned in hls rellance
on. the ccntract; exc@pt in twe situatiOﬁs descriheﬁ in par. 1

lett. (b),
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£} ‘Thé first arlses lf the co»ccntraatant ef the mistaken party'
g§g§ed the mistake. ‘as in the Anglowkmerlcan dactrine af lnnccent'
mlsrepresantaticn,' a party s miatake ;s to be considered as )
"caused® by the other pa'rty J.f it can be traced tc spec:.fic |
implied’ or axpres=' repvesentatlons @f the othez party' or to_'
conduct whlch, accardlng to the clrcumstances, 15 equivalent tof”
suéh‘ répresénﬁatlcns. Also, sa.lence of the comcantractant may
cause the mistake‘ Mere'"puff used in advertlslng or Vin g
- negotiations in itself, is \newhere considered tof be éiw
—représentatidn._zf the mlstake was caused intentionally art.:S: 
will apply. In the context of 1ett. (1), hcwever, it is 1mmater1éiH 
whether or nct the conduct ef the party caus;ng the mlstake was  
reprehen51ble. Even though that party may have been totally free ”
from blame, he caused the mistake if the course of events ;aading: 
+o the mistake undeniably arlglnated in his sphere. Under these
circumstances it seemz fair to imﬁbge ﬁgéﬁ the co-contractant the
ioss of the concluded contract, by allowing avaidanqe to the
mist&ken Qarty¢” ' B '

a) Tha co-confractant of the mistaken party also dees not deserve“'
protectnm cf his reliance on the contract where he knows or‘
ought to have “known of hzs coucontractant's mistake and dld nct_A
clear up the matter, even thcagh reasonable c@mmerclal standards'”
of fair dealing wouid have requlre& him to do s0. In acccrdance
with art. 13 ULIS, ‘the expressicn "knew or ought ta have kncwn“‘ 

refers tc what ghould have beern known to a reasenable person 15;”

the same situation. ¥nowledge of the mistake by the co~contractantf:”

only justlfles avoidance if the co«gcntractant, undex reasonablef‘;

commercial standards of fair daalingg was @bligad to’ inform the  
mistaken party of his arrorg If there was no such obllgation, the '
istaken party can 1ot avclda ' ' '

R yaé, z descrlbes sltuations wh@re the mlstakan party cannat '
avoid the contract. It would not ke fair to allow the mlstak&n-
party ta invoke a mlstake when it 15 due to his gr@ss negllgence
{lett (a)) Further, lett. (b, prov;des that the mistake nust
not relate’ tc 4 matter in regard to which the risk was’ axpressiy
or impliedly assumed by the mistaken party. It may be argued that
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this case 35 already covered by par. 1 1ett {a), since a mistake .

for which the m;staken party assumed <the risk will not be_ 
essential in the gsense described in {a). However, a specialiw
provision appeared preferable in order to avoid any doubt and to
emphaslize the importance of this polnta An  example of &n

assumption of the risk of mistake is an error as to the quallty__

of goods . that were bcught Tag 1&“ Quite gsnerally the rxsk of
mistake will have bheen assum@é by the mistaken party 1if the
contract bears for him a speculative element, because at the tine

of ccncluding the contract he does not fully know all the relevant!_
facts. The sane is true if both parties ccnseiously contractedg;
under an uncertainty (¢.g. if a picture ”attxlbuted“ to the noti;
very prominent painter ¥. is sold, and later it turns out to have;i
been painted by the famous palinter Y. ) .

al) This ?ravisian equates an error in the expressiun or
transmission of a statement of intention %o an ordinary mistakeQ
The c@nditiens  for, and the effect of avoxdance are,. therefore,.
also governed by arts. 2 and 9 te 17. In additioen, it 13 exprassly. .
prcvxﬁeé that such an error is considered as a mlstake of the.
person who made the statement {and not of the r@ceiver) Thus it .

is @nly the d@clarant or sendar of the statement who is entitled

. %o avold the contract under ‘the. ccnditlens of art. 2, for mistake
under art. 3. In some cases. the risk ot an essential mistake
cccurrlng ln the transmisslon of a t&legram will ;mplledly havei

b&@ﬁ assumed by the sender so that he may not avoid the centractz_

{see art. 2 par, 2 lett. (b)). If the sender has not assumed the_
risk _&voldanca of the cgntract is only possible if the conditlcns'
of art. 2 par. 1 lett. (a) and (b} are net. mhus, zf tne receiver?
has desired a reply by wire, he may be considered as having caused
& mistake that occurs in the transmission of the telegram (see
art., 2 par. 1 1ette.jbj)

b) If the receiver mlsunderstands the true maanzﬂg of a telegram .
that has been correctly transm;ttea, this ls not a mlstake in
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transmission. Therefore, the generaﬁ rule cf art. 2'3Ppiiés éﬂa‘
not the spscial rule of art. 3. = ' S ' :

{c) The prev1sion @ﬁly applles to declaratlens made in the coursés

furmat¢un of a uontrac thls ceﬁers, af course, also agreedr
amenﬁments of the ccntract or ite agreed termznatlon whether thef
“z'ows;.cm applles tc other ccmmunlcations or notlces, depends‘
u@mn the purposes of the rules prescrlbing them (qee, e g., fcr a'
dlfferlng rule CISG art. 2?) } ' : ;

#) Art. 4 provides that a party shall have no right to avoid a
contract for mistake where the circumstances on which he relies
afford kin a remady for non«-»perfomance of the contract, or cculd_
have afforded him such a remedy. The latter clause env1sages the
situstion where general remedies for breach of contract had been}
avallabla, but do no langer afford a r@medy, é. . beeause ofu
lapse of a statutcry tlme per;ad. ' R ‘ o

b} In the context of international sales governed by ULIS art. e
sugaplam@nts arts. 34 and 83 ULIS. These provisians 1imit ther'
buyer to the rlghts provided hy the ULIS and exclude ‘all other”
vemedi@s, where there is a lack of cenformlty of the gocds or
whera tha gceds are subject to a rlght or claim of a thlrd person.
érte:é is meant to cover alseo those cases in which the buyer
mlght have rell&d on a ramedy under the ULIS _if;"ln thef
clrcumstanc@s, thase zemeéies had not been barred (for example;J
recauss the lack of conf@rmlty is immaterial or the huyer has not:
qiven pr@mpt n@tice, artsa 33 par. 2, 39 par. 1 ULIs} '

CISG has no express provision corresponding to arts. 34 and 53
ULIS. Nevertheless, most commentators agrese that the same result
cbtains as under ULIS.

c) Avoldanwe for mlstake may applv (more often) to proteat a'
supplier e:f goods who was mlstaken as ‘co the quallty of his"
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parformanca since that circumstance does not usually furnish him
a remedy for nonwperfcrmance of the contract.

d} The preference of non-performance remedies over aveidance  is
acceptable with respect to céntracts of sale, although the
natiénal legal systems remain divided even on this narrow issue.
Béwevér, tha majerity of the group had heSLtated to extend this
prefar@nce t@ ccntracts in general ag leng as. rules on non-
performance had not yet been drafted. The rules on damages and
termination now drafted appear to offer satisfactory remedies to
the mistaken party. It is therefore recommended to remove the
square brackets.

a) According to art. 5, a contract may be avoided for fraud if a
?artyrhas been led to conclude it by the other party's fraudulent
miSragrésentaticnn This is in accordance with the view taken in
most legal systems. A more speclflc description of the fraudulent
practices that must be applisd would be superfluous, because such
fornulae would not add to the substance of the provision nor
woulé they significantiy facilitate the task of the judge. Mers
@uff in adv@;tising‘gr negotiations in itself does not suffice.

bj anad‘mav also be caused by silence. As distinct from a mistake
cause& by sxlence in the m@aﬁing of art,_z par.. 1 lett. (b),
silence only causes fraud if it is designed by the co~gontractant
tc produce an error on the part of the mistaken party, However,
a8 1s also pr@Vld&é 1n art, 2 par. 1 lett. b}, .the non-disclosure
must relate to clrcumstances which aceordlng to standards. of fair
dealing the other party should have disclosed.

a} Art. & confers a right of avoidance on a party who has been
led to conclude the contract by an unjustified, imminent and
saricus threat, fhe imminence. énd the seriocusness of the threat
ara to be evaluated on an @bjectlve basis which, however, must
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take into account the’ cxrcumstances of each case, The prnv151on
may also cover some cases cf economia threat {e.g. where a party"
for whose beneflt an ‘on dem&nd“ guarantee has been’ 1ssued |
without valid reason indlcates that he w111 " demand payment.“
unless the other pazty agrees to’ prolong the durat;gn of the
guaraﬂtae} Follow1ng some recent enactments, the second santence"-
describes by way of illustration twe examples of an un}ustified"
threat. The first is, where the act or omission which has been
threatened, ig” unlawful tﬁe second 13, wnere the act or umlssion ,
threatened is” lawful but the purpase wh:.ch is seught te be
achisved’ 15 uniawful. o o

b} antrary to many legal systems, threats emanat;ng from a third
person are equated to threats from the cowcontractant. A party 5
interest in being able to enter ikto a contract freely deserves‘
abs@iute and Uﬂquallfia& protecti@n, irrespective of whethar or -
not the thraat emanated from the coucontractant hlmself or from aj 
bhlr& person. e ' ' N

a) ‘This provision has been patterned upon the model of a nunbex
of racent statutory texts enacted in several countries (e.qg.
Algaria, Denmark, Israel, Unitad States, Waat Germany). It permits
& garty to aveld a contract in cases where, at the time of the
making of the cantract thers is a gross disparity between thefh
eb1¢gatxons of the parties, or there are contract clauses e;zrrcsssl_\,;ﬁj'“"L
upsettlng the cantractual equzlxbrium The gross disparity must"i
be unjustifiable. The provision is not a general rule on ;g ia SO

b) The dlsyarity st exist at the time of the making of the

aontract. 2 contract or acntract clause which, theugh notaf’

un&onsclcnablﬁ when made,' has become s later ma.g be reviaed or
sat’ &Slde under the rules on frustraticn prﬁvided in chapter V_
sect. 2,' U e B ‘ ' '

a) As the term "éfoés'disgaritfé denotes, théﬁreQﬁiféﬁénts:fcr B
the application of the rule ayre strict. A disparity between the
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value and the price or some other slement which upsets the
asgquilibrium of performancg‘ and ccunterperformance ls, even i£
considerable, znsufflcient for refusing the enforcam@nt of the
contract. Only if the d‘%sequlllbrlum is of such extan’c as ‘t'o'_
shock the congclence of the court is thére a gross disparlty. Tha )
provzslcn doces not aim ab intreducan the idea of contractual_
3uat1ce into each cantract. |

d) Furthef, the grmss dzsparity must be unjustlflable._wheﬁherf.
this reguirement is met with will depend upon an evaluation of'_
2ll the relevant circumstances of the case. Two facters have been,

considered to deserve special attention. ' .

a) one is the &act that the other party hasg taxen unfa;r advantage'f
of the aﬂelding p&rty 8 éepanﬁance, econcmi@ dlstress oy urgentds
neads, or his' improvmdence,i¢gnarance, inexper&@nca, or 1aek cf,i
bargaining skill (lett. (a)) Here it shsuld be emphasized that

the dependence mentioned must gan@r&lly ba one which ex;stswr
cutside of the market situation. Thus, the rule does not apply to
&ll cases where a seller, because of his dominant market position,
is able to fix the price of his goods. However, such situations
may be covered by the rules on manapaliea whlch are not treate&
in this chaptero" ’ -

£} ‘The other facter to be especially regar&ed 1s th@ commerclai
settlng ané the purpose of the contract (latto (b)) There are
s;taations where a grcss dlsparxty is unjustlflable ev@n if thei:
pax Ly ‘whe will beﬁefit frﬁm tha dvsyarlty has n@t taken unfaifff
aﬁvantage of the other party’s dependence, @tca as dascrlbed ln'
lett. (a). | ) ‘

whether this is the case wzll often depend uygn the cammercial
settlng and the purp@&@ of the cantract Thus, a clause exemytmng
a 5eller of gemds frem llablllty fcr mlsrapresentatlon as to the
fitness cf the gooﬁs £6r a certain purpose nay be unconscionable
in cases where the seller is an expert who offers the goods to
customers without any expertise, but may be upheld as valid in
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cases when the customers are, merchants of the same branch having
‘the same expert knowledge as the seller.;d.__

j'g} Iﬁ contrast to the tradltlonal rule fellowed Ain most ccuntrles
but in sccordance with recent enactmants, gross disparity gives
rise to avaldance of the contract but does not lmply its nullity.
The disparity is ngt treated ﬁlfferently fr@m threat.

Article 8

g) Art. 8 deals with certain consequences that flow from an
""lnltlal impcssxbal;ty cf perfcrmance and from the seller‘s 1ack
t'ef ownershlp of the assets sold.

5} Host 1ega1 aystems declare a contract of sale ta be void if
the specific asset sold had already ?erlshad at the time of the
conclusion Qf the contract. If one of the parties knows about
this 1n1t1a1 lmeSSLblllty of performanc@,_the other..party is
xisometlmes awarded damages._ Fellowzng judlcial practlce, _some
':modern leg;slatlon and a&vanced modern ﬁoctrlnes, par. .1 takes
.'th& opposite view anﬂ declaveg that in such a case the contract
- of sale 1s valld. An initial lmposslhlllty of performance is thus
put on the 'same footing as an 1mpossibillty of pexrformance
occurring after the conclusion of the contract. There appears to
be no reason to mak@ the validity of the contract depend upon the
Lwacc1d@ntal fact that the asset sold has perzshed before or after
=—}E"l:}’ie conclusi&h Qf the contract The rights and obligations of . the
Mpartles that arisa fram the seller's 1nab111ty to deliver. the
" perished gccﬁs ‘ars determined acgarding to the flexibla rules on
Vnénmparfo*manc@Q.Und@r thesa rules it wxl’ be possxble to attach
*due weight to, aag. th@ %e’lar & knawladge of the destruction of
the sold gccds at the time of c@ntractingg This soluticn alsc
removes deubts cencarnlng the valldity of cantracts‘ far the

fdellvery sf gcads to be manufactured«

¢) Paragraph 2 excludes the rule of certain countries that deem a
contract, expecially a contract of sale, void 1if the seller did
not own the sold asset. Paragraph 2 is drafted broadly so as to
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‘ericcmpase any rule of a cbmbarablélﬁaaring'thétfﬁay exist for
other types of contract. The rights and duties of the parties are
to be determined by the rules relatlng to a valid contract,
g@ﬁp@Clally those on nenvperf@rmance,

d} Avoidance of the cantract far mlsta?e of for any other greund
if the conditions of art. 2 ss. are met, is not excluded.

Article 2:"

'a) This provis;nn regulat@s in a genaral manner the consaquances
that follow for defects of consent if third persans have
participated in the contracting prccess. Paragraphs 1 and 2
distinguish aca@rdiﬁg to whether the third person is acting for a
.ccntractlpg party (as agent or other type of mi ddleman} or nat.'

'b) In‘the'férmer case, theyééntracting pafty whose consent has
been affected by the third parson actlng for the ccwcontractant
'may avoid the contract as if it had been cancluded by the co-
‘contractant himself (par. 1). Also the state of mind of the third
‘per@on which is relevant esp&czally for applying art. 2 par. 1
'lett._(b)g is in this case attributed to the co—coﬁtractanfe
'Thase rules are faxrly obvious, '

hc) If, on tha ether hana, a thlrd persaﬂ has acte& for whcm the
ﬁcewacntractant is not respon51b1e, than th@ contract may only be
iavsz@ad in cases of fraud or grcsa disparxty, if the ao-
Cmontractant knew or. aaght to have ‘known of the fraud or the abuse
:{paro 2;,' for' only then is it 1mputable te him. If the caw
“cantractant was Lnnaceﬁtly lqn@rant of the fraud or the gross
Ql%pa?lty, th& c@ntract cannat be avalded to his detrlment._ '

d) It should be noted thaﬁ‘in the case of threats by a thira
person it is irrelevant whether the co-contractant knew of then
or not (see art. 6: "from whatever person®).
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. This provision has been inserted following the tfend of'fécént
legislation; It is also usually provided that conflrmataon is
only effective after the term for giving notlﬁe of avoidance has
startaed to run.

a} -According to .art. 11, the co-contractant of a miétéken-paréy
may . prevent  avcidance of the contract by exprQSSLng his
willingness: to perform the contract on the terms intended by the
mistaken party. - ' ' '

b) The. 90331bility of adapting the contract to the intention of
the mistaken party enables -the co-contractant to bind the mlstaken
party to the intended texms of the contract. The mistakeq party
may thus he pravented from ridding himself, upon the pfetéxt 6f
his mistake, of a-contract whlch may have. beccme burdensome to
him through 1ntervening economic. reasons. Such a regard for the
~interests of the co-contractant. in preserving an, adapted contract
is only justified in the case of mistake and. not. 1n other Cases
of defective consent.,

1&%; The- - adaptatlon is effactad by a daclaxatlon _of the co-
eontractant, to be made promptly after having hean infcrmed of
-the terms of the contract as understood by the mlstaken party, or
by a corresponding performance. It is not lazd dewn how the co-
contractant is to receive the information about the errans’
understanding of the terme of the contract. The principle of good
-faith in- dealing (chapter I art. 3) will flead: t:é a solution
adapted to. the  circumstances of the'case; Tha co-contractant's
declaration te. perform the contract as it was understood by tha
mistaken party, or a corresponding factual performance, without
restrictions or conditions, is binding upon the mistaken party
and completes the corrected contract of the parties.
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é) The co-contractant's declaration or performance extinguishes
the right of the mistaken party to aveid the contract. If the
mistaken party had already given notice of avoidance, this
declaration loses its effect. On the other hand, the mistaken
party may claim csmpansat_i;en_if- he has suffered darmage and is not
made whole by the adaptation of the contract (art. 17 par. 2).

&) This provision also provides for adaptation of the contract
~but, contrary to art. 11, requires the intervention of a court,
-an arbitrator, a conciliator or any other third person having
“been aallsﬁ~upon to decide the dispute. It is a companion.of the
rule on greoss disparicy (art. 7). For cases of mistake;'art,'ll
provides a machinery for upheolding a rectified contract. It is
not appropriate to uphold a. contract which has been made under
the impact of, fraud or threat because in this cdse any confidence
‘between the parties will be spoiled. e

-b)y In cases of grosg disparity it may often be more reasonable
,and realistic to revise the contracgt than to avoid it, especially
-if it has ‘already been performed . wholly or in part.. It is
expressly spelt out that a court, an arbitrator, a conciliator or
any other third person having been called upon to decide the
dispute can effect such adaptation of the terms of the contract
Lonly. upon the request of a. party whe by an aveoidance of the
scontract would be exposed teo an undue hardship. The criterion for
the adaptation is to bring the terms of the contract .in .accord
with "reascnable commercial standards of fair dealing”.

). Bince for the case of hardship chapter V sect. 2 .art. 26 now
provides for adaptation of a contract by a court, the square
-brackets around art. 12 as. a whole should be removed; however,
they may be retained for other third persons in par. 1. '
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_A, f¢. _

_a) Thls prov1szon sets forth the formal requlrements for a notlce
of avoxdance. No speciflc form is required for the notice. In
'partlcular, it is not necessary to bring a judicial .action for
this purpose, nor must the notice be evidenced by writing nor is
it _necessary that the specific term "avcldance“ be used in the
notlce. It is alsc unnecassary to state the reasons for avoiding
'_the centract But, in practice, a notice of avoidance .will
prgbably always be accompanied by some explanation on what grounds
the avoidance was based. However, it is necessary that the notics
be "express®, Mere nonwperfcrmanca of the contract cr related
forms of conduct, therefore, do not constitute an effactive
:_ngtice_afﬁavoiéance,,,_~ E

b) Navertheless, the provisien must be interpreted in the 1ight
i}ef the general principla of good faith¢ This may . mean that,
'whenever it was the ¢o-contractant who ‘had committed a fraug,
.imade a threat cr abused an unequal bargaininq power, the absence
of an express notice by the affected party should not always
exclude the latter from exercising his rights.

f;c) The notlce of avo;dance must reach the other party.rThe risk
;:of transmis51on of the n@tice Just be borne by the party wishing
.Eta avold the cantract ‘since the cher party has a legitinmate
interest to consider the contract valid until he actually receives
~ the notice of avoidance,

'éjvécééraiﬁg tO-thiS prévi&iéﬁ, notice ci:avciﬁagge mus$ be given
within a "reasonable time®. The periéd of time for giving notice
has not been fixed more specificaliy, because some leeway for
judicial discretion seens indispensable in wview of the
Jultiplicity, of factual situations. A specific period of time
:wcnld in some cases make it possible for the. mistaken party to
fdelay the notlce of avo;dance, ﬁepend;gg qn,?hgw the market

+
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develcps, and thus to speculate to the disadvantage of the other
party. Fixing too short a time period may jeopardize the chances
of reaching an amicable settlement between the parties. The
- pendency of ‘negotiations between the parties with a view to
- reaching a settlement must, in any event, be takan 1nto accaun*
in determining the reasonableness of the time af glVlng notlce.

b) No maximum period for avoidance is fixed. Any fixed pefiodrmay
in certain cases be too severe for the innocent party and would
‘probably also meet with appositlon from many cguntries especxally

develogzng countries. .

a) Following the example of some vecent’ législatish;"this
provision deals axpressly with partial aveidance. The Gecisive
criterion for allowing partial avoidance is whether parts of a
contract or individual terms are severable. Such’ severablllty is
‘to be determined in the light of the intentions of the paxtias,
especially if these have " 1nc1uded a severablllty claﬁse inta
- their contract. e

b) The party invoking partial avoidance of a severable contract
Cmust, if need be, allege and prove that it is unreasonable, 'in
- view of the clrcumstances ©of the cass, to uphold the remaining

= goentract.

¢) One of the reporters is of opinion that art. 15 sHould read:
"If a conbract or an individual term of a contract is
severable...¥. The words "the partiesiregard“ are ambiguous and
may cause difficulties in cases where the parties do not agree on
- whether a'contract is severable or not. ' IR

ticls 16
‘&) Art. 16 provides that a notice of avoidance (which is effective

under the preceding substantive and formal tules) shall have
:retroactive effect.’ The contract is' regarded 'as never having
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,lexlsted, but the rlghts which third parties may have acquire& are
" not affected.

_b) In the case of a partial avoidam:a, this rule applies, of
course, only to the avoxded part, '

;!_é} Whethér in spite of avoidance a contractual choice-of-law
classe, a farum clause or an arbitration clause remains valid, is
to be decided by the rules applicable to these issues.

a} According ta:par._i, what has been supplied or paid under the
contract, insofar as the latter has been avoided, shall be
restored pursuant to the rules on restitution.

- . b} According to par. 2, damages which the one or the other party

“-éﬂr both parties may be entitled to, are to be governed by the
fwﬁgeneral provisions on damages contained in the Rules.

a) This proviéion 'gives a mandatory character to most of the
provisions of this chapter, Of ccurse, the valus of this provision
may be limited as lony as the Rules have not been enacted into

wﬁd;natlonal ox international legislation.. Even 80, it is appropriate
- 1and necessary to signify clearly the intention ©f the drafters of
- the .Rules that most of the: provis;oms of this chapter are meant

,ﬁ::to be. mandatcry, It would. be intclerable and contrary.to most
ﬁ  natlonal iaws if the parties were entitled to exclude or. modify
the prov;slmnsufef this chapter relating to fraud, threat, or
groes disparity.

b}‘bnathe @ther hand, the provisions relating to mnistake and
initial impossibility do not partake of such . public policy
character and therefore need not be made mandatory. Article 2
par. 2 lett. (b) expressly covers already an assumption of the
risk of mistake. The parties should also be able to make the
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- validity:-of their contract depenﬁent upon the lnltlaT bgssiblllty
of its performance. con

‘c) Some laws, e.g. English law, do not allow to exclude the risk
or the liability for a mistake which ‘was causéd by the co-
contractant's negligent misrepresentation. Indsed, the contractual
“assunption of the risk of mistake is not designed to cover cases
‘where the mistake has'“been negligently caused by the co-
contractant of the mistaken party. This vule is embodied in par.
2. The reporters wish to maintain this provision. However, it is
not consistent with chap. VI art. 31 which invalidates exemption
clauses only in cases of deliberate or reckless behavieuro The
decision of this issue is subm;tted to the Commission.

The Frinciples do not purport to regqulate under which conditions
a contract is illegal and how this affects its validity, such as
wagering contracts. The same iz true for public prohibitions;
examples are contracts vielating anti-trust law or foreign
exchange regulations. The conditions and effects of any such
lllegality must be determined under the applicabl% 1aw

‘a) The preceding provisions of this chapter regulate the validity
. of “contracts since these are the post important instruments of

. international commerce. However,' also declarations by one party,

either within a contractual framework or outside of it, ’play an
Cimportant réle. It is therefore useful to extend tha rules on the
validity of contracts to unilateral declarations. '

b} In a commerxrcial setbing, unilateral declarations outside of,

- but preparatory to, a contract are relsvant especially in the

ferm of public invitations for bids for invéstments, deliveries,
works or services. - ' e e . '
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¢} Declarations which after the conclusion of a contract one
party may make to another party are previded for under different
names, such as notices, declarations, etc. The validity of some
of these declarations, notably waivers, may be in doubt, Such
declarations may also be affected by a defect of consent. The
conditions and conseguences for avoidance ¢f such declarations
are, generally speaking, the same as those set out in this
chapter.






