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UNIDROIT

INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF
PRIVATE LAW

PRINCIPLES FOR INTERNATIONAL COMMERCIAL CONTRACTS

Chapter 5 : PERFORMANCE!

Section 1 : Performance in General

Article 1 (Express and impilied obligations)

The parties shall perform their obligations as expressiy
or impliedly required by the contract.

COMMENTS

This provision states the widely accepted principle according to
which the parties’' obligations are not necessarily limited to what
has been expressly stipulated in the contract. Some other
obligations may be implicit. Different reasons can account for the
fact that they have not been expressed, e.g. that they were so
obvious that "they went without saying”, or that they were already
prescribed by the usages of the trade, or simply that the parties did
not think of them when drafting the contract, but would have
certainly stipulated them if they had been a little more attentive
In some jurisdictions, for certain types of contracts, implied terms
have been codified by statute.

! Revised version, for discussion at Bristol {July 1985),




Close links exist this rule and soms oiher provisions of these
Principles. This Article 1 is & direct corellary of the rule gcoording
to which "The .. performance .. of & contract shall be in accordance
with the principles of good faith and fair desling in international
trade" (Chapter I, art. 3). Insofar as the rules on interpretistion
(Chapter Il1) provide for criteria for filling lacuns (besides
criteria for solving ambiguities), those rules can contribute to
determine the precise content of the contract and therefors io
establish which terms have tg be considered as impligd.

Muystration |

Firm A rents a full computer network to Firm B., 2nd installs it. The contract fatls to
provide anything about A's possible gbligation to give the lzasee at least soms hasic
information concer ning the way to operate the system. But it can be considered to he an
implied obligetion. it i3 obvious, and necessary for the accomplishment of the surpose
of such & contract, thet the provider of sophisticated goods has to suppiy the othar party
with & minimum of infarmation.

[Mustration 2

A broker has negotiated a charter-party and he now claims for his commission. The
broksge contract is silent about the moment when that commission is due. The ussges of
the sector can provide an implied term according to which the commission s dug =.q.
only when the hire is earned, ar, on the centrary, on signing the charter-party,
regardless whether the hire will effectively be paid or not.

CROSS REFERENCES

Chapter !, art. 3
Chapter I11

NOTES

The notion that parties can also be bound by implted obligations is
a coroliary of the principle of good faith {(far references io relevant
provisions in national legislations, see the noies undar chapter |,
art. 3); it is specifically stated in some codifications (French cC.,
art. 1133; Neth. B.w., art. 1375 ; Neth. NB.W., art. 6.5.3.1. ;: Quebec
draft, art. 71). In common law countries, implied terms are
sometimes codified by statute {e.q. English Sales of Goods Act
1979, sect. 12-15). See als0 C15.G, art 9.
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Article 2 (Duty of care)

To the extent that an obligation of a party involves a duty of
care in the performance of an activity, that party is enpected
to observe the diligence observed by reasonable persons of the
same kind under similar circumstances.

COMMENTS

The degree of diligence required from a party in the performance of
8n obligation may vary considerably according to the kind of
obligation incurred. Sometimes a party is only bound by a duty of
care; he then has to exercise his best afforts to perform, but does
not guarantee the achievement of a specific result. In othar cases,
on the contrary, the obligation is more intense, and such a result is
promised. '

The distinction between "duty of care” {art. 2) and "duty to achieve
8 specific result” (art. 3) corresponds to the respective concepts of
‘obligations de moyens” and "obligations de résultat” in French law
and similar legal systems. |t does nat encompass all possible
situations, but it describes two frequent and typical degrees of
intensity in assuming a contractual obligation.

Obligations of both types can coexist in the same contract. For
instance, ‘the firm that repairs a defective machine may be



Considered to be under a duty of care concertiing the quality af the
repair work in general, and under a duty to achieve 8 specific resylt
relatively to the replacement of certain spare parts.

Articles 2 and 3 give parties, judges and arbitrators general
criteria by which the respective meanings of duties of care snd
duties to achieve specific results can he anpreciated. Articls 2
refers to what is expected in similer situations, but elso to a test
0f reasonableness. It means that & party may not raise the defense
that his performance was no worse than that of othere This
provision should allew judges or arbitrators to raise the standards
of performance when they are too Tow,

|Nustration 1

Adistributor promisss "to use his best efforts to expand the sales of the sroduct” in the
contract zane, without any stipulation to reach minimum guantities, This provision can
be considered as creating e duty of care; it obliges the distributor to take ali the steps
that & reasonable person, placed under similar circumstances {nsture of the product,
characteristics of the market, importance and experience of his firem, pressnce of
competitors, etc...} would take to promote the sales (advertising, visits to customers,
good service, etc...). He does not promise a specific result, like a certsin smount of
sales per year, but he undertakes to do all that can be expected from hism when goting as
8 reasonable person.

CROSS REFERENCES

NOTES

In French Law, thé concept of “obligations de moyens” is derived
from art. 1137 C.C. About the standard of care required from 8
professional party, see Ital. C.C, art. 1176

LITERATURE

WEILL and TERRE, Les obligations, 4th.ed., n® 396,

L. MENGONI, Obbligazioni "di risultati" e cbbligazioni "di mezzi”,
Riv. Dir. Comm., 1954, pp. 185-209, 280-320, 365-396.

HARTKAMP, De verbintenis in het algemeen, n® 314 and 346,
FARNSWORTH, On Trying to Keep One's Promises : the Duty of Best
Efforts in Contract Law, 46 Univ. of Pittsburgh L.R. {1984}, pp. -

2C.



‘Article 3 (Duty to achieve a specific resuilt)

~ To the esxtent that an obligation of a party involuves a duty to
achieve a specific resuit, that party is expected to achieve a
result of the quality usually achieved under obiigations of the
same type.

COMMENTS

NOTES

in French Law, the concept of "obligation de résuitat” is derived
from art. 1147 C.C.

LITERATURE

WEILL and TERRE, 4th ed., n® 397,
HARTKAMP, De verbintenis in het algemeen, n® 314 and 346.

Reporter's observations

1.~ 1t was remarked in Rome (Report p. 4) that "usually
achieved " means "which should usually be achieved". This
affirmation is questionable, and there Is a pisk that one
will find here a significant difference with the standard
applied in article 2 {"observed by reasonable peraons"),

2. The reference to the “"quality" of the result is also
debatable, unless one gives the word g very broad meaning,
Often the result consists in a deadline to meet, @ quantity
to reach, a price to pay; in such matters one can hardly
talk of the "quality” of the result,




3. The main feature of an obligution 1o wcchieve g speciilc
result is that the result must be rsoched, e should ot
induce any discussion agbout its ‘quality”, shether we decide
it should be "usual" or, alternatively, “reascnabie”. The
text should perhaps simply state : *... that party Is
obliged to achieve the result required under obltigotione of

the same type",

4. There is a problem about the qual ity of performance, but
tt is wider than the scope of article 3. it is often decidsd
that when the parties have nrot provided othersise,
performance must be of average quality (see Principles of
Eur. Contract Law, art. 1,105 bis; French C. Clv., apt,
1246}, Should we deuote g general provision to the problem 7
He have just applied a stricter standard in articls 2.

3. Much of our difficulties with articles 2 and 3 derius
from the fact thot the distinction between those twe klnds
of obligations is mainly relevant when it comes to prchiems
of non-performance (causes of exemption, burden of proaf),
Hhat we state about them in this chapter does not address
the essence. Yet we haue to say something about them to
introduce article 4, which is the really useful provision of
the three. 0Or do we 7 Article 4 could perhaps stand by
itself, with appropriate accompanying comments, if the
problems linked with quality of performance are dealt with
in a specific, more general prouvision,

Afticle 4

In determining the extent to which an gbligation of @
party involves a duty of care in the pasrformsnce of an
activity or a duty te achieve & specific resuit, regard
shall be had, among others, 1o the foliowing
circumstances :

@) the way in which the obligation is axpressed in the
contract ;

b) the contractual price and other terms of the contract ;

c) the degree of certainiy normally invoived in achieving
the expected result ;



d) the other party's ability to influence the performance
of the obligation. _ '

COMMENTS

It is important to determine whether an obligation involves & mere
~ duty of care or a duty to achieve a specific result, as the obligation
is more intense in the latter case. Sometimes that determination
can be difficult. This provision offers criteria that can guide
parties, judges and arbitrators, though the tlist given is not
limitative. The problems involved are often matters of
interpretation, but it is felt this provision is mare conveniently
located in this Chapter, immediately after the articles dealing
with those twa types of contractual duties.

a) The way in which the obligation is expressed in the contract can
often contribute to determine whether the parties have mesnt to
stipulate a duty of care or a duty to achieve a specific resylt.

Hl_us’trations 1and 2

Contractor A will build a storage facility for his client B, who badly wants the work to
be finished in an unusually short time. If Contractor & accepts to promise that “the
work will be completed before December 31 ", he assumes the obligation to achieve the
specific result of meeting that deadline. If he merely undertakes "to try to complete the
work before December 31", his sbligation involves g duty of care to attempt to meet
the deadline, but no guarantee it will certai niy be met,

b} The contractual price or other terms of the contract can also
offer clues for the qualification of an obligation. An unusually high
price, or ancther particulsr non-monetary reciprocal obligation,
can be indicative of a duty to achieve a specific result where one
normally assumeas a mere duty of care. Clauses linking payment of
_the"_prir;e to the successful outcome of the operation, penalty
clauses applicable if the result is not achieved, hardship clauses
enabling a party to adapt the contract if circumstances make it tog
- hard to perform as initially agreed, are other exampies of
contractual terms which can - in either way - heip in the
qualification of the concerned obligation,

¢) when performance of an obligation normally involves a great
degree of rigk, one can generally expect that the obliged party will
not want to guarantee a result, and the other party will not expect
so much either. The opposite conclusion will be drawn when the
desired result is hormally reachable without any special difficulty.



INustration 3

A space agency promises to put a telecommunication satellits ints orbit. The rats of
failure of the past launchings has been 22 %. One cannot expect the space agency to
guarantee that the orbiting will be successful. The abligation is merely to chasrve the
degree of diligence required for such launchings, considering the present ciste of
technology.

1Mustration 4.

Firm A promises to deliver 20 tons of stesl to Firm B, on June 30. Such & relatively
simple operation is subject to no special risk. Firm & is commitied to the specific
resutt of delivering the required quantity of stee) on the requirad date, not merely to
tryto do it -

d) Sometimes the other party has some influsnce on the
perfarmance of the obligetion. That circumstance can trensform
into duties of care obligations which otherwise could involve
duties to achieve specific results.

Mustration 5.

Company & will give Company B the technical assistance necessary 6 apply s newly
discovered chemical process, and it is sgreed that B will send some of its enginesrs to
attend training sessions organized by A. Company 4 cannot promise the new process
will be mastered by the other party, since that result partly depends on B's effectively
sending its engineers to the sessions, on those engineers's competence and on their
assuduity to the sessions.

Aeporter’'s observations

Criterium d) and |llustration 5 are perhaps dsbatebis. Is
not the other party's influence on the performance of the
obligation @ possible cause of exemption of Ptabitity, even
in obligations to achieve a specific resuit, rather thon g
criterium that can transform the lotter type of obligetien
into o duty of care 7 | would favor deleting d).

CROSS REFERENCES

NOTES .

This seems to be the first attempt to codify the criteria
permitting to decide whether an obligation involves a mere duty of
tare or an obligation to achieve a specific result.



LITERATURE

WEILL and TERRE, Les ohligations, 4th ed, n°396, 399-402.
HARTKAMP, De verbintanis in het algemeen, n® 346.

Article 5 {Cooperation between parties)

Each party shall cooperate with the other party, when such
ctooperation may reascnably be exdpected for the performance
~of that party's obligations. :

COMMENTS

A contract is not the mere meeting point of conflicting interests;
it must also, to some extent, be considered as a common project to
which each party has to cooperate. This view has definite links
with the principle of good faith that dominates the law of contract,
as well as with the obligation to mitigate damages in case of
breach..

This duty to cooperata must of course be contained within certain
limits (the provision refers to reasonable expectations), so as not
to upset the allocation of duties in the performance of the
contract. The duty not to hinder the other party's performance is
the main concern of the provision. But there may also be instances
requiring a more active cooperation.

[Hustration 1

Party A, after contracting with B for the immediate delivery of & certain quantity of
0il, buys from another source all the available oil on the spot markst. This behaviar,
which will hinder B from performing, is cantrary to the obligation of cooperation.

i1yustration 2

Anart gallery of country B has bought an ancient painting from a private collector of
country A The work of art may not be exported without a special authorization, and the
contract obliges the seller to apply for that permission. The seller, who has no
experience with such formalities, encounters ssrious difficulties with his application.
The art gallery, on the other hand, is familiar with such procedures. Under those
circumstances, and in spite of the contractual provision, the buyer can be expected to
give at least some help to the seller.
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CROSS REFERENCES

Chapter |, art. 3

Chapter V|, art. 24

NOTES

The obligation for the parties to cooperate is another coroilary of
the principle of good faith (see the notes under Chapter |, art. 3. it

is explicitly stated in the German Democratic Republic’ s G.I.W., art.
259

LITERATURE

WEILL and TERRE, Les obligations, 4th. ed., n® 357,
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{(Article 6 (Performance at one¢ time or in instaliments}

- if the whole of one party's performance can be renfiemat
one time, it is due at one time, uniess the circumstances
indicate otherwise.))

COMMENTS

A party's performance is sometimes necessarily rendered at one
time (e.g. delivery of a single object), or, on the contrary,
necessarily takes places over a period of time {a.g. construction).
But there are also cases when it can be rendered either at gne time
or in installments (e.g. delivery of guantities of goads). Articie 6
addresses this last situation, in the absence of any contractual
provision as to how such performance should then be rendered. The
principle stated is that performance is due at one time, unless the
circumstances indicate otherwise. :

Ntustration 1

- Firm A has promised to deliver 100 tons of coal to firm B “in March”. It would
materially be possible for A, and perhaps convenient for that party, to deliver those
100 tons in installments; for instance, 25 tons every week of the month. But in
principle, according to the rule of article 6, A has to deliver the 100 tons at ane time.
(N ustration 2

The case is the same as in I1lustration 1, but Fifm B needs the coal gradually, to meet
the needs of its operations; it also has limited storage facilities and could not adequately

cope with s delivery of 100 tons at ane time. Here are circumstances that indicate that
Firm A should instead deliver in installments, during the month of March,

CROSS REFERENCES

#rti'_c]es.'?, 8.'

NOTES

UCC. §2-307 ; see also Rest. 2nd Contr. § 233
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LITERATURE

FURMSTON, 9th ed. of CHESHIRE and FIFGOT's Law of Contract, pp.
525-526. :
FARNSWORTH, Contracts, pp. 589-590,

Reporter's observations

It was decided in Rome to. legue this provision bhetwsen
brackets, pending o final decision concerning its utflity;
perhaps the sxceptions to the rule occur more frequant 1y
than the rule itself,

Article 7 {(Partial performance)

(1) The obligee moy refuse a partial performance uniess
he has no legitimete interest in doing so.

(2) Additional expenses caused to the obligee by partisl
performance are to be borne by the obligor.

COMMENTS

(1) When performance is due at maturity (whether it is the whole
performance or an installment), what is due has to be performad
completely. In principle, the obligee may refuse partial
performance. He is entitled to receive the whole of what was
stipulated. Partial performance would constitute a breach of
contract. The obligee who does not get & full periormeance at
maturity can make use of the available remedies. This is 8 common
rule, which alreasdy appears in most legal sysisms. Normaiiy the
obligee has a legitimate interest in demanding Tull performance of
what was promisad.

There may however be situations when such legitimate interest is
net apparent, when temporarily accepting partial performance will
not cause any significant harm to the obligee. IT the party tendering
partial perfoarmance proves that it is the case, the obligee cannot
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- then refuse such partial performance {subject to the fallowing
. paragraph (2)) . : _

i1lustration 1

Firm A wants to open a subsidiary in Brussels and it repts the necessery office space in
a building under construction, due 1o be finished by the time of the move, on September
1. 0n that date, only 4of the 10 offices are resdy. Firm & may refuse tp accept moving
into those 4 offices only.

{Tlustration 2

Anairline has promised to transport 25 autornobiles from Italy to Brasil, in one single
delivery due te be made on a definite date. When performance is due, some
circumstances make it difficult for the airline, though not impossible, to find
sufficient place in a single aircraft. The airline suggests to make two 2ucceasive
deliveries within a week. It is established that this will not cause any inconvenience to
the purchaser of the cars, which will actually not be used before the following month.
Here the obligee has no legitimate interest in refusing partial performance.

- (2) If ‘according to the preceding pravision, the obligee may not
refuse partial performance, it is on the condition that possible
gdditional costs would not be borne by him, but by the party
tendering partial perfarmance.

iHustration 3

If in the case of |1lustration 2 above, the purchaser has to meet additional exXpanses
hecause of having to make double arrangements for picking up the cars at the airport,
these extra costs will be borne by the airline.

Reporter’'s observations

A discussion took place in Rome concerning the possibility
for the obligee hauing to accept partial performance to
claim not only for reimbursement of additional expenses, but
also for damages. It is submitted that no damages are due
when this prouvision applies. If it s demonstrated,
according to our rule, that the obligee has no legitimate
interest in refusing partiagl performance, then such partial
performance is no longer a breach of contract, and the same
can be said of the performance of the rest of the obligation
which necessarily has to follow some time after maturity. In
such circumstances, the obligee can only claim to be exempt
3. Domoges and other remedies could

from Aaddit ianal awv
o WO L Ional e
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of course become auailable If performonce of the rest does
not occur fater. {If this interpratation is gucepted, it
should be included in the comments above).

CROSS REFERENCES

Chapter |, art. 3
Chapter Vi, art. 24

NOTES

Many codifications state the principle that an obligee may refuse
partial performance (French and Belgian C.C., art. 1244; Ital. C.C.,
art. 1181, Swiss C.0O, art. 69; Neth. BW. arl. 1426; Neth. NBW.,
art. 6.16.3,; B.GB, 8 266; Youg. CC., art. 310; Benalux draft on
performance, art. 3; Quebec draft, art. 211). Exceptions are
sometimes provided, e.g. when partial performance is permitied by
usages (ltal. C.C, art. 1181}, or when the obligation is pecunisry
{Youg. C.C., art. 310). The opposite rule is the principle in a few
other systems : the obligee must accept partial performance,
unless it is against the nature of the obligation {Czech. Code of int.
Comm., art. 218) or against the obligee's legitimate interest
(Polish C.C., art. 450). Comp. C.1.5.G., art 51,

LITERATURE

WEILL and TERRE, Les obligations, 4th ed., n® 996.
ESSER/SCHMIDT, Schuldrecht, |, 6th ed,, pp. 226-228.
ENGEL, Traita des obligations en droit suisse, pp.420-421.
HARTKAMP, Da verbintenis in het algemeen, n® 226,
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Article § (Time of performance}
A party must perform its obligations :

a) if a time is fixed by or determinable from the contract,
at that time ;

b) if a period of time is fixed by or determineble from the
contract, at any time within that period unless
circumstances indicate that the other party is {o choose a
time ; or |

c) in any other case, within a reasonsble time after the
- conclusion of the contract.

COMMENTS

when is a contractual obligation to be performed ? This article
distinguishes between three situations. First, the enswer will be
found in the contract if it stipulates the precise time for
performance or makes it determinable. If the contract does not
provide a precise moment, but a period of time for performing, any
time during that period chosen by the performing party will be
adequate, untess circumstances indicate the other party is to
choose the time. Finally, in any other case, performence is due
within a8 reasonable time. '

This article, inspired by article 33 of C.I156G, embodies well
established and widely recognized principles.

{1Tustration 1

Firm A offers to counsel firm B in the latter's plans to buy computer equipment and
software, and it is agreed &'s experts will visit B "in May”. it isin principle up o 4 to
announce when precisety in May that visit will take place. But the opposite solution
could derive from the circumstances, clearly if the contract explicitly gives B the
choice of the precise dates, but also, for example, if it is understood that some of B's
staff members, who are often away on business trips, have to be present when A&'s
axperts come.

NMustration 2

Building Contrattor A'encounters unusual difficulties when excavating a site, and needs
special equipment he does not have to continue the work. Contractor A immediately
- telephones to Contractor B, who has the equipment and agrees to lend it to A. But
nothing is said about the maoment those tools should be delivered to A. Performance is

ircumsiances. Since the work

thoan ta dalia Alans ™ dbhin o w Rla dspmm® omdne -~
LHGH WL QRS PAaLG  widih G | Bgouligiie e » UIUCH & L1



has been interrupted because of the difficulties mentiored sbvve, & needs to ¢
borrowed tools urgently. In this case, "within a reasanable Hme” probably
performance is due almost immediately.

CROSS REFERENCES

NOTES

Many codifications devote a suppietive provision 1o the time of
performance, often stating it must in principle be immediate (zcee
and compare 8.6.8., § 271; Ital. CC, art. | 183; Swiss C.0., art. 75;
Neth. NB.W., art 6.1.6.9.; Polish C.L. art. 455; Czech. Code of int.
Comm., art. 225: Benelux draft an performance, art. (2; Guabsc
araft, art. 134}, or take place in a reascnable time (G.D.R G.Lw., art.
44, UC.C. 8§ 1-204, 2-309). This provision is inspired by C.1.5.G,
art. 33

LITERATURE

WEILL and TERRE, Les obligations, 4th ed., n® 1008.
ESSER/SCHMIDT, Schuldrecht, 1, 6th ed;, pp. 222-276.

ENGEL, Traité des obligations en droit suisse, pp. 422-425.
HARTKAMP, De verbintenis in het algemeen, n® 231-244.

FURMSTON, 9th ed. of CHESHIRE and FIFOOT's Law of Contract, oo,
530-532. _
FARNSWORTH, Contracts, pp. 585- 530,

LANDO, in BIANCA and BONELL, Commentary on Int. Salas Law, the
1980 Vienna Sales Convention, pp. 261 -264.

Article g (Earlier performance}

(1) A party may refuse an earlier performancs uniess he
has no legitimate interest in doing so.

{2) A party's acceptance of an earlier performance does
not affect the time for the performance of his QN
obligation if it has been fixed irrespective of the
performance of the other party's gbligatiens.
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(3) Additional expenses caused %o the other party by
earlier performance are to be baorne by the performing
party. ; '

COMMENTS

(1) when performance is due at a certain moment (determined
according to article 8), it has to take place at that moment In
principle, the obligee may refuse earlier performance. Usually the
time for performance has been set to suit the obligea’s activities,
and earlier performance may cause him some inconvenience; he has
g legitimate interest to refuse it. '

There may however be situations when such Tegitimate interest is

not apparent, when accepting earlier performance will not causs
significant harm to the obligee. If the party tendering sariier
performance proves that this is the case, the other party cannot
then refuse earlier performance (subject to the following
paragraph (3)).

Mustration !

Firm B is to do the yearly maintenance of all elevators in Firm A's office buildi ng on
October 15. B's employses appear on Gctober 14, a day when important meetings, with
many visitors, are taking place in the building. Firm A is entitled to refuse such
earlier performance that would cause obvious trouble.

'Illustrat'ion 2

Jame example as the preceding illustration, but October 14 is an ordinary dey just as
October 15.°Firm B can probably prove A has no legitimate interest in refusing that
garlier performance.

{2) If a party accepts earlier performance by the other party, does
it affect the time for performing his own obligations ? This
provision draws a distinction. If those cbligations were due at a
certain time, not linked the performance of the other party's
obligations, that time for performance remains unchanged. But if
the two parties’ respective obligations were linked with each
other, accepting earlier performance will mean having to perferm
oneself earlier. This can of course represent a "legitimate interest”
to refuse earlier performance Dy the other party. '
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[Huatration 3

Firm B has to deliver goods to Firm A on May 15, and & has to pay the prics on June
30. Firm B wants to deliver the goods on Mau 10, and & has no legitimate interest in
refusing such earlier performance. But this will have no effect on the time agreed upon
for payment of the price, which was determined irrespective of the date of delivery.

N ustration 4

Firm B has to deliver goods to Firm & on May 15, and & has to pay the nrice “on
delivery”. If & accepts to receive the goods an May 10, it will have to pey the price then
ton.

(3) If, according to paragraph (1), the obligee mey not rafuse
earlier performance, it is on the condition that possibie additional
costs vould not be borne by him, but by the party tendering sariier
performance.

Hlustration 5

Firm A has no legitimate interest to refuse delivery of the goods on May 10 instead of
May 13, but there are some additional storage fees to pay for those five extra days.
Those costs will be borne by Firm B.

Reporter's observations

Re in article 7 concerning partial performance, the coament 8
should clarify the relationship betwsen earlier performonce
in conformity with article 9 and breach of eemtract. Our
opinion is similarly that earlier performance permitied oy
article 9 constitutes no breach. Thus only additional costs
are invalved, not damoges.

CROSS REFERENCES

NOTES

Many codifications -provide that the time for performance
stipulated in the contract is presumed to be in favor of the
performing party, who can thus in principle waive it and perform
earlier (see French and Belgian C.C., art. 1187 and 1188; Ital. C.C,
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art. 1183; Neth. B.W.,, art. 1306 and 1307; Neth. NB.W., art. 6. 1.6.9;
B.6.B., § 271; Swiss C.0,, art. 81, Benelux draft on performance, art.
13; Quebec draft, art. 134; Polish C.C., art. 457; Czech. Code on Int.
Contr., art. 228) sometimes the obhgee s approval is however
reqwred (G.DR. G.IW., art. 44, C1.SG, art. 52, 1°). See also Rest.
- 2nd Eantr § 234 '

LI_TERATLIR‘E'

WEILL and TERRE, Les obligations, 4thed,, n° 914,

ENGEL, Traité des obligations en droit smsse p. 425.

HARTKAMP, De verbintenis in het algemeen, n° 238. :

WILL, in BmNCA and BONELL, Commentary on Int. Sales Law, the
1980 Vlenﬂa Sales [:Urwentwn pp. 379-382.
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Article 10 (Price determination)

{1) If a contract does not expressiy or implicitly fix or
make provision for determining the price, the parties ere
considered, in the absence of any findicetion to the
contrary, to have impliedly made reference to the price
generally charged at the time of the conclusion of the
contract for such performances under compearshie
circumstances in the trads cencerned, or i7 ne such price
is available, to a reasgnable price. :

(2) Where the price is to be deiermined by one party (( er
by a third party }} whose determination is grossiy
unreasonable, then notwithstanding any provision ta the
contrary, a reasonable price shall he substituied

{3) where the price is to be fixed by a third party, and he
cannot or will not do so, the parties are deemed to have
empowered the court to appoint another person to fix {he
price.

(4) Where the price is to be fixed by reference to factors
which do not exist or have ceased to exist or to be
accessible, the nearest equivalent factor shall be trested
as & substitute.

COMMENTS

(1) A contract usually fixes the price to be paid, or makes provision
for its determination. If however this is not the case, this article
presumes that the parties have impliedly mads referance io the
price generally charged at the time of the conclusion of the
contract for such perfoermances under comparabls conditions in the
Lrade concerned. All these qualifications are of course significant.
The provision also permits to reverse the presumption if thers is
any indication to the contrary.

This article is inspired by article 55 of C.1.5.6. The rule has the
necessary flexibility to fit the needs of international trade.

it is true that in some cases, the price generallg charged on the
market may not satisfy the reasonableness test present elsewhere
in this article. One would then have to appeal to the gensral
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provision on good faith and fair dealing (Chapier |, article 3), or
possibly to some of the provisions on mistake, fraud and gross
disparity (Chapter 1v).

Some international contracts concern operations which are unigue
or at least very specific, for which one cannot refer tg the price
- charged for similar performances under comparable circumstiances.
The parties are then deemed to have impliedly made reference 10 a
reasonable price. The concerned party will fix his price st a
reasonable level, under the contrel of judges or arbitrators.

Nlustration 1 .

‘Firm &, specialized in express mailing all over the world, receives from Firm B a
parcel o be delivered as soon as possible from France to the United States. Kothi ng is
said about the price. Firm 4 is supposed to bill B with the price that is usually charged
in the sector far such a service.

iHustration 2

The next order that same Firm A gets from Firm B i3 now to deliver snother parcel as
s00n 33 possible to ... Antarctica, where an exploratory mission needs some urgent
supplies. Agsin, nothing js said shout the price, but there is resity no possible
comparison on the market. Firm A will have to. be reasonable when fixi ng the price.

{2)-In some cases the contract expressly provides that the price
‘will be determined by one of the parties. This is a frequent
occurrence in several sectors, e.g. for services. The price cannot
‘easily be determined in advance, and the performing party is in the
best position to evaluate what it has done. ¢{ In other cases, price
determination is'left to a third party,for instance an expsrt in the
o field. )) |

In those instances where the parties have made such provisions for
determining the price, it will be enforced. But, against possible
gbuses, paragraph {2) enables judges or arbitrators to replace a
grossly unreasonable price by a reasonable cne. This provision is
mandatory.

(3) The provision that the price will be determined by a third party
can lead to a serious difficulty if that third party is not able to
accomplish his mission (he is not the expert one thought he was),
or refuses to do it. Section (3) pravides that the court is then
deemed to have been empowered by the parties to appoint anather
third person to determine the price.
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(4) In other cases, the price is to ba fixed by reference s some
outside factors, tupically & published index, or quotations at a
commodities exchange. what shall be done if the reference fsctor
ceases to exist or to be accessible ? This paragraph provides that
the nearest equivalent factor shall be treated as a substitute.

Mustration 3

The price of a construction contract is linked to several indexes, including the “official
index of salaries in the construction sector”, reqularly published by the locsl
government. Seversl installments of the price still have fo be calcylated when that
index ceases to be published. But the Federation of Construction, & privets trade
association, decides to atart publishing a similar index g replace the former sne. This
new index will serve as a substitute.

CROSS REFERENCES

Chapter ), art. 3and 13
Chapter IV

NOTES

See C.1S6G, art. 55. In civil law codifications the problem of price
determination is often ruled by general provisions of determination
of the "object” of the contract {see French and Belgian C.C., art.
1129; Neth. B.W., art. 1356, 3° and 13E59; Neth. N.B.W, art. 6.5.2.10;
ital. C.C., art. 1346 and 1349 ; comp. B.G.B. §§ 315-319; see also
B.G.B. 8 154 and Swiss C.0., art. 19) and/cr by special provisions on
sales contracts {ses French and Belgian C.C., art. 1592; Neth. B.W.,
art. 1501 ; Nath. NB.w., art. 7.1.1.2; itel. C.C., art. 1473; Swiss C.0,,
art. 212; Quebec draft, art. 386). In the common law, see UCL. § 2-
303; see also Rest. 2nd Contr. 88 33-34 and 204,

LITERATURE

WEILL and TERRE, Les Obligations, 4th ed., n® 232,

HARTKAMP, Algemene leer der overesnkomsten, 1989, n° 78, 224-
229. :

ESSER/SCHMIDT, Schuldrecht, |, pp. 209-210, 214-217.

LARENZ, Allgemeiner Teil, p. 528,

ENGEL, Traité des obligations en droit suisse, p. 186.

FARNSWORTH, Contracts, p. 197, _ :
EORS!, in BIANCA and BONELL, Commentary on Int. Sales Law, the
1980 Vienna Sales Convention, pp. 401-409.
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PLACE OF PERFORMANCE

Reporter's observations

Four possible versions of article 11 are submitted after the
discussion in Rome, where no decision could be reached on
the subject of place of performance. A!{ four versions siate
that' in principle, in the absence of g contractug!
provision, a monetary obligation has to be performed at the
creditor's place of business, and any other obiigation, at
the performing party‘'s place of business. This seems to haue
been agreed upon. It was pointed out that the contract will
often fix or imply another place of performance {cfr. a
construction on a certain site, carriage of gmods fﬁ@m one
place to ancther, rent ing of a building, etec...). '

Difficulties arose when considering supervening changes in
the place of performance, due either to a party's changing
his place of busnnesaJ or to a party's willing to indicate
another place of. parformunce for any other reason. The two
3ltuat|ons ‘are very different. One cannot prevent a party
from moving, but then, if performance wce linked to his
place of business, it is necessary to have ¢ provision
stating the effects of the moue on performance. On the
contrurg, a party may not normally, by unilateral decision,
change the place of performance agreed upon; we can choose
to allow it ond organize the consequences, but we can afsa
choose not to g:ue that possibility.

Uersions A 1 and A 2 onfy deal with the change of the place
of business; versions B | and B 2 with both situations.

WIERSIO A 1

Article 11 (Place of performance)

{1) If the place of performance is not fixed by nor
‘determinable from the contract, a party is to perform :
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a) monetary obligation, at the crsditor's plecs of
business ;

b) any other obligation, at his own place of business at
the time of conciusion of the contract.

(2) The creditor must bear any increase in the expenses
incidental to performance which is causead by @ change in
his place of business subsequent to the conclusion of ithe
contract. |

Reporter's observations

Thi=s Uersion A 1 provides that performence supnozed tu fake
place at the creditor's place of business wil! have to be
carried out at his new place if he has moved, but he will
bear the additional costs. The provision mainly concerns
monetary obligations, but not necessarily : paragraph (2)
could also apply to other obligations, when the centract
provides performance at the creditor's place of business
(except that the word “creditor" seems to refer mainly to
monetary obligations 77,

Uersion A | does not give similar consequences to the mouve
of the obliged party, when performance is to take plece at
his place of business : paragraph (1)(b} refers o his ploce
of business at the time of conclusion of the contract, ond
paragraph (2) only refers to the creditor’s changing his
place of business. So, after moving, the obliged party stli!f
has to perform at his former place of business. Whethsr this
is justified is debatable. That is why we also submit the
Uersion A 2 bslow, which does not moke any distinction
between the parties if they move their ploce of business :

VERSION & 2
Article 11 (Place of performance)

(1) If the place of performance is net fixed by nor
determinable from the contract, a party is to perform :

a) a monetary obligation, at the creditor's place of
business ;
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b) any other obligation, at his own place of business ;

(2) A party must bear any increase in ths expenses
incidental to performance which is caused by a8 change in
his piace of business subsequent io the concliusion of the
coniract.

Reporter’'s observations

The two following B Uersions consider changes in the ploce
of performance due not only to the nmove of one of the
parties, but alsa to wunilateral decisions to indicate
another place for performance. Examples were given when such
situations could occur @ counter-trade, whsre o third party
is designated whoe will buy the compensation goods,
factoring, where payment will have to be made to the factor.
“As was said before, we could very well decide such a change
in the place of performance 'is not possible, unless the
party wishing to change can get the other party to agree;
for this we would not need any provision. We must olso-bear
in mind that in such coses, the change of place of
performance is only an incidental problem to the much wider
question of assignment of contracts, which should scme day
be considered elsewhere in our Principles.

in Uersion B 1 only the obligee can change the place of
performance; in lUersion B 2 both oparties hove thot
possibility. In both versions, the wording is meant to cover
changes due to moving as well as to o uniiateral decision,

VERSION B 1

Article 11 {(Place of performance}

{1} If the place of performance is not fixed by nor
determinable from the contract, a party is to perform :

a) a monetary obligation, at the creditor's place of
business ;

b) any other ﬁbligatiﬁn, at his own place of business st
the time of conclusion of the contract;
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{2) Subsequentiy to the conclusien of ihe contract, the
ocbligee may however designate ansther placse for
performance, provided that he bears any additiona!}
expenses.

VERSION B 2
Article 11 {Place of performance)

(1) It the place of performance is not fixed by nor
- determinahble from the con_tract,_& party is 1o perform :

a) a monetary obligation, at the creditor's plece of
business ;

b) any other obligation, at his own place of business:

{2) Subsequently to the conclusion of the contract, & pariy
may however designate another place for performance,
provided that he bears any additional expenses.

COMMENTS
{to be drafted after choice of pravision)

CROSS REFERENCES

NOTES

Most cadifications offer suppletive provisions concerning the place
of performance. |t is often stated it must take place at the obliged
party's place of business (French and Belgian C.C., art. 1247; ital.
CL.,art. 1182; BGB, § 269; Swiss C.0., art. 74; Neth. B.W._, art.
1429; Neth. NB.w., art. 6.1.6.11; Czech. Code on Int. Contracts, art.
223; Polish C.C., art. 454; Quebec draft, art. 218). But many of the
above provisions have a different rule about obligations to deliver
g specific item, the performance of which is to take place where
the item was when the contract was concluded. Comp. C.1.S5.G., art.
3tand UCC § 2-308. Opposite solutions appear about manetary
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abligations : they are often due at the creditor's place of business
(B.G.B., § 270; Ital. C.C, art. 1182; Swiss .0, art. 74; Neth. 8.w,
art. 1429; Neth. NB.W., art. 6.1.9A5,; Polish C.C., art. 454; comp.
C1SG, art. 57; G.D.R. G.I.W,, art. 43), but sometimes at the debior's
place of business (French and Belgian C.C., art. 1247, Quebec draft,
art. 218). Provisians concerning the effect of a change in the place
of business are found in some codifications (Neth. NB.W., art.
6.1.94.6)

LITERATURE

WEILL and TERRE, Les obligations, 4th ed., n® 1009.

ESSER/SCHMIDT, Schuldrecht, I, pp. 218-221.

ENGEL, Traité des obligations en droit suisse, pp. 426-428.
HARTKAMP, De verbintenis in het algemeen, n® 245-249, 520-521.
LANDQ, in BIANCA and BONELL, Commentary on International Sales
Law, the 1980 Vienna Convention, pp. 249-256; MASKOW, ibid., pp.
412-41G,
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Article 12 (Payment by funds transfer)

{1) Unless the creditor has indicated a particular accouni,
payment can be made by a transfer to any of the {irsncial
institutions in which the creditor has made it known he
has an account. :

{2) Payment by a transfer is completed when the trensfer
to the creditor’'s financial institution becomes =ffaciive.

COMMENTS

Payment of monetary obligations are very frequently made by
transfers between financial institutions, or by cheques or similar
instruments. Yet the problems involved have very seidom besn the
object of codificafions. Notable exceptions are all drafi texis : the
Benelux draft on performance, the Dutch NB.W.and the UNCITRAL
draft Model Rules on International Credit Transfers. Without
attempting to provide a detailed regulation, which would not be
compatible with the very rapid evolution of techniques in this
field, articles 12 and 13 state a few basic princinles which should
be useful in international payments.

Article 12 desls with payments by funds transfers between
financial institutions.

Paragraph (1) concerns the admissibility of paymenis by funds
transfers. Though the principle still stends, according to articls
11, that payment of a monetary obligation should be meade et the
creditor's place of business, it can aiso be made to one af ihe
financial institutions in which the creditor has made it known he
has an account. If howaver the creditor has indicated a particular
account, payment should then be made to thet accouni. Naturally,
the creditor can also make it known that he does not want his
payment to be made by transfer.

Paragraph (2) deals with the difficult question of determining
when a payment by funds transfar can be considered as completed.
This matter is of importance, e.g. to decide whether the payment
was made in time, or in the case one of the banks does not forward
the funds it has received. But the choice of an adeaquate solution
nas been the center of rmuch controversy in many countries and
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international forums. Different moments have been considered
debit to the account of the transferor, credit to the account of the
transferee bank, notice of credit to thet account, decision of the
transferee bank to accept credit transfer, entry eof cradit to
transferee's account, notice of credit to transferee, etc.. The
matter is further complicated by the changes of procedures for the
transfer of funds brought about by new electronic transfer
mechanisms, and bank practices can alsg differ from one case to
ancther.

All of this makes it extremely hazardous to establish a very
accurate rule providing when payment by & transfer is compisted.
Article 12 (1) still serves a useful purpose as it states the basic
principie which will permit to find the more precise rule in =ach
case. Such & payment will be effective when the transfer to the
creditor's financial institution will become effective. The solution
rests on the ground that that institution acts as the creditor's
agent. It means no effective payment exists before that mament,
even though the order has been given to the transferor's financial
institution, and the tranferor's account has been debited. And
payment is effective before the transferee is notified or credited
of it by his financial institution. But the precise moment when
payment to the creditor's financial institution can be consgidered as
sffective will depend on banking practices in the case concerned.

ITlustratian 1

Shipyard Y, a firm established in Helsinki, has repsired s ship belonging to & Swedish
firm, and the bill is sent on a letter-head that mentions a bank account in Finland and
another one in Sweden. Unless Y states that payment has to be made to the Finnish
account, or by another means than-a bank transfer, the Swedish firm is entitled to pay
to the Swedish account, : R S

Hlustra’n’on.?
Licensee A gives his Bank Z a transfer arder of § 5,000, roga‘ities due to Licensor B,

who has an account with Bank w. Bank Z debits A's account, but fails to forwsrd the
funds to Bank ¥, and goes bankrupt. Licensee A has not effectively paid Licensor B.

CROSS REFERENCES

Chap{er Y, article 11
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NOTES

Few codifications deal with the problems involved in this ariicle,
See Benelux draft on performance, art. 19-20; Neth. NBW., art.
6.1.9A.3; UNCITRAL draft, art. 11,

LITERATURE

HARTKAMP, De verbintenis in het algemeen, n® 516-517.

Article 13 (Payment by cheque or other instruments)

(1) Payment of money due may be made in any form used in
the ordinary course of business at the place of payment.

{2) Huwever a creditor who accepts, either by virtue of
paragraph (i) or veluntarily, a chegque, an order to pay or
another instrument, or in place of the debtor's original
cbligation to pay, some other obligation to pay, is
presumed te de so only on condition that it wiil be
honored.

COMMENTS

The provision or paragraph (1) allows for @ payment of money io be
made in any form that is usual at the place of pagment. With the
reservation expressed in paragraph (2, the debtor may for instance
pay with a cheque, a banker's draft, a bill of exchange, or with any
other technique, like the newly develuping aglectronic means of
payment, provided he chooses a mode that is usual at the place of
pagment, 1.e normally at the creditor's place of business. In
~ principle, the creditor should be satisfied to receive his pagmsent in
8 form that is customary at his place.

Paragraph (2) states the generally recognized principie according
to which the creditor's acceptance of an instrument of payment
that has to be honored by a financial institution or another third
party can only be given on the condition that the instrument will
egffectively be honored.
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{11 ustration i

Luxembourg Importer & receives a bill for the goods he has bought from & firm in
Centrsl America, and he sends an eurocheque in payment. The exporter may reject this
mode of payment if the banks in his countriy are not familiar with gurocheques. -

INustration 2

Contractor Y has to pay Sub-contracter Z for the works he has completed on the
building site, but ¥ is going through a liquidity crisis as Client X is late in paying him
the first installment due. Client X, however, has given ¥ a set of promissery notes up to
the amount of his debt. Contractor ¥ offers to pay 2 by assigning the edequate number of
promissory notes to the sub-contractor. If Z accepts them (in this case he probabiy
does not have to, as it is not & usua! form of payment)}, the effectiveness of the payment
by ¥ to Z is conditional to X's honoring the promissory notes st maturity,

CROSS REFERENCES

NOTES

Fé-w codifications c’antai'n provisions concerning the problems
invoived. See Beneluy draft on performance, art.20; UCC., § 2-511.
See also Rest. 2nd Contr., § 249,

LITERATURE

HARTKAMP, De verbintenis in het algemeen, n® 225, 518-519.
FURMSTON, 9th ed. of CHESHIRE and FIFOOT's Law of Contract, p. 88.
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Article 14 (Currency not specified)

If the contract does not indicate in which currency s
monetary cbligation is due, payment is to be made in the
currency usually agreed between perties f{or such
perfermances under compersbie circumstances in iha
trade concerned. _ . -

COMMENTS

It may not be frequent that parties fail to express the currency in
which a monetary obligation is due, but instances can be found @ @
contract can state that the price will be the “current price”, or that
it will be determined by a third party, or that soms expenses or
costs will be reimbursed by one party to the other, without
specifying in which currency these payments should occur. The rule
in article 14, which is basically a rule of interpretation, statas
that in such cases, the adequate currency of payment will be
determined in conformity with usages for similar situations. It
will be noticed that analogous standards are logically used in
articlie 10, which deals with the determination of the amount dus,
and in this provision, which concerns the currency in which
payment should be made.

Article 14 does not concern the currency in which demages sre to
be paid. This problem is covered by article 29 of ths chapisr on
non-performance,

Reporter's observation

The phrasing of article 14 has been modified to allgn it
with the phrasing of article 10,

Nustration 1

Dutch Client A instructs his broker to buy shares on the Frankfurt stock exchange. The
broker pays them in German marks; should he bill his client in marks, or in Dutch
guilders 7 It will all depend of what is customary in the Netherlands for such
purchases of forgign shares through local brokers.



CROSS REFERENCES

Chapter i1, ..
Chapter ¥, article 10
Chapter VI, article 29

NOTES

33

This provision is inspired by art. 48 (2) of the German Democratic

Republic G.1. W,

LITERATURE
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Article 15 (Taxes and duties)

Each party has to bear the cost of taxes and duiies
connected with performance of his obligations. :

COMMENTS

Performing a contract often implies the payment of taxes and
duties. Article 15 allocates the cost of those expenditures ta the
party whose performance made them due: it is & generally
recognized principle that each party should normally baar the costs
invalved in performing properly. The purpose of the provision is to
determine which party has ultimately to besr those taxes and
duties, irrespective of who, according to the reisvani fiscsl
regutation, has actually te pay them to the relevant asuthoritiss.

Mustration 1

According to the contract, some goods sold from Algeria to Spain have to be delivered to
the buyer’s premises in Toledo. Spanish import duties will be borne by the seller.

Reporter’'s observotions

!. A more general draft provision, according to which g
party had to bear the costs incurred in performing his
obligations, was rejected earlier, on the bosis that rules
about place of performance already implisd that solutlon,
Cannot the saome criticism be made about this articlie 15 ¢

2. The provision only considers toxes and dutiss connecied
with performing the contract. It wos said in Hilgno thot
taxes connected with the conclusion of the contract wers
dealt with in the chaopter on public permissiens. iz it
really the case ? Are not some taxes of thot kind {stamp
duties, "registration” of contracts) due independenily of
any permission requirement 7

3. ts the link with one porty's obligations {(an earlier fext
refered to "his part of the contract") always workable as a
criterium 7 If it can be said that customs duties are |inked
to delivery of the goods, what about o general "sales tax" 7
s it clearly connected with the obligations of either the
seller or the buyer 7 Uhat about the value added tax ?
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CROSS REFERENCES
Chapter ¥, art. 11
NOTES

Some civil law codifications provide for the more general principle
according to which the costs of performance are to be borne by the
performing party (French and Belgian C.C., art. 1248; Ital. C.C.. art.
1196, Neth. B, art. 1431; Neth. NB.W., art.6.1.6.16; Benelux draft
- on performance, art. 21; Quebec draft, art. 219; comp. B.GB., § 270).

LITERATURE
WEILL and TERRE, Les obligations, 4th ed., n° 1610

ESSER/SCHMIDT, Schuldrecht, |, 6th ed., p. 220.
HARTKAMP, De verbintenis in het algemeen, n® 255,
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Article 16 {Imputation of payments)

(1) A debtor owing several monetary obligations which are
due to the same crediter may specify, at the tima of
payment, which debt he intends the payment to be applied
to; however, payment made is to discharge first the
expenses, tnen the interests due beforse the gjrm:‘:u@&E

(2) If the debtor does not maka such sp&mﬁm‘émﬁ im
other party may, immediately or within a reasoenable time
after payment, declare to the performing periy to which
obligation he imputes the payment, previdad it appiies to
an undisputed obligation.

{3) In the absence of imputation accammg t@ @&r&gmpm
(1) or (2), payment is imputed to that obligation which
satisfies one of the following criteria and in the seguence
indicated :

a) the obligation which is due or which is the first to
fall due;

b) the obligation for which the creditor has lsast
security;

c) the obligation which is the most burdenseme for tha
debtor;

d) the obligation which has arisen first.

If none of the preceding criteria applies, payment is
imputed proportionally to the amount of the obligations.

COMMENTS

Articles 16 and 17 deal with the classical problam of imoutatian
of payments. If a debtor owes at the same {ime, to the same
creditor, several maonetary obligations which are due (i.e. mature,
exigible) , and he makes a payment the amount of which is not
sufficient to extinguish all those debts, to which debts does that
payment apply ?
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article 16, inspired by principles recognized by many
codifications, gives the debtor a first possibility to impute his
payment, provided expenses and interests due are discharged before
the principal. In the absence of any imputstion by the debtor, the
provision enables the creditor to impute the payment received,
though not to e disputed debt. Paragraph (3) gives criteria which
will govern the imputation in the absence of any initistive by
either party.

Hustration 1

Firm A has received three loans, each of $ 100,000, from Bank B, by separate
contracts. All three loans are due on December 31, Bank B receives § 100,000 from &
on January 2, with the imprecise message : "Reimbursement of the loan”. The hank
pays little attention to the meatter and does not resct at first. Three months later, the
bank sues Firm A for payment of the remaining $ 200,000, and the parties disagree gs
to which of the loans has been reimbursed by the January payment. The Sank had
similar security in each case, but the interest rates were not the same ;: 8 % on Lesn n®
1,8,50 % on Losn n® Zand 9 & on Loan n® 3. Article 16 {3){c) applies : the Jsnuary
payment will be imputed on Loan n® 3. , e

CROSS REFERENCES -

NOTES .

Most civil or socialist law codifications provide for rules
concerning imputation of payments, rather similsr in spite of
- occasional variations : French and Belgian C.C., art. 1253-1256:
Italian C.C, art. 1193-1195, Swiss C.0, art. 85-87; B.G.B., §§. 366-
367, Neth. B.W., art. 1432-1435; Neth. NB.W., art. 6.1.6.13-14;
Benelux draft on performance, art. 16-17; Quebec draft, art. 249-
253, G.DR. G.I.W., § 265; Czech. Code of int. Comm., art. 219. See
also Rest. 2nd Contr., §8 258-260. -

LITERATURE :

wEILL and TERRE, Les obligations, 4th ed., n® 1028-1030.
ESSER/SCHMIDT, Schuldrecht, I, pp. 257, 273.

ENGEL, Traité des obligations en droit suisse, p. 438.

HARTKAMP, De verbintenis in het algemeen, n°® 250-254, 554, 561,
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Artic_le 17

Article 16 applies with appropriate adaptaﬁ%&ns_ to the
imputation of performance of non-monetary obiigations.

COMMENTS :

The problem of imputation of pagments normally concerns
monetary obligations, but similar difficulties can sometimes occur
about obligations of a different nature. Article 17 provides that the
preceding rules will then apply, with appropriate adaptations. -

Nlustration 1

Company Z is performing construction work on several sites in an Africsn country, and
through five separate and successive contracts with Supplier W, purchases different
quantities of cemant, all to be delivered in Antwerp on the same date, to be loaded on the
same ship. The contracts are simitar, except that contracts n® 3 and S stipulate very
high liquidated damages for 1ate delivery. Due to some difficulties, W can only deliver
part of what he was supposed to. Upon delivery, in accordance with article 16 (1), the
Supplier is entitled to specify that the quantities delivered are to be imputed to
contracts n® 3and S.

CROSS REFERENCES :

Chapter v, article 16

NOTES :

LITERATURE :

HARTKAMP, De verbintenis in het algemeen, n® 250



Article 18
{Application for public permission)

{1} Where the law of a State requires a public
permission the absence of which would wholly gor
in part affect the validity of the contract opr
render its performance impossible, the party who
has his place. of business in that State shall
take the measures -necessary to ocbhtain the
permission.

(2) Where none of the parties has a place of
business in that State, the party whose perfor-
mance requires permission shall take the
Nnecessary measures.,

COMMENT 5

a. Purpose of the Article
~This article, as well as Articlies 19 and 20, starts from

the assumption that where a contractual agreement between
the parties is subject to permission .requirements, certain
rights and duties of the parties as to the cbtaining of such
permissions are created. The articles specify ‘these duties
and determine what the legal consequences are in case -of
failure to obtain the required permissions.

Such an approach conforms to a practice which is widely
accepted in international trade, but it causes certain
difficulties of a theorectical nature to the extent that
obligations of the parties come into being before the
contract becomes effective. I't shoulid, however, be borne in
mind that the border|ine between the noncontractual and the
contractual stage of the formation of a contract has become

less sharply defined._ Precontractual obligations of dif-
ferent kinds have increasingly been accepted. They are
particularly important when the parties enter inte a

contract the final fate of which depends upon an institution
other than the parties. For further considerations see
comment {(a) to Art.20.

in spite of the importance of the probiem in the context
of international commercial contracts, only rarely has |t
been addressed by national or international legisliation.




b. Public permission required

The Principles do not deal with the question of the
relevance of public permission requirements, Whnich of ihe
different national permission requirements, if any, are to
be taken Iinto account in each single «case has to be
determined in accordance with the appticable law .including
rules of private international law. National courts nowadays
tend to give effect only to the public permission
requirements of the lex fori or possibly to those of the |ex
contractus, while tending to exclude their relevance if ihey
emanate from a third State. Arbitrators may feei freer in
deciding as to which public permission requirements appiy .

c. Public permission

The term "public permission requirements® should be given

a broad interpretation, so as to cover all permission
requirements provided by the individual States . for the
protection of public interests, such as heal th, safety or
particular foreign trade policies. ft is indifferent
whether in practice the required licences are granted by
administrative authorities, or by other bodies on whom

Governments have conferred public authority for certain
specific purposes (e.g. banks entitled to authorise payments
falling under foreign exchange regulations}).

As to the time element, it goes without saying that
reference is made primarily to those permission requirements
which existed at the time of the conclusion of the contract,
-However, the wording of the article is such as not to
exclude supervening permission requirements.

d. Contract wholly or partially affected

. The provisions on the application of public permissions
apply to both the permission requirements which affect the
contract as a  whole and to those which affect only
individual terms of it. Only the legal consequences which
derive from a failure to obtain the permission differ in ihe
two cases (see Art. 20(2)).

e. invalidity of contract or impossibility of performance

" The absence of the required permission may either wholly
or in part affect the validity of the contract or render its
performance impossible. Since, notwithstanding certain
legal differences, the practical effects as to tihe actual
performance of the contract are very similar, both ctases are
dealt with together.



f. Which party to make application for permission

The rule according to which it is the party who has his
place of business in the State which requires the relevant
public permission who has to apply for it reflects current
practice in international trade. This party is clearly in
the best position to do so, with the least delay, as he is
the one that knows the requirements and procedures best.

Obviously, if this same . party were to need further
information from. the other party to make the application
{e.g. information relating to the final destination or to

the purpose of the object of the contract)}, the other party
is obliged to furnish such information in accordance wi th
the principle of contractual cooperation {cf. Art. 5 of this
Chapter). Sheould he not furnish such information, he may
not rely on the obligation of the first party.

The parties may of course agree otherwise, =2.g9. by
referring to INCOTERMS. However, even if the term "ex works'
has been stiputated, which as a rule imposes on the buyer
the most far reaching obligations, the seller would still
have to render the buyer at his "request, risk and expense,
every assistance in obtaining any documents which are issued
in the country of delivery" (A.7, see also B.5).

The party who has to- apply for the permission is only
obliged to take the necessary measures but is not respon-
sible for the outcome of .the application. The exhausiion of
local remedies is necessary only where they are likely to be
successfuli and resorting to them also in other respects
appears ‘to be appropriate giving due consideration to the
circumstances  of the case (e.g. the wvalue of the
transaction, time constraints, etc.),

9. Permission requirements by State in which none of the
parties has a plface of business .

Where the relevant permission requirement is imposed by &
State in which none of the parties has a place of business,
paragraph 2 of the present article states that it is the
party whose performance requires the permission that shall
take the necessary measures. The obligation to take the
necessary measures thus becomes part of the obligation to
perform, which is similar to what Art. 15 of the present
Chapter provides for taxes and duties.



ITlustration 1
Contractor A with place of business in Country AA
sells a plant to Purchaser B with place of business in

Country BB on a turn key basis. Acceptance is {o take
place after performance tests. The Contractor has to
apply for all public permissions required in his own
country as well as in third countries (transit, sub-
deliveries). The Purchaser has to apply for import
. licences and for all other permissions relating to the
site, to the use of local services and to the
technics. The Contractor has to determine whatl is
hecessary to obtain the permissions needed for his
performance under the contract. In BB the Contracior

is only responsible for such applications for permis-
sion as have been agreed between the parties.

i{ltustration 2
Principal C with place of business in Country CC has
an agency contract with self-employved Agent D with
place of business in Country DD, who has no authority
to conclude contracts. The Agent is to act in Coun-
tries DD and &, and he is inter aiia obliged to
participate in a fair in Country E with the Princi-

pal's goods. The Agent has to apply for all permis-
stons which are a prerequisite for his professional
activity in Countries DD and E as well as for all the
permissions which are necessary to participate in the
fair, including those necessary for the iemporary
importation of the goods exhibited. Unless otherwise
agreed, he is clearly not responsible for permissions
relating to goods imported by customers located in

Countries DD and E.
CROSS REFERENCES

{(References to other Chapters relate to UNIDROIT 1989, Study
L - Doc. 40 Rev. 2, unless indicated otherwise)

Chapter | Art. 4

Chapter V Arts. 5 and 19

NOTES

This problem is addressed in Art. 54 CISG: in a certain
sense it is reflected in Art. 4 of the United Nations Con-
vention on International Mul timodal Transport of Goods. The
most elaborate solution is to be found in § 10 of the
Generai Conditions of Specialisation and Cooperation in
Production between Organisations of CMEA Member Countries
(GCSC CMEA).
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Article 19
(Procedure in applying for permission})

(1) The party required to take the measures
-hecessary to obtain the permission /the applicant
party/ shall do so without undue delay. He shall
bear any expenses so entailed.

(2) Where it is relevant for the conduct of the
other party to be informed the applicant party

shall inform him of the grant or refusal of such
permission without undue defay. - The applicant
party shall not be entitled to rely on the con-
tract if he has not fulfilled his duty to inform

the other party of. the grant of permission.

COMMENTS

a. Content of the duty to app'ly

Which measures have to be taken depends on the relevant
regulations and the normal ways of procedure in the State
concerned. Article 20(1) speaks of "all measures required”,

The duty to apply for permission involves a duty of care

in the sense of Art. 2 of the present Chapter; it was
therefore not necessary to repeat this in the present
contexti, As far as the time element is concerned, since

both parties need clarity as soon as possible as to whether
or not the permission can pe obtained, the party under the
obligation to obtain permission must take action immediately
after the conclusion of the contract and must pursue this
action as is necessary .,




b. Expenses
[t is normal that a party who has to perform a certain act
has to bear the expenses connected therewith. For the sake

of clarity this has, however, been stated expressly.

c. Duty to infofm

Paragraph 2 refers only to a duty on the part of the
applicant party to inform the other party of the outcome of

the application. As far as the existence of a permission
requirement as such is concerned, in principie there is no
such duty to inform. The situation might be different when

the permission requirement is provided for in the enacting
State by rules of law which are not generally accessible,
i.e. published in the official journal, In such a case, ithe
party who has his place of business in the State where such
requirements exist may be under an obligation to inform the

other party of the ~permission requirements, either in
conformity with the principle of good faith {(cf. Chapter 1,
Art. 3) or as part of his precontractual duties. [f he dces
not do so, a court, in particular in a foreign country,

might disregard the permission requirement altogether, or
alternatively conclude that the silent party guarantees the
granting of the permission.

According to paragraph 2, the applicant party is not bound
to inform the other party of the result of the appiication
whenever it is irrelevant for the conduct of the other
party. A typical example of this is the case where the gother
party obtains the .information from other sources {e.g. by
direct contacts with the granting authority} or where the
required permission is a mere formality which 1is regulariy

granted. Also in this latter case, however, the necessily
to inform may be inferred from the fact that the pariies
have referred to the permission requirement in their
contract. The same necessity equally arises should,

contrary to normal practice, the permission in the single
case be refused.

Where the duty to inform exists, performance alone cannot
be considered an implicit notification.

The duty to inform extends also to other related facts of
relevance, such as, e.g., whether or not the refusal is to
be appealed.



d. Consequences of the failure to inform

If the applicant party fails to fulfil his duty to inform
the other party of the granting of the ‘permi ssion, that
other party is not in breach of his obligations arising out
of the contract if his acts or omissions are due to the fact
that he did not know that the contract had taken full
effect.

As to the other consequences which may follow from the
failure to inform, such as the right to damages, they are
determined in accordance with the general provisions to be
found elsewhere in the Principles (cf. Chapter VI, Section
4).

Iliustration 1 : : '
Purchaser A with place of business in Couniry AA and
Contractor B have concluded a contract for the con-
struction of a plant. |t has been agreed that it shall
become valid after the granting of permission by . the
authorities of Country AA. According to Article 19{1)
A is obliged to apply for permission without undue
delay, to answer additional questions, submii further
papers etc., in the same manner. He does so, and ob-~
tains the permission, but in the meantime he has f ound
another contractor who seems to him to be more
attactive, and therefore he does not inform B of the
granting of the permission. Two months later B leairns
about it by inquiring with the authorities concerned,
He starts performing the contract. The null date
agreed upon by .the parties being the date. of the
granting of the permission, it is postponed by i{wo
months in general. B may claim for damages resul ting
from his production capacity not having been utilised
(if proven), for additional costs. of storage of raw
materials, etc. A in turn has to.stick to the original

dates. If he has delayed the advance payment which was
due four months after the nuli date he will have to
pay . interest as from the original null date.

Illustration 2 : .
Case as in illustration 1, but the authority concerned

informs both A and B at the same time of the granting
of the permission. B may start performing immediately

and he may not ask for the pestponement of his per-
formance, nor may he ask for damages.
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CROSS REFERENCES

Chapter V Art. 2
Chapter Vi Section 4

NOTES

This article is similar to § 10, 3 GCSC CMEA
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Article 20
(Faiture to obtain permission)

(1) Both parties are entitled to terminate the
contract if, notwithstanding the fact that the
applicant party took all measures required, he
failed to obtain a grant of permission within an

" agreed period or, where nc period has been
agreed, within a reasonable time from the
conclusion of the contract, _ _

(2) Where the permission requirement affects
only individual terms the contract is deemed to
be valid without these terms if, giving due con-
sideration to all circumstances of the case, it
is reasonable not to make the validiiy of the
remaining contract dependant on the validity of
these terms.



COMMENTS

a. Termination of the contract

From a theoretical point of view it may appear fto ‘be
rather strange to admit that the termination of a contrac
which is not vet valid is possible. Of  course there are
also other possible solutions, such as, e.g9., to distinguish
the cases where the permission is a condition for the
validity of the contract, in which case elther party may
consider the contract to be tneffective if the permission |s
not obtained, and the case. where it is a condition for
performance, in which case termination would be the
consequence  of the failure to obtain the . required
permission. The obtaining of the permission might also be
considered to be a suspensive condition meaning that until
permission i s granted. - the contract has a "wend brig
ineffectiveness" ("schwebende Unwirksamkeit™}. The present

pragmatic approach has, however, been chosen for a number of
reasons. : ' '

The permission requirement relates to the main purpose of

the contract, but the parties may still agree on |ess far
reaching obligations which do not require permission, i.e.
on rights and duties. relating to the actual obtaining of
permission, |If their endeavours fail, they may terminate
these obligations, which are instrumental to the main
purpose of the contract. THis means that the intended main
contract does not come into being; it ceases to exist, as
does the putative effect which was attributed to that part
of the contract which. contained the less far - reaching
obligations. These considerations demonstrate that the
termination of an  invalid contract . is also conceivable

theoretically (see comment (a) to Art., 18),

Moreover, it is important not to permit anything which is
similar to ipso facto avoidance, The ending of theiv
relationship must be placed into the hands of the pariies
thémselves, or at least into those of either one of ~them,
There must be clear, and as far as possible simple, acts to
indicate this. Termination is such an act, it is, however,
not to be recomﬁended, that too many. declarations of ‘thisg
kind be thought up  and inserted into the Principles,  as

these would be complicated thereby, 't has to be added that
every kind of declaration introduced into the Principles

needs certain "fol low-up" rules {on when it becomes
effective etc.). :

The termination enviséged here  has . no further
consequences. This means that each of the parties bears the




risk for the obtaining of the permission as far as the
expenses for the conclusion of the contract are concerned.

When the applicant party has not taken all the measures
required, he is not entitied to terminate the contract. The
other party may, however, do so, and he may also claim the
sanctions in general provided for in cases of non-perform-
ance.

b. Vicarious performance

In some cases it might be impossible for one party to
perform from the resources he has in one State, but it might
be possible for him to perform from the resources he has in

another State. He should then not be allowed to invoke the
refusal of a permission as an excuse not to perform, nor
should he be allowed to terminate the contract, if he could

reasonably be expected to perform the contract by means of
the resouces which are not subject to such a permission
requirement. This follows from the principles of good faith
(cf. Chapter | Art., 3) and of cooperation {cf. Art. 5 of
this Chapter}.

lllustration 1

A is a company for the disposali of industrial waste.
't has two plants to do away with a certain type of
waste, one in Country AA and the other in Country B.
The <costs are the same in both countries. In a
contract with C, A undertakes to dispose of C's waste
in his plant in Country AA, where a permission is
needed to do so which he however does not obtain. A
is obliged to dispose of the waste in his pltant in
Country B where no permission is needed.

c. Lack of permission for individual terms

Paragraph 2 provides that under certain conditions the
failure to obtain a permission for an individual term does
not affect the wvalidity of the remaining contract as a

whoile. More precisely this is the case if, giving due
consideration to all circumstances of the case, it would not
be reasonable to make the validity of the remaining contract
dependent on the wvalidity of the individual term in
question. See, for a similar provision, with respect to

partial avoidance, Art. 15 of Chapter 1V.

Under these conditions the contract is valid from the very
beginning, but the applicant party has to apply for the
necessary permission. If he does not meet his obligations,
he may become liable for damages.



llustration 2
Seller A with place of business in Country AA has soid
goods to Buyer B. They have agreed upon a penaity
clause for the case of delay which requires a
permission in Country AA. A does nothing to apply for
permission, but delivers in delay. When B demands ths
penalties, A relies on the invalidity of the penality
clause. As a rule, the lack of permission of a penalty

clause obviously should not invalidate the whaole
contract, If the permission were to be refused, the
contract would be valid without this ciause. Since,

however, A has done nothing to obtain the permi ssion,
and has thereby committed a breach of contract, he has
to pay damages which are equal to the amount of ihe
penalties, unless he can prove that it would not have
been possible to obtain such a permission,

CROSS REFERENCES

Chapter | Art. 3
Chapter IV Art. 15
Chapter Vv Art. 5

NOTES

According to § 10, 4 GCSC CMEA "the agreement shall not be
deemed to come into force" when it is not approved within
the applicable period of time, or when it is approved but
with a reservation.
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