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Page 3: Note (2) - for "APPENIDICES" read "APPENDICES™.
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Page 11: Paragraph 33 - Read lines 5 to 8 as follows: "... While therefore
he was prepared to contemplate the restitution by a bona fide
purchaser to a dispossessed owner of property stolen from the
latter against payment of compensation to the purchaser ...".

Page 13: In line 4 read "(i)" for "(ii)".



" Yk. - The, first-- session of the study' group on the international
protection- of cultural property wae opened ‘at the: seat of - Unidroit by the
President of the Institute, Mr Rictardo Monaco, at 9.40 a.m. .on 12, December.‘
1988. After welcoming the participants (for the list of whloh see. APPENDIX
1}, Mr Monaco.invited the group to proceed to the election of its Chairman '
and Vice~Chairman under item 1 of the draft agenda (S G./C.P. - Ag. 1).

-2+ .. .The group unanlmously elected Mr Monaco as its Chalrman and Mr

Loewe. as. its Vice-Chairman.
Item 2 on the draft agende - Adoption of the draft agenda

3. The group approved the draft agenda as proposed by .the- Seoretarlat
(see APPENDIX II).

Ttem-3 on the agenda - Feasibility and desirabllxty of draw1ng up un1form
: rules relating to the international protection. of

. cultural property

4, The Chalrman lntroduced thlS ‘agenda item by draW1ng attentlon to_
the followlng documentation which had been’ prepared for the session:

Study~LXX - Doc. 1: Study reQuested by Unesco from Unidroit concerniog
the ‘international protection of cultural property in the light in
partlcular of the Unidroit Draft Convention prov1d1ng a Uniform Law on the
Acquisition in Good Faith of Corporeal Movables of 1874 and of the_UNESCO
Convention of 1970 on the Means of Prohlblting and Preventing the Illicit
Import Export and Transfer of Ownershlp of Cultural Property {prepared by
Ms Gerte Relchelt) .

Study Lxx - Doc. 2 Outllnes for a private law Conventlon on. the Inter—
national Protection of Cultural Property- (preépared by Mr,Rlccardo,Moqeoo)r

Study LXX - Doc. 3: Preliminary draft Convenff?n on the restitution of
cultural property (drawn up by Mr Roland Loewe).

Study LXX - Doc. 4: Second study requested from Unidroit by Unesco on
the international protection of cultural property with particular reference
to the rules of private law affecting the transfer of title to cultural
property and in the light of the comments received on the first study
(prepared by Ms Gerte Reichelt). '

(1) Given the lengthy discussion of this paper by the group, its content has for the sake of
convenience been reproduced hereafter as APPENDIX III.
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Study LXX - Doc. 5: Extract from the.report of the.67  session of the
Unidroit Governing Council (Rome ;14 to:17 June: 1988) relating to item 5 (d)
on the agenda. SIS :

'Studj-LXX -~ Doc. 6: Good faith redefined: A practical solution (paper
prepared by Mr Richard Crewdson). - :

"Text of “the 1970 Unesco:Convention on the Means . of Prohibiting and
Preventing the Illicit Import, Export and Transfer of Ownership of Cultural
Property (subsequently reproduced as Study LXX - Doc. 8).

Text of the 1974 Unidroit draft Convention providing a Uniform Law on
the: . Acquisitioen in Good -Faith ?f Corporeal - Movables . (subsequently
reproduced as Study LXX - Doc. 9). S

*:8,. - The Chairman briefly recalled the background to the work within
Unidroit  on: the’ subject - of the international . protection of cultural
property, mentioning in particular the two studies prepared by Ms Reichelt
at the request of Unesco. He stated that those studies had heen
supplemented. in particular by preliminary investigations conducted by -the
Secretariat. of the Institute and by a set of preliminary draft articles.
drawn up on his own initiative by the Austrian member of the Goverhing
Council, Mr Loewe. Those materials had been. considered by the Council at
its 67 . session in June- 1988, on which occasion. it had. decided to
constitute a -study group.on the international . protection of cultural
property entrusted with consideration of the various aspects -of the subject
on. the ‘basis "in particular of. the. documents to -which -he had already;,
referred-as well as of any other documentation which might be submltted to
the group by the Secretariat. In these circumstances he suggested..that the .
group proceed in the first instance to a general debate, after which
certain more specific guestions might be addressed..- = :

8. It was so agreed.

o . : i RERI BN e i P

{2) The group was also seized during the course of its session of Study LXX - Dec. 7: Obser- .

vations submitted by Ms Lyndel Prott, and of working papers submitted by Mr Merryman, Ms
Prott and Mr Fraocua, reproduced hereafter as APPENIDICES I¥, V and VI respectively. '
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I GENERAL,DISCUSSION(-)'-'

- A, The concept: of "international protection of cultural property "

7. A number of members of the group tock issue, for different
reasons, with the concept of the "international protection of cultural
property". In the first instance, the view was expressed that '"protection
was a term-.with -emotive connotations the use of which would not be
appropriate in many of the circumstances which would be considered by the
group. For example, cultural property which was stolen or éexported from one
State in-violation of an export prohibition might be better protected in
the sense of its conservation as a result of the theft or the illegal
export. It was therefore necessary for the terminology employed to be
precise and if what was contemplated was the restitution of property to .a
dispossessed owner or its return to the State of origin then it would be
preferable to use language to that effect, even though it was clear that in
certain cases the element of protection would be present, as where the
property in question would be deprived of its power, significance or beauty
by its removal from its context or where its removal constituted an
lmpalrment of an integral work of art such as the dlsmember'mg of a

tr 1ptych .

8, Other members of the group believed the notion of "protection" to
be appropriate insofar as it referred to. the interests of the dispossessed
owner or of the State seeking the return of. illicitly exported property
while yet others found the term, which was widely used in a number of
‘international instruments and in the literature, - to be guite acceptable
when combined with the notion of culturel heritage. Indeed, in the view of
some members of the group what was misleading was not the reference to
“protection" but rather that to "property" which--in certain socjeties had
‘very little meaning and which certainly was of  no' 'relevance to artefacts
with a ritual - or spiritual significance: in theé :communal life “of those
Hocietien. Moreover, it was suggested that even" the adjective *"cultural"
m-ight' not be appropriate-in those circumstances "if it" boreé the connétation
of something aesthetically: pleasing: since that  elément was of little
importance to those who attached a completely dlff‘erent 31gnlf1cance to
artefacts used ih their communzal ‘1ife: : ‘ Led :

(3) In accordance with :.the traditional practice within. Unidroit the Secretariat has prepared
a sunmary report on the session of the stidy group which Follows an analytical approach
rather than a chronological record “of the discussions. In consequence, ‘the report does
not refer to the individual interventions of participants except when this 'is necessary

“to identify the authors of “specific written proposals discusged by the group."



9. The group did not reach any firm conclusions on the question’ of
terminology, being of the belief that it could revert to the matter once it
had discussed in depth the content of the possible uniform rules. There was
however considerable support for the suggestion that the word "objects"
would be a more neutral and therefore a more acceptable term than
"proper'ty" - ’

f‘B."_VForﬁ of any rules which might be drawn up by the group

10.  Although one member of the group expressed the. conviction that .
only an international convention would be an effective vehicle for the
adoption of uniform rules in this connection, others considered that it was
premature at this stage to contemplate the form of any future instrument or -
indeed instruments which might emerge from the group's deliberations.

' C.  Content of the future rules

"11, Here again the group was ¢f the opinion that this matter could not :
be discussed in the abstract. This was particularly the case with regard to .
the extent to which recourse might be had to rules of private international
law and of administrative or public law. In this connection one member of
the’ group believed that if heavy reliance were to be placed on rules of
przvate international ‘law then the Hague Conference: oh- Private
International Law would 'be a more appropriate ferum for discussion while .
others, laying stress on the complexity of the issues involved; ‘insisted on -«
the necessity of avoiding the exclusion a priori of any solutions which
might fall outside the traditional bounds of private law stricto sensu.

12. Attention was also drawn to the possible need for a definition of °
: cultural obgects for” the purposes-of the uniform rules, in which regard.
cr1t1c1sm was levelled ‘at the teéchnigues’ of enumeratiom and registration -
w1th a Vlew to” prOV1d1ng ‘criteria for the application of the rules although.:
it “wag recognlzed “that the "latter” might be of special ~interest " in.
connectlon ‘with “the treatment of stolen cultural objects: R

13. Some support was expressed for a general definition of cultural.
objects along the lines of that contained in Article 1 (1) of the
preliminary draft Convention on the restitution of cultural property
submitted By Mr Loewe (hereafter referred to as the "Loewe draft") which:
spoke of "amy material’ object” created by man of artistic, historical or
cultural “impértance'’, ~a definition  which was - for practical purposes
narrowed ‘down: by the criterion of pecuniary value in Articles 2 and 4. .of
that draft, Independently of - the appropristeness of determining. the



application ef ‘the rules ll’l function of economic considerations, some
members of the group stated that if it were felt necessary to introduce a
general definition of cultural objects, then such a definition should also
embrace objects of spiritual, r'ellglous or ritual 1mportance.

14, A number of members of the group expressed the wish that any
future instrument should as far as possible be framed in such a way as to
be compatible with the provisions of the 1970 Unesco Convention, for while
it was true that of the sixty-five States which had accepted that
Convention most were what are often described as "exporting nations", and
were indeed developlng countrles, there were notable exceptions such as
‘Canada and the United States of America end it would be politically
‘undesirable to draw up & new instrument which could block further accept~
ance of the 1870 Convention. It was moreover recalled in this connection
that that Convention contained few provisions of a private law character
and that it was precisely for this reason that Unesco and Unidroit had
contemplated the elabo_rat_ion of additional rules. o

15. As to the substantlve content of any future instrument there -was
broad agreement that every effort. should be made to meet the varying
concerns of different groups of States, all of which were Hhowever
preoccupied in one way or e:r;other‘by the growing illicit trade in cultural
objects. It was decided. for. reasons of convenience that it would be
preferable to deal separateiy with two issues, on the one hand the problems
asgociated with the dispossession of & person formerly in possession of =
cultural object by theft or some other unlawful act such as fraud or
conversion, and on 'the other with the consequences of the removal of
cultural ob,jects from the territory of a State in breach of a naticnal law
proh1b1t1ng or imposging conditions on such export. In this connection
however some members of the group feared that the considerations relevant
to theft might dlffer substantially from those pertinent -to the illegal
export of‘ cultural .objects and that any provisional .approach adopted in
regard to the flrst issue might affect that to be taken in connection with
thé second. It was therefore on the understanding that the consideration of
theft should in no way prejudice that of illegal export and that any
prellmlnary conclusions reached as to the former should be, reviewed in the
11ght of the dlscussions as. a. whole that the group embarked. upon its
exa 'J.nation of the subs*tantlve content of -the provismns of -any  future
um_form r‘ules.,i : :

II. DISPOSSESSION BY THEFT AND OTHER UNLAWFUL ACTS .

16. The group recognized from the outset that the essential problem
facing it in this connection was that of the conflict of interests between



a personV(usually'the?owner)‘WHo had been dispossessed of an object .and a-
bona fide purchaser of such an object. Ms Reichelt's second study had
indicated the widely differing approaches "in the various legal systems to.™
this problem while the experience of Unidroit in relation to the draft LUAB -
of 1874 had amply demonstrated the difficulty of bringing about any
rapprochement between the Common Law jurisdictions which almost unanimously
foilowed the nemo dat rule and the bulk of the Civil Law systems which, to
varying degrees, accorded much wider protection to the good faith purchaser i
of stolen property.

17, Generally speaklng, a consensus emerged to the effect that legal
traditions were so deepmrooted that ‘thére was little prospect of achieving sl
a solutlon whlch had escaped the ‘authors of the draft LUAB “in the sense-of *
devising a_unlform rule acceptable to all Parties to any futuré’ instrument. -
without qualification, even if the application of that rulewere to be-
limited to cultural objects.

18. On the other hand it was apparent that those States which already
accorded a wide measure of protection to the dispossessed owner could
scarcely be . expected to reduce that protection for the sake of uniformity -
and the idea of establlshlng certain conditions under which ‘the object must-
be’ returned to the person ‘formerly in possession while leaving it open-te
the Parties to the future instrument to go further in-the direction of"
protectlng such persons, a feature of Article 9 of the Loewe draft, -enjoyed

considerable support.

19, W1th respect te the question of what might constitute :an
aoceptable "mlnlmum” uniform rule, the group considered the solution set
out in. Artlcles 2 and 3 of the Loewe draft which to a certain extent.
reflected the concept of the "right to payment" that had already  been
examlned in detail in the second of Ms Reichelt's studies.PIn effect, the
solutlon proposed was that in certaln 01rcumetanoes and “under certain.-
condltlons a purchaser of a cultural ObJect would, notwithstanding his good«
faith, be requ1red to return "the obJect to ‘the dispossessed person agalnstw

payment of compensatlon

e

,20: Whlle flndlng the system outllned by MF Loewe' to be an’ extremeLy¢
useful ba51s ‘for dlscuseion, some participantd expressed’ hesitations-
regarding various aspects of the draft and in particular the notion. that:
the future instrument would only apply if the object in question were of a
certain value, the stringency of the precautions to be taken by the
purchaser in satisfying himself that thé object had not been stolen or:
otherw1se lllegally mlsapproprlated dependlng on a slid1ng scale which was

e

once agaln related to its value. '~



- 21, . While ~rec0gnizihg¢;theg;intention -underlying the approach. as
explained by Mr Loewe, namely-.of -providing a measure of certainty forrthé
application of the rules and-of: excluding objects of no real significancé;
some members of ‘the -group drew attention to the fact that many objects_df
the greatest hisbtorical, religious or scientific importance ' might not
gttain the minimum value -contemplated by . the draft.and-that indeed the
placing of a monetary value on such objects could in .some ci-,rcumstahces be
considered offensive.

22. It was suggested that. as an alternative to the .monetary test
proposed in.the Loewe draft regard might:be had to the. cultural 1mportance
of the object or to the. Scandinavian concept of . property of more than Just
pecuniary: value with.a view to determlnlng Wthh objects should be subgect
to -the "right to payment". These crlterla were likewise the subject of
criticism-.on the ground that they were. open to wide dlvergencies of
interpretation and would theref‘ore be less. certaln in their appllcatlon
than one -based on the value of the cultural obJect a test. whlch however
some. found to be less objective than might at. flrgt_51ghtyagpeér since the
opinions.of experts as to the value of any .given object might diffef
widely. : L

23, With a view to fzndlng a satlsfactory formula attentlon was drawé
to Article 7 of the 1974 draft LUAB which provides as. follows:

© M1, Good. faith consists in the reasonable bélief”thét fhérﬁfahgfqror
has: the right to dispose of - the movables in conformity with the contract,

2. The transferee must have taken the precautions normally taken in
transactions: of that kind according to the circumstances of the case.-

3. In determining whether the transferee acted in good faitp,‘accoﬁn;
shall,. inter-alia, be.taken of the nature of the movables goncerned, the
guslities =ofi the transferor or his. trade, any special;ucircumstancés in
respect. of - the transferoris. acquisition of the movables known to thé
transferee, the price,  or provisions of the contract and ‘other. circum-
‘stances in whieh-it‘was;cqncluded."‘ ' |

oA ¢ H e

24.: Ttwas: suggested that certalnfelements of thls text ;sultably
modlfled so a8 to take account of the special characterlstlcs of cultural
objects, might be combined with some of those contained in the Loewe draft
which: latter had the.great merit of avoiding any. -definition of Mgood faith"
or ‘indeed-of-referring to it at all :while, at the same;time concentratlng
attention- on-the concept of -posgession rather than on that .of ownershxp On
the other hand; the notion of monetary value could be encompéssed w1th1n a
list of:a -number of .factors such as those mentloned in Article 7 (3) of the



draft LUAB wﬁich would spell out 'the precautions to be taken by a purchaser
in accordance with the clrcumstances of the case. Such an approach,:it-.was
pointed out, might also place a heavier burden on the purchaser than was
the case with the Loewe draft, ‘all the more so if it were to be stated
expressly rather than implicitly that the burden of proving that he had
taken all necessary precautions should lie on the purchaser, failure to do.
which would entail restitution of the object to the dispossessed: owner
without his being required to pay any compensation. :

25. In connection with the precautions referred to in Article 7 (3) of
the draft LUAR, reference was made to the preparation of a computerised
international register of stolen cultural property and to the imposition of
an obligation on purchasers, especially professionals such as antique
dealers or auctioneers, to consult that register. As to the doubts which
were expressed regarding the possibilities of the practical maintenance of
such a register and of the abuse to which it might lend itself by virtue of
owners overvaluing cultural property, it was replied that the latter
problem was one more related to insurance and that studies were already at
an advanced stage fegarding the feasibility of compiling: a register of
stolen cultural objects although the computerisation of information
concerning illegally exported objects was still some way off.

26, On a more general level, doubts were expressed as t0 the extent: to .

which the concept of theft was common to all jurisdictions and to the
equatlon in the Loewe draft to theft of ‘'conversion, fraud, intentional
misappropriation of lost property or any other culpable act assimilated -
thereto".

27. As to the first issue, and to a certain extent the second, Mr
Loewe recalled that in accordance with Article 2 (1) of his preliminary
draft, when read in éonjunctien'with Article 8, the characterisation of the
culpable act fell to be determined by the courts either of -the State where .
the person in posseselon of "the cultural property had his habitual ..

residence or those of the State where the cultural property was located at..

the option of the claimant, with the consequence that the -problem. of- -
differing definitions would be avoided. An opposing ' view was however: .
expressed to. the effect that such questions of definition should be
r‘egulated by the law of the State in whlch the culpable act had been

commi tted, S -

28. _Wlth regard to the second p01nt “attention weas drawn-to:the fact..
that whlle 1n the Common Law Jurlsdlctlons wide protection was- afforded to
the dlspossessed owner of stolen property, different rulés applied -in: many
of .them when. a ‘bona fide purchaser acqulred property “which hadnbeen. the .
subJect of for example, fraud or conversion and that it might be difficult
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for those States to accept the notion of restitution' to' the Orlglnal owner
in such cases as were contemplated by the Loewe draft.

_29,_,Notwithstanding the‘belief,of a numberrof-members-of the .group
that a minimum uniform rule corresponding to the notion of  the '"right to
payment! would constitute a step forward for some legal systems, all the
more so as provision .could morgover be made for those States which wished
to do so to accord a greater degree of protection to dispossessed owners of
cultural objects, .others were concerned. at the position of :developing
countries which would scarcely be able to find the necessary resources to
repurchase cultural objects from a bona fide purchaser, a problem which was
-already inherent in Article 7 (b) (ii) of the 1970 Unesco Convention. It
was therefore particularly important, if this approach were to be followed,
to insist on the need for a reversal of the presumption of good faith, for
the . precautions required of a purchaser entitled to compensation to. be
. onerous and for careful consideration to-be given to the-basis on which any
compensation should be calculated., Furthermore, and although this was
perhaps a matter of greater Importance in connection with the illicit
eXpdrt of cultural objects, the question should also be addressed of the
constltution of a fund permitting States with limited resources te obtain
the restitution of such’ obgects. : e .

30. Finally, attention was drawn to the fact that Articles 2 and 3 of
“the.loewe .draft contemplated not only international but also purely dome-
-stig. situations, a matter.which would call for subsequent consideration.-

L ITI: ILLICIT ..EXPO-‘RT_ -

.31, The group noted that if. the prinC1pa1 problem in deallng ‘with the
theft of cultural objects was that of the bona fide purchaser, the main
'ﬁ;ssue at.stake in connection with the illicit export of such objects was
--the .extent to which States would:.be prepared: to give some form of
;Qrecognitipndtq_Jbreign public law. - It. was  agreed that little -would be
i;gained~f§9m‘punsuing the . doctrinal dispute . of whether. foreign law: is in
;weffectrapg;igd;pr recognized or whethen it is  -gimply taken into considera-
' tidn or regard.is had to it and that. it would be preferable, for political
- as well as . practical reasons,. to. tregat- the .wvioclation of an export
pPQhLblthﬂ or licence requirement. regarding cultural. objects as a:fact
from which certaln .legal consequences-would flow in given circumstances. In
; this connectlon some.participants drew attentlon: to. the evolution in ‘legal
thlnklng whlch found expression -in such- texts a8 Article 7 of the 1980
Conventlcn of the Eurcopean Communities on the ‘Law Applicable. to Contractual
Obllgatlons and. Article 19 of the Swiss. law on private international law,
as well as in the case law of some countries which indicated a willingness
in appropriate circumstances to be more generous in taking cognizance of
the mandatory rules of law of another State.
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,,W32. For. his .part, Mr Loewe stated that the provlslons of Artlcles 4
and 5 of his preliminary draft had been inspired by the belief that the
giving of any effect to foreign publlc law by the courts of another State
represented a departure from the law and practice of most States?aqgﬂthat
any . exceptions thereto should be extremely limited if the futureﬂupiform
rules were to have .any prospect of success, He further recalled that the
authors of the 1986 ﬁague Convention on the Law Applicable to. Contracts . for
the.International .Sale of Goods.had abstained from following what he saw as
the . highly regrettable precedent established by Article 7 of the EEC
angent}gqmpn,tge Law Applicable to Contractual Obligations.

- -

33. It was hlS flrm conv1ct10n that a considerable dlfference exlsted
on- the moral plane between the theft and the illicit export .of cultural
objects and- the fact should nmreover be. borne in mind that it would be
extremely difficult . for the averasge .purchaser of illicitly exported
property to be aware of -the circumstances.of that export. While therefore
he_was prepared to contemplate the restitution to a dispossessed owner of
property stolen from him by a bona fide. purchaser against payment of
compensation to the latter, he saw no reason for imposing a similar
obligation of restitution on a person who had acqu1red a cultural cobject
without knowledge of, or any reasonable grounds for suspectlng, the
violation of the export prohibitions of another State.

.34. Ifl however, the State from whose terrltony the obgect had been
1llegally .exported. and in. whlch it had been created could prove that the
actual possessor or his predecessor under Article 2 (2) of his preliminary
draft had knowledge, when exporting or acquiring an object, of the export
prohibition or that a reasonable person should at such time at least have
had doubts in that regard then, provided that the cultural object hed at
the place where it was currently located, a value in excess of a certain
sum, for example 50,000 Swiss francs, the State whose prohzbltlon had been
violated might claim the.return of the object (Article 4 {1))..In his view,
moreover, it was necessary to.recognize the rights acquired by a person who
might be called upoh to return cultural property under Article 4 {1) of his
preliminary draft. He had tﬁerefore proposed in- the first sentence of his
Article 5 that such a person should, at his option, be entitled to require
that the requestlng State .pay him a sum correspondlng to the price paid by
him or by his predecessor or to the actual value of the obJect at the,; place
where it was located, .or to transfer the object,. 7fqr_ reward,:or
gratultously, to a person of hls ch01ce in the requestlng State, . In the
latter case the requestlng State should in. addltlon be. obllged to. undertake
nelther to conf1scate the . property nor to lnterfere in any other way with
the possession of the person to. whem;the.property“had been . transferred or
of his successors under a.universal or individual inheritance. . . .. -...
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35. 1In conclusion, he noted that once again the provisiéﬁs of Articles
4 and § constituted a minimum set of uniform riles and thatr'in accordance
with Artlcle 9 of his draft, States which wished to do so could go further
in the direction of recognizing the lnterests of the State whose law on the
export of cultural objects had been vioclated.

36. As had been the case with the proposals made by Mr Loewe in
Articles 2 and 3 of his prellmlnany draft in relation to theft and other
acts asslmllated thereto, the group recognlzed ‘the wvalue of - haVLng a
concrete text, con51deration of which would enable it to focus on a series
of . xmportant questlons of pr1nc1p3e whlch may be summarlsed under the
fbllow;ng headingsu a T

A. The nature of cultural objects which should be rveturnéd to the:
. Stgteﬁqf origin_

,::37@' A" number of members of the group experienced the same difficulties
with the notlon of monetary value determlnlng whether a given object ‘should
fall within the scope of application of Articles'4 and 5 of the 'Loewe draft:
as they had in connection with Articles 2 and 3 and reference was made to
the practical problems which had been encountered by some States in the
appllcatlon of their own export control leglslatlon 1nsofar as attempts had;
been ‘made te attach an economic -value to certain categories of cultural

objects.

38. It was then as a basis for an alternative solution that Mr
Merryman submltted a paper reproduced in APPENDIX IV hereto. Thls _paper, he
stressed was not to be seen as offering a flnlshed text but rather as
cast;ng in procedural terms an approach contain;pg”thetfbllow1ng_e;ementSf_

r.n(i)ffﬁhe need for the State of. origin to prove prima facie that the
object had been removed from its territory without the permission required
by that State's law and that such removalﬁsignifieaﬁtly impaired one or
more of the following interests: '
(a) the physical preservation of the object or of its context
(b) the integrity of a complex object;
(¢) the preservation of informatioﬁf o

*Z_N ‘(d) use af the obJect by a 11v1ng culture.

(11) that lt would then be for the defendant to. pfevefl



=13 -

{a) that the removal did not- viglate the -law. of the- Tequestlng
State; -

{b)- that such removal .did not significantly impair.ohe of the
interests under (ii): end:

{c) that the defendant was a good faith purchaser.

{iii} - if the defendant icould. not prove; 1ts case under (11) (a), (b - and
A¢) -then the remedy in faveur-of the requesting State should be granted.,

(iv) the nature of the remedy, the condltlons (if any} attached to the
remedy, and the consequence of finding that the defendant was in good faith
remained -open for discussion. : :

_ 39. While the view was expressed that Mr Merryman's approach was too
elastic and that his list of interests might give rise to serious problems
‘of interpretation, a number .of participants were in sympathy with the
general -lines of the Merryman paper which, in the opinion of some, ' could be
combined with the solution proposed by Mr Loewe in the sense that the
requesting State might base its claim either on the criteria suggeétad by
Mr' Merryman or, if it so wished, on the value of the cultural: obJect‘
.exceeding a .certain amount, which would dispense with the need .for the
requestlng_State to establish any other facts apart from the v1olatlon of
_its export control law. -

: 40. Independently however of the possibility of éuch a combination, it
was suggested that the Merryman paper might. not cover certain cases whére
the State of origin could have a paramount interest in obtalnlng the return
to its territory of a cultural object on account of the importance which it
réepresented for the cultural heritage of that State, on account perhaps of
:its rarity value, or, an alternative formulation, if it was panticﬁlarly
‘representative of the culture of that State, a factor of vital importance
for a number of former colonial States whose populations were seekingutb
establish their national and cultural identity. To the argument that such a
criterion would go still further than the Merryman solution in opening up
the possibility for a multitude of claims, it was recalled that a State
would think very seriously before. investing the financial and intellectual
resources necessary for pursuing claims for the return of a cultural object
before the courts of other States.

41. Attention was also drawn to arrangements .in certain countries
whereby a private owner agrees to permit public access to cultural objects
in his possession -against tax concessions or State subsidies offered on
condition that the object should not be; exported from that State, a
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Situation whose specific treatment.was however criticized as introducing a
distinction between privately and publicly owned cultural. objects which
¢ould create an element of confusion.

B, Burden of proqf

.42, There was general agreement Wlthln the group that- 1t would be for
the” requesting State to prove-:both that the removal from its-territory of a
cultural object had violated its export regulations and that any one of the
interests mentioned in the Merryman .paper, or those which,might be -added
thereto, had been significantly impaired.. Differing .  views were however
expressed as to whether it should be -for the reguesting State to prove that
the purchaser had no knowledge of or eny reasonable doubts. ag to the
violation.of the export rules of the State of- orlgln or whether the burden
of proof should be placed on the purchaser.

C. Z%e relevance of the good fatth Qf the purchaser

43. . Although a number of part1c1pants agreed w1th . the approach
outlined in the Loewe draft of drawing a distinction betwegn.those,cases
where the purchaser of a cultural object was in good faith, in the senge
that he' neither knew nor had grounds for suspecting that it had been
illegally exported, and those where he had. actual or constructive notice of
the illegal: export, they believed that. the draft was too generous to .the
purchaser;ﬁln the first place, the view was expressed that.since it was
necessary to weigh the collective interest against that of the individual
even an innocent purchaser should, under certain conditions, be obliged to
return an object to the State from whose territory it had been illegally
removed, always provided that he received adequate compensation, including
perhdps the benefit: of the bargain ko be determined by reference to the
current market value.of the object: I, on the other hand, the purchaser
had“knowledge, whether actual or ¢onstructive, of the illicit expert, then
he should be. iri no  posgition:to dictate terms as he was permitted to do
under Article 5 (1) of the Loewe draft (see paragraph 34 above) and, in the
opinion of some members of the group, be obliged to return the property
without any compensation being paid to him at all, especially if he had
himseif instigated sor actually carried out the 111egal removal of the
obJect from the ‘State requestlng its return. I =

Pated Loty i
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‘_D - “Non-pecuniary econditions which. might be attached to the return of
Y aultural objeets : .

44, The group considered the guestion of whether, once the requésting
State had proved that an object had been illegally exported and that it was
one meeting the criteria set out in the Loewe draft or the Merryman paper,
in whatever manner those approaches might be amended and ¢onbined, there
were circumstances in which the requested State might refuse to comply with
the claim for the return of the object or attach conditions tp such return.

'45. Considerable support was expressed for the view that the nature of
the cultural ‘objects which~ each State might wish to retain within its
territory ‘and whose export.it therefore prohibited or subjected to certain®
requirements varied so greatly that it would be'unrealistic'fo suggest that
States shouild, in applying-any future Convention, consider the question of
how far the export legislation of other Contracting States coincided with-
or was similar to its own (res extra commerciwm or categories of objects
peculiar to the requesting State) and indeed one participant suggested that
a Contracting State should, if all the necessary conditions were satisfied,
also return cultural objects to a nonmceﬁtracting State whose export
legislation had been violated. This did not however signify that the courts
of a State to which a request was addressed for the return of an illegally
exported cultural object would automatically accede to that claim for it
would always be for such a court to determine whether or not there had beenr
a significant impairment of the "interests the uniform rules eought “to
protect, an allegation which it might well be dlfflcult to prove in’ the
case for  example of blanket prohibitions on the export of certaln
categories of objects. ‘ o

46, It was moreover recalled that in the field of private interna-
tiondl law it was not uncommon to have recourse to the notion of “ordre
public and that exceptional 51tuat10ns could be imagined, for instance
where an export prohibition related to the creatlons of a partlcular ethnic
group within the requesting State, in whlch the court of the: requested
State would find it offensive on. grounds of public pollcy to glve any form
'0f recognitlon to the prohlbltlon., Lo

A7, " 'The view was also expressed that whlle the prlme purpose of this
section 'of ‘the uniform rules would be the return of the cultural object to
the State from which it had been 1llegally removed, 51ght should® not  be
lost entirely of the need to ensure the protectlon,' 6r ~ moré- ‘précisely
perhaps the conservation, of the object in question and in the opinien of
some members of the group this was a legitimate concern for the courts of
the requested State. It was however suggested that it would from a
political standpoint be difficult to provide in the text itself for certain
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conditions to be met by the requestlng State, however desirable those might
be, for example the exlstence of adequate legal guarantees regarding the
security of the object and the taking of measures intended to ensure its
conservation including th__bprOVlSlon of trained - staff, In these
circumstances the idea was moéted that the future rules might provide that

. the requesting ‘State should, when filing its claim for the return of the

" cultural object, clearly spec1fy its .intentions regarding the future
location of the object as well as its provenance, - SRR o

e

E, The‘cdﬂfibcqtion of illegally.exported cultural objects

48. There was a wide measure of agreement within theé group that its
terms of reference did not include the consideration of criminal or
administrative sanctions which the law of the State of origin might impose
upon those directly responsible for the illegal removal of cultural objects
from its territory. It had however to: be borne in mind that under the
legislation of some States cultural objects which were illegally exported
became the property of the State and - & :view was expressed that the
imposition of an obligation on the requested State to return them to the
wrequesting State would go beyond - the.-. generally acceptable principle of
~restoring the status quo ante in that it would in effect permit the
"nationalisation" of the object in question. Other members of the group
admitted that this was indeed a genuine problem falling within the more
. general one of the extent to which a purchaser should, in certain
circumstances, be entitled to determine the location of- the cultural cbject
on its return to the State of origin and one which required more detailed
consideration.” Tt was however possible that the wuniform rules under
consideration could be phrased in such a manner as to avoid g1v1ng 1nd1rect
effect to the criminal or administrative sanctions for which prov1$1on was
»: made . under - the” law of the requesting State although any future unlfbrm

-~ryules ofvan essentially private law character could not,” in the oplnion of

. some of " ghe™ partlclpants,‘lnterfEre with the working of the crlmlnal or
admlnlstratlve Iaw of other States. R

F, chumatances m whwh any futur-e umf‘orm mles shoul.d not apply

- "49. -The group noted that Artlcle 4 (2) of the Loewe draft had excluded
 the- application of Artlcle 4 (1) in. three cases,: thé first of whlch
+:{Article 4 (2)Y(a)) was that whereithe .cultural object’ manlfestly had a
.closer link with the art hlstcry or.culture.of & :State'other’ than that on
whose territory it was created a rule which had-to be read in’ congunctlon
~with thHe reguirement 1n Artlcle 4 (1) that the object ‘whose return was
- gought mist Have been Created .on the\ﬁterrltory .of the State “whose
-prohibltlon had been violated, Lo : o

RERaS



“50. " While reécognizing’ the pressures which might be put on a State on
whose territory a cultural object had been created not to return“the object
in question to anothér State from whose territory it had been illegally
exported, some participants believed that it was possible with the passage
of time for an object created in one country to become part of the cultural
heritage of another and that it was essential -that thig fact “should be
given due recognition in the future rules. There were admittedly ‘cases
where different States might' have competing claims over: cultursl’ objects
arising from such historical facts as the movement of peoples or the
changing of national frontiers but if one of the alms of the rules under
preparation was to ensure respect for the law then ‘under no  cirfcumstances
should they give the impression of encouraging or condoning the acts of
persong responsible for the 1lllclt export of a cultural object to 1ts
country of origin.

51, As to Article 4 {(2)(b) of the Loewe draft, there was little
énthusiasm for the idea of excluding from the obligation to return to the
requeésting State objects exported by =a person who himsgelf or whose
predecessor had created it or possessed it for a period of at least five
years prior to its export, a provision included by its author in accordance
with the approach he had attempted to follow throughout hig preliminary
draft, namely that there were limits to which the" attributes™of prlvate
ownershlp should be sacrificed to a more collectlvist phllosophy.

'52. There was, on the other hand, strong suppért for special treatment
being accorded to the work of living artists, possibly extended for a
certain period after their death which, following the precedent of some of
the “copyright -conventions, might be fixed at fifty years or a shorter
pericd if that were felt to be more appropriate. In the opinion of some
members. of “the group the creations of -living artists should be excluded
totally from'ithe application of any fubure uniform rules although' others,
while dgreeing to such an ‘exclusion in respect of export prohibitions, felt
that it~ .would be illogical &nd indeed unwarrantdble to* introduce -a
distinction between living and dead artists in connection with stolen or
otherwise illegally misappropriated objects.

83, The “proposal in Article 4 {2)(c) of the Loewe draft that an
absolute time-bar should be established for the bringing of actions for the
return of illegally exportéd cultural objects met with general - agreement
although someé partidipants ‘believed that the-ten year périod proposed was
too -short and that it should Be: extended, -the ‘maximum period "suggested
being thirty years as from the time of the Vidlation of the export -prohibi-
tion. States should however be dilipent in the purisuit of clains and: it was
therefore suggested that a shorter peériod, ranging between three and six’
years, should be laid downr which would run as from the time when the State
became aware of the location of the cultural object whose return was
sought.
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IV. OTHER QUESTIONS

54. The group recognized that the time available for discussion had
not permitted it to examine in detail all the issues calling for
consideration, in particular a number of points raised by Ms Prott in Study
LXX - Doc. 7 and the implications of the statement made by the observer
representative of the Commission of the European Communities. These, as
well as other matters, should be addressed at the group's second session,
with a view to which the group accepted the Secretariat's offer to prepare
a set of draft articles seeking to reflect the views expressed at the first
session on those questions which had been the subject 'of preliminary
consideration.

Item 4 on the agenda - Other business

55. The group decided that its second session should bhe held at the
seat of the Institute on 13, 14, 15 and 17 April 1988.

56, The Chairman closed the meeting at 6.00 p.m. on 15 December 1988,
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APPENDIX III

Pfeliminary draft:Convention on the_restitutiontof
- cultural property drawn up by Mr.Roland Loewe

_Article 1

(1) For the purposes of this Convention, '"cultural prbperty“ means any
-material object created by man of artistic, ‘historical . or cultural
~importance. ... -

-(2}.This Convention governs neither:
. (a) the question of ownership of cultural property or that of other
rights which may exist over it; however, a possessor who has
been obliged to make restitution of cultural property to a
- person ;who has .been -deprived of possession or who, in
conformity with Article 4 (1), has returned it against payment
of compensation to the BState of origin may no longef assert
ownership or any cother real right thereover; nor '

(b) the liability of. experts, auctionesrs  0§ other sellers of
cultural property.

”'Article 2.

(1) When a person has been dispossessed of cultural property by theft,
sconversion, . fraud, intentional misappropriation of lost property -or any
other culpable act assimilated thereto by a court acting under Article 8,
the possessor of such property shall make restitution of it *to the

-dispossessed person when:

(a) that property has, at the place where it is located, a value in
‘. e oy excess of [100,000 Special Drawing Rights] (200,000 Swiss
francs] and when the possessor fails to prove that he has
consulted an expert who, before the acquisition of the
property, had advised him in writing that there were no grounds

to suspect that the property had been the subject of any of the
culpable acts mentioned above: that expert shall be empowered

.~ to act by the authorities of a State Party to this Convention
.- and his services shall be employed neither by the purchaser of
the property nor by the pergon from whom the property may be
acquired,  nor yet agein on the basis of _any‘_lastlng
professional or private relationship with the one ofithe other;



(b) that property has, at the place where it is located, a value in
excess of [10,000 Special Drawing Rights] [20,000 Swiss francs]
and when the possessor fails to prove that he acquired it at a
public euction in respect of ‘which at least 500 catalogues or
lists describing the items on sale were circulated to named
persons or that he acquired it from a dealer in property of the
same kind who had advised him in writing that there were no
grounds to suspect that the property had been the subject of
any of the culpable acts mentiocned above;

{(c) that property has, at the place where it is located, a value:
not in excess of [10,000 Special Drawing Rights] [20,000 Swiss.
francs] and when the possessor fails to prove that, at the time
of its acquisition, he acted with the caution to be expected of
an honest purchaser aware of the fact that many items of
cultural property are removed from those formerly in possession
of them by culpable acts.

(2) The conguct of a predecessor in'possession from whom the possessor
has acqulred the property by 1nher1tance or otherwise gratuitously shall be

1mputed to the possessor.

(3) When the cultural property in question has, at the time of the
culpable act mentioned in paragraph (1), been -located in-a place open to
the public such as & museum, an exhibition, a library, a place of religious
worship or an archaelogical site, the amounts of [100,000 and 10,000
Special Drawing Rights] [200,000 and 20,000 Swiss francs] shall be replaced
respectively by those of [50,000 and 5,000 Special Drawing Rights] [100,000
and 10,000 Swiss francs].
(4) The precedlng prov151ons of this article shall only apply if the-
action, fbr restitution is brought befbre a court s

{a) in respect of property mentioned under paragragh 1{a) within
thirty years of the dispossession'

(b) in respect of prgperty meéntioned under paragraphs 1 (b) and (c)
. w;thln ten years of the dlsposse331on. R

’Afficié‘B'

{1) Any dlspossessed perscn who i's entitled to' the return of cultural
property shall at the same tlme, But at his own option, compensate the
possessor elther fOr the prlce pald by ‘the latter or by his predecessor
under .Article 2 (2) or for a sum correspondlng to the actual value of the
property at the place where it is located.



(2) Paragraph (1) of this article shall not apply and no compensation

shall be due when the dispossessed person proves that the possessor or his

»-predecessor under Article 2 (2) . acquired, the property with knowledge that

»:it had been the subject of a culpable act or in circumstances in which a
'+ reasonable purchaser should at least have had doubts in this regard.

-Article 4

(1) When cultural property which, at the place where it is currently

- located, has a value in excess of [25,000 Special Drewing Rights] {50,000

~ Swiss francs] has, in. spite of a.prochibition, been exported from the
Contracting State in which it was created, the State whose prohibition has
been violated may request the court acting under Article 8 to order the
return of the property to that State, on condition that the latter proves
that the actual possessor or his :.predecessor under Article 2(2) had
knowledge, when exporting or acquiring the property, of the export

» prohibition or that a reasonable person should at such time at least have
had doubts in that regard.

(2) Paragraph (1) of this article shall not apply:

(a)_when the property manifestly has a closer link with the art,
_---history or culture of a GState other than that on. whose
. .territory it was created; '

(b}rwhen-fhe property_hee,beeq:erported By a person who himself, or
whose predecessor under Article 2 (2), created it or possessed
it for a period of at least five years prior to its export;

(c} when ten years have elapsed as from the time of the violation
of the export prohibition.

TS

=,.Ar*ticle”5' | _ﬁ[,j_ o

Any possessor requlred to return cultural property under Artlcle 4 (1)
mmay, at his option, require that the requesting State pay him a‘ sum
corresponding to the amount which would be due by a dlspossessed person in
conformity with Article 3 (1), or transfer the property, for reward or
gratuitously, to a person of his ch01ce in the requesting State. In the
latter case, the requesting State shall underteke neither to conf'iscate the
property not to interfere in any other way W1th the posseselon of the
_person to whom the property has been transferred or of hlS successors under

:‘a universal or individual inheritance.



[Article B

(1) The Sp901al Drawing Rights refErred to in the precedlng articles
are those defined by the Internatlonal Monetary Fund, Such rights shall be .
converted into the national currency of the State of the court with
jurisdiction under Article 8 in accordance with the wvalue of that currency
on the date on which the court is seized of the case and in accordance with
the method of valuation applied by the Fund for its operations and
transactions.

(2) The value of the nationaiigurrency, in terms of Special Drawing
Rights, of a State which is not a member of the Fund shall be calculated in '~
a mafiner determined by that State.] ... ' :

~ Article 7

(1) In determining the value of cultural property, regard shall be had
to the price applied in respect of comparable property at the place where
the property is located, and in particular to the price fetched at auction
sales. '

(2) For the application of Articles 2 (1) and 4 (1), cultural property
forming part of a collection, set or series or which comes from the same
collection, set or series shall be considered to be a single item of
property when:the same person has been deprived of possession of it or when
its export has vioclated a prohlbltlon, and when it is in the posse551on of
a single person: '

Article 8

The courts either of the State where the person in possession of the
cultural property has his habitual residence or those of the State where
the cultural property is located shall, at the option of the claimant, have
Jurisdlction over  glaims governed by this Convention. The parties to the
dxspute may" ‘however ‘agriee . upon another Jurlsdlctlon or submat the" dlspute
to’ arbltratlon.» . ‘ - S e

e e Articlé 9

Any State Party to thls Conventlon may ‘extend the protection of
cultural property beyond that contemplated thereln,'elther by broadening.
the notion of cultural property, or by making provisicn for its restitution
in circumstances in which such restitution is not required by the
Convention by disallowing or restricting the right to compensation of the
person in possession or in any other manner.



Article 10

This Convention shall apply only in respect of cultural property of
which a person has been dispossessed by a culpable act or in violation of
an export prohibition after the entry intc force of the Convention.



APPENDIX IV

PROPOSAL BY MR J.H. MERRYMAN

Schema

State A brings an action in State B, complaining that a cultural chject
now in State B was removed from State A without the permission required by
State A's law. To establish a prima facie case State A must allege and
prove:

1. that removal of the object from State A violated State A's law,

2. that removal significantly impaired one or more of the following
kinds of interests:

(a} physical preservation of the object or of its context;
{b) integrity of a complex object;

(¢) preservation of information;

{d) use by a living culture.

3. Defenses - burden of proof on defendant.

(a) Removal did not violate the law of State A.
{b) Removal did not gignificantly impair one of values under 2;
{c)} Defendant is a good faith purchaser.

4. If after hearing evidence and argument court finds for State A on 1
and 2 (and against defendant on 3a, 3b and 3c) then remedy in favour of
State A should be granted.

5. The nature of the remedy, the conditions (if any} attached to the
remedy, and the effect of a finding that defendant is a good faith
purchaser remain for discussion.



1.

2.

APPENDIX V

PROPOSAL BY MS L. PROIT

In determining the right to possession of an object which is part of
the cultural heritage of another State, the court shall have regard to
the laws of that State including its rules as to inalienability,
imprescriptibility and export prohibition.

(a) In determining the right to ownership of a cultural object, ths
court shall have regard to the mandatory rules of the State with
which there is & substantial connecting factor.

{b) Such substantial connecting factors include

(i) that the object is part of the cultural heritage of that
State
(ii) that the object was stolen in that State.

In determining whether & transaction is void becauge it is contrary to
public¢ policy, public policy shall be deemed to include international
public policy concerning the protection of cultural objects,
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APPENDIX VI

PROPOSAL BY MR R. FRAQUA

Article 4

When a cultural object which, at the place where it is currently
located, has a value in excess of sssss4e, Or which is invested with a
great cultural importance for the Contracting State, is exported from
the said State despite a prohibition, the State whose prehibition has
been violated may request the competent Jurisdiction to return the
illegally exported object.,

That State must demonstrate that the exportation has brought about a
significant detriment to one or more of the following values:

(a) the physical preservation of the object or its context;
(b) the integrity of a complex object;

{c) the preservation of information relative to the object:
(d) the use of the object by a living culture,

The burden lies on the defendant to prove that:

(a) the exportation was legal according to the law of the requesting
State; or

(b} the removal did not significantly impair one of the values listed in
¢lause 2; or

{c) s/he was in good faith.






