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1. Scope of discussion.

f view was expressed at the first meeting of the study group
that the group should be concerned only. with mnatters of
private law, and nobt with setters of private intermnationzl
Taw {which was the concern of the Hague conferencel or with
matters of public 1aw. I disagres with this view., This is
#n ares whelre scholarse of experience have found it
impossible to neatly encapsulate their work in any one of
these areas. Unesco, which deaxls with public international
law areas, has had, perforce, to deal witthy private law
aspects in order to achieve satisfactory solutions for the
probiems of illicit tratfic, asnd has indeesd sought
nidroit’'s assistence in order to enswre co-ordination of
Cthese two sareas. [t is also very difficult to aveoid the
issues of private international law, since the private 1aw
aspects with which Unesco is concerned are inevitably
international. 1 feel that, with the expertise of Frofessor
Droz representing the Hague conference in this area and pf
other mesbers of the study group with expertise in this
aea, the study roup is zlso perfectly competent to desl
with these iszsues. It would be unfortunate to relegate
private international law izsuss to yvet another
international legsl instrument. I note that M. Monsco, in
Mis paper on the outlines for an instrument also takes the
view that it is not possible to concentrate exclusively on
civil law and private internatiornal law fto the sxcliusion of
public and administrative 1aw.

2. Foreign pubilic aws

At the fivezt meeting of the study group some disagreement
was expressed as to whether the group should consider the
guestion of application of foreign public laws. I felt that
some misunderstanding poocurred on this point. Hecent
developments within the Inzfitut de Droit Intervational znd
the International Law Azzociation have produced promising
itines of development, and these have bmen endorsed,
independently of any consideration of those stuwlies, by
Frofessor FRodota in his study for the Council of BEurope. I
attach extracts from the relevant documents which may be
helpful. Bince it seems that 11 ie sasier to discuss
proposals in the form of a draft, I a&lso attach two
prejiminary dratt articles on this topic. (Draft articles 1
arel Hr.

3. Conditions of return

M. Loewe’'s dratt &rticle S suggested that & possessor
required to refturn s cultural object which kad besn
itlicitly exported could reguire the reguesting State te pay
him compensation or "transfer the properiy, $or reward, orF
gratuitously, to a person of his cholce in the reguesting
State” in which case “"the reguesting Steate shall undertake
neither to confiscate the property nmor to interfere in any




cther way with the possession of the person to whom the
property has been transterred or of his successors”. I
would be uneasy at the possibility thereby opened that an
illegally sxported ohject could be retwned to the person
who had in fact committed the illegal act — this would
simply be an invitation to evade the law again {e.g. by
choosing to export to a State which was not & party to the
1970 Unesco Convention nor to whatever rules Unddroit might
develop). Special safeguards might nesd to be taken by &
State to protect &an object which was feturned.

If it is thought appropriate to attach conditions to a
return {and States which need to change long-standing rules
of private law such as those protecting the bona Fide
purchaser may need to do so in order to justify these
changes) then I suggest thsat appropriste conditions couwld be
developed by analogy with those which had been used in
conmection with ilateral retuwrn agreements and srrangementes
between institutions e.g. that there be public access,
inalienability, legislative and phyvsical protection of the
obiject etc.  The foliowing paragraphs summarize what I
believe to be present prachkice in this respect.

Conservation and zeacurity of the ochject

Thie condition was developed in a 1977 "Study on the
Frinciples, Conditions and Means for the Restitution or
Retuwrn of Culitural Froperty in vigw of Reconstituting
Dispersed Meritages" by an ICUM ad hoo commities in the
context of the Westermn museological principle of Yprimacy of
the obiect". The ICOM ad heo committes further spoke of
certain countries having

appromiate institutions which offer satisfactory
conditicohs tor the retuwned obiects. I+ they do not
eist in the country recelving the obhjects, serious
studies shouwld be undertaken with & view to creating
such institutions. :

(Icom, 1977, 94

Such & tvondition for retwn may be inappropriate in the
present context where & reqguesting State wishes to return
such an object to usse in bthe commanity From which it came,
or to a special keeping place such ags & traditional place on
reservations as in the vese of the medicine man’ s mask
stored in & remote cave in Ynited States v. Diar 499 F. 2
113 {1978) 3 or places protected by stromg taboos, such as
those where fAboriginal fjurings sre placed. Should &
returning State be entitled to regquire that a special
institution be set up? There may be compromises such as
modern desighed bkeeping places which may be mors secure froum
thett and misappropriation, bubt be closer to the traditions
ot the community which makes use of the obijects. Flacing
them in & national museum which may be far away may not
benetit those to whose cwltural tradition they most closely
belong.

"y
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Fhe availability of conservation technigues is also cited as
a reguirement. However, conservation techrnigues nesd notb
necessarily be the sophisticsted ones used by Western

ML LM ., There are many relatively simple and cheap
conservation measwres which can be taken in local
comsunities which will enstre the survival of the material
and have the additional benefit of ensuring the continuvance
of traditionsal skills. -The Lhird session of the Unescoo
Intergovernmental Cowmittes Tor Fromoting the Return of
Cuoltursl Prouperty to itz Countries of Hrigin ar itz
Neztitution an Cazse of Illicit Appropriation agdopted &
Recommendation as to the provision of the NMECessary
facrilities for conservation and added that

these activities should have recourse to the re-use and
adaptation of fraditional technologiss used wuntil
recently for the production and protection of cultural
chijects rather than on the exelusive assimilsation of
modern” teckmology. h

{Unesco Doc. GLT—JﬁfCBNF.MI&fB Py 1, 4

The Unesco convened Commititee of Experts which met at Dakasr
in 1978 to advise on the establishment of the
Intergovernmental Committes added to the 100OM ad hoc
Comnitiee ' = primciple the rider that

coanditioms of protection and conservation ... Ishould
notld serve ss a pretext for refusing to restitute or
return the property in guestion.

(CE-7E/CONF . 609/ &5, 5

Nahathelﬁga the Daker Committes accepted without question
the proposal that

certain conditions of protection and conservation must
prevail, namely those recommended by competent
international organizations. Where appropriate
institutions and/or satisfactory conditions are lacking
in the requested country, international technical
assistance might be necessary to establish such
institutions snd adequate facilities, and to train
specialized pergmnnul.

(CE-78/C0NF . 609/&6, )

Uresco carn be asked to provide technical assistance i
meeting conditioms of return in the revgugsting ooty

Accexsibility

The JTCOM ad hoo Committee ard the Lokar Commititee of BEuperts
proposed that restitubted or reburnsg obiects “should bhe used
for sssentially cwltural purposes” GCU-FEACONF. A0%/6) . This
vas interpreted to mearn accessihility "to as many pnopiu as
possible in bthe nmuntry of prigin® and certain other
purposes such as scigntific resesrch. The only esception
recommended (this was added By the Dakar Commithtes) that

-



of religliouws constraints. Thii s may e & very signd ficant
limitation: for example, the sxbhibitior of Susteradiao
abhoriginal sacrsd sod secret obijects to arry e bt s
selevted group of initiated men of & particulae HE T
deaply offensive o the whole of the Aboriginel commurd by,
There is also the guestion of how accessibility is teo be
mgaswred: placing an obdect in a museum in the capital of a
Jarge countyry with a poor v dsoobile population may
bernedit only tourists and be contrary to the inetention of
the government to provide aocess Lo local commuanities.

This problem was clearly in the minds of the experts who did
case-studies for Bangladesh, Mali and Western Samos for
Umesco when they wrote

. ews the reepective countriss showld not only think in
“terms of bullding one mnational museum, but propose

regional museuwms as well in order to creste closer
contacts between the collesctions and their crestors,

that is to say between the sthnic groups of the regions
g their cultural heritage.

There i1is also the guestion as to what are "cultural
purposest, "Cultural” use in oany comminities is not
distinguishable from functional or ritual or religious use.
While there is general agreement on the principle of
actessibility, therefore, it nmed@'tm be interpreted to
include not only Western ideas of exhibition and resesarch
but concepts of dissemination and teacéhing in use in the
receiving communities. Thus the slit drum return by the
Australian Museum to Vanuatu has besn taken to Mele village
on several octcasions for appropriate ceremonies.

Complete legal protection

The Dakar Committee adopted the principle stated by the 1COM
ad hoc committes that restitution and return is based on the
idea that certain objects belong to the inslienable heritaqe
of & nation and that, therefore, complete legal protection
should be provided by the receiving country. Buch
protection may be by way of rules of inalienability,
imprescriptibility or classification; the latiter applies
certain controls o the movement and care of important
cultural property.  The ICOM ad hoo commities was clear thaet
there could be no attempt tmf“systematically transpose the
most complete lepal systems for the protection of cultursl
property". ancother possible legal protection besides those
mentioned would be control of clandestine excavation -~ there
can be little ppint in returning a clasndestinely escavated
object i+ far great numbers of important objects are
continually being removed. -

There are however some guestions to be discussed about the
imposition of legal reguirements. Some couwntries from which
returp may e sought have themsglves a poor record in
respect of legal protection of their cultural heritage e.g.
United States domestic legisiation to protect its own
cultwral heritage is in many respects extremely weal when



compared with other leoal Eyﬁtémé arnd that of the United
Fingdom also has many gaps. '

4. Ubligation to return.

I noted that there seemed to be, within the group,
Consensus, subiject to dissent by M. Loewe, that & goocd faith
purchaser be reguired to return an obiect proved to have:
been illegally exported, and that geood faith should go to
the i1ssue of compensation cnly. I would simply point out
that this would be consistent with Foint 8 (b of Hesolution
1078 of the FParliamentary Assembly of the Council of Euwrope
foopy attached).



DREAFT ARTICLES FOR CONSIDERATION

1. in determining the right to possessicn of an objisct
which is part of the cultural heritage of ancther Btate, the
couwrt shall have regard to the laws of that State including
its rules as to inslienability, imprescriptibility and
pvport probibition. :

H. (i) in determining the right to owrership of a cultural
phiect, the couwrt shall bhave regard to the mandatory
Fules of the State with which there is & substantial
conrecting factor.

() Buch substantisl commecting factors include
(i}  that the objsct is part of the cultursl
heriteae of that State

{ii} that the cbhischt was stolen in that State.
Ha in determining whether a btramsaction is void because it
is contrary to public policy, the court shall take account
of international public policy concerning the protection of
cultural objects.





