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COMMJNICAT!ON FRCOM THE COMMISSION TQ THE COUNC'L
- ON THE PROTECTION OF NATIONAL TREASURES
POSSESS!NG ARTISTIC, HISTORIC OR -ARCHAEQLOGICAL VALUE:
NEEDS ARISING FROM THE ABOL ITION OF FRONTIERS IN 1992

1. Under the Single European Act, the European Community must, by
31 December 1822, establish the internal market, which will comprise an
area without internal frontiers In which the free' movement of goods,
persons, services and capital is ensured. For some time NcwW, as progress
is made towards that objectiva, fears are also being voiced that such a
teap forward for .the Community might lead to impoverishment of the
artistic, historic and archasological haritage of the Member States.
Whether or not such fears are Justified, carefu! consideration must be
gfven to the matter by ali concerned.

Two equally Impcrtant objectives have to be reconclled: on the one nand,
compietion of the Internal market c¢learly has to be achleved In futl, since
it ts an aim that the Member States have set for the Communtty by common
agresment; on the other hand, Member States legitimateiy expect to be abls
actively to pursue. thelr cultural pollcy, since ‘It falls under their
responsibllity, oparticularly as regards the protection of _nationat
treasures possessing artistic, historic or archasological vatue. '

2. The ldea! lcng-term selution would bs to develop the ldea of a common
European herftage. As far as the Immediates future is concernad, however,
completion of the internal market has to be reconciied with the Member
States’ deslre to protect thelr national tresasures, the tegitimacy of which
is recognized by the EEC Treaty. It would be inconceivable to apply
unrestrictedly the logic of the Internal market and the principie of the
free movement of goods In respsct of objects that constitute natlional
treasures: account must be taken of the spescial nature of cultural Ptems,
which cannot be treated as mere goods. The fact remains, howaver , that
compfetion of the intsrnal market could be rendered difflcult by the
implementation of national msasures aimed at protecting natlonal treasures.
The Coordinatere’™ Group, sst up by the Eurcpean Council! In order to
cocrdinate and stimulate work In progress within different bodles with a
view to removing physical barriers, mentionsd In Its report to the European
Ccounci! held in Madrid In June 1889 (the "Palma documant®”) that measures in
the area are desirable.

3. The Commission wishes to initiate a dialogue with the Member States; [t
shoutd not be expected to anticlipate on its own alt the probliems regarding
the protectlon of national treasures that could possibly derive from
comptetion of the internal market or, less still, to put forward a single
ready-made sotution for each potential probiem.
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The starting-point for this communication Is the simple fact that allj
Member States are applying - as part of thelr policy for protecting their
artistic, historle or archaeological heritage: - laws that prohibit the
export of certain cultural oblects from their territory or maks ths tattar
conditional on the completion of certain formatities. Thls communication

focuses on the repercussions of compietion of the internal market for the
imp tementation of such iaws.

it is for the Member States in the first Instance. to look at the
repercusslions completion of the internal market will have on the
implementation of their cultural policies and examine whether new measurass
in the area are necessary or desirable. MNevertheless, although such

matters neesd to be examined at national level in each Member State, they
must also be discussed at Community level,

The Commission wishes In this communication

to put forward some points for
discussion and open the debate.

It first describes the legal framework withln which discusslions should be
conducted. It then goes on to ssat out some approaches that could be
adopted to tackle the probiems ralsed In the flrst part. The Commission
doss not indicate its preference for any of the ideas put forward, but
wishes, Dby presenting the possible approaches to make a constructive

contribution to the dialogus that should unfold between the Member States
and the Commission.
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t. THE LEGAL FRAMEWORK

A. Articles 20 to 38 of the EEC Treaty

4. As the Court of Justice stated In lIts Judgment of 10 December 1968
(Case 7/68 Commission _v_ ltaly), the provisions relating to the free
movement: of ‘goods within the common . market {in particular,
Articles 30 ard 34 of the EEC Treaty) apply to alil goods, including items
such as works of art. Neverthelsss, under Article 236 of the EEC Treaty,
Articles 30 to 34 do not preclude prohibitions or restrictions on imports
or exports that are justified, In particular, on grounds of the "protection
of national treasures possessing artistic, historic or archasologicat
value". In practice, all Member States have legislation which, through
specific procédures governing the Issue of {licences and permlts, prohiblts
or réstricts to a greater or |esser extent the export of national
treasures. -

5. The Commission, to which the Treaty has assigned the task of ensuring
that -Community law Is applied, has to examine whether current national
rufas are’ compatible with Community law, and In -~ . particuiar
Articles 30 to 36 ‘of the EEC Treaty. Rather than proceeding  on a-
case-by-case basis, the Commisslon considered |t necessary t¢ act mors
systematicaily hera by pubilcizing Its Interpretation of the relevant
Community provisions. it therefore intends to pubiish In a few months
time, after consuiting the Member States on a draft text, a communication-
on the interpretation of Community law as it relates to the freze movement
of works of art within the Community. In that communication, the
Cemmission intends - subject to the consultations mentioned - to Interpret
Article 36 of the EEC Treaty as follows, - in line with decisions of the
Court of Justice concerning other exceptions to tha principle- of the free
movement of goods, it Is for each Member State to determine Its own
criteria for identifying cultural objects that can be regarded as "natigonal -
treasures”; nevertheless, the concept of “natlicnal treasures possessing
artistlec, historic or. archaeologlical value". cannot be. defined uniiatarally
by the Member States without verificatldn by . the Community institutions. -
The Commission is propesing ceriain criteria that In_.a way constitute the
framework withlin which Member States can apply their iaws. Moreovar, -
Article 36 of the EEC Trsaty - which should be interpreted restrictiveliy
since |t derogates from the fundamental rules of the free movement of goods
~ cannot be refied upon to Justify iaws, procedures or .practices that lead -
to discrimination or restrictions which are disproporticnate with respect
to the aim in view. :

6. 1t Is open to question whether altl those provisions fully comply with

the itimits laid down by Community law, but it cannot be denled that they
are at lieast partiy jJustified under Community taw as it now stands. iIn

other words, irrespective of complation of the internal market, current
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“ormunity taw author izes natifonal measures prohibliting or restricting the
ercort of cultura! objects, provided that they comply with the limlits 1t
tays down, .

7. Admlttedly, the Community Is endeavouring to |imit recourse to
Article 36 of the EEC Treaty In other areas, particulariy by adopting
Community provisions harmonlizing the Member States® reguirements. There is
navertheless a majJor difference betwsen the praotaction of nationai
treasures and the other grounds adduced (in the context of Article 36 of
the EEC Treaty or the principles developed In Cassis de Dijon and
subsequent judgments) for restricting the movement of goods. Most such
grounds {protection of health, the environment, consumers, industriat
property, etc.) are put forward as a Justification for restricting imports
and can therefore de removed as barriers to free movement oy harmonizing
the standards and rules In guestion. The problem of the protection of
national treasures wouid, on the othar hand, continue to exist sven If the
Member States all had i{dentical legisfation (which tis, moreaver, far from
being the case). Whereas for other goods It is necessary merely to
détermine a Community standard of protection of health, the environment,.
stc., when It comes to the protection of national treasures, on the other
hand, the Member States tend to reason In terms of safeguarding “their"
heritage.

Harmontzatlon of national laws would result in exports eof national
treasures being prohiblted or restricted according to the sams criteriaz In
each Member State. It is to be feared, howsver, that mers harmonization

would not solve the probtem: what s regarded as a biow to the nationai
herttage [s remova! from nationa! terrltory; knowiedge that the objsct in
question will be protected in the same way in another Member State Is not
enough. In other words, harmonization - assuming that it were possible -
would not eliminate recourse to Article 36 of the EEC Treaty in this arsa.

B. The Interpa! markset

8. The Single European Act added Articie 8a to the EEC Treaty, which
provides that “the Community shall adopt measures with ths aim of
progressivel!y establlishing the Internal market (... which]} shall compr ise
an area without internal frontiers In which the free movement of goods,
persons [...] is ensured*”. '

It should be borne In ming that when the Single European Act was signed, a
General Declaration was adopted whereby "nothing in these provisions shail
affect the right of Member States to take such measures as they consider
necessary [...] to combat [...3 Illi¢cit trading In works of art and
antigues™.

9. As the Commlission explained In its Whlte Paper on compietion of the
Internat market (COM({85) 310 final), the internal market process Involves
dismantiing the folliowing barriers In particular:
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- phystcal frontlers: all checks on goods and perscns currently cérrled
cut at the Community’'s internal frontiers shou!d be abolished;

- tax barriers: the checks and formalities currently apptisd In
intra-Community trade for tax reasons (VAT) should also digappear.

10. The abolition of checks at Interna! frontliers wltl not automaticaliy
 put an end to the procedures, prohibltions and restrictions currentiy
apptied by Member States with regard to exports of natliona! treasures. {n
principle, Articlie 36 wiil continue to apply. -

Member States will therefore be able to contine appiying natioral- laws
after 1992, provided that they comply with the Jimits lald down by
Article 36 of the EEC Treaty.

t1. Comptetion of the Internal market wili neverthsless have repercussions
on the ways In which such iaws are applled, since Member States wiil ne
longer be . able to carry out checks on goods and persons as they pass
through internal frontiers or to base gxport formalities and controls on
tax checks, as they do at present.

In other words, Member States will be able to continue appliying their taws,
but will ifose some of the means of verification hitherto avaliable to them.

€. Common rufes on exports

12. The Community, which ls a customs union, has since 1970 been applying
common rules for exports to non-member countries, In pursuance of Council
‘Regulation (EEC) No 2603/69 of 20 Dscember 1969 (0OJ No L 324, 27.12.1968,
p.28). In principie, exports are unrestricted {(Article 1 of Ragulation
(EEC)Y No 2603/63). In addition, Community law has harmonized. the
procedures for the export of Community goods (Directive 82/117/EEC) of
24 February 1981, OJ4 No L 83, 30.3.1981, p.40 and Directive B2/347/EEC of
23 Aprii 1982, OJ No L 156, 7.6.1982, p.1): any. such export is conditianat
on the lodging at a customs office of an export declaration accompanied by
"all the documents required faor the corrsct applicatlon of {...] provisions
governing the export of the goods" (Articie 3 of Directive 81/177/EEC).

Nevertheiess, Article 11 of Regulation (EEC) No 2603/689 provides that the
common  rules do- not preciude the application by Member. States of
quantitative restrictions on exports, in particular on grounds of the
“protection of national treasures possessing artistic, historte or
archaeological value". Moreover, Article XX of the GATT, which aiso bans
export restrictions, provides that the Agresment does not preclude measures
“(f) -imposed for the protection of national treasures of artistic, historic
or archaeological vaiue”. The exception provided for by Article 36 of the
EEC Treaty as far as intra-Community trade Is concerned therefore also
exists as regards exports to non-member countries, which Is, moreacver,
perfectily loglical.
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Clearly, however, each Member State uses the peossibliity cpen to It undar
Article 11 of Regulation (EEC) No 2603789 in order to apply its own
national law. Im this area, ths Community therefore has twelve differsent
sets of rules at Its external frontisrs,.

13. In principle, complietion of the I[nternal market will not aiter the
situation. The -export rules wlill, however, be appllied in a compietely
different l|egai context., The fact that there wiil no longer be any checks
at Internal frontlers and that the tax administration wil!i no longer be
involved In checking objects dispatched within the Community will In
practice make [t much easler for someone to present a natlonal treasure
that has been untawfully dispatched from the country of origin at a customs
office in the Member State of his choice, for sxport 1o a non-member
country.

In the absence of measures enabling the customs admintstration of the
Member State In which. an object Is presented for export to a non-member
country to. take account of the Interests of the other Member States, it
could apply onty Its own rules, as Is the case today; however, a greater
number of objects could ke fnvoived than at present.

D. International conventions

Of the Internationa! Instruments that relate directly or indirectiy to the
protection of cultural proparty, twe conventions are particulariy
important:

15. The Unesco Convention of 14 November 1970 on the means of prohibiting
and preventing the 1iligit Import, export and transfer of ownership of
cultural property. This Convention lays down a broad dsfinttion of
cultural propserty. For the purposes of this communlication, the ralevant
provisions are as follows: the States Parties undertake to Introduce an
export certificatas and prohibit the export of cultural proparty uniess
accompanied by such a certificate (Article 8); to take maasures 10 prevent
museums from acquiring iilegally exported cultural property and, at the
reguest of the State Party of origin, return any cultural property stolen
from a museum, in return for just compensatlon to an Innocent purchaser
(Articie 7); amd to oblige antiques daalers to maintain a ragister
recording the origin of each item of cuitural property, the suppiier and
the price and to inform the purchaser of any export prohlibition to which
the property may be subjlect (Artigle 10).

.The Convention has been ratifled by Greece, Spain, Italy and Portugal and

59 non-member countries (the United States, Canada, Turkey, Cyprus and
seven East Eurcpean, saventeen African, sixteen Asian and fifteen American
states). ' .

16. The European Convention of 23 June 1985 on offences relating to
cuitural property (Council of Europe No 119). The Convention relates
mainiy to mutual assistance In ths judicial fleld: Articie 8 provides for
the enforcement of judgments de!llvered by any Party for the purpose of
seizure and restitution of cuitural property found in the territory of the
requested Party to the person designated by the Judgment; the Partiss may
nevertheless specify the condltions under which such Judgments are
enforced. The Conventlion lays down a {ist of categories of cultural
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preperty fto which It applies, some of which are optional; the offerrcy
ceoncernad are theft, appropriation wlth vioience and receiving. in.
Contracting States may nevertheless deciare that It alss auplies to . r
offences relating to culturatl property, In particuiar 1iiega! exports.

The Convention has not yst come into force, s[nceﬂlt has noet so far Lzen
ratified by any country (Greece, ltaly and Portugatl have signed 1t, as hay
Cyosrus, Turkey and Liechtenstein).

E. Definition of the scope of any measures

7. if certain measureslware to be envisaged to protect the herltaga of
“hs: Membar States, the question of the tyres of object covered wou!
cleariy be a sruclal ons.

~+

~f -nich moritoring procsdures and controls mas Te establighsd, and rot
TToetits In restezt of which Member States actuaily take messuras for

“otectisn «f natiopal treasures" (expart prahibitions and regussts
STitarn}. Mon:torirg measures racassarily relate to catezories or types of
co.osct, sO tihat a2cticn can be taken in a limited number of cases.

shau'd be siressed that ths task is to det:irmine the chlects |n rosnect
.-
T

T2 3 regards "untlaterat” measures taken at pational fave!l solely with 3
view to protecting naticnal treasures, Membar States are in principle fros
to determine the categeries of property cocncernsd, subjiect to  (ne
restrilictions imposed by Community law.

19. As far zs any measures t{o be taken at Cemmunity lewel are concern=d,

‘o the other hand, the situation Is different. Cleariy, manitoring
aracadures ard controls can functlon at Community level only if thay have
uniform scope. The iatter wlil naturably be sroposed by the Commissicn,
but due account ¢f the wishes of the Member States will cleariy have to oz
tacen, since we are, after ail, dealing with a matter (protection of ta:
rational heritage) which is their responsibliiity.

™)

Tha score sheuld not be dstermined merely by adding tcjether ali ths
teqgories and groups of objecis that are currentiy subject to controls in
least one ‘“dember State. Thera are two limits: first, the number of
Jects cencerned should be proportional to the severity of the measures
ryisaged. A extremely strict system reguiring a large number of
axtherizations and frequent Involvement of the authorities, etec. can te
abkalied onily in respect of & timited number of oblects; otherwise, it
would either fail to operate effectively in practice or unduly restrict
fawful trading. Such an observation holds true even mors s0 In the cass of
‘a turope-wide market, ‘Secondiy, the number of objects covered by a glven
measure should be commensurate with the aim of that measurae.

L3
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€1. 1t 18 furthermore nacessary to differsntiate betwesn tha scope of
~3asures envisaged Yor appllication at the Community's external frontlars
and that of any rules appllicable within the Community: the introduction,
it Community level, of a measure retating to the export of national
i-masures would be "covered by Article XXiV of the GATT, which concerns
custems unlons.  Such export mesasures would have to be no more restrictive
than exlisting ruies, but would not prevent the mainterance of provisions
governing relations between members of the Customs Union.

22. An alternative to defining scope by refarring to categorles and groups
comprising an unknown and indefinite number of objects could be to refar to
registers 1listing specifle objects that should be subjsct to monlitoring
proceduras and controls,

1t should be examined carefully to what extent such |lists would make it
possiblie to defing the scope of any measures by refersnce to speclific
cbjects (lists of national treasures) rather than abstract categories.

23. in any event, although the question of scope In relation to sub ject
matter should logically be tackled first, It can be dlscussad in deatai)
onty after the content of any measures has been declded.

F. Bona fide purchasers

24. It should be stressed that this communicatlon focuses on the measures
that should enable the Member States to continue after 1992 to protect
their cultural heritage. A clear distinction shouid be drawn batween the
general problem and the specific gquestions that arise In connection with
the restitution of stolen objects. The question of stolen property (and
of whether or not there Is a right to demand its return) is governed by ths
normal rules latd down by clvil law In respect of all movabie property,
which may vary from one Member State to another. The crux of the problem
concerns the bona flds purchaser.

25. Simiiar, although not Identlcal, probiems can arlise In tha case of the
bona fide purchaser of a national treasure that has previousiy bsen
unlawfuily dispatched from the country of origin, The authorlities (and
courts) of one country have hitherto not usualiy taken into account the
export prohibltions of another, and the purchaser can therefore feel
retatively secure with regard to a clafm for restitution from the country
of origin. With compietion of the internal market, the question arises of
the rights and dutles of a parson who purchases In good faith an object In
Member State B that later proves to have .been unlawfully exported from
Member State A: his situatlon |s comparable - but not necessarily
identical - to that of the bona fide purchaser.of a stolen object.



-G -
i, POSSIBLE APPROACHES
26. It Is clear from the analysis made In the first part of this
communication that completion of the Iinternal market will have the

foliowing consequences. for protection of the artistic, hnistorlic and
archasoiogical herltage of the Member States: the latter may continue to
apply, within the iimits laid down by Article 36 of the EEC Treaty, their
taws prohlbiting or restricting the dispatch of nationa! treasures from

thelr territory. They may no longer carry out checks at Interna!
frontiers for the purposes of enforcing their laws, and the fact that the
tax administration wil! no longer monitor intra-Community trade for tax
purposes will deprive Member States of a simple method of verification.

At the Community‘s externat frontlers, Member States may continue to carry
out checks and apply their laws; however, the aboiition of frontiers may
glve rise to problems of unlawfu! export.

27. The gusstion that has to be addressed is whether such a situation
calls for new measures to be adopted to offset the repercussions of
compiation of the internal market. The Commisslon wishes to stress that
Community law, and in particular Article 38 of the EEC Treaty, already
takes account of the specific nature of national treasures and that it
intends (see point § above) to draw up an interpretative communication
setting out the framework within which Member Stateas can apply their tlaws,
tt is therefore necessary in the first place to examine whsther additional
measures are really called for. As ailready stressed, the approach or
approaches taken (or any other ideas followsd up) wil! depend entirely on
the outcome of tha dialogue with the Member Statas.

28. The Commission has examined the possibie measures, whlch can be
classifled according to whethsr they are to be taken at national level
alons (see Section A below) or by the Community, Among the latter, a
further distinction shoutd be drawn between rules that could be appited at
the external frontiers (Section B beiow) and those relating instead to the
movement of cultural obJects within the Communlity (Section £). For the
sake -of «clarity, the different measures that can be consldered are
presented according to the degres of Invoivement of the public authorities
in trade in cuitural objects.

A, ‘Measures taken solsly at natlional level

29. As far as the impiementation of national laws s concerned, It Is for
the national legislator In the first instance to decide on the ways and
means of enforcing them. What such laws have Iin common ls that they maks
dispatch of certain cultural objects from naticonal territory subject to
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authorization by the public authorities.” The cguestion that arises Is haw
the naticonal tegislator can induce persons wishing to export a national
treasurs to follow the procedures it has lald down, In a situation where
there are no longer any checks at the Community’'s internal frontlers,

30. The dissuasive affec: of ¢riminal law c¢an be conslderabie. 1 f
uniawful dispatch: of a cultural object from national territory were
actually sanctioned by fines exceeding the value of the object itself, many
‘people would  prafer to follow the establlished procedures rather than
running the risk of belng so fined. In the case of dealers, sanctions
including temperary suspension or permanent exclusion from the professlc:.
could constitute efféctive "incentives”" to compllance.

. 31. Furthermore, abalition of checks at the Community's internal frontiers
does not prevent Member States from ¢arryling out checks elsewhsra. Closer
monitoring of the art market could be one of the ways In which the national
cultural heritage could be afforded greater protection,

B. Measures at the externa!l frontiers

32. Consideration should be given in the first place to measures that
could be taken by the Community at its externail frontiers. The abotiltion
of checks at interpal frontiers strips each Member State of its de facto
powers physicaily to retain an object in Its territory {(aitthough tne
effectivenass of present checks can be gquestioned); on the other hand, (hs
presence of an object in the territory of another Member State can still
prevent it being lost for ever, since as long as 1t has not been sxported
to a non-member countiry, It remains within the Internal market and subjsct
‘to Community law. :

33. Once customs checks on Intra-Community trade have been abollshed, It
will be possibie to present an Item for export to the authorities of any
Member State without its origin in the Community normally being of any
importance. Consequently, unless the Community legislates in the matter, a
Member State wil! be able to apply only its legistation and its criteria to
cultural property presented for sxport to a non-member country, and will be
unable to take account of the wishes of another Member State or take action
on its behal!f. The common rules “on sxports cduld conseguentiy Gte
supplementsed with a requirement that the export declaration for any item of
cultural property be accompanied by an export authorization issusd by the.
Member State of origin. Such-a measure would presuppeoss that clear rules
he drawn up on the cbjects concerned (see point 34 below) and the method of
determining the Member State of origin, responsibie for Issuing the
authorization {see points 35-=36 below). Coe

34, *-The definition of the ‘objects that could be exported onty on
production of an authorization Issued by the Member State of origin shoutd,
since It involves applying customs leglislation, take account of the
Combined Nomenclaturs {(e.g. Chapter 97: ‘"Works of art, collectors’ pleces
and antiques®). It wll! be for the Member States to make their wishes
known in this connection.
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The definition of the objects concerned should therefore be uniform and
could Include types of object that ars not subject to protsctiva measures
in certatn Member States {thosse which apply a less restrictive poilcy).
The autherities of those Member States would, when objects were presented
for export from their territory, consequentiy have to cheek that they were
accompanted by an authorization from the Member State of origin, even If
they were not subject to controis under their own nationa! flaw.

Another consequence would be that the authorities of thoss Member States
would have to make arrangements for Issuing authorizations in respsct of
objJects they did not sublect to any national protective measure, so that
they couid be exported from the Community,

35. A more complex problem Is that of determining the "Member State of
origin®, l.e. the Member State responsibie for Issuing (or, whers
appropriate, refusing to Issue) an export adthorization. Certain criteria
could be iald down enabling the customs administration to check whather the
object pressented for export is accompanied by an authorization from the
Member State of origin. Of ati the possible criteria, the most simpie but
also the most arbltrary one would be to lay down a reference date. (f such
a sclution were adopted, the exporter would therefore have to request
authorization from the Member State in which the object was locatsd on the
reference date, unless |t had subsequentiy been iawfully dispatched to
another Member State, which would then become the Member State responsibla.
The Member Stats responsible woul!d have to examine whether, under its
tegislation, the object couid be exported to a non-member country. If so,
It would issue an authorlzation; If ths latter wers assigned a certain
period of validity (five years, for examplie), the objsct could be shipped
to and sold at (and finally exported from} thes place In the Community that
_best suited the owner, who would not be Inconvenienced during that period
" by the rule whereby once an objact Is dispatched lawfully to another
Member State, the latter bscomes the "Member State of origin", '

36. If, In the case of a given cbject, the exporter is unable to indicate
the Member State responsible, ¢.g. through fack of information, a possible
solution could be elther to reguire the exporter to requast ail tweive
‘Member States to Issus a declaration that they are not concerned by the
planned export, or to send the request for authorization to the
administrations of the other Member States, which would have a set perlod
(e.g. three months} within which to take any action. '

37. Such a system wculd enable the customs administration of each
Member State to take account of the interests of the Member State of origin
of -each object presented for siport, since the Individual decl!sion (on
whether or not to allow export) wouid already have heen taksn by the
competent authorities of the Member State to whosa tegistation the object
In question Is subject. Any national treasure uniawfulily dispatched to
another Member State after the rseference date could not therefore be
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exported to a non-membar country, since the siporter would nhave an
authorization from nsither the Member State of origin nor tie second
Maember State; the latter could not Issuse an authorlzation s:nce the object
was not located in its territory on the refersnce date and c¢ould obs
presumed nct to have been lawfully dispatched to Its territory after that
date.

C. Mesasures relai]ng to'movement within the Community

38. Existing national laws are aimed at physlcally retalning the objegct In
gquestion in the terrlitory of the Member State concerned. Frontler checks
enable the dlspatch of national treasures to be prevented to some extent.

Where,; Iin the present situation, a natlional treasure has left the tsrritory
of a Member State, the latter no longer has any de facto powers over the
obJect: It can only bring pressure to bear (through penal sanctions) In an
attempt to recover 1t, unless there Is an agresment betwesn the country c:

origin and the country of destination. Scme Member States may wel! taks
the view that stepping up tha measures taken at national leval (see seclion
A above) will not be sufficient to pravent am unacceptable increass in tus

number of objects dispatched unlawfully (i1.,e. without the westab!lishad
"pfpcedures being followed). The question therefore arises wheiher measures
"shouid be taken at Community laevel to prevent such an Increase. Several
neasures can be conhtemplated; some of them would be more difficdit to put
into effect thanm others.

(1) Distinction betwsen authorization to esport and authorization o
dispatch

3. The first question to discuss s whether Member States intend to apply
their taws after 1992 without taking account of the pianned destination of
the object, as |Is the case at present. it Is quite possibie that
Member States might agree to aliow an object to be dispatched! to another
Member State, provided that it were not subsequently exported to a
non-member country; the authorization to dispatch the cobject would In that
case be conditiconal.

40. Such a distinction would be meaningful only If the Member States
agresd to introduce common rules at the Community’'s external frontiers, as
described above (points 32 et sseq). In that case, the result of
distinguishing between authorization to export and authorization to
dispatch wou!ld be that the first Member State would remaln the
"Member State of origin" for the purposes of the common rules on exports,
although the object wouid.be fawfully located in the territory of another
Member State. Such a distinctlion would be fairly difficuit to put into
practice, since it should presuppose that the second Member State, to which
the object had been (by definijgon lawfully) dispatched, were informed by

1 In this communication, the term “dispatch® I8 used instsad of “axport”
where an object Is moved within the Community only.
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the first Member State that the latter was oppesed to subseguent expurt:
the second (or third, or fourth) Membser State would normally regard ltuetif
as the Member State of origfn for the purposes of lIssuing arny e:.0it
authorization, since the object arrived lawfully In Its territory,

41. The distinction between export authorization and autncrization to
dispatch aiso gives rise to problems other than practical ones, and in
particular the question of how long the first Member State can continue
claiming to be the “Member State of origin" for the purposes of exports
(how could (t, for example, once an item had been in the territory of
another Member State for some ten or- twenty years, subjsct to It being
exported to a non-member country on ths grounds of the need to protect a
“national™ treasure?).

(2) Mutual recognition of national laws

42. Another approach that could be contemplated would ba to repiace the
pessibility of phystcally preventing an object- from' leaving national
terrlitory by the assurance that an object wiil be returred whare It has
been dispatched iliegaliy.

-This could take the form of mutual recognition by the Member States of the
prohibiticns and restrictions enshrined in thalr laws, with the result that
they would have to apply such measures In thalir territory to -national
treasures belonging to the natlonal heritage of the othser Member States by
returning such treasures where they have been uniawfully dispatched. Such
a suggestion presupposes that agreement be reached on the principle. scope
and, where appropriate, conditions of sugh mutual recognition (see
point 43 below) and that clear rules be drawn up for determining to what
national heritage a given obJect In the Community belongs or has belonged
(see polints 44—45 below).

43. In view of the great differences betwsen natlional! taws, mutual
recognition of prohibitions on dispatch without prior authorization will
not be a simple matter to agres: it could give rise to a situation in which
a Membar State Is obliged to seize and return an objact which, if its own
domestic tfaw had been appilicable, would not have been the subject of
protective measures. ‘

Such mutual recognition should not therefore be unlimitad. In the first
.place, the laws of other Member States can clearly bs recognized only
insofar as they are compatible with Articles 30 to 38 of the EEC Treaty:
the system can nevar result in the enforcement of prohibitions that are
themselves Incompatible with Community law. {f the political wit! existed,
the Councii could make mutual recognition of national laws subject to
. stiffer restricgtions than those already Imposed by Article 36 of the
- EEC Treaty, so that recognition would apply onily in the case of the most
important objects.

Furthermore, In order to limit exercise of the right to restitution of an
- object unitawfully dispatched from a Member State’'s territory, “restlitution
couid be made subject to certain conditions that demonstrats %o the country
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returning the object tha{. the iatter ts genulnely Imgortant to the
‘ember State of  ortglin (for. sxample, the condltion that tha object in
cuestion be placed In a coltectton on public display).

44. 1t Is a more dellcate matter to determine the Member State of “crigtn"
of any object located somawhere In the Communtty, t.a. to datermine in tha
case of each object concerned the Member State that would be entitied,
where appropriate, to demand the return of ths object to its territory.

The simplest solution would appear to be to set a reference date on which
atl objects are presumed to "originate” In the Member State in whose
territory they are then located (unless they have besn ioanad, e.g. for an
exhibition). The date chosen could, for sexample, be that on which the
mutual recognition of natlonal laws came Into force. B

45. If that course of action were taken, a Member State requesting the
return of a national! treasure would therefore have to prove that |t was
tocated in its territory on the refersnce date; a variety of evidence could
be used for the purpose: for example, registers, lists or catalogues on
which the object appears. The Member State In quastion would naturailly
also have to prove that the object was (a) not allowed to be removed from
its territory without Its prlor authorization and (b) indesd dispatched
uniawfully. '

If the object had besn tawfully dispatched to another Member State aftaer
the refsrence date, the latter country would become the "Member State of
origin®. For the purposes of Intra-Community trade, however, such a
possibility would be fairly remote, since Article 38 of the EEC Treaty
altows restrictions on Intra-Community trade In cultural property only
after the item In question has been in the territory of a given country for
an extended period, a situation that would not arise unt!! the late 2ist
century. ’ '

46. Mutual recognition of Member States’ laws could be achiavad by means
of a Communlity measure, . ‘

Nevertheiess, the Commission should discuss with the Msmber States, as
suggested In the "Palma document® (see polnt 2), whether the same result
couid not be achieved by ratifying either the Unesco or the Council of
Europe Convention (mentloned In points 15-16). If so, the Commission could
send the Member States a recommendation that they sign and ratify one or
both of the Conventions within a spacifled period and on the basis of a
common att|tude with regard to its or thelr provisions.

47, If Membsr States wished to be certain that any natienal treasure

uniawfuily dispatched would be returnad to their territory, such a system

of mutual recognition would be satisfactory in that respect.
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The system wculd, howsver, clearly also have malor drawbacks for bona fide
purchasers and consequently, at an earller stage, for traders, antique
dealers, etc., who could be faced at any time with a restitution cialim from
a Member State. Bona flide purchasers can be afforded better protection
{see points 57 at seq. below): the solution would be to do away with the
need for the lega! concept of “good falth" by organizing trade In culturai
property In such a way that the trader can assure the purchaser that he
wi{l not be faced with a claim. Such a method of safseguarding trade woulid,
nowevar, Involve formallities, which would afford the purchaser the
certainty {and not merely an assurance based on "good falth"} that the
‘Tules have bsen complied with, but wou!ld also inconvenlance the trade. it
shculd be borne in mind that the procedures would have to be applied not
eniy to cultura!l proparty whose dlspatch Is envisaged, but also to cuitural
¢blects that have always been located In the territory of a Member States
and whose dispatch Is In no way envisaged.

(3) An optional harmonlzed documentation system for cultural property

48, Should the Membar States wish to Implement some of the abovementioned
measures, it could be deemed useful to harmenize national procedures so
that the decislon to authorize dispatch and export (or ackriowledgement that
the object in question may be freely dispatched, but not exported) is made
tIn a manner that Is c¢lear to anyone in the Community. To that end, a
system could be contemptated whereby it wouid be possibis to lodge with the
authorities @ file on any Item of cultural property, giving a description
thereof and-.any other usefui information, on ths basls of which an
. ldentiflcation shest would bs drawn up according to a standard format
throughout -the Community.

43.. This section discusses the use that couid be made of an identification
shest system if It were to remain optional; section 4 (points 64 et seq.)
discusses the consequences of making such sheets mandatory for some or ail
cyitural property

Before entering Into the discussion, howsver, |t shou!d be stressed thai a
system of ldentification sheets accompanying cultural property could be
genulnely effective and rellable only In the case of objects that can be
Indiv dually ldentified: It would be much more difficult to apply such a
system . to serles-manufactured obhjects such as books, coins, stamps,
silverware or tableware. '

§0. The shest could have a varlety of uses: avary decision by a
Member State affecting the cuiftural oblect In quastion could thus be added
to the flie and noted on tha shesat, in particular authorizatfons to
dispatch and export thes objsct, acknowledgement that |t may be freesly
dispatched or exported or refusal to allow It to be removed from the
territory. : :
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51, Pcssession of such an identificatlon sheet would cieariy enazpie the
nalder or any subsecuant purchaser to contast any unjustified clzim by the
Menber State of origin and would alsp enabie the cblsct to be sold to
anyone In the Community under condlitlons (harmonizaticn of the form) which
would assure the purchasser that he wouid not be lilabls to a claim from the
Member State of origin.

52. {f 1t were limlited in that mannar, howaver, the l!dentification shast
woutd serve to safeguard trade In only those cbjects for which a daeislion
had besn taken (l.&. thcse which have crossed a frontier) and would not
solve the problem of aill those "nationatl® objects put on sale In the
Member State In which they were made. The possibility couid therefore be
envisaged of allowing the identification sheet for any object (whether or
not ramcval from the territory  ls pilanned) to be endorsed, by an
administrative authority, a2 member of the legal! profession (such as a
notary or solicitor) or other reliable persons, with a declaration that the
objact has been present In the tarritory of the Member State concerned
~slnce at least the refarence date (or, whare appropriate, that It has been
present in the territory of a Member State since the reference date, has
been . lawfuiily dispatched and has been In the territory of the second
Member State since dispatch). oLl

The purchaser of an obJect accompanlied by an tdentiflcation sheet endorsed
with such a declaration couid be certain that -the object he Intends to
purchase has not been unlawfully dispatched from another Member State., As
long as-hs kept the object in the territory of the Membser State In which he
purchased it, hs couid be certain never to be faced with a rsquest for Its
return to another Mesmber State. If he wished to dispatch the oblect to
ancther Member State, he would have to follow the procedures orf elss run
the risk of subsequently belng confronted with a restitutlon claim.

53. The possibility could also be envisaged of granting the holder of any
cultural object tha right to have lts status (exportabie or not) determined
in advance by the administration.. The administratlon’'s answer would thus
be cobtained we!l befeora any dispatch or. export was contemplated. Such a
- deciaration. should have a certain period-of validity (e.g. flve years).
The advantage would be that the dealer could, at the time of sale, dispose
of an unemcumbered oblsct: he would know, and the purchaser would know,
that the operation couid take place at all events. it might, however,
prove difficuit to put such a suggestion Into practice in the sarly stages,
if the number of objacts submitted for a declislion were too large.

54, Lastily, . the possibliity could be envisaged of eguating the
lgentification sheet with an assurance that the object ls not stofen. |If
_ there were a Eurcopean catatogue of stolen works .of art or a -comparable
system set up by the Insurance companles, an lidentification shest could not
be drawn up, on submission of the file, until a cheack had established that
the object was not stolen. The same aim could be achisved, but in a mannar
that would be much more exacting for the trade, If the ldentification shest
wore deemed to constitute a (contractuatl} undertaking on the part of the
dealer that the object was not stolen. The vendor couild ensure that such
was the case by demanding simllar assurances from his supplier. |If,
despita the existance of the ldentification shest, the o¢blect nevertheiess
proved to be stolen, the purchaser coufd take actlon against the vendor.

"
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(4) A mandatory documentatlon system for cultural property

55. The Community could also make it mandatory to lodge with the
authorities, In respect of some or all of the catagories of cuftura!
"property «coverad by the rules, a ftile, a summary of which (ths
fdentificatlon sheat) would have physicaliy to accompany the object in
guestton. |t has already been stressed that such a system would probabty
prove exacting for the art trade and possipiy also difficult to put Into
practice at any gliven time for ail the objects concerned, since the
administration wouid be temporariily inundated with dppiications. It should
- nevertheliess be polintsd out that the. system would not necassarily reguire
the authorities to take any particular action with regard to each object:
it would be sufficient for the owner to lodge the file on the reference
date and draw up the Identiflcation shest himseif, the faithfulness of
which (identity of the object and Its presence In ths territery on the
refarance date) could be confirmed by persons recognized by the authorities
for the purpose (notarles, solicitorg, curators of museums, stc.).

S6. A mandatory system would alsoc have its advantages. Tha purchaser of a
culturat object must be made aware of its correct status and he would net
-be entitied to claim any injury if a Membher State were subsequently to
demand that the object be returnad to Its terrltory: the purchaser would be
able to ascertain from the ldentification sheet whether the objact had been
unlawfulty dispatched to another Member State, and couid not clalm good
faith If he purchased an object without an identification shaet.

57. Secondiy, a mandatory system would greatly facilltate application of
the common ruies on exports, since tha ownar or new purchaser would not
have to Initiate Investigations (Where was the object on the referance
date? Had [t been liawfully dispatched from that Member State to another
ong after that date?) in order to determine which Member State was
responslible for issuing an authorization when he intended to export the
object. to a non—member country, since the information would appear on the
tdentification sheet.

58. Lastly, if establishment of an lIdentification shest also constituted
-an -assurance that the object was not stolen, the pubiic author fties could
combat the receiving of stoten works of art much more easily, since
unscrupuious deaters could no iohger claim that they were unaware of an
object’s true status. :

(5} Registers of national treasures

5@. Mandatory documentation for cuitural property is clieariy the most
bureaucratic of atl the ideas set out for consideration, but would at least
be a clear-cut solutfon. it links up to some extent with the idea of
registers. Thought can be given to the guestion whethar national treasures
can be protected at European jevel on the basis of Member States' ragisters
of national treasures, possibly grouped together to form a European
register. The Fatter wouid theoretically be the Idea! solution, but the
feasibitlity of compiling such a European reglster, possibly in the medium
term, should be examined carefully with the Member States,
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111. CONCLUS{ONS

The Commission Is proposing approachses to the problem of raconciling, with
a view to compietion of the Internal market, the fundamentail principle of
the free movement of cultural property with Member States’ rlght to protect
thelr "natlonal treasures possessing artistic, historic or archaeologica!
vaiue® (Article 36 of the EEC Treaty).

The sltuation after 1992 wili be as follows;

- Member States willi remain entitied to take the necessary measures i~
protect thelr national treasures whers such measures are justifisd o
Article 38 of the EEC Treaty and compatible with Community {aw:

- they wiill, on the other hand, no longer be able to carry out checks a
the Community’'s Internal frontiers to ensure the effectiveness of any
measures they have taken under Articie 36. it is theraefore necessary to
discuss what couid be dome at Community leval. to ensure that t-e
abolttion of checks at Internal frontiers does not hava aavarse
reparcussions on the protection of national treasures.

The approaches proposed In this communication are based on a sat of
concrete measures (at national tevel, in points 28-31, at the externa!
frontiers, in polnts 32-37, and within the Community, in points 38-59)
which are in line with the principle of subsidiarity and have due regard te
the particutar cultural characteristics of the Mamber States.

Thelr aims are chiefly twofold:

-~ to provide for the mutual recognitlon of Member States’ Jaws, thus
ensuring that natlional .treasures unlawfuliy dispatched from the
territory of a Member State are not exportad to a non-member country;

- to determine the possibillties for the return of natlonal treasures that
have been uniawfully dispatched from the tarritory of a Member Stats.

The Commission would stress that the conciusions of the Coordinators’ ‘@roup
concerning the need for measures were confirmed by the Madrid Eurcpean
Councli; the appropriate provisions shou!d, furthermore, be adopted by
31 December 1992. The Commission takes the view, in particutar, that all
Member States should in the first Instance ratify the Unesco Convention of
14 November 1870 on the means of prohlblting and preventing the ii{i¢it
import, export and transfer of ownership of cultural property.- |t reserves
the right, once this communication has been examinsd by the Council and the
European Parliament, subsequentiy to present proposals refating to the
measures contempiated In points 32-59 above or any cother measures. The
ideas set out in this communication constitute a point of departure and can
be suppiemented by any other suggesticn made dur!ng discussions with the
Member States and the sectors concerned.
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