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- PARTI - GENERAL OUTLINE OF THE PROBLEM

llmmofm&vdmmtofmelawofw

mwmmmmofmm@mmmmwmmmmmm
out of the neceseity of regulating the situation where one person, the agent, is authorised toact for -
snother person, the principel, and to bind that person by his own, the agent's, legel acts. This problem
arises in many different contexts including family law and the law ofsuccessim. but very fmpenﬂy
incommerciallife .

Di.ﬁerk;g@mmhavebeenexpmsedestOwhentbixlegﬂimﬁmﬁm depmﬁngmmm
requirements, ﬂmevolve&ﬁswmmmmkmmiw.maummphmmdwdqmm;
of certain forms of sgency,™ while others stress that Roman law ... never developed a complete theory -
of agency™.® At least there, geems o be no ergument that the law of agency has been more: fully -
devekopedsimeﬂnm&ne Ages, 10 which end different methods have been employed by the-civil -
law on thé one hend (with further major mcd:ﬁcaﬂona) and the common Iaw on the other

Onem&mofﬂwcivﬂl&wsyaemistombimﬂwﬂglnmactformebsdyelse,theauﬁoﬂty,
wimmemandase.nmmmmmmemmmmsmwmymmmcc
(Art. 1984 ¢t seq.). However, mwmmmdxnmmmwofmmm;
suthority,™ and Rigaux describes the French system of représentation-mandat 28 “an unsuccessful -
aitempt {0 create aﬂwory““’Nevem!mt!nsaystem hasrecemly (IQ?‘F)beenmedinﬂw Québec‘
draﬁ C‘C (V 707 e?scq) i _ _ _

Am&vmmmmmmmmeammwmmmammwm
of suthority from mandate.® This theory has been adopted Inter alia in the FRG/CC (pata 164
etseq-). in the Swiss CO (As. 32 et seq.) and in the Iialian CC (Ar. 1387 er seg.). Such 8
separation . also exists in socislist legsl sysiems as forexample in RSFSRJCC (Am. 62 & seq).

IC, GDRICC (pars 53 e seq.) md GDR/ICCA (para 18 e seq)

oot

- Itmmbewcmmazl_abmd warked out his &mmmcnmmmmpmwawlﬂchms
& specisl importance for the x’epiwemﬁm of firms. Modem company law has developed many other
forms for the representation of different kinds of s, for instance by law and by the basic. dommm
of the firm 8o that procurg has lost seme;h!ngoﬂtsimponm To that extent, legal policy reflections.
relating to-the protection of the public have become less severe. Even in relation to procura however
the absolute separstion of suthority from mandste has subsequently d:minislwd.“’ a L

" In common law the theory of agency hes developed in another ﬁracﬁm,"" &8s a tesultofwlﬁch
ﬁwidenmyofprhlcipalmdagmtisﬁmﬂmmﬂcaifoundaﬁmofagmy Whereas the predominant
civil law theory of agency mainfy protects the Mp..ﬁ}',ﬂ“eemmﬂ‘a law ﬂw mmga.’eéin
nwﬁmmnnpmﬁenofthggﬂmipal a . o

Wmeummedvﬁlawmeauﬂwmymaybembhwdwnhdiﬁemttypaﬁcmm
mﬁﬁtymmsﬁstmﬂmwmmmhw,wmmnmtmveadcvemdsymofmof



contracts regulated by statute. In common law: agency 18 @ rather gemersl concept, but nevertheless
ceriain particular forms do exist. The concept of agency is at least seen in close connection with the
concept of contracts. With regard to the law of the USA Sell writes (quotations omitted): “While the
agency relation is not necessarily contractual in nature, i is fundamentally 8 consensusl relationship,
in that it requires some manifestation by the principal that-he wishes the agent to-act for him and
some indicetion of the agent’s consent to act for the pﬁncipal" @

A further characteristic feature of the common law is that it draws no impcnant d:sunction be:ween
ﬁmctandimhmct_agmcy, inomerwardsthemm:sﬁm agemts alsocmered bythegeneml cuncept

 of agency.
‘1.2 Therlaw efimermedia:y&tﬁp' e

Thers is however a second and in our contest an even more relevant line of legal devclu?ment
which concerns the sliation where ane person, ihe intermediary or mercaniile sgent, acts in the
- maarketing snd distribution of the geods or services of ‘ancther person, the principal, & phencmenon
to be found in the businesd-sphere. The connection Les 1 the fact'that a person whi' acts in the sale
" of goods of another persort {3 sometimes auth@ﬁsed also o act in‘the fiame and/or on behalf of thar
- -person lthough this is not névdsserily the case. Nevertheless, legal developments have emhlisiwd
a certaln conmection and sometimes even ‘an exaggerated interningling of the two problems.

.+ vin.ordér to foster the development of & genuine intemational trade law, in the sense of a law
 whighiis internatiens] not only in its subject magter but also as.regaids its sourcés, it would seem
*  to'benecessaty generally to diaw a rather clear distinction between the two probléms. This is important
' fron iMa&palmofview.mfarascemin international instrumients in both flélds have already

been elsborated (sse 1.3) and thié fact has to'be taken into consideration when subnmﬂnsmw
propossls. Furthermore, this distinction enables us to identify the real issues at stake and to focus
on them, It thus becomes possible to define a manageable catalogue of pmblems which are also
sufﬂ.cienﬂy homogeneous to bse mvemd by imemaﬁonal insmuncnts. " ~

" From amemﬁcalm&wmm distincﬂm isnetquite the sa.me asthat beawecn autharlty and
} mmdame oF; gensrally spesking; berween first the external relationg of the principal or the agent on
them@handmmemhdwtymﬂwoﬁm.andsecondtheimmairelaﬁmbetw&enpﬂwip&lmd
ggent. If such a distinction is drawn the so-called internal refation has to be viewed quite differently.
Y1t does not’ necessanly include the ‘traditlonal agency as the -establishiment “of suthority, but is
1 concentrate® on the different rights and duties of the perties in - the coritext:of ‘distribution and
“vmerieting, ‘i -our cese even more specifically in the sale of goods. In other words, these internal
- pelations dre 5ot 5o much seon 28 8 prerequisite for the establishment of external relstons of an sgency
--charseter, which very often never arl& hut £ 8 cmtract with its own conmm and sirpose (for further
discussion of the problem see 2.1), - S

- 1o ourage the marketing and distribution of goods have become a more.and more important link
i itmm ghaismfme production cycle.® Producers are obliged to find the most effective. digtribution
 channels which.are- best adapied w (e chamciensiics of their gm‘* and: if; P *-ef‘*um 8 af aba‘:
customers, and which at the same dme permit cost savingt¥ - g e

. One important ‘means for the organisation of mérketing and distribution is the contractual
= integration of self-employed entities (mercantile agents, inermeriaries) into the marketing network




3.

ofmepmduce_r.m-ﬁﬁs_mwﬁm._amvaﬁe@y_offmmshuemm:m_ﬂmmmmmﬁs
anmmwageMWMMgaﬁamsmmmrmpmmwmmmm’
name and on his behalf; : E , .
' _mecmisstonagemwhomakesconmctsinlﬂsownnmeonh&ﬂfofmepﬁmipﬂ,
y ‘l:hedeaierwminhis-awnnameandoniﬂsowamumbuysmmlsﬂwmndpal'sgwds

Whereasmammemiﬂagcntandmecommissimagemmmummedbyammmm'-_
dealer secures his eamings out of the difference between hig buying and his selting prices. The most
important criterion for differentiation from a legal point of view is however the varying degree of
independence ofmemmtﬂeagems whichinmasesinmeahove-menﬁmm Legally, these
different degrees of independenice sppear in both directions, in relation 1 the principsl on the one
hand and to.the third party on the other. But from & factual and gocial point of view the degres of |
independence of the intermediary does not necessarily depend on such legal forms. A dealer may be
85 dependent on the principal as a commercial agent, and even in the determinstion of the selling
priee.wiﬁchmstobeapwmgaﬂveofmedealer,lmmayheboundbyﬂwpﬂndpﬂinmeway
or. another.

Besides these main forms & number of other variants have developed. 'I'hemeptofﬁw'mwf '
mediary starts from the assemption that be acts on & permanent basis, This is the typical case.
Neverﬂwlwsitisalsopoﬁblefomnin:emwsﬂmymbeengmd@yinommmgoﬂmam
vwmmmmmﬂxwmakﬁabmruawmwdmmam'
'nﬂscategmymmmm&wbmkarmmmﬁymmeMdmeofﬁnpm'
sctheiawwedommt,asisﬂwndemmmmeﬁaﬁes.bminmeinmofm&m

Another vasiant of intermedisryship may be seen in special types of so-called ﬁ‘amhising w!ﬁch‘
is "2 system for marketing a product or service ... 8 contract between one party (the franchisor) and
& second party (the franchises) by wmchmeiomerpemiwmelawmmarketawmm
or service under his trademark, mdemmeorsymbohagammzpaymemofmenmeefwormyalty,
ar m 14 ng hﬂwgvﬁ\ ﬂw ranchisee that makes :h@ mﬁmeﬂt necessary 1o ﬂw buginess - he 1‘
2 businessman in his own right and not an employee of the ﬁ*anclﬁsor‘""’ o G

"mefmmmmiswacamdegmasmcialldndcfﬁealemshshaswmmnasalegﬂly
ndependent business, the goods or services of the franchisor. On the other hand the nature of the
anchisee cannot for the most part be satisfactorily explained by reducing it to that of a special dealer,
Sometimes ﬂﬁsaspectevenbcmless imponantmframhiseedwm meﬂﬁnginmmm |
withthelimm a . CoLi '

'I“he!egal regu!nﬁm oi’ thsse emu'acmal forms cfmarkesing differs msidemblyﬁmmemntry
1o’ another. It follows from the obsesvations made sbove in relstion to the differences between the
civil law and the common law that the development oflegalnﬂesgovemingdistxibuﬂm and marketing -
problems, to the extent that they are in any way connected with agency, fits more conveniently into
medvﬂhwsymhwdthelegalmgﬂsﬁonefemmmdtypesmmrhgelhmﬁmﬁmsmlaﬁng
wdi@buﬁmmdmmﬂnghas developed mainlyinclvﬂiawwumﬁes(buaaeeﬂwmmmh!’acmai
Act 1889). - e _ F . '-




" In the yem mm- the Second World Wer such legislation scquired & new dimerision; matily in

opean countries, insofar as it was increasingly amended by rules for the protection ™

ofcm&types ofintexmediaﬁes.m rules wete first and foremost directed to the protection of
small firiis or individuils scting as intermediaries, that is to say agents which aré formally independent
but whose position is comparable 1o that of an employed agent or even worse. Such ‘agents mainly
gct of course within the territory of their own countries and therefore the protection is sometimes not
extended to, or is legs mat?or ggents acting at the international level. Those rules are of & mendatory
character and are sometimes supplemented by jurisdictional and intemational private law nules which
provide Tor the application of the enacting State's own law and the conferring of jurisdictlon on its
own courts 0 28 to avoid the sxrcumvenﬂou of the pmtect.ion by way of the stlpulaﬁon of foreign

Zaws and jarlsdictioas

oo -

Evenmpmﬁm accomdby labouriawor ceﬂa!npans ofithasbeenemrxdedto some .
categories of intarmediaries which are 10 8 certain extent formally speaking independent. This latter
gpproach has pot heen taken into consideration in this study, since it is of mifior importance for °
international trpde. But even hmfarasitismlevant,ﬂ'ﬂsaspectdmsmtformeﬁmebcingseem

5] be amenable 0. uniﬁca&on of law on 8 universﬂ p‘iane

In some soaialist mn'ies spacial rules hava been enacted for imermedxaﬂes acﬁng in intemaﬁmal'
trade which are mainly directed to the integration of the intermediary into the marketing and

disnibuﬁon sysaems of foreign | u"ade enterprises.

Many deve!opiw cmnmies have inroduced speclal legislnﬂm on ﬂ:texmedimiss including .
mﬁm for their protection or for ihat of special categorles of such intermediaties. In 8 few other-
EVEIoping mmies snother trend of legal devezopmm has emerged, namely the restriction oreven -
pmmwim of the sctivides ofinzennediaﬁes 13 gimed at pfeveming abuses desigried 10 exert undue ¥

influence on States or State enterprises 1o make certain contracts. It seems that such measures are
only 2 ma.ﬁmry phemmesmn. o

mmbﬁeﬁ“markswﬂlsiwwmme ceme ofgravityinﬂxsregulatimafagencyhassmmd .

ﬁm gency questims connected with the extérnal relation (authority) © qusstions relating to inter-

medtiaryship. Intemsﬁngly enmxgh. this dmelmem is reflected much less inthe common law sphere, -

At least, the two most tepreseniative comttion law ccunﬂies, England and the United Sta‘tes of America. :

have up to now introduced no specist legislation to protect intermediaries.
1. 3 Aciiviﬁes of iﬁt@m&ﬁm m’gaaisaﬁms in ﬂw ﬁeids of agency and intemledimys!‘np

Becm Gfﬁaeimpmm @fegency (mmbmamﬁmm)mmmmwwhn
by no means surprising that the topdc sppeared rather cardy on the ag
of law. As far back as 1935 work sterted in Unidroit®™ and led in 1962 insofar as the subject dealt
with here s concemed, to two drefis, that is o say the draft Convention providing a Uniform Law
on Agﬂwym?ﬁvam Law Relations of &n Internzdonal Character and the draft Convention providing
2 Unifom Law oa the Contract of Commismeninﬁm!nm:mﬂomlsm or Putchase of Goods,
Principaily beceuse the distinction betwesn agency and commission is 0ot knowi 0 the common law

the adoption of those drafi Conventions proved w be impossible. In 1974 therefore a new draft
Convention providing & Uniform Iawonagency of an inteinational character in the sals and purchase
of goods was drawn up. This draft covered both direct and indirect agency as well ag the so-callad -

internal and external relations. In other words it also dealt with cerain aspects of intermediaryship.

enda of the internitional umification

£
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This draft was discussed in 1979 at & diplomstic Conference in Bucherest, but the Conference
could mot agree uptn & Convention-(the form: of 8 Uniform law having besn abandoned). The
difficulties which arose or which had 10:be expacted if the work were to be continued-on the same
bazls related in particulse 1o the:reguiation of the relations betweén principal end egent. Some Western
Eurcpesn; ecuntries which bad emacted mandatory rules for the protection of the agent weze not in
a position io ebandon them in the coniext of agency in the intemational sale of goods. On the other
hand the socialist States were interested in regulating those relations although not by way of mendgtory
mles. The common Iaw countries showed little interest in the regulation of these relations but since
the Conference had from the beginning decided to extend the scope of the Convention to agents who
aﬂymgoﬂmm.mmedwwm&rmmmmmﬁpmeaﬂ the more urgent.

&wofﬁmmsmswhyﬁmsedifﬂculﬂeseouidmtbeavmbmewasthattheﬁacmwere
pmpuingammcﬂmmcﬁvemambjmmmdmﬂnmmdampeofmecmvmﬂm The
Directive has since been adopied,*9 but was at the time the subject of intense debate.¢® -

Lastly it should be meniioned that it did not seem to be desimble 1o unify the law of agency
before the unification of sales law, which is the basis of intemnational trade law, had been completed.

- In the afiermath of the Conferencs it was decided as 2-result of the work of several segeions of
mwmpsmmﬁmbetwempdncipmmdw should not be dealt with in the future
Convention. A cotrespondingly reduced draft was prepered and considered at & dipiomatic Conference
which took place.in Censva from 31 Januery 1o 17 February 1983 and which saw the edopdon of
the Convention o Agency in the Intemationat Saleofmads(CAISG)“"mConvenﬁmumtyet
in force, tmthasbeenemmsivelydiscussedinﬂwlimmm“” .

The Cmfemme ﬁmher adopted & Final: Resolution,0® whcmhy it agreed “that lhe t’uﬁher,
slopmnent of interaational rles relating to the relatdons between principal and agent in agency in-

theimeﬁonalsaleofgmwmﬂdbemimpommomnimﬂmwﬂwdevdopmanofﬁmmmd

trade” and requested Unidroit “to consider the possibility of elaborating rules on a global or a regional

level goveming the rela&cms between pnmﬁpai and agent in the intemational sale of goods »

wdingly, inpnmuance of d@cisim :aken at me 62+ sessim of the- Goveming Council of

Unidroif® M.J, Bonell prepared & firs Paper™ in which he expressed doubs as to “whether, &t least

for the time being is sufficient justification for Unidroit to proceed 10 the preparation of uniform

rules, whether on a global or & regonal level, in this pa.rucula.r respect” (p. 70).

©On the basis of this report the Governing Cmmcﬁ decided at its 63" session in May 1984 “to
sdjourn further discussion on the possibility.of pursuing work on the internal relations between
prinelpaly and agents until a later stege by which tme it would be possible to assess. devels
intiﬁsﬁeldandmpmﬁm}artheoumeofthemrkinﬂwﬁumpemCommuniﬂesmthedraﬁ
directive on commercial agents.,”®) After that Directive had been passed by the Councll of the

Europesn Communities on 18 Dscember 1986 t.he chenﬁng Cmmcil commissioned this study atits

G wsion in’ mmber i987.@

- mmc Directive i3 iz&d@dom ofthe decisiuestamngpoim foran evalaaﬂmofwmrj
ynification of the rides goveming the relstions betwean principal and agent is feasibls. and, if g0, for-
ﬂwdemmhmion ofﬂw contem of such mzes ‘Here, only fmrprincipalm wﬂl be discussed.




g Fits&ﬂwbimcﬁve@mmtpmzdeasomph&mgﬁaﬁonofthesubpmmtﬁmsmﬂwatthe
“eoordination of the laws of the Meiiber States an the most imporiant issues, This means that those
“Smmwmmmmwmummﬁwmmﬁvemmume-mmm 22
EEC Directive), while mainteining their nationsl Iaw including indigenous provisions not i confiict
“with the Directive. Possible uniform nilés goveming the relations between principal and agent could
“relate algo t0 sorie of the matiers which were not coordinased, although it may-turn cutto beimpasaible

‘f?w find soluﬁms a universal Ievei fm‘ all the delicam ‘questions dealt wlth by -the’ Duecnve

Second, the’Dixecﬁve relates only to “oommema! mnts" & term which means 2 seif»mployed

intermadiary who'has continuing suthority to negotiate the sale or the purchase of goods on behalf
of angther person, hereinafter called the ‘principal’, or to negotiate and conclude such transactions
ori behalf and in the name of that principal” (A, 1, pars 2). In other words the Directive does not
‘cover commission sgents, brokérs or deslers; It is confined to the sale and pumhm of gcods but
does not reqiire that the commercisl sgent have authority to act.’ -

Third, the Dnecﬁve to ] ls.rgs extmt and’ pmmmy for the most impomm quesﬁms, com;ams
‘mardatory rules. -

) Lasﬂy, it hes to be stressed that the Dimcﬁve deals exclusively with miaﬁons betwem principal
imd sgent. ,
Afurﬂmdevelopmemshmﬂdbemenﬂmedwhich, althoughithasnotbeenpumuﬂaﬁmtelevel, :
tlearly indicates the importance of the subject. This is thé ICC Guide on Commercisl Agency which,
was first published in 196! and wiich has been updated by the 1983 version.®® This document.is
giso restricted to commerclal agents in quite a similar way to the EEC Directive and indesd even
_\'tmmﬁamwlya&itmvisages only cases where the agent has the task of seliing goods (Preliminary
“remarks). The Gudde gives recommendations to the pariles, taking into considerstion not only possibly
f:eievmtpmviﬂm of the civil or comimercial law of the respective countries, butalwmwiﬂms for'
the iregmnﬁm ef the fomign sommy (mde po!icy). mes. cmls e, T .

Documents of this kind and even model contracts are widely ﬁmwn up hy intemaﬂami md
nat.ioml associetions représenting different interests as also of course by individual firnme.and legal
“mtgrs Itfoilows fmﬂm chnmcterofmesedmmtsthatﬂwydealmiy withme mlaﬁms bﬂween

14 Pﬁvaie émemaﬁmai law of agemy and intermecﬁaryslup

Fimiiy, the tregtriient of agency in prﬁvase international law st be ' sotsed: In that respect

ma !esnlts hwe almdy been achiewﬁ in that & Convention on the subjact has been admms.ﬂ“’

" 'The scope of this Cmvent.im is rather wide, wider indeed man that of the EEG Dimcﬁve or of
CAISG. It relates 10 agents with authority 1o act, who &ct OF pUrport to act on behalf of another persan,
including cases whem the agent has the function 1o receive and communicate proposals or 1o conduct
negoilations on behalf of other pamons Irrespective of whether the agents acts in his own name of
in that of the pﬂncipal or regulerly or occasicnally (Art. 1) There are different solutions for the
mlambetwampﬁmipaiandam(@wpmﬂ)mthemm and the relations with ihe third

party (Chapter IIT) on the other. Solutions for all relevant conflict 6f laws questions arethus offered.

'Ihis Convention is not yet in force, As regards the EEC States the Convention on the Law Applicable



to Coatractual Obligations® could also be-of relevance. Although not yet in force, it has already been
enscted as the national law of some EEC States. The EEC Convention would however cover only

the mlaﬁms between pxincipal and agent.

mewuﬁmunwwnmmoﬁmmﬁmﬂpﬂvmmWseeRigaux(op ci: foomote
4 p.29«-1¢tsa1) R , _

" 1t is widely known and accepted that in. contract law in particular rules ofpﬁvatn intermtional_
law may supplement, but not replace, the unification of substantive law.

2. Conclusions regarding future work
1 'Ihedednﬁlity ufunifom m!as on the law ofintemedwyahlp

mm&velmeatofﬂm imemﬁenal umﬁcaﬁmorcoomimﬂanofﬂwlaw ofagem:y ini
MwmmmmmwmmmmWﬂemmmavmg
important subject. Neverthelass the fact cannot be overlooked that the. emphesis differs. The earlier
efforts of Unidroit, although taking into consideration certain aspects of the relations between principal
mﬁagem.mmﬁh&le&fomsedmtheex&malrﬂaﬂauwbichmfehwbeﬂnmoﬁimpom_
In that regard Basedow hss however rightly pointed out thet while in legal science the rogulation of

the externsl relations is seen as the basic question of the law of agency, non-juridical practice is more
interested in the internal relationa. Since intermediaries such as brokers or commercial agents usually.

hmemmmoﬂqwmdudecmmﬂwummﬂmhﬁmmﬂymmmmsm

Schminhoffﬁkewise mmamat “Innoutherbmmh ofthzlaw ofimemaﬂmaltradeisthe_
cleavege boiween legal theory and commiercial reality greater than in the law of agency”, He contirues
.by mmﬁmingvaﬁousmoﬁmemediarystﬂp -and bere his explanation focuses. on the internal
slationship - whoss legal characteristics “have been elabomsted by commencial pmcﬁ.ee snd are oﬁaen
at vmim with. me concepts of agency developed by legal t’heory" & ' ._ co

The basic feature of this cleavage between legal theory md the pmﬁoe of intemadonﬂ i:rsde a8
observed by Basedow and Schmitthoff is that:the fact 1s sometimes overlooked that agency (in its
extemmal - suthority aspect) and intermediaryship are entirely different legd msu:utims ‘Theoreticel-.
ly they have nothing in common, at least no more than do industrial law or. family law reladons.on -
the one hand and agency (authorliy) on the other. They may. colncide in & pariiwlar legal relation..
and it may even be: the case that legal rules connecs certain forms of intermediaryship with a particular
guthority, but there s no necessary comnection on either side. Intermedtiaryship may exist without
authority and authority without intermediaryship. Confusing these different legsl institutions as far
as. substantive law is concemed will only meke it more. difficuls to solve the problems, as. past _

experieme has shcwn. '

courss these instituﬁons do have a commm core which may expigin why up to now the same
or =t lsest closely related terms have been used to characterize them. Omly recently have few
expressims been coined to denominate the relations between a principal and a self-employed person
snirusted by:ihe principal with the organisation of sale (or purchase), While formerly in English such
expreasions as.agency, mercantile ageacymdccmmmia!agencywemmainlyusad(butafsofacm)
nowadays the term intermediary also appears in the same way in German; “Absstzmittler” gains ground




ins¢ “Hsndelsvertreser” and in particular “Vertreter”, while in French 'inmxmédiaire" is employed
in :eiaﬁm W “représentant commercial” ‘o “repxésemam" - 8

‘The independent character of the law of intermediaryship has been reﬂected by legal developmems
{5 meny couritries s well a5 intérnationally and also-in the efforts of business circles at different levels
(see 1.2 sbove). Also in common law countries intermediaries exist with their speciai légal problems
which. are not entirely and, 50 It seems, not to the satisfaction of those intermediaries, dealt with by
the 1aw. This became appmm when they expressed thieir suppon for the EEC Direcﬁve 5.

The incressing imponance of the Iegai pmblems of mtermedia:yship is fu:mennoxe evidenced
by the voluminous and ever-growing literature which is mainly pracdce-micntated and not 5o much.

devoted to doctrinal considerations.®

There is moreover & considerable amount of case law. It can be estimated that the case law’
moerning intermediaryship by far surpasses in volume that conceming the so-called external relations.
A review of irternational arbitration practice likewise shows that the problems of interrdediaryehip
seein to play the main role. The Yearbook Commercial Arbitration as checked by refererice to the:
Yearbook Key 1987 and in particular its “Index of Arbitral Awards Volumes I-XII"®™” containg seven -
cases relsting to lntermediary matiers (3, 127; Vill, 89; IX, 109; X, 33; XII, 97; 124; 154, mostly -
desling with coramission, termination end dumisge). Only three cases (I, 136; IX; 143; X11, 160) relate
to questions- of authorlty which sometimes moreover play only & marginal role. This coincides with -
the personal experience of the suthor as an arbitrator, mmaﬂywimﬁwmofmmﬁmmm
90 the Chember omeeign Trade of ﬂw Qerraan Dmocraﬁc Repaxbﬁc. SR o

Intermediary contracis are aa premt amang the msst immﬂant am most frequmt conn'acts in
imemaﬁoml wade 3 _ : i

The pmcﬁcai impomncc ::f probiems coneeming mmrmediaryship isa mawn. but not: alone g .
sufﬁciem feason, for unification’of the rules goveming it. One further important reason is that the =
need for unification is felt. This is particularly so when the existing national rules differ consigerably, -

asisvewmuchﬁmcaseinthismmcﬁm

By way of snmmary it may be saig that intexmed!&ryship has beoeme i legal instimﬁm inits -
own right which plays an important role in the practice of international trade, that it is quite frequently .
& source of litigation, that it i3 increasingly addressed by intemational documents at both State and.
non-State level and that in many countyies it is govemed by widely differing legislation, while ather‘
ccunu'ies have unﬁl now enacted no such leglslaﬂm, although some of them feel a neecl for it -

Fm- thise reasons i.t can hardly be doubted thet. unification of the law of imaexmedim'yship is
degirable, The question of whether it is feasible Is however more difficult to answer, Nevertheless,
a first glance seems to offer a positive conclusion. Documents drawn up in internationsl practice and .
in pasticular the EEC Directive, but also, though to 2 lesser degree, guides and model contracts and
national }egslaﬁoa in many cauntﬂes have pmved that it is possible o draw up mles which are

ts iﬁ e:ﬁqryntﬁ? ml (e _

LMy, it has been demmmd and again the EEC Directive provides the best evidence that
such special rules for clearly defined types of such relations are aiso possible within the framework -
of the common law &nd moreover that the common law and the civil law may be reconciled in this -
regard,



.- Whether unifosm rules on intermedieryship are feasitie slso depends on:the level of abstraction
mmﬁa@%ﬂmymmmm their intended scope. At present it does not seem possible,
. hor i there.an.prgent need, to work out & general set of rules for all kinds of intermediaryship. These
- mlaﬁemmexmﬂyvmumitaﬂmmmmsaryintwoways,mofmmmwthe

iniermediacyship mlaﬁmﬂﬂpmdtheﬂhermitssubsm ﬂwquesﬂon offom may

2 ontract of commercial agency as- the mein target - for the mxiﬂcaﬂon cf the law of

- .Ag hes already been indicated (see 1.2), the forms of insmediaryship are manifold. To try to
,-emmmthmanmaMemofnﬂesw@ﬂdmmewhamxeadmmmﬂtymmm
lqmm&mmmmmmypmal wmmityofmgﬂadngﬂwmustmm
forms of intermediaryship will be discuseed,

--Ag far as the desler is concemed he is evidently an intermediary, at least in the economic sense
nf&nterm but it is just a8 cleer that be is not an agent. His legal qualification is therefore different,
.m&mummmameﬁm&hipMagmyﬂn&ammmeﬂﬂngqxﬂmcﬂﬂmmﬁm
an imtermediary. The same 15 true - mmammemlmdafmﬂwmsi& when
mmemwmwmmwermmmmmmmm“ SR

: Whﬂelega!Wﬁminmemnuiesmmoutfmmemmicpodﬁmofﬂmmm
matsh:m as a-kind of intermediary, -taking sccount of his particular status by the formulation of
special rules (para 106 et seq. of the GDRACCA), other legal systems exclude his being. dealt with
in this way with the consequence that his legel position is essentiaily that of the buyer as in the common
law world. But also in civil law countries with & developed market economy a tendency 1o siress the
wﬁfﬂwde&aasmmrmeﬁawhasmmmnﬂymwsewm it pursues the gim of

engthening the: protection of the dealer as well as of approximating this protection to-that of the
'mmemial agem.,““ m devclnpmem hag however not yet besn: emlidamd. e :

The comiderabie &fferences in legel opmwn in mlabm to dealers will surely be an impedimem
to including: generel or frame contracts between: producers and dealers in & possible regulstion of
intermediaryship. Nomdﬂmandingﬂﬁs.ﬁcmotbedexﬁedmatmafmme that is to say the
imermediary contract between producers (or wholesaiers) and deslers, ss distinct from the individual
sales comtracts, has its peculiar characteristics. It is sufficlent to mention the determination of the
remuneration of the dealer, the position of the dealer as regards the provision of information to his
pnncipﬂcmmemingtﬁsciiemx angd the contents of the contracts concluded with them, as well as the

_ nsidering the individual sales contracts between principel and dealer already in the frame
contract. Di fForesio of opinion exist not only in respect of these problems, but aiso in the theoretical
approach (miaﬁon between frame contract and individual contract, obligation to make contracts).
Although intermediery: contracts with dealers play an important part in international trade and the
differences in legal yreatment would justify an ateempt at-unification, it nevertheless seems premature
t0 emherk on guch s.project. Bt would. appear 0 he mors. complicated than the sublect which will
igter be-recommended and it might therefore be preferable first to accamplish the mmingly easier
taskmdthanwmlﬂm resulmtotackleaﬂemardsmemmompﬁcatedom

: mmmeiaﬁmmbyimvmmmam—ﬁdwm wmmxﬁmMr
is determined by the agency aspect. The intermediaryship clement concems only the relations between



principal and commission agent. Since however it is a feature of ‘commissicn agency that the agent
8cts on behalf of the principal in relstion to thisd parties it is difficult to disassoclate the interme-
diaryszﬁpMﬁmfmﬁwammymﬁmLMexmﬂmcymhwmdbymm ‘
Mm.mvw,uwedmbeimpmﬁbxewdeawlywimmmemahmmandat!eas:such'
essential aspects of the internal relation a4 the esteblishment, scope and termination of the agent’s’
guthority had to be included. In this connection ceriain rudimentary festures of the intermediaryship-
relation were touched on, although the more imporiant aspects were left open. Should a recommen-
dation"be made t© supplement CAISG in that respect? Itseemsma:ﬂﬂsisnotatpresentme case*
and further developments relating 10 CAISG should be awaited. st

Tf regard is hiid to the atténtion paid in the lirerature to the individual forms of intermediaryship
mwwmlewhichﬁwyphymmnmmmﬁmprwﬁwﬂbemeobﬁmxhatcommission.
agency occurs less ﬁtqumﬂythanﬂwomerfoms. This finding is confirmed also by the personal’ -
experience of the authior dnd that of many collesgues he has consulted. To this extent there seems.:
10 be less practical need for rules goveming commission agency than othier forms of intermediaryship.

Funhermm ‘the regulation of comdssion agency in-Articlé 13 of CAISG is a delicate com-
pmmisebetwemﬂwcivﬂlawandmemmmhw The differences in this field will once: agein
emerge, even if only the repercuesions on the bilateral intermediaryship aspect ere to be settled. This
mimsfmexamp!etosuchmpncamdquem,mmdaiwﬁmaﬁswmﬂcalpoﬁnofﬂew a8
ﬂml@gﬁlmagmm‘?edbym COTE agembutméyetm.sfemdbyhimtatheﬁml
creditor when the commission agent becomes baakmpt.ﬁwm are in addition & number of pecuiiarites
amcmngwmemmﬁmagmcymmnmatmwwymnmﬂyﬁwhmmﬁwﬂﬂpw
of the ‘contract which arise from the siation it occupies between ‘contracts of comimercial agency-
mwmmp.%ﬂﬂsextmtmmmaybema&wmeargumm againsturﬂﬁcaﬂmatmem
pmmt tire r&sed in cmmctim wh dsalership cmtmcts

As regaxds franchismg it has to be said that it is a very eomp},ex anavaried phenomencn. In most .
cases franchising coftracis seem 10 be centred eround the granting of a know-how Heerice concering
a special distribution methiod accompanded by further obligations of the parties, but the distribution
of certaln products or services in itself is not the centre of gravity of these contracts. These typical

ranichising contracts would fall within the framework of the Unidroit initistive on the franchising
cmwam (sss sbove). Nevertheless cases ‘may occur where franchising primaslly serves for the

arketing of certain goods ©2 and 1o this sxtent such contracts may either be similar 1o contracts .
of mmercial agency @r m d,ealership contracts and be treated according to the mspecdve mles

Since & bm usualiy doss not act on'a pexmmem bagis, bnt mﬂy cmasicmany; unifarm ru.les _
o commercial’ ‘agency drawn up for permanent relations could in principle apply to him only in an -
ab’fumwamd and simpﬁ.ﬁcd vezﬁm. Ez m therem suggested zhat ths bmker should not be dealt wi&: .

Lastly wecomewehematact efeommercid RgenCy. ﬁwwisiﬁgeneraln@qussﬁmaswme«
prectical importance of this form of intermediaryship. ‘Such relations very often occurin internstionsl
trads and are most froquently addiessed by existing nules of different kinds, The differences between
these legal ritles are so great that they constitiite'a genuine impediment to international trade, They .
relatz to almost all aspecis of thie contract, & its form, to the rights and dutles of the parties, to.
termination and especially to the legal character of the rules themselves, that is to say, whether they
are mmdamry'omm’. The mmdatery memad‘{s nsed intl'me cwrm*ies which lay down speciamoﬂns
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directed: 10 the protection. pf the commercial: agent. This i3 true in particular of most-of the BEC
mnniesann@wofmmm\m However, this method has 80 far heen litle uged for that

Lmintheelasﬁcmmhwmmmdmmlegﬂsym The situation varies in
. thedsveloping countries: mmesmmmbegmwmmweslawmdmm&rGMy
_ mo:edifﬁcnktoovem :

Uzﬁfom rules meommﬁrciai agency are imponamformde between the wcialistcmmﬂiesand
i develo@nsmddevelopadmmketmycoumies(as for some: peculiarities conceming EEC
.. - members see below) a8 well &8 between:and within these groups, which suggests that such uniform
_. fules might even gain imporiance in trade among the socialist countries themselves. Intermediaries
.. already play a significent role in trade between Yugoslavis end the other socislist countries. Their
use by parties from non-soclalist countries has been encouraged in:some:socialist countries and
discouraged in others. The developments in certain socialist countries where many firms, apart from
- foreign trade enterprises, are progressively being entitled to conduct foreign trade operations will
inevitably lead to the necessity for foreign exporiers 1 make use:of intermediaries in order to coatact

. potential customers. To ths extet, the socialist commanity, and in partcular the CMEA, could use

.+, & possible universal Convention not only for its external, but also fof its-own intemal requirements.
In addition, the absence of rules in one or another socialist couniry could be remedied by such an
imematinnal msmnnem.

: Asf&rasﬁwimamﬂmlaﬁmwiﬂﬁnﬂwﬁﬁﬂmmamd,dmm maybecastmtbexmd
for unification following the adoption of the EEC Directive, a8 Basedow already did when the Directive
was under preparation (op. cir,, p. 211). Nevertheless the existence of the Directive docs not necessarily
render mesningless unification of the law of commercial sgency, even for the EEC States, The

.. Directive only requires coondinatdon of the laws of the Member States insofar as it establishes

.. There are: therefore still some srees left for unification, albelt not the most important ones. Urdmzm

.- Tules could;then have a subsidisry effect on the commercisl agency contracts betweén partiee. from
;. HEC countries, This will be the situation of CISG as & subsidiary source of sules to the GCD/CMEA
. whichmﬁmmsﬂxmﬁﬂeds&whwefﬂwmmmrm insofar ag CISQ will be ratifisd

_‘bytthm Since the Direciive aims only at coondination of national laws #hd 12 not-an inter:
 national sgreement stricto sens the legal techniques of Art. 90 CISG would have 15-be adapted to

secure such. a subsidiary effect. A further possibility would be that eny future uniformy rules: would

_.notbeusedmaﬂwiﬁmmiiﬁc.forwhichpmposearesewaﬂon along the kines of Ast. 94 CISG

- ¢ould be envisaged since the EEC States have. at least closely related laws on-commercial agency

_ matters. The EEC. Mem!ner States would of course have to decide for msmsa!ves me path which they
wmﬂd chooss. 1o follow. - RO - .

Gnﬂwemhmduxﬂfam m!es mﬂdbsmpom&fmﬁﬁmmﬁesasfarascmmﬁalagemy

k mmbemmmm:xmEECpmﬁeﬂmcmMInﬂﬁsmspectitisxmpomwmmw
farmEECsoumxieswﬂlapplymsuclaemmalmactsttnmandawrynnasofmuwsm
. commercial agency as modified by the Directive. Since:the legislation by -which the BBC. States will
comply with the Directive is still under preparation ¢ i3 too early 1o venture definitive sssessments.
- In the Federal Republic of Gemmany-it. was formerly possible o agree in intemationsl contracts of
- commercisl egency to the application of a foreign law, even if the agent-had his place of business
im thet country™ and thus 1o circumvent the mandatory provisions of the national law, imespective
of whether the agent acted there or not. It is open to doubt. whether this pracice: will be upheld efier

the introduction of the new law on private intemational law® with its provision in Art. 34 concerning

certain mandatory rules.® On the other hand, it is possible in the Federal Republic of Germany for
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. the parties t modify mandatory rules ifthe commercial agent has no place of tusiness in that State,
+ Foreign commercial agents are not' protected by the mandatory rules (FRG/CC para 92¢, subp. 1),
= It is intended 0 maintain this provision when the Directive is transformed into nations! law.®The
- intesitions of the‘suthors of the Directive as indicated in the preambie'do ot seem to make it necessary
1o extend the spplication of the mandatory provisions 1o commercial agents who have tieir placé of
businegs in the EEC to the extent that thelr field of activity is outside the EEC and thds is all the
mors the case for'those agents who neither act nor have their place of business in the Communities.
“Similady, 8 commercial sgent, whether or not he has his place of buziness within the EEC, but who
" acts in that terrtory for'a non-EEC principal doss niot necessarily need extended protection by way
- of mandstory rules or even' by ‘& prohibition or Hmitation of the choice of law. Often, such an agent
will be a rather sirong firo, maybe even stmngerthan its pﬁncipals who might perhaps come ftom
:a lass deveioped mu'y '

) In any case the EEC cannot prevem tha mﬁoml iaw of‘ third countries having juﬁsdicﬁon (for
instance because the commercial agent is scting thers or has his place of business there) being applied
o comracts of commercial sgency.: We may therefore draw the conclusions that uniform rules on

- commercizl 2gency could possibly be of some significance for trade within the EEC while they would
be of considerable importance for trade between EEC countries and: caumrles auxside the EEC

By way of summary, it msy be stated that the interest in universally accepted unifoxm miea on
mmnﬁmmeﬁﬂngmymigmbesmmghmj‘xsﬂfymhnﬂa&vemﬂﬁs dimcﬁon.

& 2.3 Lﬁmit&ﬁm on inﬁemedmrysiﬁp in me s&le of geods

Cmmemial agency may relate © the distribnmm of different goods and services and to the
" performance of other obligations. The influence of the type of performance on the rights and dutles
* grising undér a contract of commercial agency varles and ig in some cases quite weak, However, in
- onder to gvold difficulties as far ag possible, any future uniform rules should be limited to commercial
- ggenis acting in the intemational sale or purchase of goods and focus in particular on the sale of goods.
~f even CAISG which deals with more general catsgories limits itself to agency in the intemational
‘gale of goods, this séems all the more advisable for a more specific set of rules which obviously depends
10 & greeter extent on the contracts 1o be negotiated. Fusthermore, a modern trend has developed to
relate ‘different subjects to their reievance to sales contracts and to' deal with them from that angle.
‘This i, apart from agency, true also of the conflict of laws.®” Even UCIF governs factoring contracts
 connected With the sale of goods (Ary 1, para 2, lit. ). The EEC Directive likewiss limits itself to
oommemial agenis sctive in the sale or purchase of goods (An. 1, para 2) and the ICC Guide is indeed
addressed only to agreements “entrusting the agent with the task of selling goods” (preamble). This
- grouping: of different intémational instraments arcund the problem of the sale (including purchase)
of goods fevilitates the establshment of consisiency betwéen them and the developmenit of 2 coherent
0l more m;mhensive body of rales covéiing facts of life which are intér-connected, “This method
seems preferable to another theoretically possible ane, hamely concentrating on an extended regulation
of certain particular instititions such as commercial agency, since that would increase the difficulty
of drawing up such rules and give rise to the danger of producing rether isolated uniform rules set
in #n environment of nationsl ruies covering the greater part of the economic relation in questicsn,
The centering of different uniforma rules around sales law may offar a m@del and & szamng pﬁm for
exméed eﬁ‘oﬁs at tmiﬁcaﬂm in the future, © -
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. Chviously this approach also has certain shortcomings. In particular, anexmdmofnﬂesre!aﬁns
.. to legal institutions such ag the-contract of commercial agencyinﬂwsaleofgoodsmmm;:f
. Life might tum out to be difficult. Special rules might be required which would lead to an exaggerated
: ﬁvetslﬁcaﬁmFm&sﬁmebﬁnshoweveritlsmdfﬁmﬂtwmkmwmrym;tm

It goes without saying that in intcrnaﬁonal trade the main funcﬁcm of commercial agmcy is the
. ofmmfmﬁesﬂeofgm&wﬁatnﬂesmthsmbmwoﬂdmmmm

ths mostimpormt. cases. In other words this Himitation also derives its justification from a pragmatic
appro&ch

Neveﬁ&kwhwdwmbew&aﬁetbemm“sﬂemmofm s!xnﬂdinm
“‘-.mmmmammmmmmmmymoﬂywmof
commercisl agency where it is the main task of the agent to act in connection with the sale (o purchass)
. of goods, but also where e has in this connection also to negotiste or conclude agreements relating
10 cextain ‘other.secondery contracts (see Art. 3 of the draft in Part I and-the commaent thereon). The
. proposed determination of the scope of the rules under discussion would ndt prevent States extending
_'thmarpanofthmtoinmediarysiﬁpmmlsﬁmmcozmctsotherﬁzmaalemtootherfoms
(sse 2.2) insofsr as these sules become part of their national law on intérmediaryship. To be sure,
mmpmtycmbeubwmdunﬂateﬁny.hutttmumfonnnﬂeswouidcmnemtoplayasfarasﬂm
law of that State would be applicable. Nevertheless, if several States take &he same decision they could

_bmaden the mof:he rules ameng themselves.

24 The feasilﬁ]ity of d:awing up uniform rules and sdm related pmb!cms

Astothefeasibilityofdrwdngnpunifomnﬂesmmnmofmmemialmencyﬁnuddc

differences between the existing systems have in particular to be taken into consideration. “Whether
impassib}smmdlemmmmﬂtzedmmamamamm.butmwbemngm

fen anaiysisofsnch rules. At least, expetience has shown that it is:not impossibie to reconcile theee
i sofarﬂﬂshasbeendmmﬂyinaﬁnﬁwdmmbemmdwmmwy

-rath,et hmn oeuntzies (’EC Dimﬁve)

Only some general argummts will be adduceﬁ here.’ The pmposed scope of the rules would
mtemp!nﬁeonlyaMrmﬁm To that extent the task would be even casier than that facing
maummcmewMammmmwmmmmwmmwmm
relstionship, In that context also considersble differcnces between the various sysiems were
successfully reconciled. It should furthermore be mentioned that the recent success of UCIFIL and
of UCTF have domonstratad that it is in general possible for such problems o be setiled. Admittedly,
both of thess Conventions desl with mbjmmhmlsﬁonmwlﬁchmﬂxmauimdehaswmmqmd
byammalhwbaﬁsuchsitnaﬁmmﬁwaﬁerh@mmmmty The long experience in the
unification of the law of sgency in generl, and commercial agency in pa:ﬁcular. also mi!itams in
favoss of an attempt a¢ unification in this fleld, ) e

As progress is made in the unification of international trade law, thz possibility increases of
gethering inspiration front existing bodics of ﬁu&E In many cases it is possible to taks over solutions
which Jigve already been sdopted by the internstional community on other eccasions snd to include
them in.new rules with orwmwut modiﬁcaﬁons This mi@ also promote mﬂﬂcaﬁam in mgm'd t0
oursnbject. SERREE |
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* k- follows that the most imporiant sources for.the drawing up of uniform rules for commercial
agmmywmﬂdbeMeﬁsﬂnngmf@rﬂmaﬁﬁmﬂmofﬁmaﬁmmmwmamvm
level'in genersl, specific instruments conceming sgency and especially commercial agency, including.
those driwn up on a reglonal level only, ind drafts and other materials conceming the ynification.
ofthe law ofagemy atuniveisal level worked out in the framework of the related efforts of Unidmit

CTA seeméfimpom sousce wouid be inws’uaﬁoml tmde pmcﬁoe as mﬁecteu in model contracts-
and guides, in"particuler the ICC Guide, arbitration awards etc., as far a5 they ane available

Naﬁmal law can be taken into considersiion only on a selective basis, The anitude of the EEC
countries iz mainly refiected in the Directive. Due regard should be had to the Directive in order 10
pavethsmyfomw EEC States, 88 & very important group of Staws in intemational trade, 10-8CCEpL
-such uniform rules. Some of the soclalist couniries have slready carefully warked out rules conceming.
- imesmediaryship whose principal commeon festures could be considered. They are of special interest
ingofar as they-are explicitly (Czechoslovakia, German Democratic Reputlic, Hungary) or impliedy.

(Poland) drafted for intemational contracts of commercial agency. Since English law will in importans
“respects be determined by the EEC Directive the common law attitude should, apart from the existing.
English law, be considered in relstion 1o the law of the United States. Attenticn should alsa be- paid
- w the oﬁ@nal gnd chnrmﬁstic features of the faw. of the deveioping countries. - o

Sufﬁcienﬂy favoumble cnndltions obtain themfore for the worhng out of umfezm rules on¢
contracts of commercial agency. Of course, the existmg differences, in particular those relating 1o
protective provisions, will make it difficult to reach a solution on every important question and to
that emnt reservations could be aliowed (sw Part 11, Art. 5 and comment thereon).

Ifwe lwk atme nadoml mdintematimmi rules dea!ingwimcommemial agemyitis ] suiﬁng
factﬂmﬂmyammc!xﬁmpmbmmswomffmmmys,mﬁmm&hmdastheregxﬂatimofa._
-specific contract'type and cn the othér-as the regulstion of the status of a person, the (commercial)
agent. The first' spprosch ie typical of the socialist countries, some of which have enacted rules on
the subject (CSSR/CIC pars 607 et seq.; GDR/ACCA pare 106 et seq.; Hungarian Decree 8/1978)
while others have not, but use more general rules (RSESR/CC Ast. 396 ef veq.). The same pattem
‘exists in the Swiss CO.(Art. 4182) and 2lso in the Québec dreft CC (V. 707 ez seq.) where it follows
from the combinstion of mandate and -suthority. The other approach is charecteristic of the BEC
Directive and is slready found in the FRG/CC where the commercial agent (Handelsvertzeter) agpeaxs
in the first book in the context of questions-of status (Handelsstand). Certainly in both cases it soon.
becomes clesr that we are in the presence-of a contract type, although the form of the rules actﬁeves,_'
that result in & roundabout manner. X is possible that the historicel roots of commerclal agency have
played & past in thet respect, or that the aim-of protecting the commercial agent favoured this form,
A third form is that of the common law which envisages the triangular relation of agency in m&ig
and does not focus specifically on the internal relationship. It does not. therefore offer a sclution to
our special problem. Since the relationship between principal and commercial agent is clearly 2 bilateral

oonu,mmai one 1t shtmld be aadressed as such.

'"1.« ﬁrm‘ gﬂ.ﬁimina.'}' qzzﬂsaim mh.ﬁh zzaﬂ, te be d.g_-‘.eﬂ is ﬂz_! of the ferm which t!'se ‘im.ifem
mlea slmzé m The whole of the preceding discussion has beer: based on the sssumption that
prepared and not justa guideor & model contract, Such instruments would not conform.

1o the tradidon of Uzﬁdmit; what is more, 8 guide elready exists and the relevance of mandagory rules
in this field Hmits the possibilities of 8 model contract and requires rales, sithough not only rules
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a8 such, Rules cmhthefomafmomendaﬁm suchastlmeeﬂvisagedin cmnecdonwiﬂ'sPICC
would ﬁkewisebemfﬁ”ient.sinoethey would be unsblé to tackle the mandatory issues. Furthermore,
it is desirable to conserve the same legal character as that accorded to the other uniform instruments
adopied in the context of sales law. It has always been the understanding and the aim when pursuing
work on different topics in Unidroit to create binding (derogable or possibly partly mandatory) nules.
If this contention is accepted it nesds no further datalled argument to affiem thiat the intended instrument
. should be a convention. The form of the convention has become the dominant one amongst the binding
instruments for the unification of international trade law at universal level. The foim of a uniform
law was mwmﬂyuseddumm epoch of the League of Nations to- that end, in particular when
the rules were to apply not only to intemational but &lso to domestic relations, The uniform law was
aniexed to & convention by which States vndlertogk an obligam t5-introduce that law more or less
Hiterally into their national law. This tredition still survives i model laws which are drawn up for
different subjects, but are only recommended to States which assume no obligation to incorporate them
into their netionel 1aw.®® The form of the convention also has the advantage that it emphasizes the
internatibrial character of the rulés agresd upon and reduces the degree of integration into hational
law which s i its tum cne of the mein reasons for purely natioml imerpremﬂon of convenﬁms

We come therefore to the conclusion that work snould be undertaken within Unidroit with 8 view
to concluding & Convention on Coniracts of Commerclal Agency in the Intemnational Sale of Goods.

As 1 basis for a better sssessment of the feasibility of achieving this aim, the possible content
of such 8 Convention has been tentatively set out hereafter together with & brief commentary.

Thrge
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NARY DRAFT OF A UNIDROIT CONVENTION GN N

BTN

. PART Il . PRELIM]
.. CONTRACTS OF COMMERCIAL AGENCY IN THE
. INTERNATIONAL SALE OF GOODS -

'IHE S’E‘A’IES PARTIES TO THIS CGNVENTIGN, T | 7
DESIRING tc establish commm pmvimans concenﬂng cnmmercia! agency in l:be mzemaﬁanal
s&le ofgoods securmg & fair baim of intemss,s beuween the parties | to the transacﬁon. o

, CGNSEERING thaz t!ze deveiopmem of imemaﬁmal trade on the basis of equality and mutual
‘beneﬁt is an importam element in promoﬁng faend!y mlaﬂons amongst States B

BBH\‘G‘ OF T’HE OPINION that. mg adopﬁtm of uniform mles wlﬁch gove.m mtmcts of inter
naﬁmalmmmalagmcyinﬂmimgmﬁmsﬂeofsmmmemmmumﬂndﬁ‘mtm&
economic and legal systems would contribute 1o the removal of legal bariers i.n intemaﬂoml trade

and pronote the dsvelamem of international trade,
. HAVE AGREED ss follows:

1. The purpose of the presmbie is to determine the most important aims of the Convention which
might be of relevance if the underlying principles have to be clarified or if the need were o arise
for interpretation in sccordance with the international character of the Convention {¢f. Att. 7).

2. The first pars is taken from CAISC end amended by ideas reflected in UCIFHL. which seem
to have special importance in the present context as well (fair batance).

3. The second pars corresponds 0 the second one of CISG. The hint at the New Iniernationst
Economic Order included in the matching pare of CAISG has been omitted, nor is it taken up
elsewhere, Nowadays other concepts have emerged such as that of international economic securlty.
Despite their great importance in general, it does not seem to be particularly helpful to refer 1o them
in texis for the unification of intemational trade law. '

4, Parn 3 repeats litersily the corresponding paras of CISG and of CAISG.

CHAPFTER § - SPHERE, OF APFLICATION AND GENERAL PROVISIONS

Artcle 1
Sphere of applcaton

{1) This Convention applies to contracts of commercial agency in the international sale of goods
between partes whose places of business are in different States:
(8) when the States are Cmaemg States; or
(b) when the Tules of privaie international law lesd to the application of the law of a Contracting
State.
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7 ofﬂwwﬁeeismm&e takminto cmﬁdemﬁmindemmﬁﬁngﬁ:e

3 A cmt:act of cmnmexciai sgency for ths purpases of this Convenﬁon js 8 oontmtjmereby
._gfsoodam behalf of ancther person, the principel, or to negotiate and conclude such transactions
‘on behalf and in the name of that principsl, and the principal undertakes m mnmzerate r.hg wviees
of the commercial agent by paylng him a commission or otherwise,

. (4)&commemielagentshaﬂheunderstoodferﬂwpurposesofﬂ:isConvmﬂonasnotMudins
inpan:icnlar mwhamver cmmcmal basis it may be; : o

(@8 person who s an empioyec of the person for whom he acts;

(b)apersonwho inhiscapamtyasanorgan. ofﬂcer.orpmofawrpomﬂm. associ.aﬁon,
pertiiésship or other entity, whether or nor possessing legal personality, scts by vim:e of an
auihnrity conférred by law orhyttw mnsﬁmﬂve documems of that cnﬁty._ ' ‘

(c) 8 receiver, 2 receiver and managet, a hquidator or. a trustee in bmkruptcy or othm'wise

Cozpments

1 Mpmvisioahasbeenmaccorﬁnswmt.l pamlofCISGsincethatmodelismﬂmd
to bilatersl reletions other than sales contracts, It has also been taken up in Ast. 1, para 1 of CAISG
mmmmmmwwmmvmmmofmmﬁmwmmm@m

beemmluded,mefomerpambmausemmmmofcmmermaagemyisalongmmmw
and because the place of business of the other party should be known, and the laiter becsuse the
comsmercial charecter of the commercial agent 18 defined subsequentdy, Nevenheless the irrelevance
of natonality has been mentioned in para 2,

2. As far as the definidon of the commerclal agent is concerned, para 3 corresponds in pringiple
to the definition 1o be found in Art. 1, para 2 of the EEC Directive. In sccordance however with the
contrectual approach of this proposal it becante nzcegsary o define the contract of commencial agency
83 & whole, This has required the inclusion of the main ob;iganonofthepﬁmipalasweu

In using this spproach it seems to be preferable 1o stress the self-empiayed character of the agem
separately (see para 4, it g). : R B

3. The term “sale or purchase of goods™ is not defined by the Convention. In general the meaning,
which follows from Aris. 30 and 53 CISG taken together, may be used as a basis for understanding.
This does not necessarily mean however that a sale of goods within the meaning of CISC is identical
io that under COCCAISG; quite the contrary, While it is clear that sales made in a certaln way (as
mentioned in Ast. Z, Hts. b, ¢, & CISG - sales by aucﬁm&c)éomaﬁemmmofmepmﬁed
Convention: sime ‘agency. relating those very. forms is excluded therefrom, Athere is 0o reason why
commercial agency conceming sales of goods for parsonal use, of ships sic, (A, 2, lis. 5, 8 CISG}.
should not fell within the scope of the Convention. Commercial agency conceming sales contracts
wﬁcﬂﬂ&underlmmmmmammmmsmemf(gmwmmmm“pm
provided the other party has not delivered a substantial part of the materials and contracts relating
10 services without them being the preponderam part) should clearly be covered by COCCAISG




RTH

é ﬁzegoodsinquesﬁenhavewhedetemmdbymep&ﬁes myshmldspecifythmm
a manner general enough to cover developments relating 10 the goods. The possibility of unilateral
changesinthegoodsshmﬂdbclzﬁtoﬁmagmmemofthepaxﬂes Smnemodelconnactsmempt
wwwﬁsmblem L o | o

5 'me ;msible auﬂmi:lty ‘of the commercial agent to cmclude contmcts wouldbe coveredeimr
by CAISG or by the spplicable national law _

.1 6. The list of persons who are not regarded as commercialagents(para4)doesnotdeﬁsmine
excepﬁms to the scope of application of the Convention, The persons listed would not norma!ly fall
within the proposal in any case. The list serves ﬂ’wrefore mainly for purposes of clarificatlon.”

7.. The distinction between employees and self-employed persons. (pm 4, lit a) is not always
easy to draw.and operates. diff;mxﬂy in the various legistations. It will therefore be necessary in the
course of the future work.to ascertain whether a definition should be attemmd 8§ some legal systems
have sought to do. The issue is important because of the existence of special Iegislaﬁon on employed
commercial agents in a bumber of countdes.

§. Para 4, 5it. b derives from CAISG, Art. 4, lit a, andcomspmdsinpﬂncipletoAmi pera
3, dash 1 and 2 of the EEC Directive. The wording ofthelastpaﬁ obviously stems from a convemim

magencyingenmlmdmiglﬁbeimpmvsdatalmrmge.

_ -9, Para 4, 1it, chmmnympmdhyﬂwlmmmwm l.para&ofmeEECDimctive,
_withtheaﬁﬁﬁﬁmofﬂwwords“oromemse“wlﬂchtakeupmmom generalideaofAn 4 lit.b
CAISG o

Article 2
Exceptions

This mvemﬁonshali msnppizﬂﬂcommal agenss:

5_ __(a) wbose acﬁviuesmunpaid, | .l B

7- ‘(b) who operate &s &eaiers on stock, cnmmndizy or other exchanges
(&) whose activities are secondary.

Cmems e

1. L:t.ammpmdsm&m? para 1, d&shlﬁftheEBCDirecﬁve Thewholedraftandiis
most impsmant paﬁrs gtart out frcm the essumption that the commerciai agmt mceives mmumraﬁmA

2 Lit.biszakmfmmm S.pml hz.aCMSGmﬁissimﬂarmAn.z pm! dashzof
the EEC Directive slthough the EEC Directive also mentions the commodity market but not stock
exchanges. ThaCMSGvemimhasbmmkennotmﬂyinordumfoﬂowﬂmgeneralmdencyof
this paper of preferring & solution adopied ai universal level, but also because it is assumed that-
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W have their own nules for their dealers. Fbrt!‘gctmsemhismqmredmdemrmme wheﬂxer_
2 general exception is necessary for commercial agenis operating on.the mmmoﬁty miarkets, .

The exceptions mentioned in CAISG Art. 3, para i, lits. b, ¢, d and e, may be omitted from the
present iext, since they clearly to not relate to commercial agency within the meaning of the proposed
Convention, snd have inter aliz no permanent or mtmctual basis.

3. The ideaoflit.cis mntainedinﬁwﬁﬁcmmcﬁveasanopm Sineethe Dxmcﬁvea]so
mlaaes © strictly internal relations, secondary activities may be of some interest In inmmaﬁonal'l
commervcial agency this could be the case only in highly exceptional situations which cannot be dealt
with by the Convention and which should therefore be exciuded from its scope.

Arﬁcles

R

'nais Commum shall also apply ) coatiracts of commercial a,gency wlmuby tb.e cmnmercia! ageai .
undertakes activides for the principal other than the sale or purchase of goods, providedthatm
othcr acﬁviﬁes do not form the prepmdermt part of his obligaﬂons. o

Cmnmem |

Bven iftha un&mmding ofahe te:m "saie or purchm of goods“ is very bmad (see mmem
SmAﬁ.l)ttmaymverﬂmhssnotbeadﬁsablemﬁmﬁﬂwmoﬁhe&mvenﬂmtocmerdﬂ
sgency relating to this subject. It sometimes happens. that the commercial agent has, in connection
mmgmmm&mwmgoﬂmmcmmcmmmgurdingamblywmkmrmwtﬁnes
sold, the granting of licences related 1o the subject of his sales activities etc. Such activities are usually
agmdmmmdmmemmmchﬂmﬂdbemﬂedbyﬁnsamelegalnﬂea.'misisthe_ -
mofmsnwwoﬂngispmﬂykwmmbymaparazamss - g

. Arﬁcle 4 .
Substandve scope of Cmvamion
This Convention governs only the formation of the contract of commercial agency in the inter-
national sale of goods and the rights and obligations of the principal and of the commercial agent

arising from such a contract. In pardoutar, except as otherwise provided in this Convention, it is not
concerned with the validity of the contract or of any of its provisions or of any usage.

Commenss
1. i 2nicle Is an sdapted version of At 4, including 1it. &, of CISG.

“. e ihe proposed Convention governs a special coniract type, it should contain provisions
for the mos mmﬁantmctsofmattype ani this includes in particular the makingofthecmmct
(see ebservations on chapter I). As in the model for this provision the problem of formation has been
mcnﬁmrd, but not quesﬁms ofmsponsibihty and termination although these will. also bs wvemd
by ’CDC“”’AISG R . o : : , '



3. 'Ihe last sentence of the rnule is of pameuiar impor:ance gince individua) States prohibit
commercial agency or cerialn forms of it. - S et et

‘ ‘f:; "‘w eyl . BT . Amde S :
Naaunai mmdaton' mles

Nothing in this Convention shall prevent the application of specified mandatory rules of the
appucable lawifthis is the law of a State thet has madeamsewmonunderm . {to be drafted

a a later stage}. -
Comments

1. For the time being it appears o be impossible to reconcile the differeni concepis regarding
mandatory rules, in pardeular those for the protection of the commercial agent. Some countries have
introduced special rleg for that purpose, while others have just as good reasons for not doing so.

s _,ty of. mahng reservations is mevitable if unification iz 10 be

2. One could argue that ttmﬁcaucn'that does not desl with these key issues is nothing more
than a torso. That is why the form of the ressrvation as proposed has been chosen. It is based on |
two considerations, the first being that mandatory rules concerning contracts of intsmational ‘com:
mercial agency ere contained in the applicable law. This is the law applicable by virtue of the rules
of private international law, possibly (as far as Member States of CLATA are concemed) including
the law “of -any State with which the siwuation has & signiﬁcan: cmmecﬁon, if and 50 far as, under
the law of that State, those rules must be applied whatever the law specified by its choice of law =
rules” (Ast, 16 CLATA). If it were felt to be necsssary this Iatter idea could be included in the provision
itself. The seoond sssumption is that a State having such mandatory rules must have made a reservation
in their favour if it wishes them to prevail and this mainly for two reasons, Firstly, this would compel
every Contracting State to the future insirument desiring to maintain certain mandatory rules to inform
the other Member States of those rules. In other words, insofar as it is not possible to aitain unification,
it would at least be possible to compile official information and the applicable rules would be kmown.
Secondly, it migit be the case that 2 State would wish 10 limit the Aapplication of its mandatory rules
to pmeiy dﬁmesnc relations and therefore abstain from making a reservation.

e Aﬁmia 6 :
Exclusam, vaziatmn or derogation by the parzi.es

The parties may exclude the application of this Convention or derogate from or vary the effect
of say of its provisions except as stated in Aricles § .., 25, para 2, ... 30 ... -

Comxnems

1. 'I’Es.iswimm mﬂectsideascomaxmdmm 6.CISG,. 5 CAISG and § UCW%L. Itisa.
compromise beiween an: opﬁng ~--in solution (Axt, V Convention ULIS) and & sa:utim which !jmlm -
the freadom of decision by the perties either 10 the exclusion of the Convention a8 a whnle (Ars. 3
UCIF) or ouly o the varistion of or derogation from individual provisions (preamble, GCD/CME/ j),, T
It appears thet this compromise is for the time being the best way of obtaining a consensus.
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A Iziwbvim&xmkpar&wﬂwﬂdmbaaﬂomdw&mxmfm:hemandamnﬂeslegally
reserved by tise Costtractis States(Arr.S) Sameo&wremplmmmepmummmymmween ‘
mentioned in‘the Wnl. :

Article 7
lmetpmtaﬁm of the Cmvenﬁon

(l)iﬁﬁwimerpmtadonofﬂﬂs Conveaﬁon,mgaxdistobehad[witsobjectandpurpmasm
fonhinthepremnble.]toitsmtemaﬁmalcharscterandmﬁwmdtopmmomunifomﬂtyinits
mmmmmwuwmofgmmmmmmmm

(2 Questions concerning mattess govermned by this Convention which are not expiessly seiﬂed |
in it aré 4o be Medincmfomﬁfymﬁwgmalpﬁndplesmwtﬁchitisbasedm in the sbsence
of such principles, in conformity with the law appliceble by virtue of the rules of private intemationsl
law.

Comment

This rule corresponds to Art. 7 CISG and Art. § CAISG, and is reflected in a very similar version
in Ant. 6 UCIFIL and Art. 4 UCIF. It may therefore be said that'it has found wide intemations]
acceptance: kmi@tembepzefemmemwdthesqumbrmwdl.mguageasclidUCIFILandUCIF
tothzgxtentmnﬂﬂsismasanimpmmmtmﬂwcwﬁfmm R

o Anicle 8 g

Interpretation of conduct of a party
MMW@mmﬁnmﬁsmcﬁmmmmabeminmﬁmSCISGmdthe .
second to take over the corresponding rules of PICC (at present Chapter III). Since these are rather

elaborate rules & third possibility would be simply to refer to PICC. This would of course be a rather
unusual solution, in particular since there would be no possibility of changing the PICC rules a¢ the
time when the proposed Convention woild be considered. On the other hand it would be possible
to draft & flexible reference calling for the taking into consideration of the PICC rules in interpreting
the conduct of a party. This could upgrads the importance of PICC. One variant of this approach could:
be that of relying tacitly on PICC coming into play. In other words the natter would not be addmesse.d
exmsiyaswasﬂmcasewiﬂ:UCH’ILmdUCIFandmlwrwmpmbleimmmen& e

Given sa mmy opﬁons, no dran pzmsm has so far been pmpom

o Amide s
Usages and established pr&cﬁees-

(l) ‘me parﬂes mhmmd by any usaga to which they have agreed md by any pmctiees which-.
they have established between themselves, "




- (2) The parties are considered, unless otherwise agreed, to have impliedly made applicable to their
contract or its formation 2 usage of which ihe parties knew or ought to have known end which in
international trade is widely known to, snd regulasly observed by, parties t0 contracts of the type
involved in the particular trade concemed.

Comments

1. Thisaxﬁciewmdswm9CISGandisinanamendedvemionalmcommedinAﬂ.
7&%150 Ummucmdomtdealwimﬂwmm EIR o

2 The pmblem is of paﬂicumr immme fer comacts ofcommercial agemy as lons temi
contracts in the performame of which the panies fmquenﬂy establish pracnces between thenselves.

3 This pmvisitmis acampmmise I% mustbemwnsidmd. attheﬁme whennConvmﬂmis
adopted, whether cifcuingtances have altered which would permit a stricter formuta, S

Article 10
Place of business

1OB0S of zh:s Convension

@ ite pnny has tore than one place of business, tb;e pxaee of business is m which has the
closest relationship to the contract and lts performance, having régard o the circunistances
known 1o or contemplated by the parties at any time before or at the conclusion of the contract,

(b) if & party does not have a place of business, reference is to be made to his habitual residence.

Comment

This article comesponds to Ant. 10 CISG and is very similar 10 Ari, 8 CAISG. 'Ihnessenee Of
ﬁ&aisﬂsa@&fo&mdinﬁnS.meljmmmz meUCIF Itistkmfmweﬂestabﬁshed
Hernaiions: u'ade daw. : R

CEAPTER I - FORMATION OF THE CONTRACT

Observaﬁms

"ﬁxe fiest quesm&s w be m‘xswered in the context of formation i3 whether such P chapuer is needed .
at all. There is one in CISG, but CISG is & result of two formerly independent instruments and the
parts on formation and on sale of goods are 10 & certain extent independent of each other. UCIFLL
and UCTF do not deal with thess problems, but they are not stricily limited to bilateral contracts. This
is all the more %0 true of CAISG which nevestheless at least desls with the problem of form.

In principle, rules governing a specific gmtract type require provisions on formation if they are
10 be complets. This approach was followed in drawing up the General Conditions of the CMEA,
that 18 10.58y. 5ot only.the GCD/CMEA but glso the GCA/CMEA and the GCASS/CMEA - both of
which contain cross-references 1o the provisions of the GCD on formation - &nd meﬁCSCfCMEA.,




To deal with formation problems in connection with contracts:of commercial'agency is all the more
desirable since certain peculiarities appesr, for example regarding form, although they are not limited-
tothat; On the other hand, the establishment of a-different procedure governing thie formation of eachi-
contract iype must beavoided. The rules contained in CISG could therefore beiused, although they.
would need soms amendment (For instancé 2 definition of “offer” in Art. 14, para'l). It is theoretically
possible io-employ the method-of cross-referénces to those paris of ‘CISG ‘Which should be made -
applicable within the framework of COCCAISG even if the Parties to:thosé: Conventions: were 1o be
different, but it would be an unusual procediire and could give tise to practical difficulties. Another
solutioh would: crice ‘sgain be to have recourse to PICC. Since that document would: provide mare :
general solutions than those tailored to'one contract type those solutions might be-beiter-suited to
contracts of commercial agency as long tenn contrects which are as a.rule carefully negotiated and
finally ‘drawn up ina contract signed by both perties, Cross-references: would-also be theoretically
possible.evmif?lﬁCwereonlytobemeamcommmﬁaﬁmmmmmpsmalwm

politically- mom easily acceptable

Sheulditnotbemdbletoincl\xdemomw&yoranomerinﬂmpmposedConvenﬁmsdemﬂed
set of rules on formation then national law would spply. This solution could be given a:greater degree
ofﬂexibélitybyagmﬂpmﬂﬁmbﬁmemmatm«mmwwmmm:pmm thelight»
efintemaﬁemluadeusm espedaﬂythosemtammPICC. . '

All these mﬂecﬁom serve one purpose: to regulate as far as possible quesnms of fomaﬁon and
& the same ﬁme o avoiﬂ ham_pering the pmoess of d:awing up convenﬂons fer mcial types of

myevauitmdbedemblemregulatespedﬂcquesﬁmmgnrdingﬂwma!dngofconmm :
mmdwi&hdvidualcmztypesmdﬂﬁnﬁwmxtofmmvmmvem The following -
proposal relates only 1o the form of the agency contract which in any case seems to require a specific
mmwwehmgﬁdwﬁnoﬂmspmblems associated with formation & decision should first be
takem 8510 wheﬂmtimyslmﬂdberegulawdmdifsomen whichofﬁae opﬁons oughtwbed.scussed
mid wmgh of the diﬂ’em wluﬁms adopwd."?"ff P : '

Article 11
Form of contract _

(1) A contract of commercial agency, its modiﬁcaﬁon or temxinaﬁon by agmment shall be made
in wming ' -

-(2)y However; apenymaybepmcludedbyhismuctfmmasse:ﬂngsudmpmviﬁmtom
mmmmrmhﬂmﬁeﬁmmatmwuch EREEE

(3) Forthepmpmes aft!ﬂstonvenﬁon “in wriﬁng" im:zudestelegmn telexnﬁany mrfM'
ofmmunécaﬂmcapablsofbeingmpmducedintangib!eform : :

Conmmts.

1. While some legal systems such as the common law have. apart from certain exceptions,
established no requirements as to form in relation to commercial agency, others contain legislation,



in particular that especially-directed to international contracts, which requires written form for contracts
-of commercial-agency, even if they do not do s0 for other contracte- (CSSR/CIC para 607, subp. 2;
“French Decree 1958 Art.1; GDR/ICCA para 107). According to some Jaws certain stipulations need
1o be in writing, such as the prohibition on acting for other principals or the taking over of & deleredere
‘obligation according to Swiss CO-Art. 418¢, parss 2 and 3. The EEC Directive lays down a mandatory
+rule to the effect that: “Each party shall be entitled to receive from the other on request a signed written
~document -setting-out the terms -of the egency contract including any terms subsequently: agreed”
“(Art. 13, para 1) Para 85 FRG/CC is practically jdentical. Furthermore Art. 13, para 2.0f the Directive
allows the Member States to “provide that an agency contract shall not be valid unless: evidenced
in writing”, The ICC Guide (Preliminary remarks) recommends written form “especiaily:in the-field
-of internations! -trade”, In. fact contracts of international commercial agéncy are-regularly made in
‘writing, These are'long term conirscts which often contain 2 number of elaborate clauses. If they are
ot reduced to writing uncerizinties as 9 their content will soon arise. ‘Although one could imagine
in respect of sales contracts exceptional sluations where it would be impractical to- employ written
form, this is less likely in relation to contracts of infernational commercial agency.

' 'In practice, lidgation:sometimes cectirs when, afier certain contracis have been made, persons
appear on the scens-who:diaim t be agents and; relying on vague conversations which were.in the
view of the other party not binding, claim commission. This could be avoided by requiring written
form. Modern technical means have made it considerably sasier for parties 1o express themselves "In

2. The second psra foresees a possibility of curing a lack of form, 50 as to prevent.sbuse. of
the strict requirements as to form. ‘The wording has been taken from Aat. 29, para 2 CISG, last sentence
where it relates 10 & similar problem,. This would in.practice lead o very similar results to, those of
- An 13.of the BEC Directive. -~ - ... . . o e

o 3. Para:3 begins with the language of Art. .13 CISG, which latter has however been amended
by ideas contained in the introduction of Art, I, para 4, lith of UCIF, Thiz was felt to be necessary
in order to cover new technical developments. Compare in this respect also-the final eward in ICC
case no. 3080 by Budin in: Van den Berg (ed.), Yearbook Comsmercial Arbitration, vol. VII, Deventer
eic. 1987, p. 124 et seq., item 10 er seq. based on Swiss law.

CHAPTER III - RIGHTS AND DUTIES OF THE PARTIES
Observation

As hins been rightly. pointed out in the final award in ICC case no.. S080 (see above): “.. &
representation agreement ... is ... 2 contract of cooperation whereby both parties ¢oncur in pursuing
the same object: to obtain sales contracts from customets ... . There exists & duty of lovalty between
the representative and the represented party, somewhat similar o that which binds partners, or principal
and sgent” {gp. cit.- comment 3 on-Art 11.%, p. 128).This duty of loyalty determines the. rights
and duties of the parties, especially as set out in Arts. 12 and 13 and has been expressed in particular
in para 1 of both those articles, b e




. Anide 12 :
Obligaﬁms of maomnmercial agent
(I)In perfo:ming his acﬁviﬁes the commemial agem sh.all Iook aﬂerhis pﬂncipal 5 inmrests and
actduﬂftﬂlyandingoedfaiﬂx. S _

-(Z}Inpaxﬁmlu.ammemialagmtmﬂ

(@ make pmper efforts to negoﬁate and, whem appmpriate, provided he’ is aumo:ised to do 80,
conclude the transactions he s instructed to take care of:

- () communicate % his principal. all the, necessary information available 0 him, .
o '(c) camply with reasonable instructions gven by his principal; -
(d) keep secmt ‘confidential information which he has received by virtue of the comract,

' (e)dowhawvermaybemssmyin&mdmmmpmweanlightsandremeﬁesfor
o benefit of the principal;

- (D support in the country where he is active the performance of transacﬁcns for the negodaﬁon
of conclusion of which ke is to be remunerated.

:_Comments o

o Obligaﬁmsofﬂwkindcmmmplatedbyﬂﬂsarﬁdeappearmmfmormmall
1eg!sleﬁons desling specifically with commercial sgency and this is particularly true of the general
obligations set cut 1 para 1. The concrete proposls for para 1 and para 2, lts, b.and ¢stem from
the EEC Directive, apart from some terminological deviations which are intended only 16'0ting the
text into lne with the drafting style of this proposal. Lit. 2 modifies the language of the Directive
by adding. the words “provided he is authorised 10 do so”. This should make it perfectly clear that
ﬂwmmemia!agemperseismtauﬂmﬁmwcondudeconuacwmdatthesameﬂmemaketh:e
pravision corigistent with Ant. 13, para 1. Lit. d is s modified version of ‘Art. 15, para 2, it. 2 Unidroit
1974 and Bt emkesupUrﬂdmit 1974 An, 18, para 1. 'Iheebllgaﬁmunderlit. f has been modelled
on such socialist laws as have been mcially enacted for intemational trade (C&.RfCIC pam 61&’
GDR/ICCA para 112, lit. b, Hungarian Decree 8/1978 para 24). _

. 2. The main problem regarding this asticle, as also the following one, is to determine the
mﬁm Tevel of abstraction. For the purpose of solving it two levels' have been contemplated, a
rathér general ofie in para 1 andamomcommmeminparaz whie:hprovic;esexamp!es of what
falls under the ‘general obligation of para 1 and at the same time clearly. cstablishes cértain basic
cbligaticns. ‘The scope of all these abligations will in practice’ depend on. the actual circumstances‘
of the individual conerect, insofar a§ it does not itself contain the necessary detalls. ‘

3. Para 1 siso covers those dutles which are in other laws expressed by such terms as “loyalty,
act with prudence and diligence in the interest of the mandator” (Québec draft CC V. 714) or “diligence
of 2 good father of the family” (Algerian O Art. 576), “cass, skill and good conduct” (USA/Sell,
p.. 116), “diligent agent in the same situation” {Unidroit 1974 Art 16) Ct. also the oMervaﬂm at

the ‘begitining of the chapter.
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4. The obligetion arising out of para 2,74t & will normally be described in more detsil in the
contract, for example by an agreement 0”4 minimum andfor a maximum tumnover, by specifying
_ methods for adverﬁsing, offering the goods taidns part in exhibiﬂons e*c _

5 minfozmauuntobe given (paraz lit. b) may be ofagmralnam‘matis msayrelm
to the market situation, to regulations on import and export, taxes, customs dutles ctc. and their
alteration, but it may also be of & more specific nature, conceming in particular transactions negotiated

..and indiyidual clients and their financiel sitvation. When the agent Is to provide information on
" infringements of industrial property rights of his prlncipal that should be.agreed:to in the contract.

The infoimation should it general b¢ given on the initlative of the commetcial agent. Nevertheless
the principal should also be entitled to ask for specific information. The somewhat different solution
in Unidmit 1974 Axt. 17 stasts from the assumption that, esa rule, the agen,t consludes the contracts

-+ 6, -'The. duty to comply with instructions (para 2, lit. ¢} is dnser alia fourid in Unidroit 1974

Art. 16. The term “reasonable” which characterises the instructionis iridicates thaf they should relate
1o the contractual tasks of the commercial agent as did the old Unidroit text, expressly and perhaps
in too concrete a manner. but aiso that thsy shau.ld not jeopardize the im!epmdent posiﬂon of the

agent.

7. The duty of confidentiality (para 2, lit. d) also appears in many national laws (Swiss CO
. Art. 4184, para 1; FRG/CC para 90 - in both cases it also refers to the period after the contract has
. come %o an end; Er lesworth, p. 249). The information which s confidentisl may-sither
j;,‘cmemeﬁommemdicaﬁonsofmepdncipalormustbemgﬂzedbymcommexﬁaiagemhimself
i;.wzm complymg with his other dutles, . . o o S

, 8 mdutyunderpamz lit eisﬂsotobefoundinsomenaﬁonallaws(?oﬂshccm 760)
j_ﬂyit ck)es 1ot necessarily presuppose an authorisation of the agent. Often, acts required by this provision
..may occur, during the. performance. of the contracts. negoﬁated by the commercial agent and to this
, CRIERL. it is related to1it. £. The commercial agent may, forinstance, preserve claims against transport -
" organisatons and insurance companies and possibly prevent the transfer of goods to-e buyer-who has
“‘pecome bankrupt after delivery  As for the, commercial agent s authority to do 50, cf A, 15, .

para2

_ 9 mintemaﬁanal tx‘ade the commercial asent is mainly active in :he ceuntry where he has his
'place cf business, but which is different from that of his principal. He is therefore.in a much better
position than the principal to do ‘what is necessary.to facilitate the tansaction. . This may include
measures connected with thg ebtaining of lcences, compliance with customs fonnaliﬂes ‘the
organisation of domestic _ansport, encouraging paymen: by the buycr ete. : _

. Amde 13 1
Obiigaﬁons of the pnnmpal

“(1) In bis relations with his commesctal agent a principel shall act duﬁfuny and in good fsith

(2) A principal shall in partcular:
(a) provide his commercial agent with the necessary documentation relating to the goods
concemed;



@)pm&mmmm%mmmgﬁmmmmmwmpncym
for the performance of the agency contract, and in particulsr notify the commercial agent
within a reasonable period once he anticipates that the volume of commercial transsctions
will be Mﬂcmﬂy lower than that wtﬁch the commerclal agent could normally have

" expected, o
(3)Apﬁncipaammmumwommmmemwﬁm'ammpeﬁwofm

acceptance, refusal, and of non-execution of a commercial transaction which the commercial agent
has procured for the principal.

Cmnmmts

L maﬁmmm.apmmmeamﬁmhm&dwemcmﬂswmyﬁmm
dn.ﬂ:lng style of this proposal, almost literally 1o Art. 4 of the EEC Directive (but see comment 35).
It is a generalisation and clarification of what is regularly said or meant by corresponding legislation
(see also comment 1 on Art. 12). Apart from Unidroit 1974 Ants. 15, para 1 and 22 in part, mention
may be made of very similar provisions in the legislation of non-EEC States (CSSR/CIC para 612;
'GDR/ICCA pira 111; Swiss CO Ast, 418f, paras 1 and 2). The specification of the obligation of the
,'pﬂnﬁpalisinmemmestofbothparﬂessimeitisapmmquhiteformeﬁnﬂlmentofﬁwagems
duﬂea. S

2 Asm&egemmlsﬂumafﬁwsr&lemmmmZli&Mmmmm
tmmcmdmetwommmﬂmmemofﬂmowgmmafmewﬁmSuchpmllel
,'orﬁnmﬁkememmmalsommwﬁsﬁcofasc

3. ?ara 1 sets out the obligations of the principal in rather general terms.’ Cf camment 3 on
Art. 12.

m‘mmmmmmmgmmzuna)mmmemmmmmm

i mﬂﬂsdmwmgsmmuﬂsmdpﬂmﬁsts.mmrwmmdmmmmwmhm
,mmm‘yto.seﬂorbuy&wgwd& e

s, Asregaxdspamz Ht, badeviaumfmm mEECDimﬁvehasbeenpmposed.mtextof
the Directive opens with the words “obtain for his commercial agent the informstion necessary ...",
This may be misleading insofar as it is normally the agent who must obtain the information necessary
for his activities. He has to analyse the markets, 1o Iook out for publication of tenders, to provide
information regarding fairs and exhibitions, to monitor legal developments, to enquire into the credit-
worthiness of clients etc. The principal should not so much gather information for the commercial
agent s rather make svailable to him such information as emanates from the principal himself and
in the ﬁmtpi" J shat»mlaﬂngmhiscmmerﬁalpokcy (inﬂﬁssenseseealsolCCGtﬁdeﬂB)for
which an important example s given i the text (volume of transactions).- The information o be
provided by the prificipal would include inter alia generel conditions, clients to be especially addressed,
or not 1 be addressed at all, and experience drawn from the performance of Wansactions with clients.
Depending on the clrourmstances, the commercial agemmayalsomdwmeiveacopyofme
wrmpmdemebetweenﬂnpﬁmip&land&wcﬁem -

eamompmisewaymmbmfdtws&blehem.mmmﬁmmaymdu&‘
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N’emaﬂy. the principal will put .at the  disposal of the commercial sgent such information

,mmralm&beomigedtodoso.-- A B

6. Para 3 envisages :he case where the oommemzai agem has mfomaed the ptincipal of mdividual
n'ansacﬂons which he has set up _

 Article 14 o
Subagents

Unless the circumstances indicate otherwise the commercial agent may appoint subageﬁtg wi:hin
the scope ofhis acﬁviﬁas. wiﬁmut themby ereaﬁng a legal relaﬁm between_pﬁndpal md subagen'r.

Cemmem

1 'I‘iuspmblem a8 such israrely addmﬂsed dr: exisdnglegislaﬁon. ﬂthough Unidmi; 1974
An. 13, French Decree 1958 Art.. ZandCSSRICprm&Ima!nannesimﬂarmﬂmpmm_
it s not however nécessary to siress that the relationship between. the commercial agent and his
subagent is an agency relationship, since questions of authority are not desit with in the proposal
The ICC Guide (10, K) follows the same lines as the proposal. As a rule, it is in the interest of both
parties 1o permit-the ‘appoiniment of subagents. since ithis will contribuie to the expansion of the
business. Whenthepﬂmi@aiwislwsmexcludeﬂﬂspossihintyhemayinﬁstonhscxpmnmm
The principal assumes no additional risks, since the commercial agent remains his only partner. with
themscquemethattm eommercia!agemisresponﬂbleforthesubagemandhas!ﬂmselftopay

2. The md solution comesponds to a general tendency in commercial law to allow the
obligor to perform with the assistance of & third party, uniess personal performance is required. Even
législations following the French tradition which combines mandate and authority do not strietly forbid
mmmmmmmmmﬂmntamtoWMmmdanmmmm
the execution of the mandate where he has not been authorised to do 80, but only make him responsible
for that person (French CC An. 1994, Algerisn CC An. 580, Québecdraﬂt‘c V. 716 - contrast
howeverUnidmitin-An.M) o T

. Amde 1§

(1) Unless the authamy has been Speclﬁca]iy mbiished mc commsmlal ngmt is no!: authm'ised
actm&zammeand/oronbehﬂfoﬂnspﬂndpalandhxp&mcularisnmwﬁ&ed S

(a) ® cariclude contracts for his principa! to alter or 0 amend mem or to take over obhgations
_ for his principal, or e e
(‘b) to receive pcrfoamances including payment for his pﬁncipal




{2y Notvdﬂwmndingpamgmph(l)themmercialagemisdeunedmbemmomedinﬂmname
mdonbehalfofhispﬁndpﬂ

(@) mmceivemﬁcesmlaﬂngwmelackofmfomitycfgoodsmdmeclaimsadslngﬂmreﬁ'om'
or

(b) 10 secure avidmce or to sive mﬁce for )

ing the rights of hs principal.

1. While it is in some countries the nommal case or at least the legal rule that commercial agency
and authority are connected, 8s in the common law and in the couniries which follow the French
Mﬁmmmmkqmwmmwmmrmawhwmwhichfonpwtheaeman
Mﬂmoratleastaeceptﬂwsepmﬂmbetwmmmmdauﬂwﬁty 2nd the socialist countries.
ﬂﬂsmemsthatasamlemecommemia!ngemmmauﬂwmymbindbjspﬂncﬁpﬂ The ICC Guide
also provides that “it is not common business practice to grant him [the agent - D.M.) authority to
enter into binding agreements in the name and for the account of the principal” (10, B.). This seems
tobeintematiomlu'adepmﬁcaformmu'actscomemedwlﬂchismemostimpommsonfor

choosing that approach in this proposal...

“odhe Inmﬂﬂwavoidambigmymddiﬂedngmxerpmnm$mwheﬂmmcmcluﬁmofa
mmmﬁm@ﬂwyhimﬁm&macﬂnm%mﬂmm«dﬂ%ml
makesitciearthatmisismtmecasemdspeciﬂesﬁwmostimpomamaﬂonsmwhidmﬁnmight
be of practical importance (for similar solutions cf. Swiss CO Art. 418e and even more explicitly
Polish CC Ar. 758 para 2; CSSR/CIC, para 611; Hungarian Decree 8/1978 para 19, mubp. 2), The
FRG/CC stants from. the assumption. that a commercial agent needs. anthority to make contracts for
his principal (para 91, subp, 1) and then deals with ceses where he lacks this authority (paras 91,
subp. 2, 91a). Mmﬂngm&elmﬂmCCMmMym&wtaskoffadmaﬂngﬁwmaﬁnzof
contracts (Art.. 1?42)% Art. 1744 further reduces his.sphere of competence, . - .o

mfmula “in the name and!oronbehalf" is intcnded to clarify thatthe commermal agant as‘
suchshaﬁactneimerasadimctmrasanmdirectagem. WRR :

~3..-The opening words of para 1 indicate that-the commercial agent may be given authority, but
mypmﬁsims&smhowthiscmbedmc(forexampleinwﬁﬁngasinCSSR!Clemﬁllor
expressly. 88 in Huagasian Decres 8/1978) have been strictly avoided, The word “specifically” only
mmmWemﬁmmtdmﬂdﬂwhmmmhm
authority. The-estsblishment of authority will be govemed by the relevant provisions, in particular
CAIS& Similarly, no stiempt has been made to determine whsther the existence of the contract of
serciel agency. requires the principal o act in &. speciﬁc way when the mmercial amt acts-

fur wimeut suthorisation (FRG/CC part 91a).

4 ’Ihough the commerciai agem m general has ne authonty. cenain situaﬁms exist where he_
should be deemed to have it (para 2), in the preponderant interest either of the third party (it a) or
of the - principal (it b). For similar. solutions cf, in pa.fﬁmla: Uglian CC Am 1745; Swiss co

Am418e pml FRG[CCpm9l subp 2.

Dealing wﬁth this mamr leads zo thg dangef of invoivemen; in pxoblems mlating to mthoﬁty
‘Ihemleshave:bemforebemmﬁucedtoastrictmimmum
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S i must also bcpcssible to exclude the limited authority 6fthe commercial agent implied by law.
Under which conditions this is possible and valid in relation to the third: pany has to be determined
by the provisions applicablc to questions concerning suthotity, - L

3. A third party who has carsied cut negotiations with the commercial agent may gwc notice
of, for instance, non-conformity of gcods delivered to the commercial agent, and such reliance on
the agent should not be disappointed. This could also be disadvantageous for the agent himself. The
maost important conseguence of this rule would be that periods for giving notice are observed when
the relevant notice i5 given to the commercial agent.

6 The commcxcial agent is, according to Art. 12, para 2, lit e responsible for preserving
rights. and remedies for tl;,c benefit of the prindp " Lit. b provides him with the necessary conditions
as to: authonty The imp}.icd\ auﬂxcrity is obviously rcsmcted 0 n:atters of urgency and does not include
suchapcssibly cosﬂydecxsmnasﬁlingaclaim wlthacourt.

Sole and exclusive agency

(1) Whexe the cmnmercial agent is enn-ustcd with a spccific gcograplﬁcal arés or ‘group of
customers the prlnclpal is nm: allowcd to cntmst the same a‘ma or group m another age’n (solc

mlnercial agency)

(2) Wne:e the commemial agent has a.n exclusivc rlght o8 spec‘.ﬁc geographical area Or group
of customers the principal is allowed neithcr 10 entrust to another agent the’ same area or gmup nor
to act dimctly with the same a:ea or gmup (exclusive commercial agency) e

(3) Neither the sole nor thc exclusive’ commetoial agent’ is allowed to act for third pm‘ues
competing with the principal or himself to compete with him,

Comments

L _The pmblcm of d:stinguishing different kinds of commercial agency is important, in particular
in relation to the payment of the commissicn end to implied prohibitions on competition with the
principal. The artlcle starts from the assumpticn. that three kinds of commercial agency exist. ‘The
firgt of these has not besn described, but is essumed. It is the case where neither the area nor the
customers wb.lch form the field of activity of the commercial agent are determined or where they are
indicated, but no sole or exclusive agency hias been created. In this situation a direct link has to be
established between the activities of the agent and the transaction concluded between principal and
third party as a prerequisite for a claim for commission (cf. for example, BEC Directive Art. 7, para
1). No implied restrictions on competition exist, This form is not typical of mtematmnal commcrclal
agency 25 descnhed here, but dces ocgur when bmkers are mvolved. _

2. The diffemﬁcnon betwcen sole and exclusz.ve commercial agency which is madc in the
proposal does not normally appear in Iegisiation (for a similar distinction in United States liw see
Sell, p. 148), but it dogs play an impomm; role in commercial practice (see ICC Guide 7.). The rule
proposed is moreover in a certain sense a ccmprmnisc between the two solutlons offered to the Member
States by Art. 7, pare 2 of the EEC Directive, namely that the rémiineration is camed if & transaction




-31-

is&thﬂenmdinmMmammermmmamﬁﬂcmwmpmmwﬁchﬂnmmm
agent has been entrusted (see Rtalian CC Art, 1748, para 2; FRG/CC para 87, subp. 2) or where he
hes'an exclusive right to that area or group (as also in some non-EEC countries ~'Swiss CO Art. 418f,
para 2; CSSR/CIC paras 622, 623; Hungarian Decree 8/1978 pars 29, subp, 3). A compromise exists
insofar as a fusther possibility has been introduced where the commercisl agent in-geners! receives
commission for transections concluded within his arez or group, unless the transaction is due mainly
to the principal’s own activides which it will be for the principal himself to estahlish (GDRHCCA
pare- 121, subp Sincmmcdonwiﬁnpmiw) o

3, The deﬁxﬂﬁmas of sole and exclusive commercial agency in paras 1 md 2 are expmssedin
terms of prohibition. This qualifies violation as & breach of contract. As far as damages are concerned
memqummmvmeﬁmwdwﬂmmsimmﬁnwammmgoﬁmdm
mudedbym(mt.ls.pmz) | IR o

4. Pm3ismaizﬂyinspiredbyutﬁdmisl974m15 paraz.lit.b.inﬁne(seealsoxtalim

CC.Ar. 1743 and French Decree 1958 Axi. '2). The indication that otherwise the principals under
'imththesemagmmamhavemgiveMconsenthasbeenommedsinceitisself-evidem.
The extent 1o which implied consent is thereby admitted 13 open to question.

CHAPTER IV - COMMISSION

. Amice 17
Amoum ofwmmission

_ {1) Inﬂwabsenceofany agmemementhismatwbetweenthepardes,acommemalagentshm
be entitled to the commission or other remuneration that commeicial agents appointed for the goods
farming the subject of his agency contract are customarily allowed in the place where he carries on
hig acitvites, If there i3 no such sustomary practice & commercial agent shall beenﬁﬂedwmmbie
-'.. raission moﬁmremunexaﬂanm:inginm acwumallaspectsoft!wtransacﬁon ;

(2) Where the commercial agem is remunersted by & commission he is not,ex;ﬁtied w_ my re- ¢
imbursement for his exmnses unless stherwise provided

1. The otiginal French tradition proceeds from the idea that the person recelving the mandate
is entifled to remuneration only when it is promised (French CC Art, 1999, péra 1). This is stated
even more explicitly in the Algerian CT (Art. 581), according to which mandate is in general gmmitcus
sl even an agreed Temuneration may be reviewed by the judge. But mandate is s a rule an cnierous

OniTect sccording to the Québec draft CC (V. 708, para 1). Tius is also the standpoint of the common
Tow (see Glarizswcﬁh,p 250 et seq.; Sell, p. 144 e seq.) as regards agency in general. This position
is clearly taken by the laws desling specifically with commercial agency. The differences between
them relate mainly io whether or how they desl with the problem which asises when the remuneration
is not agreed by the parties. While some legislations only provide that remuneration is to be paid
(italian CC Ast. 1748, para 1 - only for transactions ordinarily performed - but compare Ast. 1749
and additional regulations; Hungarlan Decree 8/1978 Art, 29, para 1, sent. 1) or simply assume that
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remuneration 1 to be paid, but do not determine its amount (GDR/ICCA para 121), others deal with
the amount. In this connection, two main systems exist according to which either a reasonsble
commisslon (CSSR/CIC pera 620 in conjunction with para 602, para 1, sent, 1) or a customary
comamission (Swiss CO An. 418g, para 1) i8 10 be paid. The solution of the Québec draft CC (V.
708, para 2) 1o have regardtomevalue ofthe services renﬁared seems wleadinﬁwdirecﬁonof
acustemuyzemmraﬁm : R _ . o

2 The EEC Dimctive (hk.e the Umted States law of agency, mﬁen p 146} omn‘bénes the two
methods mainly used in a rather sophisucated and individual manner, Axt. 6, pm 1 has therefore

mmkenmrinpm

Instead of “remunerstion? the pr«msal speaks of “céinmiSsioﬂ"or other remuneration” 50 26 0
be able to contlnue by referﬂng only to commission without further technical rules as in the EEC
Directive Art. 6, para 2. Commission is the most important type of remuneration and some legislations
do not even mention other forms. One might therefore wonder whether the rule could be concentrated
on commission alope. The proposal-has not gone that faz, in particular since some legislations do
not mention commission. If it were to be felt necessary, the definition of the term “commission” as
contained in Ar. 6, para-2 of the EEC Directive could also be included in the proposal.

The reservation in favour of netonal law in Ast. 6, para 1 of the EEC Directive has been omitted
since the problem is more generally covered by Art. 5 of the proposal,

3. The solution in para 2 will encourage the agent to use the most effective reans for carrying
out his sctivitics and to avoid unnecessary.expense. The spprosch chosen cormssponds to the
requirements of international trade. The ICC Guide (9, G.) recommends that it be clearly stated
when expenses are 10 be covered, assuming the opposite 10 be the rule. The provision proposed has
been regularly adopted by speciil legisladon on commercial agency (Ttalian CC Art. 1748, pars 3;
CSSR/CIC para 717; GDR/ICCA para 121, subp. 4; Hungarian Decree 8/1978 para 29, subp. 1, sent.
2), glthough some legislations provide for exceptions. This is.the case with the FRG/CC pars 87d
(where the compensation of expenses is commercislly customary - which might give rise to Hiigation)
and Swiss CO Art. 418n (where the expenses arise from special instructions oz for acts of the agent
for the principal with no mandate 1o perform them - which is consistent with the proposed rule), The
EEC Direétive leaves the gquestion gpen, and Unidroit 1974 (Art 21) is not Very. cIear

4. It goes without saying that the parﬁss may ggme upon a ﬁfferent aliocaﬁon of expenses, and
in that regard the last half sentence of para 2 would be superfluous. It has nevertheless been included
because it would facilitate & different solution, that of not necessarily making it dependent on a formal
(written) contrect clause, but of allowing implied consent which might for example be ennsmwd where
unusual parformm is required by the principaz ‘ ‘ R

5 Sﬁmaﬁmes special wmmission i agmad upon foa‘ msmnce where the commercia! agent is
entitled and authorissd to cash money or where he assumes responsibsﬁty for the performance of the -
contract by the. third party (deleredere), Some ITegislations mandatorily combine the taking over by
the commercial agent of the obligatons mentioned with the obligation of the prinicipal to pay a
ccmmsien for such services. For the time hﬁng ma pmposai has abstained frcm tackling these issues
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Aricle 18
Transaciions to be remunerated

A A cmerciaiagam ahiall be-enitled o commisgion cn commercisl transactions concluded
during the period covered by the agency contract: .- Lo : ' S

(2) where the ransaction has been concluded a5 @ result of his setion; or . .

" (b) where the transaction s ‘concluded ‘with'a third party whom he has previusly acquired as
_ & customer for transactions of the same kind, o

- {2) A commercisl igmt shw also be cnﬁﬂed tocommission on cbmniemial :ransacﬁcm

wciuded during the period covered by the agency contract: _
(8) where he is a sole agent and the transaction has been entered into with & customer belonging
to his area or group, unless this has been done directly by the principal; or ' :

(b) where he is an exclusive agent and the transaction has been entered into with a Customer.

belonging to his area or group. -

(3 Where the commission is calculated s & percentage of the price of the goods, thé basis of
calcutation of the commission is the price ex works. o Lo e

1. Para 1 comesponds to Att. 7 of the EEC Directive. It covers the case of a commercial agency
which is niot typical in imemational trade. However such cases occur rather frequently when 2 broker
(an intesmediary not.scting on a permanent basis) is engaged. In this conrection the final award in
ICE case no. 4145 (Miatscher/Fivaz/Reisman) based on Swiss law states! “According to that provision
[Af. 413 Swise-CO), the causal nexus exists as s0on a3 some influence has been exeried on the
decision, even though such influence might be indirect and/or accessory ...” (Yearbook Commercial
Asbitration, vol. X1, loc, cir. - comment 3 on A, 11 - p. 108).

| Lit. b might scem somewhat innovatory for many legistations although they may in fact also
encompass such transactions within the acilvities of the agent. o .
-2, Para 2 takes up the distinction which has been drawn in Art. 16, paras 1 and 2. The solution
of Bit. a is mainly inspired by common law, but also by some socialist laws and, last but not least,
by contract practice. Lit. bis the stricter variant (exclusive right) of Art. 7, para 2 of the EEC Directive.
The opdon for the Member States has had 1o be deleied, thus making it possible to avoid further
complications in the text. ' - ‘ .

‘3. The basls for the calculation of the commisslon (para 3) is not specifically dealt with in many
legistations, althoogh it is of major importance. The proposal is taken from GDRACCA para 121,
subp. 5 which also excludes packing, while FRG/CC para 87b favours the opposite solution (the basis
is the price to be paid by the third perty including freight, packing etc.), while admining some
exceptions, The proposed draft provides the basls for calculation independently of additlonsl costs
' for freight, customs etc, which have no connection with the actiyities of the commercial agent. When
this 15 the case he should be encoursged to reduce such costs in the interest also of his principal,

and 5ot 10 increass them, .



Article 19
.Commission afier termination

- 1,.+A commercial agent shall be entitled to commission on commercial transactions concluded
after the agency contract has been terminated: . .. .. . S

(& if the transactios 1 matnly auributable to the comimercial agent's efforts during the period
covered by the agency contract and if the transaction was entered into within a reagonable

7 period after the“contract Was terminated; or : R
(b) if, in accordance with the conditions mentioned in Asicle 18, the order of the third party
.. yeached the principal or the commercial agent before the agency Contract was terminated,

2. Theclaim for comanission shall be reduced tothe extent that it 1 squitable in the circumstances

1., National laws on this matter vary. Prior to the EEC Dircctive the view of English law
was-that payment of commission after the termination of the agency was exceptional (Charlesworth,
v, 253 ¢t seq.). Those legislations under which the commission is eamed caly if the sales contract
is net only concluded, but also performed, in particular by the third party, have found it NECessary
to insist that commission is also payable afer the expiration of the contract of commercial agency,
provided the sales contract was concluded before that date, This might be thought self-evident in other
legistations, in particulsr.where. the claim for commission is conditional upon the concluglon of the
contract with the third pasty, Other.legislations.go & liule further, for example the Swiss CO, which
received before the expiration of the conteact of commerciel agency (A, 4181, para 1). The GDR/
ICCA allows this cleim when 2 transaction negotiated by the commercial agent is concluded not later
then-three months after the expiration of the contract of commercial agency (para 124, subp. 1)..

2. nis difficult 1o say which goes further, the GDR/ICCA or the EEC Directive which is inspired
by the legiclation of Member States; as refiected in the proposal, para 1, Lit, a. The period stipulated
in the proposal is more flexible, but less clear than that of the ICCA, and msy be shorter or longer. -

The ICCA on the other band requires that the transaction be negotiated by the agen and not just mainly
attributable to him, and to that extent lays down stricter conditions &s a prerequisite for & cleim for

commission than does the proposal. - . - | |
-3, Pam 1; it b relates espectally 1 cases where 1o link can be established between the activity
of the commercial agent and the order, Le. cases of sole and exclusive agency. It seems fair that it
be sufficient for the order 10 have been received before the coniract was terminated, and not to require
that the contract have been concluded 23 many legislaions do (see comment 1), since this could
encourage the principal to reply. to such offers only after the contract of commercial agency has been .
terminidted. If the order arrives later, lit. a may apply, provided the necessary conditions are met.

- &, "When the principal pursues the transaction with snother agent it s & maticr of indifference
1o him ‘whether and how far cormission has to be paid after the contract of commercial egency has
expired; provided that-he does not have to pay it twice. This is the problem addressed by the next
article. Like the EEC Directive however it deals only with the claims of the new comercial agent.
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j'Ihisisuuem&rashisclaimsmmdueedwhmverthcfo:mwasenthasciaim mwmm
- goes funbier énd recognizes certain claims for commission whare.ﬁnmnaﬂcﬂyfmmaﬁsﬁcpdmcf-;
" view, ﬂmmagmtmsciaimainremofﬂumemm Forﬁnsakeofomﬂxtency :
: 'mzm@mmmmmmmwwmdﬁmofmmaagm ,

Lossordivisimofcnmmission ‘

: Ammeﬁ&agmshaﬂmbemﬁﬁedmﬁwmﬂsﬁmm&mdmmm ISifﬂm
”eommissimis paysbile, pursuarii 1o Article 19, to the previous commercial agent, unless it is equitable
mmd.mmmrmemmisﬁonmbeshmmmmerdﬂmm

Comments

mmmmmummmnmwmevmm roblem ¢
sumwﬂvecmmmmmvidingomammesamemimmbsmm____f Wemsmi@u
‘aiesmemeofmmismmdbyﬁﬁemm“whichm&ﬂydwdmbeﬂw

e '!“he nﬂe has been completed by 2 reference 1 &ﬂ_ 19 (seeemnent Sﬁiemin) ¥

U amdeat
Aﬁsingofclaimforcnmmisaim

' shau ar.lse 8 5000 8 and o the exmtttbat&m mirdPW has

 (2) The clsim for commission shelialso arse a3 Ebom'las and 10 the exient th ﬂnmm
should have executed his part of the transaction if the principal had executed his part of the transaction,
unless the principal’s fallure to execute is due to 2 reason for which be is not to blame.

Comrents _

-1, Legislation which haé been specifically epscted for intemational contracts of commercisl
sgency, as it exists in some socialist countries, makes a clalm for commission dependent on
the performance of the third perty (CSSR/CIC para 620 in conjunction with pera 602, subp. 1;
GDR/ICCA para 121, subp. 2; Hungarian Decree 8/1978 para 29, subp. 3, seat. 1 - in that iatter case
mutugl performance is decisive). This is also one variant of the EEC Directive {Art. 10, para 1,
lit. ¢ gind pars 2) and admitted by United States agency law (see Sell, p. 147), Where the legislation
ismmainlymhmmalmhmﬁmmercialagmcy.mumsayitma@amodslsmau '
insermediaries, the cialm for commission arises earbier, namely when the contract with ihe thisd party -
18 been coucluded (Swiss CO Ari 418, pera 3) or where the principal has perfonned this contract
(FRG/CC para 878, subp. 1). Thé-later solution is also one variant of the EEC Directive (Art. 9,
para 1, lit. 8) although both the Smsmmmﬁacmﬂvemowammﬁmoﬁhemw
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. - 2. Where the claim for comimission arises before the third panty has performed the contract, it
'manywmmmemmissionhwbemﬁm&ﬂmmmmmtpeﬁomed.mm
.;._by the third party (Swiss CO An. 418h; EEC Directive Art. 11), In other words, generally speaking
mkdmmﬂymmwwdwmmetmﬁpmpafmmmmemmﬂmm
described in para 2 of the proposed article, o '

3. The rule proposed in para 1 corresponds to-An. 10, pars 1, lit ¢ of the EEC Directive. It
is best suited to intemational contracts of commercial agency, since it avoids the eventual refunding
of commission which is slways more difficult at intemational level than domestically and stasts from
the realistic assumption that in intervational trade firms do not usually act without financial becking,
“This rule is furthermore usually in ¢ mwofwhﬂwpdndpﬂandﬂmmmmmm
in the phase of the performance of th
agmmpmﬁdematmatstageasmquﬁwbyﬁm 12 gara2 Bt 1.

4. When the commercial agent only negotistes contracts the principal is free to conclude or sot
wwmludemmmgoﬁaﬁbyﬂma@m His own commescial interest is such that he will not
refuse to make contracts without good rea: Ggsethepﬁncipalhasconcludadtheoenﬁactmm
also, with respect to the commercial agent, qmﬁﬂedwterminmitwimoutjusﬁﬁcaﬂm'misis'
tmemtmﬂyof :

cgislations ig 10 Wi lich the claim for commission ariscs when the contract
withﬁmtkﬂ:dpaﬁyisconcluded,bu&aﬂsoaccbrdingtosomeofthoselegislaﬂonswhemitaﬂseslawr
(GDR/ACCA para 123). The claim for commisaion is therefore usually open to the commercial agent
asﬁﬁmmmwimﬂwﬂnrdpmyhadbeenexemwd.evenifﬂmpﬁndpalhasmdmesom

' wmzqumtlyneimrhasﬂmﬁﬁrdpsﬂy

5. This idea is expressed in para 2 which takes up ceriain elements of BEC Directive Ans. 10,
para 2 and 11, pama 1. Mexcepﬁmismatmepﬁmipaldmmhavempay commission when
he is not to blame for his non-execution. ‘The term “is not'to Blame” indicates that the exemptions
are not limited to casss where the pringipal is not lisble for non-execution, though they clearly are
included. The most imporiant cases where the principal i excused for non-execution may b6 those.
where this fact s caused by exceptional impediments, failure or anticipatory breach of the othier party
{for example in the sense of Ans. 79, 80 and 71 e seg. CISG respectively).

C Anide 22
Due date of commisgion

mumission shall become due on the last day of the month following the quarter in which

i A diffemﬁa&on be:ween the dates on which the commxssim is earnsd. “it ar.lses" in the
OF} ofﬁaeptqmal er“xt bwanes due"inﬂwmnguageof&wEECDimcﬁvemmom
hm and on which “it is due”, as the proposai says, or “shall be paid” sccording to the BEC Directive
anthsmmrisquite mmminthedszeremlegislaﬁons.mmsulm from the fact that it would

y psiderably if every slement of commission which has been’ eamed han to be '
m:sfemdaspnrately Acenecﬁmismcessaxy mpar&cﬂa:hhmemaﬂmalm ol
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2. The proposal is based on EEC Directive Art. 10, para 3, but the differences already mentioned
in commient 1 are not only of & terminologicat nature, They have a bearing in particular on the payment
of interest. The periods seem io be fair and are very similar to those contained in some nstions! laws
outside the'BEC (CDR/ICCA, pars 121, subp. 4). It is of particular importance for technical reasons
mmmammmmam&mmmmmmmhamwmmw
dste on which it became due, _ T

Anicle 23
Smetnem of commissim due

{1) ﬂwpmcipalshallsupplymsmmercia! agem withastatement nfthe commisslon due,
mmmxm@ydmmmmmmrmwmwmmmmm
mwmemshﬁmtmmemﬁnmpmummcﬂmmmemm:ofmm

(2)Acommemialagemshallbeenﬁﬂedtodemandﬂmtlwbepmvidedwimmmemformadm
wtﬂchisavailabletohispﬁncipalmdwhiqhhemedsinoxdertocheckﬂwamountoftheommission

Comments
g b Althoughtlﬁspmblemismmﬂedinm&nylegﬂamnsitmsadvisablemmakepmvision
foritinammConveaﬁm mﬂleext&nﬂwﬁwmmmiaammmmmy

: 2. Pmlsmmsﬂmmt.Izpamlofmﬁﬁcmmﬁvewimmempmmmmmy
previous modifications. Unlike the EEC Direcdve however a minor distiriction has been drawn in
remcmftheduedateformmissionamday)andforme stammem(mtlaterthanthcmtday)
This will encourage eariier delivery of the statement, thus giving the commercial agent the opporunity
to make any possible objections before payment of the commission. It would however not be contrary
tothemletfﬁmpfmdpalwemwdeuvermsmmmandmferﬂwamomm stated together on

!he Ias; day of the respecﬁve month.

3 szmmewhaxmoregmraialﬂmughverysimﬂarwAxt. 12, pmzoftheEECDiﬁcﬁve )
It seemns to be advisable not to go into too much detail at universal level, so as avoid eonﬂict with

mandazo:ynaﬂmlmvisims

CHAPTER V - TERMINATION OF AGENCY CONTRACT
Oheervation '

ﬁmmpmﬁmm@theeﬁectmzmsmmtistezmhmwd“assuchﬂmeasi:maymdfy,
whmtimparﬂes 50 agree, mwhen&mobﬁgaﬁwofthepaxﬁesunderitmvemﬁ:llyperfomed”
{an example taken from Unidrols 1974 An. 31, pare 1). This is self-evident and need not be coversd
byspwialrules thmghitmld%rmaneatin&oducﬂmmﬁwchap&rmtemm?helmmm
(obligations performed) is not relevant to the contract of commercial agency as addressed here, since
this contract is defined &g one of permanent imesmedia.ryship It operates thercfore on a time basls
am cmin ., bepeﬁomed by individual acts. s
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Pmlengaﬁon )

" & contract of comimercial agency for a fixed perlod which continues 80 be performed by both
parties after that period hias expired shall be deemed to be converted into a contract for an indefinite
period, unless it is prolonged either by agresment or by contractual clauses for ‘wnother fixed period.
Comments

1. The first pat of this anicle corvesponds to Am. 14 of the EEC Directive, apart from
terminological adsptations to this proposal. The last half sentence has been added.

2. ‘The imporianos of i Anicle whick s Jusifls ts présehice tn this context i of a ecknlcal
natare, namely o make it clear when the petiods for ordinary t#iiiiination according to Art. 25 epply

to contracts orginally valid for 8 fixed period.

'3, The first part covers the case where the parties tacitly continue to performt. It is not ususlly
gddressed by national law but, when it is, then in & much less far-reaching manner. Acconding 1o
Swiss CO Art, 418p and CSSR/CIC para 615 a tacit prolongation is velid for the same period, but
for no more than one year or six months respectively. R

"4, "“Ttie. aidition will make it clear that the contract Will nit be deemed to have been converted
into one for an indefinite period when the parties continue to perform if they have agreed on another
fixed perlod or have incorporated a clause in thelr contract according to which it is prolonged

automatically for a fixed perlod (usually for one year), if it is not serminated by either party within

& cercain time before that date. Such clauses ocour frequenty in practice.  ~

. Aide 25 |
 Ordinary termination =

(1) Where a contract of commemial agency is concluded for an indefinite period either party may
wrminiafe it by notioe I writog, %

{2) The period of notice shall be one month for the first year of the contract, tWo months for
the second year commenced, and three months for the third year commenced and subsequent years.
The parties may not agree on shorter pexigds _ef‘_ notice.

(3) Unless otherwise agreed by the partizs, the end of the period of notice must coincide with
the end of a calendar month. “ o

(@) The provisions of this article shall apply 10 & contract of commercial agency where it is
converted under Aniicle 24 into & contract for an indefinite period, subject to the proviso that the earlier
fixed period must be taken into account in the calculation of the period of notlos.

1. Apart from terminological adaptations the proposal corresponds to EEC Directive Art. 15;
paras 1, 2, 5 and 6, although notice in writing has been required for the sake of clarity. The wording
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is ofien decisive in determining whether 2 declgration is & notice of termination or merely a warning
orﬂwlike.buttheexactwordingmmlybemminedbyawﬂmndocumm Such written form
alsoeomspondamﬂmwﬂmfomcfﬂmemﬁactofmmmemialagmcy!m!f(m 11) Fort.he
deﬁniﬂmof"inwﬂﬁng’ seelut.ll paras S e

2 memostimponmtpanofmepmposaltefmtoﬂmpenodsofnoﬁoe(param ‘Ihesoluﬁm:'
of making the length of the period of notice dependent on the duration of the contract is very flexible
and corresponds to practical needs since the commercial agent as a rule becomes more dependent
on the principal the longer the relation lasts, Similar rules outside the EEC are to be found in the
Swiss CO-Art. 418q and in CSSR/CIC pars 616, subp. 2. In a number of countries & three month
peﬁodfqrmoﬁceappﬁes,mearﬁeﬂh&nﬁmmvidedfmmmepmﬂ (se¢ Czechoslovakia) or
from the very beginning of the contract of commercial agency (GDR/ICCA para 305, subp. 2 which
ianmanpeeiﬂmhfermuaaxofmeﬁalagencysﬂpﬂamﬂmmmandaﬂowsminaﬂon"
only at the end of 8 calendar quarter, Hungarian Decree 8/1978 para 28, subp. 2 at least three monihs
before the cad of a calendar year). Oamotherhandthemmlawsmenﬂomddomm-my?

indemnity or compensation. In legal systems where 00 strict separation is made between mandate and -
amhoﬂty.asintheFreaahmdiﬂmandinmecmnmonlawdtisemphasizedthat%mandateorf
the authority may be revoked by the mandstor. or principal or senounced by the person recelving the"
mmdammthaug@ntumyﬂme,subjmhoweverwchimsfordamagesbyﬂwoﬂmpazty when.
such:acis: are unjustified (see Québec draft CC V, 737, 739,741, 742; Sell, p, 191 et seq.). Such.
terminmonhasalaobeencantamplmdinm!aﬁmmﬂwcmmimlf(cf Unidroit 1974An.34)'

, 3. Msepedodsmmandatoxyinsofaras&wymaymtbeslmxtened(pmz.sem.z) Alﬁaough
tbismzeisimendedinpaxﬁcﬂarwpmwmeommemialagent.italsahasmeimpomncefor%
the principal who may encounter problems in finding & new commercial agent immediately. t‘.‘)rutwj
oﬂwrhanditisdifﬂmﬂ*toforcemunwmingagemmcmﬁnuemact L

4 Pe?a 3 pm}.ongs thc period in masz cases,: but has tlw advamage of facihtatihg bookkeeping
and other organisational problems assoclated with the end of the relationsh;p )

-8, The rule contained in para 4, aimmghnotoﬁenmetwithinmﬂomliegmhuon.ismponam
mcause it provides clarity. Nevertheless it may be doubied and has o be further considered whether
ﬁisfairwukemumameearﬂs:ﬁxedpedodsimeatmﬂmeﬂxeparﬁesmostpmbablydid
mtyetenmagealmgtmmmlaﬁmm;ﬁ S~ : T

6 The anicle does not deal with the pm’blem of whether the commercial agent may ‘claifn an"
indemnity or compensatien:for damages in the event of ordinary termination; nor indeed do the gther
pats; of the proposel; This-question must therefore be answered by. national law (m also’ Art ‘S of
this proposal and the comments thenson). Within the EEC also this probler has proved o be'an.
extremely difficult one and full harmonisation has not proved possible; to the extent that it has been
‘achieved However, special periods had 1o be sllowed to some States to adapt their law (see Art. 17
et seg.). $till even less homogeneity exists at universal level so that for the time being it would seem
to be impossible o achieve unification relating to this admittedly important lssue.
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- Teminatonon sl grounts

K

Where in & contract of commercial agénéy. v&hethér for a fixed or for anindeﬁnite perlod,
circumstances occur that either party cannot reasonably be expected to adhere to the contract, either

party is entitled 10 termifiate the contract in writing without prfor notlee. .

" 1. 'The EEC Directive i¢aves this ground of termination (“where 'e:kquﬁonal circumstances arise”) -
to national law (A, 16, Ht. b). Some legisletions contain special rules governing this problem in *

connection with contrects of commercial agency (Swiss CO Art. 418r; FRG/CC para 898, subp. 1) ~

whereas others rely on ‘more generel rules, bit usually the grounds are not specified in detail. This

is the case where no strict distinction between authority and contract has been drawn. In this context -

grounds such as death, loss of capacity, bankrupicy or similar procedures, whether invariably or subject

o specified conditions, entail sutomatic termination of the agency contract, as i demonstrated in & '

summary way by Unidroit 1974 Art. 32 et seq.. In commercial life such suromatic termination is not -
& g fuie appropriate. If the grounds are too complicated it might often be unclear whether the contract .
hes been terminated of not. In any case eutomatic terminadon may fead to undesirable results and -

it is therefore preferable to require the giving of notice. The circumstances sometimes permitting’

automatic termination may be conisidered at least as substantisl grounds justifying termination. Breach ’
of contract may also constitute a substantial ground for terminstion, even If the more far-reaching

& of breach of contract (in paricular compensation for damages) would not occur, because of

the existence of exemptions, provided the breach.is substantial enough. A breach of this kind could
be the non-observance of a miniinunt tumover obligation (see CSSR/CIC para 624 which also allows

termination without prior notice where & tumover reasonable in relation to the ;ppsﬂbiﬂﬁes for sale’”
has not been achieved). Further examples of substantial reasons would be the worsening of the financial:
“situation of the other panty; & sharp decrease ini demand for the goods concemed, important changes

in the management orifi the legal position of the-other party eic.

“"2, 1t is possible that & party may-terminate the.contract of commercial agency on substantial
grounds connected with himself (for the:opposite solution see GDR/ICCA para 306). Such a ground
could, for example; be the prolonged itiness of the head of the commercial sgency fima. Sucha situation’
would be different from that regarding termingtion for breach of contract, Nevertheless a party would
not be allowed 1o terminate for substantial reasons which he had himself intentionally created.

3. Since & gi‘eﬁt variety of substandial grounds exists il'is,il'ﬂposﬂﬁlé to e:mmerate them in the

the importance of the grounds intended to be covered.

in their contract,

Article 27
Termination for breach of contract

A party is entiled to terminate a contract in writing without prior notice where the other party:

ules, The question could be considered at a later stage of whether examples shobld be given to indicate’

" many case the parties should be advised to mention the most impom:grmmdsfor téiminaﬁon



-41.

, 1__5_(a) hss eommimd ) fundarnental bmach, ar

(o) has commmedseveml mchéswmchmmeimm:ery form aﬁmdgmemalbreashofeontmct, -
Coar L

(c) has repeawdly or pcmanenﬂy been in bxeach. thaugh the frst pa,rty has mquired perfozmmce'
within a reasonable time by notice.

Comments

1, The EEC Directive does not deal with this problem in substance but leaves it to national
legislation as & case of immediate termination “because of the failure of one party to carry out all
or part of lds obligations” (Art. 16, Ht. a), Where national legislation deals at all with the problems
concerning termination for breach of contract in the context of contracts of commercial agency, it
normaily does not mske mhasharpdisﬁncﬁmbetweenthatﬁmndofmmhmﬂmmdmminaﬂon
on substantial grounds. Sometimes national law considers termination for breach only 28 a mors.
qualified form of termination on substantial grounds (FRG/CC para 89a), while. soraetimes it focuses
on fundamental breach (Hungarian Décree §/1978 para 28, subp. 3)-Indeed, termination on substantial
grounds is the more comprehensive ground for terminating the contract, since it would also cover
all cases where termination for breach of contract is possible, though not vice versa; es pointed out
(see comment .2 on: Art. 26).-This- is egpecially true, where exemptions should not be admitted, as
far as terminiation is concerned (see CISG Art. 79, para 5). mquesﬂonmighthmverbeconstumd
in the sense of allowing exemptions at least for justifying a certain suspension of performance. This:
is one reeson for & special rule, the other being that it would permit & more detailed rule on the grounds
of termination. At a later stege it might well be decided to use the individual casss of breach of contract -
as examples pf substanﬁal gmunds for terminaﬁon (compm GDRIICCA para 306 subp 2)

’i‘emmaﬁmshmm. asino:hercases(m 25 para 1, %)&mmﬁm(mwmmem lon

2. The nile siarts out from the pssumption that“'with'long'mni” conu-acfs such & that of‘
commercial agency it is not always possible for the parties to abide strictly by the terms of the contract,
Therefore mot every.deviation from the contract, even though formally speaking possibly & breech,
should be masmmghmwmmmmeoonm It is one ofthépmposes ofthisa:ﬁcle,pemaps :
in conmst to national law, to make this clear, o

3 iit. & tam over the term “fundamemai breach ‘from the CISG {see in pamcular Art. 25),
Bccause of the impomce of the. vioiauon no pﬁor noﬁce 10 put a stop to the breach is required.

4; Lit. b covers cases where one p&l‘ty mpeamdly commtts trinor breaches of differeut kinds
wh%ck in themselves would not be reason enough to ‘terminate the contract, but which ultimstely
undermine the confidence of the pmﬂes Since the farms of breach change it I8 not always possible
to give notice, but if this is done then the reprehemxble behaviour might be stopped, even though
othexbreachesmcommmed ‘ , ) L

5 Lit € fomzmmcassswhem omandﬂmsamsbehamm(fmemmplemgoﬂaﬁngmm~
with ‘customers. outside the.agreed termitory, failure 1. create the agreed prerequisites for successful-
activities, mmmnmwofmemsdsmmofﬁepﬁndpubyﬂwmmm agent, non-;
fulfilment of the obligation to support the commercial agent by way of technical dacumemaﬁm and--
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advertising materials, delay in payment of the remuneration by the principal) which is contrary to
the contract is either repeated, that is to say by distinct acts ‘such as delay in payment, or become
pernianent, which nieans continuously doing or not doing certain things. In these cases the form of
breach is clear and notice by the party whose rights have been violated may be required. Such notice
should.contain.a request to abstain. from violating the terms of the contract. =

B LR

CHAPTER VI - REMEDIES FOR BREACH AND POST-CONTRACTUAL RIGHTS A ==

. Aﬁicle 28 .
Remedies for breach o

(1) If one pa.ny faﬂs m perfmm any of his ob!igatlons undsr the conn'act of commemial agency
or this Convention the cther party may:.

(a) requim performance by thé other pany of his obligaﬁnns unless tha fon'ner parry has msomd |
toaremedywmchlsimenslstentwnhthisrequiremem,. : S

<b>°1md=ms°s T R
(2) A party is not deprived of any righthe may have to claim damages by exemiﬁng his rlght
tomher remedies. . .. . ... . .. e e . e

Comments

1 Under many laws the remedies fcr breach of the contract of commercial agency. apan from
' termination, are 10 8 still greater extent left to the general provisions on breach than those conceming
termination. For an international cmvention however it ssems desirable to includé provisions rega.rdmg
at least the most important aspects. Therefore the most typical consequences of breach, namely
(sumem} perfcrmmce and d&mages, have been menﬁoned. L L

“The place of avoidance, which plays e major rolé In the CISG, has in the pmposal baen’ taken
by tezminaum for breech of contract which perfmms'q-somewhaz different ﬁmcﬁm arid has the:_efore
been placed in & different context, although it is at the same time 8 remedy for breach o

¢+ 2. 'The wording of the article has been drafted according to Asts. 43, 46 and 61, 62 CISG.

3, In CISG these rules are embedded in a broader context, in particular as regards decisions on
specific performance (Art. 28 C18G), damages (An. 74 et seq. CISG), and also exemptions (Art. 79
et seg. CISG). As to whether these rules should be taken over or reliance placed on PICC or national
law, the previous remarks cm similar occasicms apply oor&‘esp@ndingly (see obsewaﬂons on chaptsr

4. The question may be considered of whether vicarious performance ébuld be iﬁu-oduced 88
‘a further remedy. That is to say, where a pasty fails 1o perform, even after reasonable notice has been
given, the other party might be entitled to peri'o”‘ - the act himself at the expense ‘of the other panty
inordert@ovemome & temporary deadlock in ¢ i;relaﬁom between them, for example whmethe ‘
commercial agent, instead of the principal, transtatee advemsing materials and has them pﬁmsd, :
where the principal, instead of the commercial agent, exhibits goods'at & falr.
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Article 29
Effects of tenninaﬂon

(1) Terminaﬁm of the comract mleases hmh wﬁea from thdr ob!igaﬁm nnder it, subject o
any claims for-cosipensetion which ‘may-be-due. Termination does not.affect any provision of the
contract for the settlement of disputes or any other provision of the contract governing the rights and
obligations of the parties consequent upon the temmination of the coniract and in particular any rght
for remuneration which has almady arise.n or xs to anse

{2) On termination of the contract exzher party TUSt feturn to the other party that wlﬁch he has
receivedﬂmhimfortheexecuﬁonofmecmm PR

Comment

1 'Ihepmblemofmeeﬁcﬁsof&rminaﬂmisofagmxﬂn&umwdmﬂdmwfombedaﬂ; ,
with in the same way as any other general question (see Art. 28, comment 3). It has nevertheless
been taken up since the problem of which obligations cease and which continue to exist plays a
particularly important role in connection with long term contracts including the contract of commercial
agency. A number of provisions remain valid or even arise anew after the contract has been terminated
(see for instance Amt. 19). This should be refiected in a generul manner.

2. It is of particular importance to state that the rights relating to remuneration are not affected
by termination since some national laws provide that all claims of the commercial agem; to commission

or expenses fall due on termination (Swiss CO Art. 4181, pam 2).

3, The wonding of para 1 has been strongly influenced by Art. 81, para 1 CISG. It goes without
seying that only justified termination is envisaged.

4. Since the principal is also placed under certain obligations by this proposal and probably to
a greater exient by the contract of commercial agency, it may well be that he puts at the disposal
of the commercial agent property of a certain commercial value. Pars 2 makes it clear that this has
10 be returned by the commercial agent on his own initlative. Though the rule is primarily addressed
to him it has been formulated as a bilateral norm 50 s 1o grant egual rights to botk parties and to
cover those rare cases where the comwercial agent hends over property o the principal for the
execution of the contract,

Anticle 30
Post-contractual restraint of trade

A clause restricting the business actvities of a commercial agent following termination of the
contract of commercial sgency shall oply be valid if and o the extent that:

(a) it relates to the geographical area or the group of customers and the geographical area entrusted
to the commercial agent and to the kind of goods covered by his agency under the contract,
and

(b) it does not exceed a period of two years sfier the termination of the contract of commercial

agency.




Comment

Many national laws do not desl with this problem at all, but Limit themselves to competitive
. activities during the validity of the contract of commercial agency (see above). This could roake it
. easler to find & uniform solution. The proposal is an abbreviated, simplified and modified version

CHAPTER VI - FINAL PROVISIONS
Observation LT

The chapter has not yet been drafied, but the well established pattems of CISG, CAISG, UCIFIL,
UCIF and others could easily be used to that end. These Conventicns also contemplate the neces ecessary

.....
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