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CHAPTER 1. .-

. GENERAL PROVISIONS - ...

[Article 1.1
(Application of the Principles)

(1) These Principles-afé:iﬂténdédgtoflay_dGWn general
rules for international commercial contracts.
-{2). -For the purpose of these Principles:
~+ta) .a -contract is . international  whenever. .it.
s involves- a choice between the -laws . of  different
countries; '_z:
-« {b):a contract is of .a. commercial nature.whenever
it is made by both parties in the courss of. their.
trade or profession.
{3) The Principles will apply when the parties have
agreed that their contract be governed by them.
{(4) The Principles may be. .applied
(e) when the parties have agreed +that their
-contract - be..governed by - "general principles . of
Law", the "lex mercatoria" or the like;. o
{b) when the parties have not chosen any . system or
s owrules. of  law to .povern their contract. .
~A{8). These, Principles may.provide a solution to theuh
issue. raised. whers the. system o rules . of .law applicable do. .
not: do so. ] - :

[Article 1.2
(Mandatory rules of domestic law)
Nothing in these- Principles .shall restrict the
application of the rules of the law of the forum in a

situation when they- are mandatory irrespective of. the law
otherwise applicable to the contract. ]

[Article 1.3
{Party autonomy)

The parties may exclude or derogate from any of these
Principles, except as otherwise provided in the Principles.]
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[Article 1.4
(Interpretation of the Principles)

In the interpretation of these Principles, regard is to
be had to the need ” to ‘promots. lniformity in their
gpplication and the observance of good faith in
international trade. ]

[Article 1.5
(Good faith and fair dealing)

(1) The formation, interpretation, performance ' and
gnforcemerit of a contract shall be in accordarce with fthe
principles of good faith and fair dealing in international
trade. .

(2) Tha par+1es may not exclude the rule lald down in
paragraph-1i} - :

‘[Article 1.6
" {Usages) -

“ (1) The parties are bound by any usage to which they
have agreed and by any practlces which they have establlshed
between themselves. : Co :

{2) The parties 'are*'COnsidered,~7unlesev7dtherwise
agreed, to have impliedly made applicable to their contract
or its formation a.usage of which the parties knew:or- ought
to have known and which in international trade fs"widelyf?
known to, and regularly observed by, partiss to contracts of
the type involved in the particular trade concerned. ]

[Article 1,7
~(Court and arbitral tribunal)

. Th

~‘thése  Principles ‘“court" includes arbitration. -
tribunal. ] S L L

S



"CHAPTER 2

- FORMATION:

Article-2,1
- {Definition of offer)

A- proposal for concluditig. a “contract - constitiutes an
offer if it dis  sufficiently definite and indicates ‘the
intention .of the offeror to be bourid: in case of acceptance.-

Articie 2.2
{Withdrawal of offer)

- -(1). An’ offer becomes effective “when -it"reééhés'ﬁthe_
of feree, : R R S S S S e

-£2) An offer, even if it is ibrevocable, may be with-"
drawn if:the: withdrawal reaches the of féree befbre or at the
same time as the offer, : : S

Article 2.3
(Revocation of offer)

(1) Until a contract is concluded an offer may be
revoked -if -the revocation reaches the offeree before he has
digpatched an acceptance. ’ ST :

s (2) - However, an offer cannot be revoksd:

. .-{a) if it indicates, ‘whether by stating ‘& Tixed
~“Bime - for!- acceptance or- otherwise, that it is
_-irrevocable; or R o ' CE e
-{b) if it was reasonable for the .offeree to rely on -

the offer as being irrevocable and the offéree ‘hais
--acted in rellance on the offer. ) :

~Article 2.4
- (Rejection of offer)..

<~ An- ofifer - is ' terminated ‘when a- rejection readhes  the
of feror. o



Article 2.5
{Mode of acceptance)

(1) A statement made by or other conduct of the offerse
indicating assent to an offer is ‘an acceptance. Silance or
inactivity does not in itself amount to accaptance.

(2) An acceptance of an offer becomes effective at the
moment the indication of asgéent ¥eaches the offeror.

(3) However, if,.by virtue of the offer or as a result
of practices which the parties have established between
themsélves ‘or of usags, the offeree ‘may indicate assent by
performing’ ‘an’ act” without  notice to: the offeror, ‘the.
acceptancs iy effective at 'the moment the act is performed.

Article 2.6°
(Time ‘6f acceptance)

: “An offer must be accepted- within ‘the time the offeror
has fixed or, if no time is fixed, within a reasonable “Hime) -~
due-account being taken of ‘the circumstances of the transac-
tion, inecluding -the: rapidity®of ‘the-means of communicatioh'
employed by the offeror. An oral offér must be - atéepted
immediately unless the circumstances indicate otherwise.

© . Article 2.7
(Acceptance within a fixed peried of time)

(1) A period of “timé fop acceptance ' fixed by the’
offeror in a telegram or a letter begins to run friom tha *
moment the telegram i& harided in’ ‘for dispateh or from the
date shown on-the-letter or, if no- such date is shown, from
the' date ‘shown on  the envelope.” A ‘period of time for
acceptance fixed by the offeror by means--of - instantanecus
communitiation’ béging to run from the moment that the of fer
reaches ‘the offeres, - EECE ‘ e

{2) Official holldays op’ non—buszness days" oecurring
during the period for acceptance are included in calculating
the period. However, if a notice of acceptance cannot be
delivered at the address of the offéror on the last day of
the period because that day falls- oft an official holiday or
a non-business day at the place of business of the offeror,
the-‘period ‘is’ exténded until the Tirst business day- wh:.ch
follows, S



che Article. 2.8
(Late acceptance, Delay in transm1881on)
(1) A,late acceptance is nevertheless effective as. an-
acceptance if without..delay the offeror orally so -informs:
the offeree or dispatches a notice to that effect.

{(2) If a letter or other writing containing a late
acceptance shows that it has been sent in such circumstances
that if -its- tnansm1851on had -been normal. it would have
reached the. offeror in due. time, -the late  acceptance is
effective as an acceptance unless, without delay, the
offeror .orally informs the offerse: that he considers. his
offer ag having lapsed .or -dispatches.-a notice to that
effect. ;

Article 2.9
(Withdrawal of accseptance)

An acceptance,may,beuﬁiihdb,wég f the withdrawal reaches
the offeror before or at the same time as the acceptance

would have become effective, ... .

oo ETvs

',Article 2,10
{Modified acceptance)

{1} A reply to an offer which purports to be an
acceptance: but contains .additions, limitations or other
modifications is a. rejection of the offer and constitutes a
counter-offer. . : S PoL T oa :

. -{2) - However, a reply to an, offar whlch purports to be
an acceptance but contains additional or different terms -
which do not materially alter the terms of the offer consti-
tutes an acceptance, unless the offeror, without undue
delay, objects orally to. .the -discrepancy or dispatches a
notice to that effect,.If he does not sgo -object, the terms
of the contract are the terms of the offer with the modifi-
cations contained in the acceptance,

: Artlcle 2 11 . : R
(ertlngs in conflrmatlon) Cmem e

If a wrltlng whlch <is. sent Wlthln a reasonable time

after_the,conclu51on of the centract and which purperts to .



be a confirmation of the. cohtract contains additional or
different terms, such terms™ will become part of the
contract, unlsass they naterlally alter the contract or the
recipient,; - “without ~ undue ‘delay, ‘orally obJects to the
diserepancy or: dlspatches a notlce to that effect ’ '

fan Article 2,12
“(Conclusion of contract depehdent on agreement:
“‘on specific matters or in‘a specific form)

"Where one of the parties in the coiirse of negotiations
ingists that a contract not be conéluded until thers is
agreement on specific matters or in a specific form, the:
contract is not concluded before there is agreemsnt on these
matters or in that form.

Article 2.13 7 B
© " {Céntract’ with terms deliberately left open) ;;

(1) If the parties intended to conclude a contract, the
fact that they have intentionally left a term to be agreed
upon in further negotiations or to be determined by a third
person does not prev9nt a’ “contract from coming into
existence. fooomn o

{2} The existence of the contract is not affected by
tha fact that subsequently’

{a) the parties reach no ‘agreement on the term,‘or

“(b) the third person does not determine the term,
provided that there is an alternative that is reasonable in
all of the- clrcumsﬁances,'inbluding-any inténtion of the
partles. i ‘ s T D PR A S

ST ‘Artiele 2,147
©t 0 o (Negotiations in bad faith)

(1) A party is free to nsgofiate and is not -liablé for
failure to reach an agreement.

{2) However, a party who has negotlated or broken off
negotiations in bad falth is. llable for the logses caused o
the other party. T R

{3) It is bad faith, in particular, for a party to
enter into ori‘continue- negotlatlons kn0w1ng that ‘he ig’ not
able or willing té“make ah sgreement with the other party.



Article 2,15
(Duty of ‘confidéntiality)

-+ Ifinformation-is ‘given as confidantial by .oneparty in
the course of negotiations, the othep" ‘party. is under a diity -
not to disclose that informsticn or ‘Use it improperly for-
his own purposes whether or'not-a contrast is subsadguantly &
concluded. Ifappropriate, thé temedy for breach may includé '
compensation based on ‘the benefit received by the other
party.

{Form of the contract)

(1) Nothing in thése ‘Principles requires a contract- to
be concludsd in or evidénced by wrltlng. It may be proved by’
any meang, including witnesses.' ' v SR T

(2) A contract in writing which contsins a® provisicn’
indicating that the writing completely embodies the terms on
which the parties have agreed cannot be contradicted or
supplemented by evidence of priér statements or agreements.
Howaver, such statements o agreements may be used to
interpret the writing. - ‘

(3) A contract in writing which contains a provision
requiring ‘any modification ‘or termination by agreement to be
i wrltlng may not be otherwise” modified or terminated by~
agreement. However, a party may be precluded by his conduct
from asserting such a provision to the extent that the other
party has relied on that conduct.

Article 2.17
(Contracting under standard terms)

(1) Where one party or both parties use standard terms
in conecluding a contract, the general rules on formation
apply, subject to Articles 2.18 - 2,20,

(2) Standard terms are provisions which are preparsd in
advance for general and repeated use by one party and which
are actually used without negotiation with the other party.



Article 2.18
{Battle of forms)

If +oth parties ugse standard terms and they reéach an
agreement: except on those terms; a contract is concluded on
the basis of the agreed terms and any standard terns which
aré common’ in substance unless one party clearly indicates.
in:advanceor-later, without undue delay, informs the" other
that-he -does not intend to be bound by such a contpadét, -

Article 2.19 '
(Surpriging provisions)

No provision contained in standard terms which by virtue
of - its content, - language or  preésentation is’' of such a
character  that-the other:party could not reasonably have
expected it, shall be effective,: unless it . has " been
expressly. accepted by that party. ‘ ’

. ¢ Article 2.20
==+ {Conflict between standard terms
and individual provisions)

2= Lf :there is -a conflict .between & standard . tepm -and
another tarm:[which: is pot' a 'standard term] the other ' term
prevails, : - = SRR RN ST




CHAPTER 3. .

oo . - . SUBSTANTIVE VALIDITY - . . . . ¢ .

Article 3.1
(Validity of mere agreement)

A contract is concluded, modified or terminated by the
mere agreement of the -parties,: without any further require-
ment such: as bargain, exchange, ‘delivery.  [or. the existence:
of .a :cause]. - L -

Article 3.2
{(Definition of”misﬁaka}

Mistake is an srroneous assumption relating to facts or
to law existing when the .contract was: concluded. .

Article 3.3 .
(Relevant Mistake)

(1} A party may only avoid a contract for mistake if
when the contract was concluded the mistake was of such
importence that a reasonable person-in the same situation ag
the party in error would ha#énbontracted only on materially
different terms or would not have contracted at all if the
true: state .of ‘affairs had been known, and S

<. {(a) .the other party made the same mistake,: ~or

~.caused. the mistake, -or knew or ought to have known -
- of the mistake .and it was contrary to reasonable -

commercial standards of fair dealing to leave the:.:
~mistaken party in error, or - S o
(b} the other party has not  at the time “of -
avoldance acted in relisnce on the contract.
{2) However, a party may not avoid the contract, if
(a) it committed the mistake with gross negligence,
or S
(b} the mistake relates:.to -a matter in repard to
which the risk of mistake was assumed or, taking
,lnto account alil the relevant circumstances, should
- be borne- by-the-mistaken party. . ‘



- 10 -

Articls 3.4
(Error in expression or transmigsion)

An error occurring in the expression or transmission of
a declaration is considered 'td be a8 mistake of the psrson
from whom the declaration emanated.

- Article 3.5
(Remedies for non-performance)

‘A party-shall not be entitled to avoid the ‘contract on-
the “grounid of mistake if the circumstances on which h&"
relies afford, or could have afforded, him a remédy for
non-performance.

“° Article 3,6
{Fraud)

PITA.

S e

A party may avoid the tonfract when he has been 16d to
conclude it by the other party's fraudulent representsation,
including language or practices, or fraudulent non-
disclosure of circumstances which according to reasonable
commercial standards of fair dealing he should have
disclosed,

Article 3.7
© - (Threat)
A party may avoid the contract when he has beer led to
conclude-it by the otheb party's unjustified threat which,
having due regard o’ the wcircuiistances, is so- imminent and
serious as to Isave him ro- reasonable alternative. In
particular, a threat ‘is unjustified- if the ‘act or omission
with which the promisor has been ‘threatened is wrorgful in
itself, or it is wrongful to' use it ‘as a means to obktain the

promise., -
Article 3.8
(Gross disparity)

"1} A party may avoid a contract or an individual term
if at the time of the making of the contract the contract or
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term unjustifiably gives . the other party an excessive
advantage. Regard is to be had to, among other things,
(a) the fact that the other party has taken unfair
-advantage . of the aveiding party's. dependence,
. economic. - distress or urgent nseds, or of - his.
. iAmprovidence, - ignorance, ineXperienpe- or, lack_.pfzv
bargaining skill, and. o - T e :
(b} the commercial setting and purpose of the
contract.

(2) Upon the request  of .the party entitled +to
avoidance, a court may adapt the. contract or term in order
te bring it in accordance with reasonable commercial
standards .of . fair dealing. . S

(3) A court may do.so also upon the request of a party
receiving a notice of avoidance providing that party. informs .
the party who sent the notice. promptly after receiving it -
and before that party has acted.in reliance on it., The.rules.:
stated in Article 3,12(2), apply accordingly.

Article 3.8
{Initial impossibility)

-. (1) - The mere fact that at the time of the conelusion of ..
the contract the performance of the assumed obligation. was -
impossible shall not affect the validity of the contract.

(2) The mere fact that at the time of the conclusion of
the contract a party was not entitled to dispose of the
assets to which the contract relates, shall not affect the
validity of the contract,

S

Article 3.10
{Third persons)

(1) Where a fraud, a .threat, a .gross disparity or a
party's mistake is imputable to, or is known or ought to be
known by, & third person for whose acts the other party is
responsible, the contract may be avoided under the  same .
conditions as if it had been concluded by the other party -
himself, . . . o

--(2).- Where a fraud, a threat or a gross. disparity is
imputable to a third- person for whose acts- the other party.:
is not responsible, the contract may be avoided if the other .
contracting party knew or ought to have known of the fraud,.
the threat or the disparity, or has not at the time of
avoidance acted in reliance on the contract,
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oA S Epgiele 3,11
Lt o {Confirmation)

“If thé party who is  entitléd” to ‘aveoid thé " contract
expressly or impliedly“'éonfirms: the contract ‘after the
pericd-of timé for giving notlce ‘of avoidance hdS begun to
run, av01dance of the contract 1s exciuded, * ’

-

Article 3,12
*‘(Adaptétion“of cohtréét)‘

(1) If a party is entitled to 'avoid the contract for-
mistake  but the other party 'declares himself w1111ng to
perform or performs the contract as it: was understood by the
party entitled to avoid, the contract shall be cons1dered to
have been concluded as the lattép understood it. Thé &ther:
party must make -such a ‘d&élaration or - render such®
performance promptly after having been informed of the
mamner in which the party entitled to aveoid had understood
the contract and before that party has acted in reliance on
a notice of avoidance. - T ¥

{2) After such a declaration or performance the right
to avoid ‘is lost and any earller notlce of aVOldance is
1nefféct1ve.- o h ' ' ten

C Apticle 3,13
" (Notice of avoidance} -~ -

Avoidance must be by notice which must reach the other
party.

Article 3.14
) (Time“fimits} S

C0 (VY Noties of avoidance must' be” given ‘within ‘a
reasonable time; with dus régard'to the 01rcumstances,‘aftér:
the &voiding party Knew or-could ‘not have been unaware of“
the relevant facts and became capable of actlng freely. =

“(2)Where an individual “term of “a cohtract may be
avoidéd'by‘a party under Article 3.8, the time-peridd runs’
from.- the ~-moment’ that : the term is -assérted by the other -
party.. o ST RTINS
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-Article 3,15
(Partial avoidance} .
~..If a ground. of avoidence affects only individual terms
of a contract, the effect of an avoidance is limited -to
those terms if, giving due - consideration: %o all
circumstances of the case, it is reasonable to. uphold the
remaining contract.

,Article33.16
{Retroactive -effect of .avoidance)

(1) - Avoidance shall take effact retroactively, -

{2} - .On .avoidance either party.may claim restitution of
whatever it has supplied .under the contract. or the part of
it avoided, provided that it concurrently makes restitution
of whatever it has received under the contract or the part
of it avoided, or, if it cannot make restitution in kind, it
must make an allowance for what it has received.

Article 3.17
{Damages)

[Irrespective of whether or not the contract has been
avoided, the party who knew or ought to have known of the
ground for avoidance is liable for damages so as to put the
other party into the same position it would have been in if
it had not concluded the contract. )

Article 3.18
(Mandatory character of the provisions)

The provisions of this chapter are mandatory, except
insofar as they relate or apply to mistake and to initial
impossibility.



~ 14 -

Articls 3,19
{Quastions not covered)

J: These Pr1nc1ples do not deal w1th an’ 1nva11d1ty arl51ng
from :
"(a) lack of capacity,’

“{b) lack of authority, or

(c) immorality or illegality.

. Argiclé 3:20°
" {Unilateral declarations)

Unless étheeréé prov1ded in~ these Pr1n01ples,'_the
prav181ons SF thls chapter apply by analogy to declaratlons

whlch are addresqed by one party “to the othpr. i 'J
; . RNtS S TR

PR F T TV I - [N . : .
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- CHAPTER 4. -

INTERPRETATION

Article 4.1
(Intention of Parties)

(1} A contract-shall be interpreted according to  the
parties' common intention if such an intention can be
established.

(2) If such an intention cennot be sastablished, the
contract shall be interpreted according to the meaning which
reasonable persons of the same kind as the parties would
give to' it -in the same circumstances.

Article 4,2
(Intsrpretation of statements and other conduct)

(1} A party's statemerits end other oconduct shall be
interpreted according to that party's intention, 4if the
other party knew or could-not have been unaware of that
intention. . . o SR i ‘

{2) If the preceding paragraph is not applicable, such
statements and conduct shall be interpreted according to the
understanding that a reasonable person of the same kind as
the other party would have had in the same circumstances.

: Article-4.3 :
- - -=:{Relevant: circumstances)

(1) In applying Articles 4.1 and 4.2, due consideration
shall be given to all relevant circumstances, including:

(a) any preliminary negotiations between the
parties;
(b} any practices which the parties have
established betwesn themselves;
(¢) any conduct of the parties subsequent to the
conclusion of the contract;
(d) the commercial setting and purpose of the
contract;
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{e) any meaning commonly given +to terms and
expressions in a trade concerned; and
(f) any usages.

Article 4.4
{Interpretation of unclear contract terms)

If the terms of a coﬁf}édt-ére‘otharwise unclear, they
shall be interpreted so as to give affect o all the terms
rather than to deprive some of them of effect,

{Contra proferentem ruls)

_ If contract terms supplied by .cne--party are otherwise.
unclear, there is a preference for their interpretation
against that party.

Article 4.8
{Reference to the contract as a whole)

;a,Terms and expressions,shallﬁbe interpreted;in the 1ight,
of the whole contract or statement in which they appear: -

- Article 4,7 -
. w - {Linguistic digcrepancies.)

If a contract is drawn up in two or more linguistic
versions being equally authoritative, in case of discrepancy
between the versions _théré;;iéf'a preference for the
interpretation according to the version in which it was
originally. drawn up.

.
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CHAPTER 5

PERFORMANCE:

SECTION 1; Performance in General

Article 5.1.1
ﬁExpress'anﬁ_impliedgqbligations)

The contractual obligations of the  parties. may,.be.:
express.or ‘implied. 5 5 e :

Article 5.1.2
{Duty of diligence
Duty to achieve a specific result)

{1) To the extent that an obligation of a party
involves a duty of diligence, that party .is bound to.observe
the . diligence . observed by. reasonable personsrpf\-the same
kind under similar circumstances.. :

(2).To the extent: that. an obllgatlon of a party
1nvolves a. duty to ach1eve 2 specific result, thdt party is
bound to achieve that result :

(Determination of kind of duty involved)

In determining the extent; to: which an obligation of a
party involves.a duty of diligence in the. performance of an
activity or a duty to achieve a specific result, regard
shall be had.to the followirig circumstances, among others:

{a) -the way in.which. the. obllgatlon 1is expressed in
. the.contract; = - : B
{b) the contracLual price and other terms of the.;
contract;
(¢) the degree of risk normally involved in
achieving the expected result;
(d} the other party's ability to influence the
performance of the obligation,
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Artitla5.1.4
(Cooperation between parties)

Each party shall cooperate with the other party, when
such cooperation may reasonsbly be expected for the
performance of that party's obligations.

Article 5.1.5
(Partial performance)

{1} The obligee may reject an offer to perform in part
at the time performance is due unless he has no legitimate
inkerest in doing sa. ) s SRR

{2) Additional expenses caused to the-*obligee“ by
partial performance are *t¢ be borne by the obligor without
prajudice to any other remedy.

‘Artiecle 5.1.6
(Time of performance)

A party nust perform-its-obligations: - R SRS RS
s s {a) if-a time is fiwed by or determlnable from: thes
contract, at that time; ' S A
. (b} if a‘period of: time is fixed by er determlnable
S ST from-'the contrdet, ‘dt any time within: that period.:
unless circumstances indicate- that the' other party
is to choose a time; or
{(c) in any other case, within a reasonable time
after the conclusion of the: contract.

B ~Article 5.1.7 R
(Performance ‘“t ones time or in 1nstalments)

Ihﬂ@éses”underﬂArticle Sglrs(b)"or.(c),-a party must
perform®its-obligations’ at one time, 'if that performance can
be rendered at one time and the circumstances do not
indicate Gtherwise. sl R M
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Article 5.1,8
- {Order of performance)

(1) To the extent that the partles' performances can be
rendered simultaneocusly, the parties are bound to render
them simultaneously unless the circumstences °indicate.
otherwiss. . : : :

(2) To the extent that the performance of only one
party requires a period. of. time, that party.is bound to
~render i%ts performance  first, unless the circumstances
. indicate otherwise. -

Artiele 5,1.9
(Earlier performance)

{1} The ohligee may ..reject an earlier performance
-unless he has no legitimate.interest in.doing-so. ‘ '

{2} A party's acceptance of an earlier, performance does_
not affect the time for the performance of his own
obligation if it has been fixed irrespective of the
performance of the other party's obligations.

(3) Additional expehséé caused to the other party by
earlier performance are to be borne by the performing party,
-without prejudice to any other remedy.

Article. 5!1! 10
(Place of performance)

(1} If the place of performance ig not fixed by nor

determinable from:the contract, a party ig to perform:

(a) a monetary obl1gat10n, at the creditor's place

: of business; :

(b} any other obllgatlon, at 1ts own place of busi-

: ness, . . S

_ {2} A party must bear any 1ncrease in the. expenses
incidental. to performance which is caused by a change in his
place of business subsequent %o the conclusion of the
contract.
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Article 5.1.11
(Price determination)

(1) If a contract does not fix or make provisiod for
determining the price, the parties are considered, in “the -
absence of any indication to the contrary, to have made’
réferencg_to the price génerally charged at the time of the
COnclu31§n of the contract for such performances under
comparable circumstances in the trade concerned, or if no
such price is available, to a reasonable price. ]

(2} ‘Where the price is to be determined by one party
whose determination is manifestly unressonable, then
notwithstanding any prov151on to the contrary, a reasocnzble
price shall be substituted. '

- {3) Where the price is to be fixed by a third person,
and he cannot or will not do g0, the price shall be a
reasonable prlce. ' '

{4) _Where the prlce is to be  fixed by reference to
factors wh;ch do not exist or have ceased to exist or to be
accessible, the nearest equlvalent factor shall be treated
as a substitute. :

Article 5.1.12
(Determination of quality of performance)

If the quality of performance is not fixed by nor
determinable from the contract, a party is bound to render a
performance: of a quality that is reasonable and not less
than+ average in the circumstances.

o Article 5.1.13
2 "7 (Payment by:cheque or other instruments)

o - -

(1} Payment can be made in any. form used in .the
ordinary courss of business at the place of payment.

(2) However, a creditor who accepts, either by v1rtue
of paragfaph {1) or volﬂﬁtarily, a cheque, an other order to
pay or a promise to pay, 1is presumed to do so only on
condition that it will be honoured.
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Article 5.1.14
(Payment by funds transfer)

(1) Unless the creditor has indicated & particular
account, payment can be made by a transfer to any of “the
financial institutions in which the creditor has made” it
known: hé&shag an account. g s

(2) In case of payment by a transfer the obligation of
the debtor isidischarged when the transfer to- the credltor s
finanecial ingtitution becomes effectlve. R

[Article 5.1.15
(Currency of paymént)

A monetary obligation due in a currency other than:that:
of the place of payment may:be paid in. the currency of the
place of payment unless : :

. {a) that currency is not freely convertible;
(b} the parties have agreed that payment should be
-made effectively in the currency of the contract, ]

l[Article 5.1.16
{Currency not specified)

If the contract does not indicate in which currency a
monstary obligaticn is due, payment is to be made in the
currency  usually - agreed Dbetween parties for such
performances under comparable circumstances in the trade
concerned. | : E S

Article 5,1,17
(Taxes_and~dutieé)

Each party shall bear the costs of performance of 1ts
obllgatlcns.‘ : : SR
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Article 5,1.18
{Imputation -of payments)

(1) ~A debtor owing several monefary obligations to the
game creditor may specify at the time of payment the debt to
which:he intends the payment to be applied. However,  the
payment discharges first any expenses, then interests due
and finally the principal. : '

(2) ~If the debtor does not-make such a specification,
the creditor may, within a reasonable time after payment,
declare to the debtor the obligation to which he imputes the
payment, provided that obligation is due and undisputed.

(3) In the absence of imputation under paragraphs (1)
or (2), payment is ' imputed to +that obligation which
satisfies one of the follow1ng crlterla. in the sequence
1ndlcated' : 2 :
~ (a) en ebllgatlon which is due or Whlﬁ?"ls the
first to fall due; SRR AnmE

(b) an obllgatlon for which the'creéditor has least
rsseurity; :
" {e) the obligation which is the most burdensome for
the debtor;
(d) the obligation which has arisen first.
If none of the preceding criteria applies, payment is
imputed to all the obligatione proporticnally.

[

Article 5.1.19
(Imputatlon of non—monetary obllgatlons)

Article 5.1.18 applies with appropriate adaptations to
the imputation of performance of non-monetary obligations.

Article 5.1,20
(Application for public permission)

Wnere the law of a State requires a public permission
affecting the wvalidity of the contract or making its
performance impossible and that law or the circumstances do
not indiczte otherwise

{a) if only ones party has his place of business in
that State, that party shall take the mneasurss
necessary to obtain the permission; and
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(b) in any other case th& party whose performance
requires permission shall +take the necessary
measures,

Article 5.1.21
{Procedure in applying for permission) - -

(1) The partyirequired to take the measures necessary
to obtain the permission shall do so without undue delay. He
shall bear any expenses incurred.

(2) That party shall whenever appropriate give the
other party notice ©f the grant or refusal of such
permission without undue delay.

Artlcle 5,1,22 .
(Perm1551on neither granted nor refused)

(1) If, notwithstanding the faet that  .the party
responsible took: all measures required, ' permission was
rigither granted nor refused within an agreedi—period or,
whers tio period hag been agreed, within & reasonable btime
from +the conclusion of the: contract, either - party is
entitled to terminate the contract. - Coe '

(2) Where the permission affects only some terms,
paragraph (1} does not apply if, giving due consideration to
all circumstances of the case, it is reasonable to uphold’
the confract even if the permission is refused.

Article 5.1.23
{Parmission refused)

(1} The refusal of a permiééion;affecting the validity
of the contract renders the contract veoid. If the refusal
affects ;the validity of -only some terms, only such- terms are
vold -ify giving due consideration - to- all circumstances of
the case,~it is reasonable to uphold the remaining contract.-

{2) Where +the refusal of a permission makes :the
performance of the contract. impossible in- whole or in part,
the rules on non-performance apply.
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SECTION 2: Hardship-

Article 5.2.1
{Pacta sunt servanda)

If the performance of a ' contract is rendered more
cnerous for one of the parties, he is nevertheless bound to
fulfil ‘his obligations, unless a case of hardship occurs.

B Article 5.2.2 -
LT “t (Definition. of hardship)

(1) There is a case of hardship whers:
[{a) the occurrence of events fundamentally alters
the equilibrium of the tontratt, thereby placing an
excessive burden on'ohe party, and]
(b) this occurrence of events arises or becomes
known or ought to have become known or. ought %o
have berome ‘known to the [parties] [disadvantaged
. partyl-after the conclusion of the "contract and
- .gould-not rsasonably-have been taken into account
-.at the time of the conclusion of the contract, and
(c) these events are: beyond the control of the
© 07 [parties][disadvantaged party]. '
©(2)-A “party. is- excluded from  invokifig a case- of
hardship o i |
(a) in asg far as this case arises after the
relevant performance has been rendered or
(b) he has assumed the risks forming the hardship.

_ Article 5.2.3
- {Effects of Hardship)

“{1) “In cage of hardship™ the - disadvantaged party fg
entitled tb tequest renegotiations, provided - he does so
without undus delay. The request shall 1ndlcate the grounds'
on which “it is based. : '

“{2) On fajluré to open renegotiations according " to
paragraph (1), or in default of ‘agreement” within a -
reasonable period, or if one party terminates renegotiations
either party may resort to the court.
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(3) Upon regusst of either party the court may, after
having ascerteined the presuppositions for invoking a
hardship case,

{a) either terminate the contract at a date and on
terms to be fiked, or -

{(b) adapt the contract with a view te restoring the
equilibrium of the contract before the hardship.
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- 'CHAPTER 6
NON-PERFORMANCE

SECTION 1: Ceneral Provisions

Article 6.1.1
{Definiticon)

In these Principles '"non-performance" meansg failure by a
party to perform any of its obligations under the contract,
including defective performance or late performance.

Article 6.,1.2
(Other party's interference)

- A party may not rely on the other party's non-per-
formance to the extent that such non-performance was caused
by the first party's act or omissmion or by another event as
to which the first party bears the risk.

Article 6.1.3
(Withholding Performance)

(1) Where the parties are to perform simultaneously,
gither party may withhold performance until the other party
tenders its performance.

{2) Where the parties are to perform consecutively, the
party that is to perform later may withhold its performance
until the first party has performed.

Article 6.1.4
(Force majeure)

(1) A party's non-performance is excused if that party
proves that the non-performance was due to an impediment
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beyond its control ‘and that ‘it could not reasonably be
expected to have taken the impediment into account at the
time of the conclusion of the contract or to have avoidasd or
overcome it or its consequences.. - '

(2) Wwhen the impediment is only temporary, the excuse
shall have effect for such period as is reasonable taking
into account the efféct of the 1mped1ment on’ performance of
the contract. ' : : : o T Co

(3) The party who fails to perform must give notice to
the other party of the impediment and its effect on its
ability to perform. If the noktice is not received by the
other party within a reasonable time after the party who
fails to perform knew or ought to have known of the
impedimerit, it is liable for damages resulting from such
noh~receipt; g T o 3 e

(4) Nothing in this article prevents a party from éxér-
cising ‘a right %o’ termiriate the contract or withhold
performance [under ‘thege Priritiples]. '
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~ SECTEON.-2 -+ Specific Performance. .

Artlcle 6 2 1. .
: (Performance of- monetary cbllgatzon)

If the debtor of an. obllgatlon to ‘pay money . does not
make payment the creditor may demand payment e

- Art;cle 6 2 2 e .
(Performance of non—monetary obllgatlon) .

‘ -_If‘afparty-throwesqan;obligationpnther than Qnecto-pay
money does not perform, the other party may requir—e PR
formance, ‘unless .. o SRR o I
= eennc (a) performance is 1mp0351b1e in law or in fact, or
{b) performance ‘involves an unreasonable effort-or
gxpense; or '
(¢} the obligee may reasonably obtain performance
from another source; or
(d) performance is of a personal character; or
(e¢) the obligee does not require performance within
a reasonable time after he has, or ought to have,
become aware of the non-performance.

Article 6.2.3
(Reparation of defective performance)

A right to require performance includes in appropriate
cases the right %o require repair or replacement.

Article 8.2.4
(Judicial penalty)

(1) Where the court orders the obligor to perform, it
may also dirgct that the obligor pay a penalty if he does
not comply with the order.

(2) The penalty shall be paid to the obligee unless
mandatory provisions of the law of the forum provide other-
wise., Payment of the penalty to the obligee does not affect
any claim for damages.
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(Unenforceable claim for specific performance)

If a claim or a court degision- for specific performance
cannot be enforeed, the obligee is not precluded from
invoking any other remedy for nonw-performance,
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SECTION 3: Termination

. .:{The right to terminate the contract)

(1) A party may declare the contract terminated if the
failure of the other party to perform an obligation under
the contract amounts to a fundamental non-performance.

(2) In determining whether a failure to perform an
obligation amounts to a2 fundamental non-performance the
following circumstances are significant

{a) whether the non-performance substantially
deprives the aggrieved party of what he was
entitled to expect under the contract unless the
ofther party did not foresee and could not
reasonably have foreseen such result;

(b) whether strict compliance with the obligation
which has not been performed is of essence to the
contract; :

(¢) whether the non-performance is intentional and
gives the aggrieved party reason to believe that he
cannot rely on the other partyfs future per-
formance;

(d) the extent to which the defaulting party will
suf fer forfeiture if the contract is terminated.

Article 6.3.2
{Termination after notice fixing
additional period for performance)

(1) 1In case of delay in performance the aggrieved party
may in a notice to the defaulting party fix an additional
period of time for performance. When the delay does not
amount to a fundamental non-performance under Article 6.3.1
~the additional period, if not of reasonable length, shall be
extended to a reasonable length.

(2) If a defaulting party fails to perform before the
time allowed him under paragraph (1) has expired the
aggrieved party may declare the contract terminated if he
has not already provided for its termination in his notice
Yo the defaulting party.

(3) Paragraph (2) does not apply when the obligation
which has not been performed is only a minor part of the
defaulting party's contractual obligation.
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Article 6.3.3
(Notice of termination

(1) A party will lose his right to declare the contract
terminated for  nonzperformance unless . he gives.inotice of-
termination to the other party after he has or ought to. have
become aware of the non-performance. SRR AR e T

(2) A party to whom performance has been offered late
will lose any right he may. have to declare: the. contract
terminated unless he . gives notice of  termination to the
other party after he has.or ought to have become aware of
the-of fer. . < ‘e ‘

(3) Where no performance has been offered notlce in
accordance - with paragraph (1) is required only. when the
aggrieved party has reason ‘to.:believe that the "defaulting
party intends to offer performance,

(4) A notice by the aggrieved party under’ the ‘praceding
paragraphs must: be.rgiven .within reasonable time -after that
party-has become or ought: to have. become zware of the non-
performance ‘(paragraph:£1)) or the offer (paragraph (2)).

Article 6.3.4
(Anticipatory non-performance)

Where prior <o the date for performance by one of the
parties it is clear -that there will be a fundamental non-
performance by him, the other party may declare the contract
terminated.

Artiecle 68.3.5
{(Adequate assurance of due performance)

A party who reasonably believes that there will be a
fundamental non-performance by the other party may demand
adequate assurance of due performance, Where this assurance
is not provided within reasonable time the parity demanding
it may declare the contract terminated.



(1)

- 32

Article 6.3.6
(Termination excluded)

A party who has recewed property loses the right

td terminate thé contract for non——perf‘ormance if he is
unable to make restitution of ‘chm property substantlally in
the same condltmn in wh:.ch he recelved 1t. ' ‘

@

Par-agraph (l) does not apply
(a) if the 1mp0851blllty of mak:.ng restltut:mn of

' the property or part thereof substantially” :m the

condition in which the party received 11: 1s not” due

%o his act or om:.ssmn, or

(b) if the property or part of: it has pem.shed orr

' deteriorated as a result of a normal examnatlon,"

or

(e} if “the ©property has been consumed or

“transformed in the ‘course of normal use by -the -

party “who received ‘it before that party “became

~ aware  &r ought to have become aware that he was’

entitied to terminate the contract,



SECTION 4: Damages and exemption clauses

Article 6.4.1
(Right to damages)

Any non-performance gives the aggrieved party-é right to
damages [either exclusively or in conjunction with . other
remedies] except where the non-performance is excused under
Article 6.1.3.

Article 6.4.2
{Formal notice of default)

(1) The right to damagéé;for delay accrues on the day
where the aggrieved party has given notice by any reasonable
means of his demand.for the_immediate performance of the
contract, ' o

{2} DNo notlce 1s requ;red where a mandatony date has
been fixed for the performance, or where it is certain. that
the contract w111 not be_performed_or if its. performance
will no longer henefit the aggfieved party.

[(3) If the aggrisved party gives the defaulting party a
reasonable extension for his performance of the contract in
aceordance with Articlej§;3§2(i),'he.does not thersby waive
his right to claim damages for such delay pursuant to
paragraph 1 of this Article.]

- Article 6.4;3
{Full compensation}

(1) The aggrieved party is entitled to full compen-
sation for harm sustained as .a result of the non-
performance. This harm includes both any loss which he
suffered and any gain of which he was deprived, with the
deductlon of  any cost or 1loss avozded by . the - aggrieved
party : : L e
C[t2) Su6h loss may . be non—pecunlary and includes, for
1nstance, phy51cal suffering or emotional dlstress ]
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 Article 6.4.4
(Certainty of damage)

(1) Compensation will be méde only for harm [including
future loss] that is established with a reasonable degree of
probabili ty.

- {2} Comperisation may be due’ for the loss of a chance
1nsofar ag it will probably ocour. ' o A

~ {3} Where the amount cannot be established with a
sufficient degree of probability, the assessment of damages
will be at the discretion of the court.

Article 6.4.5
(Foreseeablllty of damage)

The defaultlng party is liable cnly for loss which he
foresaw or could reasonably have foreseen at the time of the
coriclusion of the contract would be likely to résult‘from
his. non-performance, unless this nonmperformance 1s dell—
berate or reckless [grossly negllgent] B

Article 6.4.6
" (Proof of loss in case of cover)

When, as a result of the breach, there has been a
reasonable cover [transaction], the loss is presumed to be
the difference between the price fixed by the contract and
that of the cover. A greatef:or lesser loss has to be
proved. R C

[Article 6.4.7
-~ (Proof of loss by current price):

(1) When there has been no cover and the performance
for which the defaulting party is liable has a currehf
price, the loss is presumed-to be the difference between the
contract price and the cufrent price, as of the: time the
contract could have been terminated.

{2} Current price under these Principles is the price
generally charged for goods or services rendered and
delivered in comparable circumstances.
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(3) The: ¢urrent price is that of the, place where the
contract ~should have  been performed -or, - for lack of 'a
currant price there, the current price of.ancther placs -that
appears reasonable to take as a reference, taking into
account the difference in transport charges for the
performance. o N

(4) A greater or lesser loss has 6 be proved. ]

- Article 6.4.8
(Ncn—performance due in- part to the aggrleved party)

When the loss is due in- part to - the aggrieved: party s
act or omission, his award may be reduced to the extent this
act or omission has contributed to the loss, taking into
account the respective behaviour of the parties.

- {Mitigation of damage)

The defaulting party is not responsible for any
increased damage 1if the aggrieved party could have avoided
it by reasonable means, :

Article 6.4.10: i
(Compensation for non-pecuniary loss) -

Non-pecuniary loss may be- compensated by an award for
damages or by any other means.

Article 614.11
(Damages for failure to pay off a monetary debt)

(1} If a party does not pay off a monetary debt when it
falls due, the aggrieved party may [without having %o
Justify any loss] ask for interest upon that sum {from the
date of maturity or notlce, by application of Article
6.4.2].

(2) The rate of interest shall be the average bank
short~term lending rate to prime borrowers prevailing  for
the currency of payment at the due place of paymént; in the
absence of such a rate, the rate fixed by the law-of. the
State in which money the payment has to be made.
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' (3) The aggrieved party may nevertheless ask for
additional damages if he proves that the non-payment caused
him a greater loss, ' ' -

Article 6.4.12
(Judicial determination of the terms: and
conditions of monetary redress)

(1} The court may order that damages be paid in lump
sum or, according to’ circumstances, in instdlments’, ’

(2) When the court orders that damages be paid in
instalments, it may ‘index the payments. ‘ '

[

Article 6.4.13
(Time at which damages are determined)

[Subject to Articles 6.4.6 and 6.4.7] the extent and the
amount of damages are to be’ normally. determined as of the
date of the final Judgment.

Article 6.4.14
{Loss evaluated in foreign currency)

A party is entitled to ask for damages either in the
currency of the contract or:in the currency ‘in which the
loss accrues [unlese the circumstances, including exchange
regulations, indicate otherwise]. ' B

Article 6.4.15
(Interest of damages)

Unless otherwise agreed, interest accrues on damages
only after the suit is filed. o '

Article 6,4.16 "
{Exemption clauses)

‘The parties may-agree in advance to limit ‘or to exclude
their liability for the non-perfcormance of their obligations
except where that clause relates to deliberate breach of the
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contract by the defaulting party or by these for whom he is
liable or is otherwise unconsciocnable [unreasonable].

 Article 6.4.17
{Penalties and liquidated damages)

- {1} The “parties may agree in advance to the “amount
" which will ‘be.dué once thé: ‘aggrieved party has establlshed
‘his right to recover damages. :

(2) 1If this amount is manifestly excessive with redpact
to ‘the actual damage, thé court may reduce it; notwithstand—
ing all contrary agreements. : -

(3) If the agréed sum is less than the actual’ damage,
the article relatlng to clauses limiting llablllty shall

~apply. A
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SECTION -5: Restitution

Article 6.5.1
(Effects of termination in general)

{1) Termination of the contract resleases both parties
from their obligation to seffect and to receive future per-
: formance,: but, subjsct to Articles 6.5.2, doess not- affect
the rights and liabilities that have accrued at the time of
termination. R : . : ,

{2) Termination does not preclude a claim for  damages
for non-performance. : . B

(3) - The termination does not affect any provision in

"< the contract for the settlement of. disputes or any - other

term of the contract not inconsistent with its termination.

Article 6.5.2
{Restitution of money received)

On termination of the contract either party may claim
restitution of whatever it has supplied, provided that it
concurrently makes restitution of whatever it has received
or, if it cannot make restitution in kind, it must make an
allowance for what it has received.



