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CHAPTER 1. .

GENERAL PROVISIONS .

[Article 1.1
(Applicaticon of the Principles)
(1) These Principles are lnhended to lay down general
rules for international commercial contracts.
(2) For the purpose of these Principles: o
(a) a. contract .is . international whenever it

¢1nvolves a . choice between the laws. of dlfferentﬂ

countries; s

. (b) a contract is of a commercial nature whenaver

it is made by both parties in the course. of, thequu

trade or profession.
{3) The Principles will apply when the parties have
agreed that their contract be governed by them.
(4) The Principles may be ‘applied
(a) when the parties have agreed that their
contract be governed by 'general principles of
law", the "lex mercatoria' or the like;

{b) when the parties have not chosen any system or, .

. .rules of law to govern. their contract.

_ 15)QhTheae Principles may provide a solutlon to theil
issue raised, where the system or rules of law appllCdble do

noﬁ“dqlgo j

s e

[Article 1.2
(Mandatory rules of domestic law)

Nothing in these Principles shall restrict the
application of the rules of .the law of the forum in a
situation when they are mandatory lrrespectlve of the law
otherwise applicable to the contract. ]

(Article 1.3
(Party autonomy)

The parties may exclude or derogate from any of these
Principles, except as otherwise provided in the Principles. |

I



{Article 1.4
(Interpretation of the Principles)

In the inteppretation of these Principles, regard is to
be had to the need’ +o  promote uniformity in their
application and +the observance of geod faith in
international trade. ]

[Article 1.5
(Good faith and fair dealing)

(1) The formation, intsrphetation, ‘performance and
enforcement of a contract shall be in accordance with the
principles of good faith &nd fair dealing in international
trade.

-(2) - The parties may 'not exclude the rule laid down in
paragraph (1).] R ' i

"[Article 1.6
" (Usages) -

{1} The parties are bound by any usage to which they
have agreed and by any practices which they have established
between themselves. - : T

{(2) The parties are  considered, unless otherwise
agreed, to have impliedly made applicable to ‘their contract
or'its formation & usage:of which the parties knew -or ought:
to have Kknown and which in international trade is widely:
known to, and regularly observed by, parties to contracts of
the type involved in the particular trade concerned. ]

[Article 1.7
{Court and arbitral tribunal)

In :+'these Principles "court" includes arbitration
tribunal. ] s I S



CHAPTER -2...

- FORMATION. = .

- . Article 2.1 ,
.-(Definition of.offer)_

; A proposal for concludlng, a contract constltutes .an
offer if .1t is--sufficiently deflnlte 'dnd ;Qd;ggtesthhg
intention-of. the .offeror to be.bound in case-of acceptange. .

Article 2.2
{Withdrawal of offer)

-(1) An offer becomes effective when. it .reaches, the
offeree . .- ... - . ... T N P

«{2) - An offer, even-if it is irrevocable,.may be .with=-
drawn -if the withdrawal reaches the‘offeree bgfo§£;Qr;atnthe
same -time as§ the offer,. “ )

Article 2.3
(Revocation af offer)

(1) Until a contract is concluded an offer may be
revoked:  if-the revecation reaches the offeree before he has
dlspatched an acceptance. . T LTS SRR Loy

- {2). However, an.offer cannot be revoked
fa) if it indicates,. whether .by statlng - flxed
- time for . -acceptance or otherwise, that it is
. irrevocable; or ; : e P
(b) if it was rea&onable for the. offeree to rely on
the offer as being irrevocable and the offeregihas
.acted in peliance on the offer,

. Article 2.4 . .
(Rejection of offer)

--An offer is. terminated when a rejection reaches the
offeror.



Article 2.5
(Mode of acceptance)

{1) A statement made by or other conduct of the offeree
indicating assent to an offer is“@n acceptance. Silence or
inactivity does not in itself amount to acceptance.

{2) An acceptance of an offer becomes effective at the
moment the indication of assent réaches the offeror,

{3) However, if, by virtue of the offer or as a result
of practices which the parties have established between
themselves or df:usage, the offeree may indicate: assent by
perfbrmlng an dCt without “nioticé to the ' offébor, the
acceptarice is “effective at the moment the act is’ ‘performed;

Article 2.6
{Time of‘acceptdnee)

An ‘offer must be accepted within the& time the offeror
has fixed or, if no time is fixed, within & reasoneble time,
due #ccount being taken of the circumstances of the transac-
tion, including the rapidity of the means -of commuhication-
employed by the offercr. An oral offer must be accepted
immediately unless the circumstances indicate otherwise.

- UArtiecle 2.7
(Acceptance within a fixed period of time)

{1)" A ‘period of timé for acceptance fixed by the -

offeror in a telegram or a letter begins to ‘run from the ~

moment the telegram is harided in for dispatch or from the
date showr on the letter or, if no such date is shown, from
theé date shown on the envelope. 4 period of time for
acceptance fixed by the offeror by means of instantaneous
communlcatlon ‘begins to run from the moment that the offer
reaches the offeree. = ‘ '

(2} oOfficial holidayé or non-business days' oceurring
during the period for acceptance are included in calculating
the pericd. However, if a notice of acceptance cannot be
delivered at the zddress of thé offeror on the last day of
the period because that day falls on &n' official holiday or
a non-business day at the place of business of the offeror,
the’ perlod is exténded until” the Tirst business day Wthh
follows., iR



N > Article 2.8

{Late acceptance. Delay in +ransm18510n) R T

{1y Aclateiacceptance,is?ﬁeventheless~effectivesasﬁan

acceptance if-without delay the offeror: orally seo informs
the offeree or dispatches a notice to that effect.

(2} If a letter or other writing containing a late
acceptance shows that it has been sent in such circumstances
that if- its transmission had beern: normal it :would have
reached the-offerbr -in due time,- ‘the late -acceptance is
effective as an acceptance unless, without delsy, the
offeror -opally informs the offeree -that  he . congidersg: his
offer ag hav1ng :lapsed or-.dispatches -a ~notice!’ te::that
effect, . v e i e s ree soavT e e

Article 2,9
(Withdrawal of acceptance)

An acceptance may. be withdrawn if the withdrawal reaches
the offeror before or at the same tlme as the acceptance
would hdve hecome effec*lve.*fﬁ S B

. Article 2.10
(Modified acceptance)

(1) A reply to an offer which purports to be an’
accepbance but -contains . .additions, . dimitations ..or other
modifications is a: reJectlon of the:affer and gcongtitutes a
counter=offer. - 7 . o s SRS TR

- (2) However; a- reply Yo an offer whlch purporta to be
an acceptance but contains additional or different: terms;
which do not materially alter the terms of the offer consti-
tutes an acceptance, unless the offeror, without undue
delay, objects orally to ithe discrepancy or dispatches a
notice to that effect; If he does not so cbject, the terms
of the contract are the terms of the offer with the modlfl-
cationg contdained in -the acceptance., .- R

st BApgiele 2a11 0 < e e
(Writings in confirmation) S

"o If carwritihg swhich is’ sent within- a reasonable time:
after: the concliusion’ of the contract and which purports: t8:



be a confirmation of the '‘contract. -containg additional or
different terms, such terms will- become: part of the
contract, unless they materially alter the contract or the
recipient, 'without undue -delay, -orally objeets  to the
diserepancy or dispatches a notice to that effect. AR

: Artlcle 2.12
{Conclusion of contract dependent on agreement
on specific matters:or in a specific formj.

“"Where one of the parties-in the course of negotiations
insists that a contract not ‘be concluded until there -ig
agreement on specific matters or in a specific form, the .
contract is not concluded before there is agreement on these
matters or in that form.

Article 2.13
- {Contract with terms deliberately left open) -

(1} If the parties intended to conclude a contract, the-
fact that they have intentionally left a term to be agreed
upon: in further negotiations or te be determined by a third
person does not prevent . a contract from coming into
existence. R :
(2) The existence of the contract is not affected by
the fact that subsequently o
(a} the parties reach no agreement on theé term, or .:
#% - {p) the third person does not determine -the term, .
provided that there is an alternative that is reasonable in-
all of the clrcumbtdnces, ineluding any intention of. the
partles. e B '

Article 2.14
(Negotldtlons in bad faith)

(1) A party ig free to negotlate and is not liable for
failure to reach an agreement.

(2) However, a party who has negotiated or broken off
negotiations in bad faith is.liable for the losses caused to
the other party. BRI o

(3) It is bad faith, in particular, for a party *o
enter into or sontinue:negotiations knowing that he .is not
able or.-willing: to make an.agreement with the other party.



~Article  2.15
(Duty. of .confidentiality)

‘ - If, information is given .as.confidential by one party in

the course of negotiations, the other party is under a.duty
~not to-discloge . that information-or..use it improperly for
‘his .own purposes whether or not. a contract . is subsequently
concluded. If appropriate, the remedy.for .breach may- include
compensation. based. on the .benefit :received by. the other
party.

. Article’2,16. .-
_(Form of the contract)

‘ (1) Nothlng in these Pr1n01p1es requlres_a contract to
;be concluded /in or ev1denced by writing. It may.be proved by
‘dny means, 1nclud1ng witnesses.. = . S e s

(2) A contract in wrltlng -which contalns a provision
indicating that the writing completely embodies the terms on
which the parties have agreed cannot be contradicted or
supplemented by evidence of prior.statements or agreements.
However, such . statemenis‘joffiéé@@ements_,may be used to
interpret the wrltlng. e : s

(3) A contract in wrltlng Wthh contalns a provision
requiring any modification or, termination by .agreement. to be
;;g,wnixing'may;noﬁ_beﬂotherwisermpdified-op‘term;natad-by
agreement, However, a party may be precluded by his conduct
from asserting such a provision to the extent that the other
party has relied on that conduct.

Article 2.17
(Contracting under standard terms)

(1) Where one party or both parties use standard terms
in concluding a contract, the general rules on formation
apply, subject to Articles 2.18 - 2.20,

(2) Standard terms are provisions which are prepared in
advance for general and repeated use by one party and which
are actually used without negotiation with the other party.
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Article -3.4
{Error in expression or transmission)

An error occurring in the expression or transmission of
a declaration is congidered to bé& & misgtake of the person
from whom the declaration emanated.

“Article 3.5
(Remedies for non-performance)

- fAcparty shall net be entitled to aveid the conitract-on-
the ‘ground -of migtake. if - the' circumstances on which he-
relies afford, or could have afforded, him a remedy for
non-performance.

) Arﬁiéie 5;6:-
(Fraud)

A party may-.avoid the contract when he has been led to
conclude it by the other party's fraudulent representation,
including language or practices, or fraudulent non-
disclosure of circumstances which according to reasonable
commercial standards of fair dealing he sghould have
disclosed.

Article 3.7
- (Threat)

A party may aveid the -contract when he has been led to
conclude .it by the othér party's unjustified threat which,
having due regard to the circumstances, is so imminent and
gsericus:ag to Jeave him no reasonable alternative. In
particular, a threat is unjustified if the. act or omission
with which the promiscr has been threatened dis wrongful in
itself, or it is wrongful o use it as a means to obitain the
promise.. .. :

Article 3.8
{Gross disparity)

(1} A party may avoid a contract or an individual term
if at the time of the making of the contract the contract or




=11 -

term unjustifiably glves the ather pariy an excessive

advantage. Regard is %o be had to, -among other things,
(a) the fact that the other party has taken unfair
advantage, of the - avoiding- - party's dependence,

.economic . distress..or urgent -needs, .or: .of. his

Aimprovidence, ignorance,gJinexperience -or- lack--of
bargaining-skill, and-. . . P S TEPT I
(b} the commerc1al settlng and purbose of the
contract.

(2) Upon +the request . of . the party entitled to
avoidance, a court may adapt the contract or term in order
te bring it in accordance with reasonable commercial
standards-of fair dealing., - ) A : g

~ {3) A court may do =0 also upon the requeat of a party
grece1v1ng a notice of dVOldance providing .that party 1nforms
the party who sent. the notlce promptly. after receiving 1t
and-. before that party has .acted in reliance on it. Thg rules.
stated in Article 3. 12(2), apply accordlngly.

i Artlcle 3 9 ; _- Gy tRe s e
(Inltlal 1mp0831b111ty) P

- <L) The mere fact that at the tlme of the oonclus;on of
the contract the performance of the assumed obligation. was
impossible shall not affect the validity of the contiract.

(2} The mere fact that at the time of the conclusion of
the contract a party was not entitled to dispose of the
agsets to which the'Opﬂtbééifﬁeléﬁés,:shall not affect the
validity of the contract.

Fard o

Article 3.10
(Third persons)

(1) Where a fraud,.a threat, .a gross disparity or a

party's mistake is imputable to, or is known or ought to be
known by, a third person for whose acts the other party is
responsible, the contract may be . avo;ded under . the same
conditions as if it had ‘been concluded by the other party
himself.. . . ‘ .
{2) Where a fraud, a thredt or - gross dzsparlty is
imputabledto:a third person for whosa gcts the. other party
iswpgt rgsponsih;e, the contract may be avoided if the other
contracting party knew or ought to have known of the fraud,
the threat or the disparity, or has not at the time of
avoidance acted in reliance on the contract.
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Article 3.11
(Confiémapiqn) o

If the party' who 13 entltled to aveid the contract
expressly or 1mp11@dly conflrms the contract after the
peried of time for giving notlce of aveidance has beguﬂ to
rurn, av01ddnce of the contract is excluded

.~ Article 3.12
- (Adaptation of contract)

(1) If a party is entitled to aveid the contract for
mlstake but the other party declares himself w1111ng o

perform or perfbrms the contract as it was unders tood by thei

party entltled to avoid, the contract shall be conc1dered to
have been concluded as the latter understood it. The otherf'
party must make such a declaration or render stch
performance promptly after having been informed of the
marnner in which the party entitled to avoid had understood
the contract and before that par?j*has‘acted in reliance on
a notice of avoidance. B

- {2) After such a declaration or performance the right
to avo;td is lost and any earller notice of avozdance is
1neffect1ve._'

Article 3.13
(Notice of avoidance)

Avoidance must be by notice which must reach the other
party.

Article 3.14
{Time limits)

: (1) Not;ce of avomdance must be given within a
reasonable tlme, w1th due regdrd to the clrcumstances, after
the avozdlng party knew or could not have been unaware of
the relevant facts and became capable of acting freely ’

(2)' Where an 1nd1v1dua1 term of a contract may be

avelded by a. party under Artlcle 3.8, the tlmeuperlod runs -

from the moment that the term is asserted by the other_:f
pdrty._, S
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Article 3,15
“(Partial avoidance).

o Ifa ground.of avoldance affects conly: ‘individual: terms
of a contract, the affect of an aveidance is limited - to
those terme if, giving due . congideration . to all
cireumstances of the case, 4t is -reasonable to uphold the
remaining contract, el s

Article 3,16
{Retroactive effeect of-aygidance)

-17{1) - -Avoidance shall take effect retroactively..: = -~

a0 (2)0:0n avoidanee - either party may claim-restitution.of.
whatever it has -supplied under-the: contract--or the part. .of.
it avoided, provided that it concurrently makes restitution
of whatever it has received under the contract or the part
of it avecided, or, if it cannot make restitution in kind, it
must make an zllowance for what it has received.

Article 3.17
(Damages)

[Irrespective of whether or not the contract has been
avoided, the party who knew or ought to have known of the
ground for aveidance is liable for damages so0 as to put the
other party into the same position it would have been in if
it had not concluded the contract., ]

Article 3.18
{Mandatory character of the provisions)

The provisions of this chapter are mandatény, except
insofar as they relate or apply to mistake and to initial
impossibility.
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(e) any meaning commonly given to terms and
expressions in a trade concerned; and
(f) any usages,

Article 4.4
{Interpretation of unclear contract terms)

If the terms of a conitract are otherwise unclear, they
ghall be interpreted so as to give effect to all the terms
rather than to deprive some of them of effect,

Article 4.5
“{Contra proferentem rule)
If contract terms supplied by one party are otherwise
unclear, there is a preference for their interpretation
against that party.

Article 4.6
{Reference to the contract as a whole)

“Terms and expressions shall be interpreted in the light
oﬁ the wbole contract or statement in which they appear.

Article 4,7
{Linguistic discrepancies)

If a contract is drawn up in twoe or more linguistic
versions being equally authoritative, in case of discrepanecy
between +the versions ‘there is a preference for the
interpretation according to the version in which it was
origirally drawn up: : SR
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.. CHAPTER 5.

PEREORMANCE . ..

SECTION 1: Performance in General

Article 5.1.1
- «{Express-and implied.obligations) .. .-

The contractual obligations of theyparties may -be
-express or- implied. SR S

Article 5.1.2
(Duty of diligence
Duty to achi@ve:aaspecific result)

(1) To +the extent that an obligation of a party
involves a duty of diligence,: that party.is bound to.cbserve
.the -diltigence. .cbserved by.. reasonableﬁperspns of the same
kind under similar circumstances. . SRR
~i4.42); - To. the . extent that- an obllgdt1on of- a party
dnvolves..a:duty to achleve a spec1f1c result, that party is
bound to: achleve that result. :

Artlcle 5. l 3 . ) R
(Determlnatlon of kind of duty 1nvolved)

In determining the ‘extent .to which an obligation of a
party involves a . duty of dzllgence in- the performance of an
activity or a duty to achieve a specific result, regard
shall .be had to the following circumstances,-among others:

~{a) the way in which the obligation is expressed in
‘the contract; . : : SR -
{b}) the contractual price and other terms - of the
contract;
{c) the degree of risk normally involved in
achieving the expected result;
{(d) the other party's ability to influence the
performance of the obligation.
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Article 5.1.4
{Cooperation between parties)

Each party shall cooperate with the other party, when
such cooperation may reasonably be expected for the
performance of that party's cbligations.

Article 5.1.5
(Partial performence)

(1) The obligee may reject an offer to perform in part
at the time performance is due unless he has no 19g1t1mate
interest in’ doxng 50. : ’

{2) Additional expenses caused to the ' obligée by
partial performance are to be borne by the obligor without
prejudice to any other remedy.

Artiels 5,1.6
(Time of performance)

A party must perform’ 1#5 obllgatlons.
“{a) if'a time is fixed by or determlnable from the
contract at that times; o
(b) if =& pﬂrlod of time is fixed by or determlnable
from’ the contract, at any time within that period
unless circumstances indicate that the otfer party
is to choose & time; or
{¢) in any other case, within a reasonable time
after the conclusion of the tontract.

Article 5.1.7
(Performance at one time or in instalments)

In cases under “Article 5.1.6(b) or (¢), a party must
perform its obligationg at one time, if that performance can
be rendered at one time and the circumstances do not
indicate otherwigé. ' o
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Afticle:5:1:8-
{Ordér:of performance)

* (19 Too the. extent thadt the parties! performarices can be
rendered ‘simultanevusly, =the parties.are: bound fo- render
them s;multaneousiy nmnless the- circumstances :-indicatfe
otherwises . s o © A S TR S ST S S S

o 42) Tostheirextent that - the performance :0f -only . one
party requires- s -period-of time;- that party.  is -bdund.-to
render its performance_ first,: unless~ the : circumstances
indigate - otherwise. - - ) g : 6 B

PR

Article 5.159,:f;-;~-~ RO R P ST
(Earlier. performance): ., =~ geb o

(1} The obligee may reject an earlier~~performance:

unless -he.-has no:legitimate interest:.in. doing so0. i

{2} A party's acceptance .of an earlier. performance doeﬁ
not  affect *the time for. : the . performance..-of . his :.own:
obligation 4if 1t has been fixed irrespective . ef. the.
performance of the other party's obligations.

(3) Additional expenses caused to the other party by
earlier performarice are to be borne by the performing party,
without prejudice to-any other remedy. oo E

Gocgieses oo - Apdiede Bl 10
gz oo a0 (Place of: performance) ¢ i oo bul
(1) If the place of performance is not fixed by nor
determinable from the contract, a party is to perform:
{a) a monetary obl;gatlon, at the creditor's place
of buginess; oo e £
{b) any other Obllgdthn, at its own place of busi-
2Toness, S o : Tt
{(2) & party must bear any increase -4in. the~-expenses-
ingidental to performance which is caused by & change in his
place.-of -business subsequent. to the. conclusion. of .the
contract.
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Article 5.1.11
(Price determination)

(1) "If"a contract does riot Fix or make provision for
détermining the price, the ‘parties are considered, in the
absence of any indication to the ¢ontrary, %o have rade
reference to the price generally charged at the time of “the
conclusion of the contract for such performances under
comparable circumstanées in the trade concerned,  or if no
such price is availableé, to a reasonable price. ' R

(2) Where the price is to be determineéd by one party
whose determination is manifesitly unreasonable, then
notwithstanding any provision to the contrary, a reasonable
price shall be substltuted.q-' '

(3} Where the price is to" be flxed by a third person,
and he cannot or w111 not do so, the price shall be a
reasonable price. ) - o -

(4) Where the price is to be fixed by reference to
factors which do not exist or have ceased to exist or to be

accessible, the nearest equlvalent fdctor shall be treated

as a subgtitute,

Article 5.1.12
{Determination of quality of performance)

If the quality of performance is not fixed by nor
determinable from the coﬁtnaét, a*party is bound to render a
performance of a quality that is reasoneble and not less
than average in the c¢ircumstances.

Fat sl T apticle 8.1.13
(Payment by cheque or other instruments)

{1} Payment can be made in any form used in the
ovdlnary course of businesg at the’ place of payment. _
T(2) - However, a creditor who accepts, either by virtue
of paragraph (1) or voluntarily, a cheque, an other order to
pay or a promise to pay, 1is presumed to do so only on
condition that it will be honoured.
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Article B.1:14
(Payment by funds transfer)

Sof1) " Unless.  the. ereditor <has:vindicated ‘a: particular
accountt, ‘payment. can ‘be madesiby -avtransfer . to any- of -the
firancialednstitutions in which :the : crediter- has made 1%
known ‘he:has" an account, - S LTV i U inw

(2) In case of payment by a transfer the -obligation - of
the debtor dis:discharged. when the triansfer to the’ credltor 8
financial imstitution becomes: effectlve. CoanE LI

T S e TR e -, - wele e e o

Article B8.1.15:. .+
fCurrency of payment)

AR

(1) If a monetary obligation is due in a currericy other
than that of the place «of payment,. it may be paid by the
debtor in the currency of the place-of payment unleéss

- {a). that:currency is not freely ‘convertible; or
(b} the parties have agreed that payment ghould be
- = i made effgctively -in’ the currency of the contract.

(2) If it ig impossible for the debtor to make payment
in the currency of: the ‘contract, “the-creditor may require
payment “in ‘the &urrency of the: place “of payment even’ 1n the.
case envisaged by paragraph {1){(b). ST

~{Currency not specified)

If-the contract does .not indicate in which curreéency a
monetary .:obligatien- is -due, “payment. is. to be made. dn' the
currensy  usually agreed between parties for  such
performances under COmpardble czrcumstances in the trade
concerned. ) c gl

Article 5.1.17 -
= {(Taxes and duties)

Each pdrty shall bear the costs of performance of . its:
obllgatlons. ’ SRR e L
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Article 5.1.18.
(Imputation of payments)

(1). A debtor owing several monetary obligations %o .the
same ¢reditor may specify at the time.of payment: the debt to
which he intends the payment to be: applied. However,. the:
payment discharges first any expenses, . then interests due
and finally the principal. cni :

(2} 1If the debtor does not make such- a spec1flcdt10n,
the creditor may, within a reasonable time after payment,
declare to the debtor the obligation to which he imputes the
payment, provided that obligation is due and undisputed.

(8} In the absence of imputation under paragraphs (1)
or (2), payment is imputed to that obligation which
gatisfies one of the follow1ng criteria in the sequence
indicated: :

{a} an obligation which is due or which is the.
first to fall due; : . o
. {B) an obligation for which the creditor has least
- security; . :
“(e) the obllgatlon whlch is the most burdensome for
the debtor; S :
{d) the. obligation which has arisen first.-.
If ‘none. -of the -preceding ecriteria applies, payment is
imputed to all the obligations proportionally.

(Imputation of non-monetary obligations)

Article 5.1.18 applies with appropriate adaptations to
the imputation=of performance of nonsmonetary obligations.

Article 5.,1.20
{Application for public permission)

Where the law of a State requires a public permission
affecting the wvalidity of the contract or making its
performance impossible and that law or the circumstances do
not: indicate otherwise : ’

(a) if only one party has hlS place of business in
that State, that party shall take the measures
necessary to obtain the permission; and
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(b) in any o@hen}gﬁseﬂthgupagﬁy whose performance
requires permission shall take the necessary
measures,

Article 5.1.21
- (Procedure in applying for permission)

(1) - The. party .required 1o take the measures_heceséa?y;
to obtain the permission shall do so without undue'delay,zﬂe
shall bear any expenses incurred. )

{2) That party shall whenever appropriate give the
other party notice of. the grant or refusal of such
permission without undue. deldy. pees b

Artlcle 5 l 22 R BT S R
(Perm1531on nelther granted nor- refused)

(1) If, notwithstanding the, fact‘=that,;the;;party*
regponsible: took -all -measgures- required,. permission was
neither granted nor refused. within-an -agreed. period or,
where no period has.been. agreed, within. a reasonable time
from- the -eonclusion  of .the - contract,.. either .party is
entitled to terminate the contract.. ﬁ.., Can i

-1, (2} Where. the  permission . affects only some terms,
paragraph {1) does not apply if, .giving due consideration to
alL;c%;cumstancesaoffthe"casapiit‘is rgasonabla;to uphold
the contract even if the permission is refused... . .

Article 5.1.23
(Permission refused)

(1)...The.refusal of a .permission:affecting the: validity
of: the. contract renders the contract. void, .If the refusal.
affects the validity of only some.terms, .only such terms are.
void if, giving due consideraticon to all circumstances. of.
the case, it is reasonable 1o .wphold the remaining contract.

(2) . Where . the refusal- of  a .permission: makes the,
perfprmance-of‘the.contract-impossible in-whole -or in part,
the rules on non-performance apply. -
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SECTION 2: Hardship

Article 5.2.1
(Contract to be observed)

If the performancé of* a cditract becomes more onerous

for one of the parties, he is nevertheless bound to perform

.his " obligatiens subject +to the following provisions on
>hardship. SR B : SR C

Article 5.2.2
{Definition - of hardship)

There is a case of hardship where the occurrence of
events fundamentally alters. the equilibrium of the contract
whether because  the cost wofira party's- performance has
increased or because the value of the performdnce a party
receives has diminished, and ) ‘

- (a) the events-occur or become.known to.the partles
- after the conclugion of the contract; 8
{b} the events-could not reasonably have been taken

-+ into acecount by the disadvantaged party at the time

of the conclusien &f the contract; '
{c) the events ‘are beyond the control of the
disadvantaged party; and’ ) -
(d) the risk of the events was not assumed by the
disadvantaged party. :

Article B.2.3
{Effects of hardship)

(1) ‘In a case: of hardship the disadvantaged party is
‘entitied to ‘request renegotiations. The reguest shall be
made. without undue delay and shall indicate the grounds on
which it is:based,

{2} The - request for renegotldtzon does not in itself
entitle’-the disadvantaged party to withhold performance.

.- {3} Upon failure to reach agreement within a reascnable
time either party may resort to the court. Co

(4) Having found hardship, a court may, if reagonable,

(a) terminate the contract at a date and on terms
to be fixed, or
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{b)} adapt the contract with a view to restoring its
equilibrium.
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" TCHAPTER 6 .

NON-PERFORMANCE

SECTION 1: General Provisions

Article 6.1.1
(Definition)

In these Prineciples '"non-performance"” means failure by a
party to perform any of its obligaticons under the contract,
ineluding defective performance or late performance.

Article 6.1.2
(Other party's interference)

A party may not rely on the other party's non-per-
formance to the extent that such non-performance was caused
by the first party's act or omission or by another event as
to which the first party bears the risk.

Article 6,1.3
(withholding Performarce)

{1) Where the parties are to perform simultaneously,
either party may withhold performance until the other party
tenders its performance.

{2) Where the parties are to perform consecutively, the
party that is to perform later may withheld its performance
until the first party has performed.

Article 6,1.4
(Additional period for performance)

{1) In any case of non-performance the aggrieved party
may by notice to the other party allow an additional peried
of time for performance,
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(2} During the. additionali:period the aggrieved party
may withhold performance of his own reciprocal obligations
and may claim damages but he may not resort to any other
remedy. If he receives nobice from the other party that the
latter will not*;performij&gﬁﬁin ‘that periocd;: or if upon
expiry of that period due performance has not been made, the
aggrieved .party may resert to :any of the remedies that may
be available under this chapter. P T '

(3} If in a case of delay in performance whlch is not
fundamental the aggrieved party has given notice allowing an
additional period of time :‘of . ‘reasonable length, he may
terminate the contract at.the . end of that . pericd, If the
additional period allowed is not of reasonable length it
shall -be -extended- %0 & reasonable length.. The. sggrieved
party may. -in his notice provide -that if-. the.other. party
fails to perform within the period allowsd by- the notice . the
contract shall automatically terminate,. . . .+ -

{4} Paragraph -(3) does -not apply when the obllgatlon
whlch has not been:-performed-is- énly a minor.part of the
defaultlng party's ‘cdnitractual- obllgatlon.- Lo

Article 6.1.5
- {Force: majeure) .. -

"{1) A party's non-performance is excused if that party
proves that the non-performance was. dueto -an  impediment
beyond its control and that it could not reasonably be
expected to have taken ‘the impediment inte account at the
time of the conclusion of the contract or to have avoided or
overcome it or its conséquences. K L '

(2) When the impediment is only temporary, the excuse
shall- have effect for such period as is reasonable taking
into account fhe. effect of the. -impediment on performance of
the contract. N : R S

(3) The party who fazls to perform must give noticé. to:
the other party of the impediment and its effect on its
ability to perform. If the notice is not received by the
other party within a reasonable time after the party who
fails to perform knew or ought to. have known of the
impediment, it is liable for ddmages resulting from such
nen—recelpt : S o

(4). Nothlng in- thisg. artlcle prevents a party from exer--
ciging a right to terminate. the contract or withhold
performance [under these Principles].
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- SECTION 2 : Right to Performance

Artlcle 6, 2 1
. Performance. of monetary- obllgatlon)

If a party who is obllged to pay money: does not do 80,
the other party may requlre payment. DU 0L IS PR S A i

. Artlcle 6. 2 2 ,
(Performance ‘of non-monetary: obllgatlon)

If a-party’who-owes an obligation other than one to. pay:
money: does not- perform, the‘pther party may. require per-
formance, unless . . : : e

(a) performance ig 1mposs;ble in 1aw or in. fact
i (b)) -performance ‘or, where relevant,. - epfbrcement is
unreasonably burdensome .or expense;. .
(c) the party entitled to. performance, may reason— .
ably obtain performance from another source;
(d) performance is of an exclusively personal
character; or - :
{e) the party entltled to performdnce does not
require performance within a reasonable time after
_-he has, .or. ought +to have, bhecome -aware of the
- pon-performance..

Article 6,2.3-
(Cure of defective performance)

- The right to performance ineludes in appropriate. cazes
the right to regquire. repair, replacement or other cure of a
defective performance. The provisions of Articles 6.2:1 and
6:2.2 apply .accordingly... :

Article 6,2.4
(Judicial penalty).

{1) Where the court orders a defaulting - party to.
perform, it may also direct that this party pay a penalty if
he does-not comply with the order. -
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(2} The penalty. shall. be paid to the aggrieved party
unless mandatory provisions of the law of the forum provide
octherwise. Payment of the penalty to the aggrieved party
does not exclude any claim.for damages.

“Article B.2,5
© (Change of remedy)"

- [(1) 7 An aggrieved party who has required performance of
a “‘non-monétary -obligation~ -and’ who~ has not .received:
performance within a period fixed or- otherwige within &
reasonable périod of time may’ invoke any .other remedy for
non—performance.]- St el
(1) sn aggrieved party who has reguired performance of
a non-monetary obligation is not: precluded from invoking any
other remedy. | = S e
{2)7< If the decisibn of ‘s ' court . for performance of a
non-monetary: -obligetion -cannot- be -enforced, ‘the  aggrieved
party is not precluded from 1nvok1ng any other remedy for
noh~perférmatice. e :
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~8ECTION 3: Termination.

“Article 6.3.1
{The right to terminate the contract)

(1) A party may terminate the contract if the failure
of the other party to -perférm: an ' obligation under the
contract amounts to a fundamental non-performance.

(2) In determining whether & failure to perform an
obligation amounts to ‘& fundamental non-performance - the'
following cirdumstances are significant o

“{a) whether - the - non-performance substantially
deprives the aggrieved party of what he  was.
~entitled to expect under the contract unless the

other - party did:. mnot Tforesee. and could not

reascnably have foreseen such result; , Lo

~{b) whether strict compliance with the obligation

«iorowhich has not "been performed is of  essence under:

othe contract; ' e
(¢) whether the non—performance is 1ntent10nal orT
reckless;

(d) whether the non-performance gives the aggrieved
party reason to believe that he cannot rely on the
other party's future performance;

(e) whether the defaulting party will suffer dis-
propertionate loss as a result of the preparation
or performance if the contract is terminated.

(3) In the case of delay the aggrieved party may also
terminate the contract if the other party fails to perform
before the time allowed him under Article 6.1.4 has expired.

Article 6.3.2
{(Notice of termination)

(1) A party's right to terminete the contract is to be
exercised by notice to the other party.

{2} If performance has been offered late or otherwise
does not conform to the contract the aggrieved party will
lose his right to terminate the contract unless he gives
notice to the other party within & reasonable time after he
has or ought to have become aware of the offer or of the
non-conforming performance,
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- - Apticle:6.3.3:
(Antlclpdtony non—performance)

Where prior to the date .for performance by one of the
parties it is clear that: there willibe a fundamental non-
performance by him, the other party may terminate the
contract., : : R : ' - :

Article 6.3.4
(Adequate assurance of due performance)

A party who reasonably believes that there will be a
fundamental non-performance by the other party may demand
adequate assurance’ of - due performance and may - meanwhile
withhold his own performance.  Where this assurance ig not:
provided within a reasonable time the party demandlng it may:
termlndte the contrdct. S

Article 6.3.5 :
(Effects of termination in general)

(L) . Términation of the contract releases -both. -parties.
from- their - obllgatlon to effect and to: receive future per-
formancey © - - B N ; o

(2) Termlnatlon does not preclude a Cldlm for damages
for non-performance.

(3} The termination does not affect any provision in
the contract for the settlement of disputes or any other
term of the contract which 1is to - operate even after
termination.

Article £.3.6
(Restitution)

(1) On termination of the contract either party may
claim restitution of whatever hé has supplied, provided that

he concurrently makes restitution of whatever hée’ has

received., If restitution in kind is not possible alilowance
should be made in money whenever appropriate.

{2) However, if performance of the contract has
extended over a period of time and the contrect is divisible,
such restitution can only be claimed for the period after
termination has taken effect.
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SECTION 4: Damages and exemption clauses

 Article 6.4.1
{Right to damages)

Aﬁ&wﬁon-berformance gives the aggrieved pafty a righ£f£b
damages [either exclusively or in conjunction with other
remedies] except where the non-performance is excused under
Article 86.1.3.

Article 6.4.2
(Formal notice of. default)

. (l) ‘The right to.damages for delay accrues. on the day
where the aggrieved: party has given notice by any reabonable
means of his_ demdnd for the 1mmed1ate performance of . tne
contract. ) e

(2) No notice is required where a mandatony daté has
been fixed for the performance, or where it is certain that
the contract will not be performed or if its performance
will no longer benefit the aggrieved party..

{(3) If the aggrieved party gives the defaulting party a
reascnable extension for his performance of the. contract in
accordance with Article 6.3.2(1), he does not thereby waive
his right to claim damages for such delay pursuant . to
paragraph (1) of this Article.]

Articlglé,4,3
(Full compensation)

(1) The aggrieved party is entitied to full bompeh-
sation for harm sustained as a result of the non-
performance. This harm includes both any loss which he
guffered and any gain of which he was deprived, with the
deduction of any cost or loss avoided by the aggrieved
party.

: m{{?); Such loss may be non—pecunlany dnd 1ncludes, for
1nstdnce phy81cdl &ufferlng or emotlonal dl&tress ]
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ST s S o tArticle 6.4.4: -
e sne {Certainty of damage) -

P R i T Y -
bU H 3 v

«ini{1) -+ Compensationiwill:be- made. only for harm [including.
future loss)] that is established with a reasonable degree..of
probability. TortEeE o i

{2) Compensation: may. be due.for the loss .of a chance
ingsofar as it will probably occur.

{3} Where the amount cannot be established with a
sufficient degree of probability, the assessment of damages
will be at:the discretion of the. court.. ‘ ‘ :

.o -Article 6.4:5.
{Foreseeability 'of :damage)

The defaulting party is liable only for loss which he
foresaw or could reasonably have foreseen at the time of the
conclusion of the contract would be- likely to result from
his non-performance, unless” this non-performance is deli-~
berate or reckless [grossly negligent].

Article 6.4,6 -
{(Proof of loss in case of cover)

When, as a result ‘of »the- .breach, there has been a
reasonable cover [transaction], the loss is. presumed to be
the difference between the price fixed by the contract and
that of wthe .cover. A greater or lesser loss has . to be
proved. . & : ;

[Article 6.4.7.
-{Proof: of loss by current price) ... . -

(1) - When there: has been. no cover and the . performance
for which.:the  defaulting party is 1liable has a current
price, the loss is presumed to be the difference between the
centract price -and: the.current price, as of the: time the
contract could have been terminated. -

< 42)  Current price under these Principles -is :the price
generally ' charged for :goods or services: rendered and.
delivered in comparable circumstances. : '
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{3) The current price is that of the place where the
contract should have: been pefformédx'or, for lack of a
current price there, the current price of asnother place that
appears reasonable to také as.:a  reference, taking into
account the - difference -in  transport charges for - the
performance, L we

(4) A greater or lesger loss has to be proved. ]

e ‘Article 5.4.8 - N
(Non-performance due in part to the aggrieved party)

When the loss isg due in part to the aggrieved party’s
act or omission, his award may be reduced to the extent this
act or omission has contributed to the loss, taking into
account the respective behaviour of the parties.

i Article-6.4.9
“(Mitigation of damage)

The defaulting party 1is not responsible for any
- inecreased damage if the aggrieved party ccould have avoided
it by reasonable means. -

Article 6.4.10
(Compensation :for non-pecuniary loss)-

Non-pecuniary loss may- be compensated by an award for
damages or by any other means. ce

Article 6.4.11
{Damages for failure to pay off a monetary debt)

(1) If a.party does not pay off a monetary debt when it
falls due, the aggrieved party wmay [without having to
justify.any loss] ask for interest. upon -that sum [from the
date .of maturity or notice, by application of Article
6.4.2]. : R PR

:42) The rate of interest shall be - the .average  bank
gshort-term lending rate to prime borrowers prevailing - for
the currency of payment at the due place of payment; in the
absence of such a rate, the rate fixed by the law of the
State in which money the payment has to be made.
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(3) The aggrieved party may nevertheless ask for
additional damggesﬁifﬂhe?phdyéS”thét the non-payment caused
him a greater loss. '

Article 6.4.12 .
(JudlClal determinatlon of the terms and
condltlons of monetary redress}

. {1) The court may order that ddmages be pald in lump
sum or,. aocordlng to circumgtances, in instalments.

(2) When the court orders that damages be paid in
instalments, it may index the payments.

Article 6.4.13
(Time at which damages are determined)

[Subject to Articles 6.4.6 and 6.4.7] the extent and the
amount of damages are to be normally determined as of the
date of the final judgment.

Article 6.4.14
{Loss evaluated in foreign currency)

A party is entitled to ask for damages either in the
currency of the contract or in the currency in which the
loss acerues [unless the circumstances, including exchange
regulations, indicate otherwise].

Articie 6.4.15
{Interest of damages)

Unless otherwise agreed, interest accrues on damages
only after the suit is filed,

Article 6.4.16
(Exemption clauses)

The parties may agree in advance to limit or to sxclude
their liability for the non-performance of their obligations
except where that clause relates to deliberate breach of the
contract by the defaulting party or by those for whom he is
liable or is otherwise unconscionable [unreasonable].
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" Article'6.4.17°
" (Penalties and liquidated damages) -

{1) The parties may agree in advance to the amount
which will be due once the aggrieved party has established
his right to recover ddmageb.b-_‘

(2} If thig amount is manlfestly excesbzve with respect
to the actual damagé, the coturt may redice-it; notwithstand-
ing all contrary agreements.

“(3) If thé "apreed sum is less than the actual damage,
the article reldtlng to clauses llmltlng lldblllty shall
apply. e - L T .



