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CHAFTER &

SECTION 1: General provisions

Article 6.1.1
{Definition)

{cons)

H

Conment

I have not attempted a definitfon as I do not at the moment
understand the thinking which provides'féf a definition of non-performance
at this point in the scheme. To an English draughtsman tHe 'purpose of
defining non-performance here would be to ensure that the concept of
noh—péffdfmance was consistently used'throughout the cﬁapter and to avoid
excessive verbiage by permitting the repeated use of +the words
non-performance without the nesd to set-out in extenso any qualifications
or refinements which weuld be contained in the definition. I do not at the
moment réad the rest of thapter 6 as reising difficulties in understanding

what is meant by non-performance which requires sudh a definition.

Wt

Article 6.1.2
“{Cumulation of remedies).

(1) Remedies which are not incompatible may be
csumulated,
~ (2) In particular, a party is not deprived at any clain
for damages or exercising his right to another remedy.



Comment

This is of course taken from the Commission on European Contract Law s,
2.101Abis. A similar rule 'is stated in the Vienna -Convention articles 45
and 61. In Bianca and Bonell, p. 331 Will msays "Some national laws such ag
the English, German and Hungarian ones, do not allow combining the remedy
of avoidance of a contract with aﬁ.action'for gamages."” This statement is

certainly wrong for English law which undoubtedly permits a plaintiff both

to terminate a contract for a serious breach and to recover damages for

that breach. Thie is because termination for breach operates prospectiveiy

and not retrospectively. The position may well be different where the

plaintiff is seeking to argue that the contract should be treated as never

having. existed on grounds of initial invalidity. ‘prever the fex?f as
formulated would not bar. this latter argument since it would certgih}y be
possible to argue that the claims (a) the contract never existed and (b) I
am entitled to.dumages for breach of it, are incompatible.

. - Presumably a plaintiff who chooses specific performance as his primary

remedy and who .receives an award of specific performance which is carried

out by the defendant cannot later obitain damages (except perhaps for the
delay in receiving performance}. On the other hand a plaintiff who elects
for specific performance as his primary remedy and either does not obtain
an award from the court or, although he obtains an award from the court,
does not in fact receive spedifié“perférﬁéﬁce is not barred from suing for

damages. .

A question,-whiéhlis_ﬁaﬁ éddréssed in the:téxt bup y@igﬂﬂhas.bothered
some systems, is whether there are any limits to the right of the plaintiff

to change his mind about which remedy he regards as his primary remedy.



Article 6.1.3
_ (Egemptions)

(1) A party is not liable for a failure fo perform any: - -
of his obligations if he proveé that the failure was due to
an impediment beyond his control and that he could not
» reasonably be .expected to ‘have taken the impediment -into
account at the time of the conclusion of the contract or to

have avoided or overcome it or its consequences,
(2) If the party's failure is due to the failure by a
third person whom he has engaged to perform the whole or
- part Gf the contx'act, “that party is exempt - from liability
only if: _ e S L
~{a) he is exempt under the preceding paragraph; and
(b) the person whom he has engaged would be sc exempt
if' the provisions of that paragraph were applied to him..
(3} The exemption provided by this article has ef‘fec*'
for the period during which the impediment exists. . '
(4) The party who fails to perform mugt give notice to
the other party of the 1mped1ment and its effect on his
| ability to’ performc If the’ notice is not received by the
other party. within a reasonable time after the. party who
fails +to perform knew or ought <to have known of the
'm'impsdiment he is lizble for damages resulting from  such
- non-receipt. : .
~ (5) Nothing in this erticle prevents elther party from
‘ﬁéxerciSLng any right cther then to claim- damages undér this
convention. o -

o Th$s 1s of course artzcle 79 cf the Vzenna Conventionn A nmdified
version of artlcle 7% is to be found in sectlon 2 lOlB of the Gommlssion on
Europsan Gontract Law. ’.I'h:.s pz‘ovides in ('L) tha’e: "A party is excused f‘rom
nonuperformance ¢f he proves that the fallure to nerform hls obllgat1on is
due to an 1mped1ment beyond his control” i;.; ana adds the words Migs
aceurrence" after the word '"avoxded" European Contract Law does not
conta1n an =quivalent of 79(2) The European equivalent of {3} provzdes

”When the impedlment 1s only' temporary the exemptlon prov1ded by this



article has effect for the perlod durlng which the impediment exists.
However, if the delay amounte to a fundamental non-performance according to

g 2,102 the obligee may treat it as such®.

The European equivalent of (4) ig slightly dlfferently worded and there

is no equlvalent of (5)

for”ané.gho did ﬁof.ﬁaftiéipaté;iﬁ fhe debéﬁéé ieading up'to these
formulations, they glve rlse to a large variety of questions. These are of
widely vanylﬁg degrees of 1mportance. For. instance,‘ I fxnd the word
"1mped1ment" unattract;ve as 2 matter of Engllsh style, though it is now

perhaps hallowed by usageﬂ..

The;é' are éiéﬁifiéaﬁt .pfableﬁé  about the relaéionshipuAbetween an
article in words such as thls and cther parts of the Pr1n01ples

(1)2  placlng of the artlcle suggesta that it is :aimed at
post-contract 1mped1ments but the wordlng appears wide -enough to cover
pre—éontract 1mned1ments. Is this s07 If so what is its relation to
articles 3.2 and 3.37

{ii) What is the relstionship between this article and article 3.2
Herdship.

(iii) I assume that it is taken for granted that it is open to the;
:'partles to make a wlder p“GV1Slona Many force majeure c1auses in
In+ernat10nal Gcmmerc;al Coatracts are 31gn1ficant1y w1der than thé
.-ar+1cle, for exampieﬁ because they extend to impedlments whlch cculd'

h&Vb beeﬁ foreseen cy the parules. - .

{iv) _ he provlslon for temporary impedlments both 11 .théi Vienna
xConventlon and in the European Contract vommlssion appears
inappraprﬂate at least for contracts other than sa}.e= For 1nstance, in

a conetructlon centract th= length of the 1nterruptlcn may have no



- -

1pr§¢ise pausal relationship.td_thehextent to:which performance of the
;:contracﬁ-is,dislocated.*Suppose,_fOr instance,; we have a contract to
dig and lay pipes: across.Siberia which is delayed for a month due to an
unforeseen impediment out of the party’s control and. the effect of
.which is-that:wcrk:wi;ljnew have. to. be carried out in. the Siberian
winfep_énd.notpinlthe Siberian summer.
{v) = The - (rather  narrow) English doctrines. of impossibility and
frustration operate, when they do operate, not by. way of excuse for
non-performance but sutomatically te bring the contract to aﬁ end. So
the fact that one party cannot perform may be relied on by the other as
g'ground for termination. This was the situation in a number of leading
English caeses arising out“of-?equisitions of chartered ships in the
1914-1918 war when chartérefs'weré'ﬁilling'td go on paying hire even
thcgghrxhe”ahip_was-not available to them because they would then be
ablé to cdllecﬁ ‘the larger amount of éompénsation paid by the
gpvernment; It isspfesumed that thié possibility does.not aﬁise under
the structure of provisions such as article 79 of the Vienna

Convention,

2Th%ﬁ¥ienga.00nvention provides in article 80 that "A party may not rely
on the failure of the other party.td perform to the exbtent: that such
failure was caused by the first party's act or cmission."_The;pommission on:
Eurcopean Contract Law in its draft section 2.101A(3) provides that "A party
may not exercise any .of the remedies set out in chepter 4 to.-the extent
that the other parties failuré to perform was caused by his own act .or.
emisgion.” Should a provizion of this kind be inserted? I find the scope of
erticle 80.not wholly cleer. Insofar as the first party's act or omission
constitutes a' breach of contract a provision like article 80 appears.
unnecessary. -In this context one must bear in mind furthermore that article

5.1.4 of the present text imposes a duty of cooperation on the parties,



I must-also confess that it was not 'until’ I- read Professer Tallon's
commentary on article 80 in Bianca and Bonell that I reslieed thatfarticle
80 covers the situation. in which one party's failure to perform was due in
part’ to the other party'’'s act or omission., If it is desired to deal with
that situation it might psrhaps be done more clearly. It is perhaps closely
allied to the question, recently much discussed -ih English law, as to
whether and to what extent Contributory Negligence is a defence for actions

for breach of contrackt,

: Articie §.1.4
(nght to withhold perfbrmance}

. The obligee is entitled to withhold performance  of .any
of his obligations which are conditional on prior
performance of some of his obllgations by the obllgorq

CCMMERT

The right to withhold performence is cleosely related to the right to
terminate ‘since in .prectice’ the same events may first of all entitle a
party to withhold performance and subseguently to terminate. Nevertheless,

the right to withhold perférmance is analyticelly distinct.

It is easy to sde éxamples of cases where ons party'as obligation 1s
dapendent on performance by the other party of some pricor obligaticn. So' in
an Internstional. Sale Contract it ‘may be-that the seller does not have 6
ship the goodg unless the buyer has previously opened & letier of credit in
conformity -with his: undertaking. The text is an attempt to state this
notion, It is obviously closely comnected with article 5.1.8 {(Order of

performance) s





