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CHAPTER 5
PERFORMANCE

SECTION 2: Hardship

INTRODUCT ION

The 'increasing -internationalisation of ‘economic life
has heightened the interdependence not onity of individual
couniries, but also of individual partners and economic
processes,  Disturbances in  one ‘part of the world may
therefore affect contracts between parties located in quite
different parts of the world, Theré has thus been a
particular increase of the economic risks involved,

Long term contracts of different kinds (e.g. erection
of piants, cooperation, successive deliveries, credit agree-
ments)} are of increasing importance., They are frequently the
victim of economic disturbances, in particular because their
extended duratlon makes them more vulnerable to such events,

Contracts for ccns:derab!e values whlch'lnfluence the
economies’ of whole nations or the economic situation of very
large companies have become an important feature of present
day irfternational eccnromi ¢ relations. They are also
particularly sensitive to economic change. ' '

The above mentioned trend of devel opment was orme of the
reasons for including rules on hardship in these Principles,
These rules are intended to strengthen the principle pacta
sunt servanda by providing for exemptions where an
application of this principles would lead to a breakdown of
the contract rather than 'to its performance, thus having an
effect which is the OPPOSIte of that it is intended to have.

Al though the problem of changed circumstances addressed
here is of particular importance to current interpational
economic relations, it has already been considered at a
national level, and national |egal systems have attempted to
deal with it. The experience gained at a national level have
been considered in this attempt to solve the problem for the
purpcses of these Principies with a view to being of
guidance for international practice.



Article 5.2.1
{Pacta sunt sarvanda)

If the performancé bf & contract [s rendered
more onerous for one of the parties, he |Is
nevertheless bound to fulfil his obligations,
unless a case of hardsHip occurs.

COMMENTS

a. Obifgatipn of the pé?tﬁes to fulfil the contract

The articlie makes it ciear that as a rule a party is
bound to fulfil his obligations under a cohtract, even if
fosses are to be expected rather than the profits originally
hoped for. Although this is the general philosophy
underlying the Principles as a whoie, it has been repeated
here in. order to stress the exceptional character of the
departures from the rule, R :

b. a;éxception in tése"of‘hébdship

The concept of 'hardship™ is defined in Article 5.2.2,
while the effects of hardship on the contract are laid down
in Article 5.2.3. The purpose” of the present article Is
therefore only that of indicating ‘that there might be
exemptions from the duty to perform. Hardship is not. the
only event of this kind: more freguent are the exemptions
indicated in Art. 6.1.4 and Art, 6.1.3. T

I1lustration 1 , : - .

. .Forwarding Agent FA has a two-year contract with
e ,zgarhpgr_c to ship certain goods every month from -
in - Hamburg to Neéew York for a fixed price. Referring..

- to fluctuations In the fuel price in the aftermath
of the 1990 Guif crises, C asks for a 5% increase
of the rate for August 1990, The <claim is. not-
Justified as C has to bear such risks.

CROSS REFERENCES

Arts. 5.1.1, 6.1.3 and 6.1.4.



Article §5,2.2
(Deflnitlon of hardship)

{1) There is a case of hardship where .
- [{a) the occurrence of. events fundamentally
alters . the Equlllbrlum ~of “the contract,
thereby plac&ng an excessive burden on: one
party, and/
Ab) this ,occurrence of - eveﬁts arises or
becomes-known or ought to have become known
to the /parties/ [Btsadvantaged party/ ~after
.- theé conclusjon -of the contract and. could not
- reasonably have been taken into- account at
. the time of the conclusion of the. contract,
" and -
e} these events are beyond the controi of
the [bartaeq] [disadvantaged party/.
(2) A party is excluded from invoklng a case of

hardship o
{a) in as far as this case arises after the
relevant performance has been rendered or’
"{b} . ‘he has assumed’ ;he rlsks formtng the
hardsh”_)__‘ S : R
B o i )
COMMENTS
a., Structure of the artlcle

Paragraph 1 of the present. artlcle Iays down- the
criteria which have ‘to be fu!fclled for there to be a case
of hardship. Theé article further. prohibits reliance on
hardship under: ¢ertain circumstances. On the other hand, the
“article does not restrict hardship to specific types of
contract. Thereforé¢, even short term sales contracts may
exceptionally be affected by hardship. These will most often
not actually be covered by the definition, but if they
exceptional ly were to be so, hardshtp could be ralsed also
with reference to them.

b. Fundamentai alteration of the equilibrium of the
contract

This Iis the most Iimportant aspect of a hardship

situation, but since within the Working Group no consensus

has as yet been reached, lit, (a) is placed in square
brackets, . : :



in practice there are two: main forms of hardship. The
first one is charactérised by thée fact that the equilibrium
of the coniract has been severely disturbed {e.g. the price
of raw materials which-forms an important: part: of "the price
has increased marifold; new safety regulatiéns which require
far more "experisive teéhnical solutions Have ‘ehtered into
forcel. The 'second relates to situati'ons ‘wheFe: “the purpose

of the contract can no !onger be fulf]iled*(e;g;ﬁﬁhe plant
which “according ~to - the’' <¢ontract ™ was to -‘have been
reconstFicted. has been” destroyed by an earthquake) in the

tatter case further'distinctions can: be madey, ‘such as, for
exampi e whether whav'as affected i's the- performaﬁce of both
parties (as ‘is ‘the -case Lh the“ébove'éxampfei"“or of only
one of ‘the parties {e. 'g. one of “the parties buys something
for reexportation but this is fater prohibited), or whether
or not each party‘khéW“bﬁ“tﬁe’p?ééhppd%itions;under whi ch
the other party had entefed into ‘the coritract {(e.g. whether
the seller knew of the buyer's inténtion to reexport the

goods), It proved difficult to dea! with ail- these
possibilities in detail, but after all it was not necessary
to do so, as "inh all these cases the equilibrium of the
contract is affected. Either a party witl have to make
greater efforts to perform, or the value of ‘the other
party 's performance wili be decreased. '

Since reliance on hardship is the exception (cf. Art,

5.2.1 and Comments), if the alteration of the equi!librium of -
the contract is net fundamental, hardship may not be
invoked. The main probliem i's of course the determination of
what is "fundamental'™, This cbviously depends on the

circumstances of the case, and it is therefore not .possible
to give more precise indications, Most important are, of
course, alterations in the vaiue of the performances (e.g.:
alterations of the equilibrium of 50% or more should be
lopged'upen;as fundameﬁtal). SRR

i Hardship differs from force majeure in that it does-hot
render performance completely Impossible, although it does
become mich more burdensome for one party or useless for the
other. Special legal consequénces are derived from this (cf.
Art. 5.2.3}, but it is not possible to draw a sharp distine-
tlon' T . B

¢.  Excessive burden on one party

“The -exceptional ~ character of hardship is further
stressed by the last half sentence of |it. {a) which"
addresses the situation of the aggrieved party. |f ‘the-
alteration of the equilibrium does not have as a conseguence
that an excessive burden is placed on one of the parties,



then even if that alteration is fundamental, this may
nevertheless not be considered as hardship, for example,
where the value of the contract at stake is relatively low
in comparison with the other activities of that party.

d. Arises or becomes known or ought to have become

known after the conclusion of the contract

S Where alﬁéqty knows of the events cohsiitutfﬁé“hérdShﬁp*T
~‘he is able to take. them into consideration and he’ is.
therefore not allowed: to rely on hardshrp.-ln practace the

"know!l edge "of " the di sadvantaged” party. .is .decisive, It Ts
7 cbvious that the other party may not defend himself against
~ the consequences of “hardship if only he knew about the
relevant facts (venire contra factum proprium). Gn the other
had, each party has to make the necessary efforts to {earn
about events which may influence the pérformance of the
contract, - :

e. . Could not reasonably haﬁe been taken into account

Ctrcumstances which had Mot - yet occurred at the time of

the -conciusion of _.the contract Cénhﬁta_be "accepted as
hardsh!p |f they ceu%d have beér: taken into .consideration at

that time..For. this purpose, what is deczsqve i's not whether:

it s lmaglnab!e that a certain levent may occur “but rather
whether [t is probab!e that the performance of. the contract
~would be disturbed.by the occurrerce of certain events, and
- if so to what extent, In this connection neither an

" over-optimistic nor an over-pessimistic appreoach can be

taken as a vardstick.

Somet imes the c:rcums%ances change gradual?y, aha"oﬁfy

the final réesul’t can bé deemed to constitute hardship. Iif
the c:rcumstanceS' have Lstarted to _change before the

conclusion of 'the contract, then hardship will as a rule
only be actcepted if the: subsequent changes take 'a dramatic

course. Where changes ‘have started. to occur"after',the_

conciusion. of the cormtract, .then hardship .can be lnvoked,if
~the dif ference between the situation -at the time. of @ the
‘making of - the contract and that at the. tims of performance

Lis so important that "1t amouhts to hardshlp‘-it follows from
the general: prlncrpie of good faith that the aggrieved party

‘has to inform the other party when a hardship situation is
likely to develop and is liable for damages if he does not
do so {cf. Art, 1.5 and also Art. 5.2.3(1)).



fa.wﬁﬁﬁ%ydﬁd the COhtPclag

ThiS presupoosstion has to be formutated rather sharp in
the specaa! context of a hardshfp situation., Where the- or
the 'eaﬁsequences ‘thereof +be overcome by the party
affacted, though wi tho unreasonable costs ar othe ~efforts,
they may nevertheless be hardship as d1st|ngulshed from
force majeure but where the events are under the control of
that party they can ciearﬂy not be invoked as . hardship.:"'

g.;fi Hardshsp after the relevant performgnce

Accordlng to paragraph 2 hardship can only be- |ﬁboked,
i.e;' ‘the  request for Penegot:atlon‘ mist be made ‘before
performance “has occurbéd;f Where performance has “beéen
rendered, the aggr.eved party ‘may be considered. to- have-
overcome the hardship., -

1f the performance has been partially rendered when
hardship occurs, ‘the renegotiation process wiil generally
refer only to those parts of ihe performance which are stilf
cutstanding. However, gliven the highiy discretionary nature
of renegotidtions, as-well as of the other decisions which
may be takern in ‘the context of hardship, this distinction
will In practice not be so sharply drawn. Thus, an adequatée
adaptation of the contract may well consider, albeit perhaps
imp!ied!y,j’tmbalances? ‘between - performances which have
already been rendered af theftime the request s made, -

heo - NG conSIderatlon of risks assumed by = the *
disadvan;aged party T : B

The wcrd “aééumed” makes It clear that the risks need.
not. be taken over by the dlsadvantaged party expréssly, but
may. be placed upon him as a result cf the very nature of the "
contract in guestion. Whoever  makes a speculative
transaction may not invoke hardship if it fails., It must be
borne in mind that only circumstances .which fundamentatiy
atter the equiltibrium of the contract constitute hardship,
so the risk of, for example, a moderate inflation always has
to be borne by *he creditor of a monetary obligation.

1I|ustratson‘1 : o : :
' U tn o an international contract concerning the -
removal of refuse one party (A) undertakes to make’

a contract with a suitable refuse collecter in his”

country to store the refuse there on behalf of the

other party (B). The contract is wvallid for four

vears and has a fixed price per ton. After two

years the environmentzal protection movement in A's




country gains ground and forces the government to
prescribe prices for storing refuse which are ten
times higher than they were before. This price has
10 be paid-also by A. This is an obvious hardship
case, although hardship may only be invoked for
the time after the price increase, '

'CROSS REFERENCES
Arts. 5.1.1 and 6.1

“Article 5,2.3
(Effects of hardsh:p)

, (1) in ‘case of hardship the disadvantaged party
s~ ls entitied to request renegotiations, provided
he does seo without undue delay. The request shall -~
indicate the grounds on which It is based.
" {2) On failure to open renegotiations according
- to paragraph 1, or in default of agreement within
& reasonable period, or if one party terninates
renegotiations euther party may resort.'ﬁof the
SR courti,
frolr (3) Upon” request of elther party the court ‘may., ©
- .7 after having ascertained the presuppositions for -
lAvoking a hardship case, -

(a) elther terminate the contract at a- date
and on terms to be fixed, :
(b) adapt the. contract wrth a View-'tq

restoring the equilibrium of the contract -
-before the hardship. : N -

COMMENT S o

Cea. Pﬂrposé of the artic!e_:

This ariicie deals with the procedure for the adaptatlon
of the coniract, 1f hardship has cccurred,

b.: -The- dasadvantaged party' is entitled to request
renegotiations '

By - definition hardship does not render performance
impossible; therefore the adaptation of the contract is the
most suitable reaction to‘a hardship situation. The aim of



renego%iation is adaptatnono“Most frequeht!y'adaptation wi il
- take “the“form of an increase of remuneration,. but it can
ralso tak'e “the form cﬁ a'n@dlflcation, of the non-monetary
?performance, or even of Sbth performances {observance of new
'safety”regulatlons agatnst pPiCe lncreases), or.it may aiso
result in thé termlnataon of the contract with . a regulation

of the consequences of thHis termination.

If the contract provides for means of "automatic
adaptation, such as, for example, indexation clauses, the
right to renegotiation is excluded for the hardship cases
covered by them.

<. Without undue delay

A request for renegotiation is to be made without undue
delay once it is clear that hardship has cccurred. This may
prove to be particularly difficult where the change in the

circumstances is gradual {(ecf. Art, 5.2.2 comment (e}). Where
the titme 1imit is not observed the disadvantaged party does
not lose his right fo ask for renegotiation, but he will be

'iable for any damages resulting from the fact that the
other party was requested to renegotiate the terms- of the
contract with delay. ' ' '

d. Indication of the grounds

The reguirement of an indication of the grounds 1is
intended to enable the non-disadvantaged party to judge for
himself whether or pot the request for renegotiation is
justified. Without any indication of the grounds the request
is incomplete and is not considered to have been raised in
time, uniess the grounds are so obvious, that it would
amount to an abuse of right if the other party insisted on
the grounds being expressly given. = '

e, Recourse to court

The article provides for a general possibility to have
recourse to courts if the renegotiation process fails in one
way or the cther. ‘ '

Whatis meant by "in default of an agreement.w@fh$n a
ressgnable period" will depend on the complexity of the
issue and cannot be predetermined by stating fixed time
Fimits. e o o ' T

i the. parties do not agree on ‘the fact ‘that a hardship
situation “has arisen, ~ the ‘court will have to -take. - two
d@C%S!OnS.“FiPSt_ whether or not hardshtp has occurred "That



a ‘court should be entitled to make such a determination may
be acceptabie to most jurisdictions because it is an
application of law, however vague the relevant criteria may
be. The second decision of .the court will be that of fixing
inlieu of the parties the terms either for the termination
of the contract or for the restoration of the equilibrium.
No guidelines are  given for the first  of these two
aiternatives, and those given for the second are only very
genearal in character. The effects of termination in general
are covered in Art. 6.5.1, but these effects may be modified
by decislions of the court relating to hardship. Efforts to
describe the purpose of the adaptation of the contract by
the court in a more precise way than just as restoring its
equilibrium have not been successful, particularly as it is
necessary to consider different categories of cases which
are difficult to define and which would make the rules
clumsy and disproportionate as compared (o other problems.

it may be doubted that a court decision modifying a
contract can still ‘be -considered to come within the
Jurisdictional function of the court, and indeed in certain
countries this is not accepted. On the other hand, there is
a tendency both at national and at international !evel to
attribute greater powers to the courts alsc in this respect,
The decisions a court is empowered to take in accordance
with the article under consideration are clearly intended to
overcome a possible deadlock developing between the parties.

Nevertheless, the mere possibility of a court making such
decisions may induce the parties to reach an agreement -
perhaps with the assistance of a court - instead of running

the risk of having unexpected terms imposed upon them.

Where a decision by an arbitral tribunal is agreed upon,
such an arbitral tribunal shall have the same powers as the
ordinary courts {cf. Art. 1.7). '

I{tustration 1 :
Same factual situation as in illustration 1 to
Art. 5.2.1. A immediately informs B of the price
increase and asks that the fixed price be
increased tenfold., B recognizes that there is a
case of hardship, but refuses to accept the
proposed " price increase, After one month of
fruitiess discussions A submits the case to the
agreed arbitral tribunai. If B has no interest in
continuing with the contract, e.g. because he can
find less expensive alternatives, the arbitral
tribunal should terminate the contract, possibly
with no other consequences deriving therefrom, or,
if refuse in the meantime already has had to be




- O .

stored at the hagher" price, by distributing the
losses between .the " parties. [|f A delayed in
informing B about the‘prsce increase then he must
bear such [osses as damages. 1f the.price increase
does not make the deal .meaningless for B, the
court has to determine the amounti by which. A can
- increase the price, takang into account inter alia
the fact that A's orsglna% profit does not change

f' substantlaliy,{.e,‘ it. does not increase propor-
tionaily as his _own activ1t|es remain more or lLess
the same. . : : : o

CROSS REFERENCES .. . . .0 L
Arts. 1.7, 3.12 and 6.5.1.
L ITERATURE

ROD@ERE/TALLON, Les modifications du centrat au cours de son
exécution en raison de circonstances nouvelles, Paris 1986.

{To be‘completed and upwdated when work on the Pr?ncipies
has been completed.}



