ﬁmﬁﬁﬁﬁﬁwfﬁﬁyw

o ¢ UNIDROIT 1990
F5N
% ﬁﬁw%"awgug Study L - Doc. 47
\ %ﬁﬁﬁfé {English only)
Minﬁs Privei °

T e e T

Unidroizt

INTERNATIONAL 'INSTITUTE FOR THE UNIFICATION OF PRIVATE LAW

WORKING GROUP FOR THE PREPARATION OF PRINCIPLES

FOR INTERNATIONAL COMMERCIAL CONTRACTS

Chapter 6

NON-PERF'ORMANCE

Section 2: Specific Performance

{Draft and Comment prepared by Professor Ulrich Drobnig,
Max-Planck-Institut filir susl#indisches und internatiocnales Privatrecht,
Hamburg, pursuant to the discussions during the meeting of the Working

Group held in Rome from 14 to 17 April 1986)

Reme, October 1990



CHAPTER 6

NON -PERFORMANGCE
- - SECTION 2: .Specific Performance [Right to Performance]

Article 6.2.1

(Performance of Monetary Obligatlon)

If a party who owes an obligation to pay money does
not pay, the other party may require payment.

[Reporterfs alternative:

(1) If a party who is obllged to pay money does not
do so, the other’ party may requlre payment.

(2) Payment may be required either in the currency

of the _proper place of payment or in the currency

agreed upon 1n the contract .unless mandatory
.__prov1sions of the proper place of payment requlre
'“;payment to be made 1n local currency.

'(3) Effect must be given to exchange control -
provisions of the law of the forum or, by virtue of
an international obligation or comity of the forum,
_of the law of another state.

(4) Where payment in conformity with the contract is
" prohibited by exchange control provisions of the law

of the state where the debtor’s assets are located

the remedy provided for in par. 1 is suspended for

80 1ong as the relevant exchange control provision

ls in force Where such _payment is prohibited by an

exchange control provzsion of the law of the proper
waplace of payment, payment at another sultable place
" may be required.] '



Art. 6.2.1 (1) expresses the generally accepted
.principle: that performance - of a monetary obligation may
always be required. The term "“required" indicates that
the party entitled to receive payment may make both a
demand to the other party as well as address a court in
order to enforce payment. '

An action for the price of goods or servicss may,
howaver, be excluded in certain circumstances. A
prominent example are usaééé‘Whiéﬁ‘require'a“seller to
resell goods which are not accepted and paid for by the
buyer;;guén;usagesTprevailj(art. 1.5)}_,

par. 2 lndlcates in which currency payment may be
requxred - The person entitled to payment has two

| optzons. he may demand payment either 1n the local
currency of the agreed glace of payment or in the
currency.agreed upon in the contract (cf. art. 5.1.15 =
,5.1,161.

“To requlre payment in the local currency of the place
of payment is a matter of convenience for both parties.

V_Thenrlght:te.requlre such a. payment corresponds to the
.right of the other party to make payment in that

. .currency (cf. art. 5.1.15). The rate of exchange to be
-applied in this case is indicated by art. 5.1.15.

'“"The right to require payment in the currency agreed

'upon fcllcws from the prancxple which underlies art.
_6 2.1 (1) Nevertheless, this right must be made
"subject to mandatory prov;s;ons whlch 1n some countries



reguire that local payments must be effected in local

currency.

More 1mportant in practice are exchanqe controls which
‘exist in many countries. Their impact upon monetary
obligations are regulated by par. 3 and 4.

Par. 3 envisages three cases in which exchange controls
must be respected: First, those of the forum state
itself; this rule does not require justification. In

~ two instances, the exchange control provxsions of other

- states must be respect@d' one is where the forum state

is by 1nternationa1 treaty obliged to do so, the most
prominent exampla is the famous provision in the
Bretton Woods Agreement art. VIII (2) (b) which is in
force in ali member countries of the International
*"Honetary Fund. ‘THe second case is where according to
iithe_conflict of law rules of the forum foreign exchange
controls are taken into account voluntarily, in the
interest of either the foreign state or the contracting
parties.

Par. 4 envisages cases which are not covefédrbyﬁﬁar. 3.
Here a distinction is made: Where exchange controls do
in fact prevent the debtor from making payment because

" "411 his assets are located in the restricting ébuntry,

“the “quty of payment is suspended (par. 4 sent. 1).
'contrast, if exchange controls exist only at the agreed
place of payment while the debtor has ‘assets in other
counitries, it is equitable to allow édrequest'for;
‘payfient tc be made at another suitable place where
"payment is poss;hle (par. 4 sent. 2). -



Article 6.2.2
(Performance of Non-Monetary Obligation)

~1f..8 party who.owes.an obligétion other than:one to
pay money .does not perform, the other party may
reqguire performance, unless

a) pérformance,is impossible in law or in-fact;
b) performance is. unreasonably burdensome or-
=._.e:\_:;penssime: o e P
..©) the party entitled to performance may reasonably
obtain performance from another source;.
d) performance consists in an activity [is] of a
personal character: or. _ : N
. .@) the party entitled to performance does not
...require performance within a reasonable time after
-he. has, or ocught to have, become aware of the non-

- performance.

- A consequence .of the principle of "pacta sunt servanda"
= is.that. the aggrieved party may require-the performance
... of .the .contractual cbligations assumed by the other
.-party.. The principle is the same as in the case of

monetary cbligations (cf. art. 6.2.1, Comment A);
however, - in the case of non-monetary obligations it is
controversial between the Civil Law. countries on the
cne hand which affirm it, and the Common Law countfies
on the other hand which admit it only in special
circumstances. Following the international sales



.conventions of 1964 and 1980, the principle of specific
performance is adopted, yet in an attenuated form.

The principle is even more.important outside the field
of sales. Contractual obligations to do something or to
abstain from doing something or to deliver an:asset can
_.often only be performed by the other contracting party.
In these cases, the. only way to obtaln such
performances at all is by a request to the other
contracting: party which,. if need be must be enforced
against that party.

Contrary to the equltable discretion of a cOmmon Law
- court ‘under the present prov151on the court must order
‘ performanoe, unless one of the exceptzons is relevant

"It follows from the structure of the rule in art.
6.2.2, that the person anoklng ‘one of the exoeptxons
""must prove its condltions. ' o

ObVioosly;;a performanoeawpich is impossiblo in law or
in fact, cannot be required.

The refusal of a public law permission may render a
contract void (cf. art. 5.1.23 (1)); in this case, no
_issue of non-performance arxses. In other cases, such a
_refusal nay not affect the V&lldlty of the contract but
may make 1ts performance 1mposs;b1e (art. 5.1. 23 (2}).
One of the consaquences is that in this case
performance may not be required under litt. (a).

(2)

In exceptionable cirCUmstancés, performance, aithough
still possible, may become so demanding as to effort or



.o o expense that it would run counter good faith and fair

dealing to require-it. This may occur, in’péarticular,
whare after conclusion of the contract circumstances
have changed thoraughly. - i

A tanker with oil has sunk in a heavy storm in coastal
waters. Although it would be possible to 1ift "the ship
from the bottom of the sea, the owner of the cargo may
not reguire performance of the contract of
transportation, if this would involve the shipowner
into expenses vastly sxceeding the value of the cargo.

Other consequences of such unforeseen change of
cirggﬁgtances¢fo: the parties’ rights and duties may
hgﬁé$té be considered under the rules on'hardship_(cf.
artwﬂs.z ff.),'

Many goods and_services are of a generic nature; they

- are offered ny‘many suppliers and have usually a
standard guality. If a contract for such staple goods
or standard services is not performed, most contractors
will not waste their time and effort to obtain the
contractual performance from the cther party. They will
go lnto the market, prev;de themselves with ar_
substitute performance ‘@nd demand damages for non-
performance (especially a higher price and additional

. expenses) from the noﬁ-ggrformiﬁg party;

;QThls course of action lS economzcally sound and 1egally
V:LSmele. Letter ¢), therefora raises this commercially

‘fexpedlent course of action to a legal duty by excluding
clalm for performance in such 01rcumstances.

In determining the reasconableness of a cover
transaction, all the circumstances of the aggrieved
- party must be taken into account.



Firm B, residing in a developing countfyréith a:~i
- scarcity of foreign. exchange, has bought a machine of a
standard type from 8 in Blrmingham. According to. the

. .contract, B has paid the price of 100 000 US$ before

delivery S.does not deliver. Although B ¢ould obtain
the machine from another source in England, due .£o the
scarcity and high price of foreign exchange in its home
country, it would he unreasonable to require B to take
this course, B may therefora require delivery_of the
.machine from s. : :

If a reasonable cover transactxon has been made, art.
6.4.6 simplifies the computatlon of the damages to
which the aggrieved party may be entitled.

- Where a performance has a personal character, enforcing
such' a performance would encroach upon the personal
“freedom of the person obliged to perform. Moreover, the
quality of ‘a performance enforced in this way will
often be 1mpa1red,_zn some countries where courts are
obliged to supervisae the approprlateness of a
performance, . the superv1$1on of a very personal

.. performance may also. give rise to 1nsuperabla practlcal
nd;fi;cgltleg, For all these reasons, enforcement of

. performances of a personal character cannot be
reguired. . | |

of course, the true 1mport of thls exception depends
'assent;ally upon the interpretatxon of the term
‘_“personal character“ The modern tendency is to narrow
"thls term to performances of a unique character.'3
Ordlnary act1v1t1es of a 1awyer, surqeon or englneer
are not covered by the clause since they can be
performed by other persons with the some training and
experience. A performance is of a personal character if



it is not delegable and requires individual skills of
an artistic or scientific nature or if it involves a
confidential and personal relationship.

';If a firm of architects has agreed to deSLgn a row of
~10 private homes, they can be forced to perform this
.obligation singe they can a531gn the one or the other
:of their partnérs or employed architects to- do this
“jeb. - : | _

',By contrast, take a contract which provides that Le
Corbusier is to make the design of a new city hall
empodying the idea of a city of the 2lst century. Such
an obligation cannot be enforced because it is
obvicusly highly unigue and directed to a particular
person’s very special skills. _

The performance of ocbligations to abstain from doing
somethlng will not fall under litt. ¢). [In view, of
such obligatlons, the formulatln "act1v1ty of a-‘

v .. personal character® is too narrow.] The same is true if

the:party who is to perform is an enterprise or:a -
company, unless the contract demands execution by a
specific person in view of its special expertise. -

=Performance of a centract often- requlres special

“’”preparatlons and efforts by the party who is obliged to

perform, ‘If the time for performance has passed but the
party entitled to yerformance fails to demand it within
a reasonable time, the other party may be entitled to
assume that the first party will no longer insist on
performence. 1f the party entitied to performence were

.. allowed to leave the other party xn uncertalnty whether

performance will be requxred that may give rlse to the
-risk that the first party. may. unduly speculate, to the
'otner party‘s disadvantage, upon a favourablefh‘
- development of the market. |




For these reasons, litt. e) excludes the right to -
performance if the latter is not required Within a
reasonable time after the party entitled to performance
.-has become, or. ought toﬁhayg_become, aware of”thginon-

. . performance. .

- This rule is in, conformlty w1th the rule of art._s 3.3
(1) regrding the loss of the rlght to termlnate a.
contract; here.also an action by. the party. entltled to
termination ls,;ggulred, The idea_underly;ng.thg,,
exception to:tnésﬁrule,'as laid down in par. 3. of that
provision, can also be extended to art. 6.2.2 litt. e):
If the defaulting party has indicated its willingriess
_=to tender performance, a request for performanca by the
'aggrleved party 1s not necessary, this need not be
spelt out. ' '

[However, if it is thought necessary to spell out this
idea, the following words should be inserted at the
" ‘beginning of lett. e):

"e) the aggrieved party has #eason to assume that
the defaulting party does not intend to perform and
the aggrieved party does not require ...%)

_ T

(Cure of defective performance)

A [The] right to require performance inciudes in
appropriate cases the right to require rép@iﬁ or {,1
replacement [or other cure] of a defective |
performance. The provisions of articles 6.2.1 and

- €.2.2 apply accordingly.
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This provision applies the general principles of art.
6.2.1 and 6.2.2 to a special, yet very fregquent case of
non-performance, i.e. a defective performance. In the
interest of clarity it is ‘desirable and useful to
spédify'that the right'ﬁﬁﬁréQuire performance comprises
the right of the party who has received a’ defectlve

' perfarmance to require cure of the defect.

Iin order to clarify tne meanlng of the prov;smon, two
specific examples of cure are mentloned expressly.
Repair of a defective good or service is the most

. obvious -1llustration; replacement of a defective
-performance is another instance. A right to reguire
replacement may alsc exist with respect to payments of
money, e.g. in case of payment in a wrong currency or
" to an account different from that agreed upon by the
7part1es. ‘ '

The relationship between the remedies of repair and
replacement cannot be regulated in a general way, but
must be determined separately for the various types of
contracts. | -

[Apart from repair and replacemeﬁt, there are other
forms of cure, such as removal of the legal rights of
third persons with respect to the subject-matter of the
:performance or obtaining a necessary governmentai
approval j '

The right to require cure of a defective performance is
subject to the same limitations as the general right to



1l

"o performance. The limitations with respect to payments

of money are those set out invart. 6.2.1 and with
respect to'other performances those set out in art.
6.2.2, The second sentence of the present prov151on
therefore refers to those two rules. '

Most of the exceptions to a right to require.
performance that are set out in art 6.2.1 and art.
6.2.2 are easily applled to the varidus forms of cure
of a defective performance. The application of art. 2
litt. b).calls for specific comment. In many cases of a
small,. 1n51gn1f1cant defect, both replacement and even
repair may. 1nvolver“an unreasonable effort or expense"
and may therefore ‘be excluded. '

mA small new car is scld by a dealer, there is a tzny
palntlng defect which decreases the value of the car by
“ 0,01 % of the purchase prlce. Repaintlng would cost
0,5% of the purchase price. A clain for repair is
excluded but the buyer can reduce the purchase price
according to a general principle of law [that has not
yet been recognized by the present Principles].

Tha adaptatlon of the exceptions 1a1d down in art.
o 6.2.1 (2) = (4) and in art. 6.2.2. 11tt a) - e) to
... cases of cure cannot be generallsed but must be.ﬁi
- wdetermined in a flexible manner. For this reason, the
. kules of artt. 6.2.1 and 6.2.2 can be applied only
... Yaccordingly" to those éases. | |

Article 6.2.4
(Judlcial penalty)

(1) Where the ceurt orders a defaultlng party to
perform, it may also direct that this party pay a
“penalty if he ‘does not comply with the order..
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~-(2) The penalty shall be paid to the aggrieved: party
- unless mandatory provisions of the law of the forum

- provide otherwise. Payment of the penalty to the
aggrieved party does not affect any claim for:
damages.

Experience in some Central European countries has

- proved that a judic¢ial warning of a penalty in case of
disbbe&iéﬁée'by'é party who is df&éféd;tc”éerfbrm'a
céntractual duty, is a hzghly ‘effective means to assure
compliance with the order. Most legal systems dispose
of such penalties, although mostly for speclfied cases
of non-performance only, espe61ally cbligations to do
jor not do sometnlng whlch cannot eas;ly be’ performed by

janother~persan. Some times the remedy avallabi

;::l.n case
_of disobedience 1s even mpnsonment.= g

The presenttprovision takes a middle course b§i
providing for a monetary penalty only, but making this
applicable to all kinds of orders for performance,
ineluding those for payment of money. However, in this
latter case a penalty should be threatened or imposed
only ih  exceptional situations, especially wheére speedy
payment is eesential for the aggrieved party. The same
is true for obligations to deliver an asset. The reason
for reluctance is that oblligations to pay and to
deliver can normally be enforced with ease by the
ordinary means of execution.. By contrast, obligations
to do or to abstain from -doing something which cannot
easily be performed by a third person are the most
appraprlate objects of a 3ud1c1a1 penalty Cn

The wording of par. 1 .("may") makes it clear:that
threatening or imposing a judicial penalty is & matter
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of discretion. Important criteria for the exercise of
this discretion have just been mentioned; cf. . also

_inmcm_ﬁinso

‘.B- B_engm..qi@zx

Legal systems are strongly divided on the question to
whom a judicial penalty should be paid, whether to the
aggrieved party, to the state, or to both. Some
countries regard payment to the aggrieved party as an
unwarranted windfall profit contravening public policy.

- These Principles regard this:critique as too narrow
because the aggrieved party deserves compensation for
the non-performance of a contractual obligation by the
defaulting party.

In order teo take into account strong national policies
'_to the contrary, par. 2 séntence 1 makes a reservation
" in favour' of a state with mandatory provisions. Courts
in such’d country are therefore free to apply such

mandatory local rules in determining the beneficiary of
a judicial penalty.

‘Par. 2 sentence. 2 makes clear that a judicial ‘penalty
~paid to the aggrieved party does not affect the.
~latter’s claim for damages. This rule is based upon the
consideration that payment of the penalty compensates

- the aggrieved party for those disadvantages deriving
-fxrom non-performance of the contractual obligation
which cannot be compensated under. the ordinaryirules

- for the recovery of damages. Morsover, since damages
will usually be recovered only guite some time after
payment of a judicial penalty, judges may to some
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- degreebe ableé in<fact, in measuring the damages, to

take into account the payment of the penalty.

Contractual penalties, which are allowed Qithin bértain
iimits (art. 6.4.17), perform a similar function as
judicial penalties. If the court considers the-

_ contractual penalty as a suffx01ent 1ncent1ve for

-L performance,_1t may refuse to threaten or to lnfllét a
judiclal penélty. ' . a

D'.‘ E . E " K, e m
The procéedural detalls for threatenng and imposing a
Judicial penalty are governed by the lex-fori.

r;Accéxding to the proposed art. 1.7, the term ﬂéogtt"
includgs"an;arbitral‘tribunél.:Therefore the question
must bgrgaisedwwhether;arbitrators_aisp ought_to!be
sal1gw§dgto,threaten and. impose a penalty. L

The relatively few legal systems which consider- this
issue are divided. Only the Netherlands have now clear
statutory authorlty 1n favour of an arbitral penalty
In France, opinion is sharply dgivided; while an old

" deecision of the Cuor de cassation allowed an arbitral

penalty clause, there is at present little authority
"and apparently no arbitral practice. In the United
States, the increasingly liberal attitude towards
arbitration has induced several courts to allow the
imposition of punitive damages by arbitrators, which is
‘akin to an arbitral penalty. Contractual penalties as
“such are, however, deemed contrary to public policy:
‘this will probably exclude an arbitral penalty as well.
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The modern trend thus is in favour of allbwing an
arbitral penalty, in keeping with the increasing réle
of arbitration as a means of alternative dispute’
settlement. Abuses of such a power are prevented by the
fact that the execution of an arbitral penélty‘cah only
be .effected by, or with the assistance of, a state
~court which will exercise appropriate control.

In order not to prejudice developments in any direction
it seems preferable to leave the issue open. This can
be achieveq‘éither‘by_passing over it in silence or by
~ expressly saying that no stand is taken upon the issue.
The reporter prefers the latter alternative.]

- Art. 6.2.5
(Unenforceable Decision)
{(Change.of‘remedy)]

[(1} An aggrieved party who had reguired performance
' of an obligation according to article 6.2.2 may in a
' notice to the defaulting party fix an additional
" period of time of reasonable length for performance.
"If the defaulting party fails to perform within that
" period of time, the aggrieved party may invoke any
other remedy for non-performance. ] o

(2) If a judicial decision or an arbitral award for
performance [of an obligation under article 6.2.2]
cannot be enforced, the aggrieved party is not
precluded from invoking any.other remedy for non-
-performance.
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This provision adresses-a problem which is peculiar to
the right of performance. While ar%. 6.1.2 allows the
cumulation of several remedles, insofar as they are
'compatlble, the prasent prov151on grants the rlght to
| change from the remedy of requlrlng performance to
‘another ramedy {or ether remedies) This change of
remedy is, however, 11m1ted to the right of requlrlng
performance of abllqaticns ‘other than to pay ‘money.

The reason for allowing such change is the difficulty
of enforcing the performance of obllqatlons other than
for the payment of money. Even if the aggrieved party
had at first decided to invoke his right of requiring
- such performance, it weould be ineguitable if he would
be stuck with this option. It may only later turn out
' that the defaultlnq party ls unable to perform; or such
“1nabllity may. be caused by subsequent events. The
.. permission.of changlng to another remedy (or other
 Aﬁramed1es) demonstrates a. certaln weakness of, and
‘:reservatlons agalnst the rlght to requlre performance
of obligations other than to pay money.

.. Two different situations must be addressed.

In the first case, the aggrieved party had first
required performance but then, before execution of a
decision for performance, changes his mind or
discovers the defaulting party’s inability to perform:
or that inablility is caused by subsequent events. The
aggrieved party therefore now wishes to invoke one or
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- -more other remedies. Such a voluntary change: of remedy

can only be admitted if the interests of the defaulting
. party -are duly protected. He may have prepared for
performance and have incurred efforts and experises. &
voluntary change from the remedy of performance can
therefore only be accepted under the same conditions as
have been established for the right of termination in
case of delay in performance (cf. art. 6.3.2). These
conditions, properly adapted to the present situation,
are laid down in par. 1.

The adequacy of the additional time for performance
depends upon the nature and difficulty of the
cutstanding performance. Before expiry of the
additional period, the defaulting party has the right
to make the performance owed by it under the contract.]

Par. 2 addresses the less difficult case where the
aggrieved party had attemtped without success to
enforce a judicial decision or arbitral award directing
performance against the defaulting party. In this
situation it is even more obvicus that the aggrieved
party must not be precluded from invoking any other
remedy for non-performance.

Since this provision allows a (subsegquent) change of
remedy, the time limit set for a notice of termination
by art. 6.3.2 nust, of course, be extended accordingly.
The reasonable time for giving notice begins to run

= in the case of par. 1, after the aggrieved party has
or ought tc have become aware of non-performance at the
expiry of the additional period of time;
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= and in the case of par. 2, after the aggrieved party
has or-ought to have become aware of the
unenforceablility of the decision or award requiring

performance.





