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. :: -The twelfth meeting. of. the Working Group for the, preparation of”
Principles for International Commercial Contracts was. held from 3 to 7.
July 1988, at the Faculiy of Law of the University of Bristol at the
kind ‘invitation .of - the .Vice-Chancellor. . of . the University, ‘Sir John
Klngman. A llst -of partlclpants is, annexed to these Summary Reeorde. e

S;r John Kingman welcomed the members of the wOrking Group,;
stressing the importance Bristol Unlversity attached to cooperatlon with
the Institute.-He hoped that -thig cooperation. would continue .and be
further-enhanced in the future. C e P o .

Prof. Bonell thanked the Vlce—Chancellor for his klnd words and
for the: exquisite hospitality.offered the members of the Group. He
cenveyed the satisfaction  of, Unidroit. Opening the meeting, he then
thanked, . also. on  behalf of ., the Pre31dent and Secretary—General of.
Unidroit, Professors Fontaine, Maskow and Rajski for the revised version
of the draft provisions of Chapter V Section 1: Performance in general’
(Study L = Doc,. 44). : )

_ Fontaine 1ntroduced the rev1sed draft provielons on perfbrmance
in. general whlch were the result of the dzscuselons held in Rome in Mey'
1987. The prov151ons were mostly thole ‘which had been adopted at thatl
meeting, although a few new ones had been drafted. Do¢. 44 also’
contained .a. first attempt at. drafiing. the comments, giving illustra-
tlons, notes and bibllographlcal references. ‘He suggested ‘that the
neture of the commente might be. discussed by the Group, in order to.
adopt unlfbrm crlterla for . their, presentation. Thig all’ the more soj
eince, .given the. particular nature of the instrument being elaborated.]
the -text would have no. more euthorlty than the commente. B

Bonell “indicated that in the chapter on formation & Ffirgt -
~attempt had been made to distinguish between the tasks of the comments,
which was .that of explaining .the rules, and of the notes, which -was to
give: the neceesary eultural references._ - : :

Farnsworth Hartkamp, Date-Bah and Maskow favoured shorter
comments.. Drobnig also . favoured comments such _as those drafted by
Foptaine, -although he felt that in, certein cesee, such @s for public,
permission requxrements, longer and. _more enalytlcal comments might be
Justlfled '

Farneworth agreed thet in some cases a certaln amount of deteil
would be necessary, as, for example, in the comments to Art. 2 of this
chapter dealing with different types of obligations,. or Art. 1 of the
validity chapter dealing with causa/consideration. ' '

fLande;fTallon and Fonﬁeihe'agreed with thie‘viéWf

Fonteine agreed that in prlnclple references to national ‘systems
should be concentrated in the notes, but there might be caees where 1t



would be necessary to give Some idea of the origin of the concept-a8 a
whole in thé commgnts., = = s - S

Tallon felt that the Gomments were intended to help construe the
text, so there should be no limits should be placed on.them. .The origin . ..
of a_legal rule was essential, and when it was derived from a legal

system this should be indicated also in the comments. .- -

Bonell ‘wondered whether the comments _should not “be 11m1tedlto
the explanation of the meaning of the rule, while.~any reference to .
national or international sources should be placed in the notes.

. Fontaine coriidered that the Criteria’ suggested by Bongll would ..
be difficult ,‘fb_ol_apji;','L'_yr,;j\ as ‘the national" provisions -cited: were- thoge which. .
dealt with the problem, but did not nécessarily offerithe same solution ..

a8 that adopted in the article.  ° . iy Y

Lando felt that whereas academics might be interested in ‘knowing - -
the origin of a rule, the average user had no such interest. If the
comments were intended to explain hoW to use the rule, then he “thought

' should be limited to a simple explanation and the ..

that -the commente s

notes could indicdte the source of inspiration,

. Maskow” also recommendsd having' references @ to “national ang .
international . instruments only in “the notes. The rules adopted in the -
Principles _were. autonomous” ruleg ~which had  to explain themselves
independently of where the coficépt’ Hed originally been teken from.

Furthermore, when they had ﬁ_a\i%eri"’_‘"'a::&érta'in national concept it did not
mean that they had actually taken up that national concept in its
entirety. What should be indicated were the deviations from the naticnal
lawse .., .. ' S TE S T

omell cbserved that an indication of the national legal system
which had inspired the rule in the comments themselves might provoke the
users of thg__‘r_'ule;g_,to_gq_p_a,ck:to the national origin of the rule.

Drobnig feit that ‘the rules "they were elaborating were rules
which were gerierally’ recognised by most legal systems, but if there was
a rule which had a very specific hational background, this should be
mentioned in the comments. Apart from these ingtances, he Telt that
there should be no references %o national legal systems in the comments.

_Farnsworth and Crépeau also felt that any- -detailed. referénce.
should be kept in the notes. : - Gt e .

Date-Bah suggested that it be explained at the beginning what
the purposes of each section of the commentary was. It should ‘be made
clear that even if a rule had besn derived from a specific legal system,
they did .not necesserily have to ~have incorporated also the
jurisprudence associated with it. . o S



Bonell reminded the Group that a suggestion.had previcusly been
made that a provision should be included in the opening chapter on the -
the interpretation of the rules, He had teken it for granted that such a
text would more or less fellow Art 7{1) CISG. Also the Commission on
European Contract Law had such s provision clearly emphasising’ the: "
necesslty of an international autonomous 1nterpretation of the rules.

| Turning to the llterature cited in the blbllographlcal indica-"
tions, there was general agresement that it was' not interesting to cite
the standard texts whlch would have to be consulted on every point.

. Farnsworth conS1dered that if a speciflcally national conceptb=
had insplred a provision (e.g. the German concept of the "Nachfrist"}'
then it would ‘be interesting to have bibllograph1cal references to- works -
treatlng that’ ‘concept., The problem with blbliographical references was
that  they would soon be out of date. ‘He would ‘r.:=l satisfied if only the .
provisions of the codes were cited R '

Maskow also preferred not having bibliographical réferences.

Crepeau stated that the sources of inspiration’ might also ke
found in 1iterature. He would therefore put an 1ndicat10n in the notes-
of any article or book which had inspired the rule, 5

_Drobnig agreed with Farnswocrth and Crépeau that they should not
cite any ‘literature unless it had been a source of inspiration.- He saw
no utllity in 1ndicating llterature from all over ‘the world. ‘*“'f ‘ ok

Tallon dlstingulshed between the citatmon of provisions of “the -
codes or of. precedents which were made ‘in the notes, basic texts which
could be cited in & gsneral bibliography toc be given at the beginning of
the’ book, and comparatlve literature,  which - tried to deal with the
questions 1n a comparative way ‘and which should be put in.

Furmston also ;cons;dered “that they could put‘ﬂa 'general
bibliography at the back. He algo agreed that it would be useful to cite
specific books or articles which dlscussed the problems in a comparative
context. . _

In the end it 'was decided that the comments should be as concise .
and ag direct as possxble, with titles to assist the user in consulta-
tion. Natlonal references should be avoided in the comments to the.
greatest extent possz.‘bles References to national legal systems should
instead be made in the notes wherever necessary, although exceptions for
specific cases could be envisaged. As regarded the literature, it was
agreed that specialised literature should be cited, although.the form of
presentation still had to be décided. The’ citation of literature on
international conventions was not considered to be necesgary, as if a
provislon of a convention was Clted it was clear that the literature
which treated that provision should be considered. ‘Ths commentaries on-



the internaticnsal conventicris, as well as the standard texts, should be
eiteu in a separate general bibllography.

Artiale 1

 Introducing Art, 1, Fontaine stated that it was the same text as
tiad been submitted in Rome. At the time it had been decided to come back
to it after considerlng the chapter on 1nterpretation. o

Crepaau was not sure whether the rule dealt with perfbrmance or
w1th the contents of the contraot. If it was a guestion of" performance,
then 1% was nét suff101ent as parties had to perform also accordlng o
the other rules found 1n the*Principles, i.e.,; it should refeér not only
to - thé contract “Lteelf, but also to other rules of 1nterpfetatlon. If
instead it ‘dealt with the contents of the contract, then the reference
to the express or implied provisions of the contract was insufficient as
they were not_told what the sources of the 1mp11ed terme were. .

Bonell p01nted out that Art. 3 of the interpretation. chapter
referred o uSGgea as a possible means of interpretatlon,'and that the
definifion of Usages found in Art.' 4 of Chapter 1 correspanded to the
CISG formula, Thus, the combined aspplication of this rule and of Arts, 3
and 4 could lead to some. rasults,

Drobnig'fblt that implied terms could be found by the process of
1nterpretat1on,”but ‘what had to be performed was: ‘imich more than what wasg
expressly or impliedly stated in the contract. In the comments (p. 1) it
was specifically #tated that "/i/n some jurisdictions, for certain types
of- contracts, 1mp11ed “term# have been codified by statute" and he felt
that’ this’showed that in addition to the (express or 1mplied) terms of
the cantract,' all +that other body of rules whlch is made up of
non-mandatory or mandatory rules has to be performed as well, In this
respect Art, 1 was too narrow, and something like "and applicable rules"
(1.e. ‘also’ natidnal or 1nternationa1 1aw rules) should be added at the
end of the prov1510n,‘“

Lando felt that the provmsion might in actual fact be stating
the obvious, One could question the need for this article as it would be
dlfficult to give an. exhaustive 1isgt of all the things that bind the
partles wzthout maklng reference to the whole chapter on perfbrmance. He
pointed out that the Pr1nc1p1es ‘had no provision stating that the
parties were bound by usages, and he wondered whether they should
perhaps hava one.'; )

Furmston stated that if there only was Art, 1 there would be
gome dispute a8 to what wae impliedly requirede_

'1'Talion stated that it was possible to have a very broad notion
of lmplied “terms ~ usages and “"loi suppl‘tlve" were implied terms. He




felt that . they ~ghould - have something .along - the lines. suggested by
Drobnig, possibly "usages and other applicable rules" and then this-
should be expla:.ned in the comments. :

a Farnswor't.h stated that bas:.cally, wii;:.t théy wanti'édhto- éa,y was...
that the . coratractual obligations of & party may be 1mphed as well a8
8Xpress, . e . i Cu e e

. - Bonell. felt that since Art,.. 3 of the chapter.on.. interpretatzon
spoke of "all-- relevant - clrcumst_anogs s includmg any- prelimmary,-
negotiations between  the. .parties, - any -practices - which they have
established. between themselves, -usages and any conduct of ‘the -parties..
subseguent-to the conclusion of the contract!, this would mean that one
would have to look ab: each of these.criteria to see iff the implied terms. .
could.be construed: into the contract. If..a reference were to be made-
alsoto non-contractual rules, it would be .difficult to differentiate -
hetween . the- Principles and the rules provided for by national laws
and/or international binding instruments. : :

Lendo wanted to know if :interpretation: included also what in
America was called "deciding: omitted -cases” <("erginzende :Vertrags-
auslegung"), There were only four different sources friom: which the:
implied terms might be derived: interpretation, . erginzends
Vertragsauslegung, usages and statutory directory rules, and perhaps it -
would be sufficient to say 0. He thought -it would be better not to have -
the rule, but if they did, then he agreed with Crépeau that they should
say what they intended by implied terms.: ‘

: ~Furmaton did. not think that implied terms were a .matter of
1nterpretation and he- did. -not  think that Art. 3 .of the chapter on
interpretation covered many cases of implied terms. One- of the main-
techniques used by English courts was. to say 'we will imply .this term .
because we -think that terms of this kind ought normally to be implied -
into contracts of this kind". In the common law a major technique for
developing contracts was to build up rules which very often the parties
were.totally unaware of, which were.not based on anything the individual
partiss had done and the usages might not be widely known: to the. public
elther. Furthermore, the. illustrations -to Art, 1 seemed to be .
illustrations as to when.a term was-to be implied, but there was. nothing
in the text about that. As it was.stated, the rule was that some terms. .
can ‘be implied  (which was.a .rule no one would doubt), but .the text
offered no: guldance as.to when a term might or might not be implied.

o Fontaine pomted on‘t tha’c to determine what was 1mplied1y re—.
quired by the contract -they referred not only to the. J.nterpretatlon,_
principle but also -to the- principle of good faith, . :

_ CBépeau felt that a8 they no. longer referred to performance (the'
original version of the provision had- done so) but rather to content,
one could reintroduce the concept which had appeared in the previcus



draft, of the “nat’ure of the contract“ a8 a~ jurldical basis for implied C
terms, . . : - R o e

. According to Date-Bah the provision should déalr wifh fhe
performance of obligatichs already established elsewhere: in .other

words, .1t should say that parties shall perform their obligations, while ..
what formed the content of the obligations should be stated elsewhere, .. ...

"i?'arnéii}érth agreed  with Date-Bsh. To the common law mentality

this Beélongsd someéwhers in the neighbourhood of interpretation, even if ..
it was" not "the ‘same as  intsrpretation., He suggested that-a :possible .
wording might be "The contractual obligations of the parties may be. ..
[impliedly as well as expriéssly required by the contract/, /implied as. ..
well "as express]", By using "contractual" it was clear that all..problems, .
of national leglslation and other things from which cbligations-might be . .
derlveo‘. wer'e omitted. The question of where these obligations . came from. .

could ‘be - “deéalt” with ‘elsewhere, 1. ee in the neighbourhood -of the ..
interpretation section, Sl s T

. As’ regarded statutory obligations, Drobnig felt that these were
explz;c:.-t obhgations, and he therefore hes:.tated to. include them under
the term ”:mel:.ed" S : SI. - :

Tallon egreed with Drobnlg. Common 1awyers and eivil. lawyers did'.‘
not speak of ‘t‘.he same thlng when they spok,e of 1mp11ed terms., T

Fontaine agreed with Tallon. .

Furmston pointed out’ that ‘Vin common law.it made a difference if

the statute sald that & '"term is: implied" or simply imposed a .duty. -
There were qul'l:e -&-1ot of contractual situations where  a statute might .

impose & duty but ‘the remedy might not' be contractual, it may " be
tortuous or ‘public law, wheress if‘ there was an implied term there would .

be a contractual remedy

Farnsworth added that they sometimes distinguished between terms
;.mplied 1n law and terms implied in f‘act. For example, Merchant A simply
selle a bottle to B, In this case’ there is a warrant that it is
merchantablea Thls would be- implied in law, because it has no basis in
anything. On the other hand, if B explains to A -that he wants a bottle
for a certain purpose, and says that he does not know much about bottles .-
and is counting on A to pick out the right kind, and A then sells him a
bottle which is not suitable for his purpose, the warranty that is
broken would be called a’warranty implied in fact, because it is based
on facts thet suggest that.'B was counting on this obligation. On the
other hand he wouwld not be bothered by terminology such  as "the
cbligations of the parties to perform may be express or implied or
otherwise imposed by law" to cover :such cases as statutory law, although
he did not think that i*c sa:.d very muchu . :



: . Hartkamp did not favour.any such additional reference .to the
rules of law., He liked the present rules, which was elmple, ‘He. felt the
difficulties to be insurmountable once one started to define what was
meant by "implied®.

Crépeau favoursd sticking with the idea behind Art. 1, -but-
suggested that the reference to the terms being mplied by the parties
or by law. ehould go. into a. second paragraph. PR Lo

. Voting on the proposal to have - second paragraph l:;at:.ng'_:‘
criterla for determining. the implied obligations, 4. voted in, favour of
the. propoeal 5. voted againet and 2. abstained. R T

Turm.ng to Farneworth'e suggestion to edd ..... o v ag [otherwiee] )
requa.red by law"; Tallon aeked what "law". meant - it could be usage or
statu'tory law.-He therefore preferred :t:he word “rules“ ’ -

Hartkamp thought that putting in "law“ as suggested by Farne—"
worth would create confusion. This would cover statutory 1aw, but what
about equlty'? What about useges'? : : :

. Votz.ng en the suggeetion to add a reference to other‘ appliceble._
rules, .4 .voted. in favour, 4 voted egainet, and, .3 ‘abstained. ' The
provision therefore remained ae it stood, - subJect tc reformulation. R

Farnsworth suggested that the provision might be drafted nfhe
parties' contractual obligations to, perform may he express or imp,lied"

Crepeau felt the words "‘te;perform" to be quite unnece';:__ary. '

Maskew pointed out 'l:,hat the other articles of the. chapter always_"'
spoke of what the parties should do, whereas here they dig not. _

. Eurmston pointed out that it was the obligations which- were
ej,ther expreesly or lmplledly stated not the duty to perform.

: Tallon quer:.ed the L use. of the word “contractual“ Some .
obl:.gatione were contractual, .some  were not, some we_!"é, impoeed by
etatu’ce, gome were not ete, He therefore suggested sayzng "obligat:.ons
under the centract" : : . '

lo” Date-Bah it seemed that this text did not mean that
non-contractual obligations could not be implied. '

- In the end the Group declded to accept th.e proposed text, and to .
have more detai] ed. eommen'ts explaim.ng in particular the guestion of the
criteria te be ueed in the. determxnation of "the meaning of “J.mpliedly".
The . text.of Art. 1 thus read: S o :



?IheﬁééﬁffagtuéiiSﬁliggtidgéfdf;thngégt;éé ﬁ&f”béﬁéiéf555 or
- impliedM.. ' L S S

Article 2
- ‘fﬁt¥oducing Art, é} %ﬁbgtaiﬁé_féﬁgﬁied théff@tiiityjfo? 'kégﬁihg-
Arts. 2 and 3. The distinction between the Yobligation de moyens" and”
the "obligation de résultat" was relevant mainly when it came to

pﬁ?blgmg;pf'n&ﬁ%gérfbrméhcqlwwheﬁibﬁrdén:6fyprb0f‘éﬁa.o%hef cauges of

exemption were discussed. Of course, one had to know ih ‘advance whether
one had an "obligation de moyens" or an "obligation de résultath as ‘thet:
would determine the way one performed the obligation, and that was the
justificetion .for putting it here,” Furthermore, ' Arts. 2<and ‘3 were

useful as an introduction to Art. 4, whith was' the ‘real novelty in' this .

codification, because for the first time a codification “tried to ‘give
the criteria by which these two types of obligations could be

distinguished.

Bonell reminded the Group that the usefulness of Arts, 2 and 3
in connection with exempting events had already been discussed, and that
it had besn . felt that notwithstanding the valid argument of leaving
everything .to non-performance, they could serve a useful purpose as they
introduced the distinction and tried to define the two types of
chligation. ol ma

ET TETL -

Drobrig stated that, having Art. 4, it was not possible to
dispense. with Arts. 2 and 3, since while Art, 4 spelt out the conditions
for distinguishing between the two kinds of obligation, Arts., 2 and 3
expressed, the congequences which flowed from them. He felt that the
distinction.belonged. in the chapter on performence and not in that on
non-performance., ' ’ s o R

Crépeau had no objections on the question of principle, but
gquestioned the use of the concept of "duty of care', The concept was
inspired.by French legal writing which used the terms '"obligation de
moyens"_ and: "obligation de diligence”, To use in English the -concept of
“duty. of ¢are"E(thdh)was‘gtconcépt peculiar to the common: law);, ‘was: not
a mere trenslation, but rather going from one inspiration to another. It
would be in better keeping with the spirit of the distinction if the’
eqpivalggt‘civilian‘termindlogy were kept and “obligation of diligence”
were used. T IR R ‘

.. :. Bonell observed that the formula "To the extent that [.../" had
been -chosen on purpose, to take into account the fact that ‘it was
sometimes. difficult, if not impossible,’ to make a clear-cut distinction
between the two kinds of obligations’, the two might in Tact be mixed. He -
had always understood "To the extent that" to introduce the relative
character of the distinction.




.. Date-Bah pointed out that "duty of ‘care" hed tort ‘law . connota-
tions in the common law, so a move away from this would be helpfuli

-Farnsworth wetated that: he too ‘would prefer "diligence" to
“care" partly because "duty of care" tended to suggést a. possible
liability to third parties. An American lawyer would then say '"you are
talking about best ‘efforts", but he was not-sure that that terminology
could actually ‘be used on an: mternational level. _ :

2o Drobnig :E‘elt that the concept which best conveyed the concept
wag "duty et ‘oest effor‘ts", 80" he suggesﬁed that it be used here. . .

Hartkamp felt tha‘t a word such as "‘ef‘forts" wouId be. clearer
than "diligence"

: Fcntaine did not favour the use of‘ "best efforts" as they ‘were
used in contracts with many different meanings and shades o:f‘ meamng. He_-
therefore preferred either “care"-or “"diligence". - -

Tallon and Lendo fawvoured:"diligence",

: Farrisworth: ra:l.sed the question of exemption: if. A undertook to
use diligence to paint a decent-replica. of the Sistine Chapel on the
ceiling of B's library, then if A drank while he was doing sc he
undoubtedly had not. met the standards and that was primerily  what they
were talking about here. If on:the other hand A was hit by:a. car, “broke
his leg and was unable to get up on the scaffolding, that raised a
different. question- of exemption, His .question . was. thern «éid “the word
"diligence" . to .some ex‘t;en*ﬁ: prejudice, that question, si.¢s it seemed to
him that.using "diligence" rather: than "best efforts" made it. easier to
argue that A:was absolutely liable. to paint.it;. and. that the diligence_
cnly described the: Quality 0f the' perf‘ormance. ce T O T

, Tallon, Crepeau and Hartkamp cons:l.dered thia to be an open
question. Farnsworth felt that ‘it should be lef‘t open.

dartkamp observed that this was why 11: was - better to have "to
the extent", because in Farnsworth's case, the obligation had both an
agpect of -result ~ A had to ‘be. there at. a. certain time . and ‘ah aspect
of  care ~ A had to. paint. the ceiling. S SR , )

. Farnsworth f‘elt that to sound an: if i;he answer was going to be-
that if A broke his leg as a result of an accident, he would be sent. to
the chapter on exemptions, It seemed %o him that in some Kkinds of
contracts. it should be open to A to argue that he did not need. to claim
an exemption, that in fact he had not broken the contract. Either answer
should be.possible, : S TP e :

The Group finally decided 'to change "duty of care" to "'du'by of
diligence“



-10 -

g Date-Bah wondered whether a policy deo151on had been taken to
use "activity" rather than "act".

Farnsworth felt that’ all those words could be deleted Jugt"os
Crepeau had suggested ST

““Boneéll instead placed great importance on thls concept because
1t introduced one of the most important discriminating" features of the
Principles, i.e. that they were mainly concerned with, services, with
actwities, Once you Spoke of acts, oy’ even omittea tha't, then what
Hartkamp said as to the necessity to observe diligénce” also ‘also to
achieve the result where thgre was an. "obligatlon de resultat" would
comé into” ‘play.

Crepeau peinted out that another difficulty was that when you
usé  the words "in the perfbrmance of an activity" that only implied
positive “duties, ‘not negative ones,_and the dlchotomy might apply. to
both the obligation not to do as well as to the obligation to do.

Tallon considered "activity" to be too narrow.

Bonell instead considered that the’ words "the performance of an=
act1v1ty" made the juxtaposition between Arts. 2 and’ 3 clear. o :

, Lando felt that lthwa “suffiCAent EE they sald "To the extent:
that ‘an obligatlon of a party 1nvolves a duty of care" . :
' "i, Farnsworth observed that there weré cases in which the duty thqy
were talking about (care or dlllgence)l was “not an aspect of . the
principal duty of performanoe.,For example, if A ‘had"to get financing 1nf
order to engage in the services,‘lt mlght be understood ‘that his using
dus diligence in getting the financing waes 2 condition and that A was
obliged to do that, but it would not be part of the prestation, Thus, it
geemed to Him that they would lose nothing by ellmlnatlng those words.

The Group thersupon declded to deleta ~ the words "in the
perfbrmanoe of an act1v1ty". i R

¥ Maskow” observed that nothlng was said of the time element' was;
it understood that this diligsnce was the dliigence observed at the time
the activity was performed? In long-term contracts it should not
neoessarlly be ﬁhe degree of diligenoe observed when the contract was
made. :

5 To;ionfoonsideféd”thisffgiooﬁs;under "simiiar'cifouméthnoes";r

If this was the case, Maskow requested that sométhing on the_
time element be added in the comments, ,



- 11 -

. - Drobnig -had doubts -on .the word. "expected'. Originally, -he .
observed; it had been "obliged". o S

Orépeau and Fontaine suggested that it be changed to "bound",
and -this ‘suggestion waa accepted by the Group. It was. decided that thig
amendment should also be introduced in Art. 3. . . o e

. .The text-of Art. 2 as finally sdopted therefors read:

"To the extent that an obligation of a party involves a duty of

-+ ~diligence, “that party-is bound to.observe the .diligence . observed
“by ‘reasonable .persons-- of _the ‘same . kind under. similer
. circumstances®, . .. e HRSRL: DARTTER

%

Article 3 - i

Introducing Art. 3, Fontaine remarked that they introduced “the
problem -of  the quality of performance .in_ ‘the context of of the
obligation to achieve a specific result, but he felt that it was a much
proader problem which was not exclusively comnected with the obligation -
‘to achieve a specific. result, What, he asked, if the quality usually
achisved was very.bad?.In the report.of the Rome meeting it ‘was said.
that "usually achieved" meant "which should usually ‘be ‘achigved", “but,
that was not what the words said. In Art, 2, for the obligation of
diligence they -had-"eobserved by reasonable persons of the same. kind",
which was very objective. Here, it.was. the "quality that is" usually
echieved" —  "achieved by a reagonable person was probably more
demanding than this, He therefore suggested that they amend .the text to
read "/.../ & pesult of the quality achieved by reasonable persons under
obligations -of the same kind", P T

. Maskow stated that he had been under the impression ‘that Art. 3
mainly related to things of an objective.nature,, where it was. possible
to compare- the -regult with -other results..In :Art. 2 this was only
possible by ccmparing the behaviour of ‘the. party with the behaviour of"
another person, for which reason it.was necessary to mention 'reasonable:
pei‘-sons“,_.'.‘,_ B . . ) . L . o X o ] < . .

. .. Fontaine commented that if the result usually achieved was poor,
that .was no-reason to- justify the . fact that a party had - just adapted
himself to the common bad standard. The quality of the .result was not
always an easy concept to grasp. ' ' N L

, -+ Bonell referred to Art., 10 on price determination with, which he
could see -a certain parallelism as where the price wes not, sufficiently

identified by the parties the gap had to be filled in with a reasonable
price. A quality provision such as that suggested by Fontaine could
either .precede.or immediately follow Art. 10. This was. done in ‘the

Principles of Buropean Contract Law where a provision on" "Quality of
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Performance“ (s. 1. 105E. "Unless otherw:l.se ag‘eed a par"cy must tender a .
performance of at least average qualz.'l:y“) came soon after that on price’
determination (s. 11,1084} s . :

Fontame stated that a provismn along the lines of the’ Europeanj
Principles was not compatible with what was said about’ the obl:.gatmon' of
diligence and .an exception should . then be made for it, because more
would be required of the “duty of dlllgence" than the "average quality"”
of . the perf‘ormance. . N R OV S

Tallon pomted ou+ t:hat in the Princa.ples of gluropean Contract
Law thoy had no provisions on ‘the "oblz.gatlon de” moyens" and the
"obligation de résultat". He could not understand why they spoke of
quality in the context of an "obligation de résultat", because the two
things were antinomies - quality wes "more or less", a result was 'yes'
or 'no", so they should not speak of quality, they should rather “say -
"such 2 .SPGCiflc result as. usually achieyed under the obl:.gation"

; F’ontalne, Lando and Hertkamp also stated that they could not see
wh.y quality should he spoken of in an obligatlon de résultat. fe

e Date—Bah also held the same view: if the duty involved an
obllgata.on to - aoh:l.eve a specific result, then the parties. s__hou.ld be =
bound to-achieve that result, L ' '

; Farnsworth llked 't;he formulatlon "ach:.eve that result" He had _
problems ‘with "usually" and with the language at the end dealing with
quality.in.this context. It.seeméd to him that the. word "usually" and |
the: formulation used did not take suff‘io:.ent gecount of the creativity
of the people who made these contracts, If you read cases in the US you
were constantly amazed at contracts to do things that were quite novel
and to.:say that you have -to produce a result like the ons usually
ach:.eved would mean nothing. .If you dealt separately with quality it
would meke sense to say that one test of. quality was what was usually '
ackieved:if it was a.thing that wes usually achieved, or that what was
usually.. achleved under. obligations of the same type was a test of 7
quality. He had some trouble with the phrase they had approved in Art.
‘2, because it alsc assumed that you could find a lot of cases for every
obligation. of. diligence, and that was not the case: it was very hard to
imagine what you.would do if _you were the first to market a product.
Thus -it-seemed to him that.even in.thie case it might be the diligence
that would be observed by a reasonable person of‘ the same klnd in the'
game circumstances.,

Maskow thought 11: very important to have . a general obligation
conoerm.ng quality; he could not. see why. they needed something else
which--said -"if: a result should. .be achieved this result should be
achieved", because then the consegquence might be that if it had not
quite been. achieved, the contract was considered as not having been .
performed at all, There would then be no possibilities for price
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reductions, etc. He ﬁherefbre suggested to keep Art. 3, but w1thout the
referenee to quallty - _ i :

Lando agreed that ‘there were many '.'obligation'e de —résultat""-
where you could not ‘gpeak of any guality: if° you had promiged: not to ::
compete with a certain firm for a certain period against payment, if you
had promised to :.netall an apparatus g0 that the temperature in the room
was alwaye 180¢ etc., you “could not tdlk about quality. You -either

reached the result or ‘you did-not, Quality mostly referred to: where .you ..

had to provide some kind of" goods; 8o he ‘thought: that they should. have . .
somé general prov:._smn ag insthe "Principles of European Contract 'Law,
which could to a certain extent apply also to "obligatien de moyens"

- ‘A_lnfobnzg suggested thatathe=artlclevread'"[ﬁ.ti to achieve that

result" and that the question”of :quality be dealt with in a new
provm:.om Th:.e suggestion was accepted by the Group, and Art, 3 thus
ree.d R ‘ -

‘“Tc thé'éxtent”that an obligatien of & party involves'a duty to
achisve a specific result, that party 4is bound to achieve . that -
_reeult“

Farnsworth suggeeted that they ehould conelder combining Arts, 2
and 3 into'a single article ag'the revised Art..s wasg very: short.. This. .
suggeetion was adcepted by the Group. o o S

Nsw article on determinstion of quality

. Turning %o the proposal to :Lntroduce a provieion dealing with
the determination of quality, Fontaine stated that many codifications
had prov:.smns of +this ¥ind, including the" Principles of European.
Contract Law. Ueually such provisions were satisfied with a performance,
of " everage qual:.ty, and they could have that.-as-.a: general rule,. He
4suggee%:ed a wording ‘much as "Unless otherwise provided . in these -

provisions perf’ormance normally should be of average quality. -

Tallon could not see any very great difference between "average
quallty" e._nd the "reasonable person'. The general idea was to help
erbitretors and courts to save a contract which was commercially sound, .
to add an element which i# edsential for the contract-but which might
not heve been eeeentlal f‘or‘ 'the partles. R ! :

S o i .

_ MaekOW'lnformed the Greup thet a scientific group working in the
framework of the cooperation between the ‘legal .institutes of the
Academies of Sciences of the East Eurcdpean countries had elaborated
rules on this issue, The first thing they said was that if an obligor
has’ to perform or if he has to achieve a result, then he is obliged
either €6 perform or to deliver as is usual in the trade of the country
of ‘the obligor. If the obligor has to perform .an activity, he is obliged
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to perform this activity :with an expert's diligence.  In other words;. an

"expert's diligence" was their criterion for quality. They did not speak

of a general average quality, but of the average quality in the country
“of the obligor, because they: felt that the standards:of ‘quality were
cdifferent. . L " S R TR

- Hartkamp commented that what was really meant: by "must-tender &
-performance of average quality", was that the debtor is not.allowed-to
offer-a performance of less then average quality - he 'may of course-do
- something better: He therefore suggested that they draft the - prov;szon
along the llnes "he is not: allowed to do less than that"y 5

Lando suggested "at least", but Maskow had doubts on that
formulation &8 if 2 debtor were asked to- delivér at least a certain
“quality - it”‘was unclear what he could be asked “for, “Hartkamp's
‘formulation made it clear that he was not allowed to perform ‘less, but

that meant that it was not possible for the other party to ask for moré.
In Lando's formula it was not clear whether the other party could ask
for more befbre he is obliged to dellver "at 1east“

Bonell suggested that the language oould be aligned w1th that in
Srt. 10(1) to the effsct that "/,..7 the perties are considered, in the
-absence ~of ‘any indication- to the contrary, %o havé"impliéaly made
‘referencé” to “a performance which cannot be less than the average
guality", : T R

Farnsworth sguggested "/,../ impliedly made reference to the
quelity of performance generally rendered”, . vl om0 e e

L Furmgton sfelt” it -to be a false anslogy, as .the. price is
sdetermined by the market, .s0 it made sense. o say that in’the absence of
“agreement the price should be the market price. In relations of quality,
~the average performence may be medioccre, whersas thers was no such thing
a8 & mediocre:price.-If you went into a. restaurant and got a meal of
spver age qu&llty it mlght not be of reasonable quality. A

Farnsworth considered that 1if an English restaurant owner
:eontracted -to serve him a meéal, and served him the not very good meal
sthat “theys imagined, then he supposed that the restaurant owner had
performed ‘his contract. If they wanted to say moré; then they should say
what more they expected, There might be circumstances in which you could
demand a better meal from the réstaurant owner than the average meal,
but it was not really fair to leave it in the alr that the restaurant
‘owner could not do less than the average not-so-good meal ‘but might be
foxpected to do more but they would not tell him what more.

A Furmston = explalned that - for English - lawyers there was
Tconceptually a -major difference ‘between 'reasonable" and '"averags"
perfbrmancea ‘There was an endless number of cases saying that it was no
‘answer to say that &veryone elde is équally incompetent, that you have
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to achieve the standerd of a’ reasohable: performance which:is: typlcally
well ‘above average performance. If you told. an-English. lawyer that:you::
had 't6 achieve the average standard rather than a reasonhable standard,-: -

he would thlnk that you were deliberately laylng down 8 lower standardv e

Fbrnsworth added that a “conmon example in the- US was " that cf;;
technical advances, i.e, if technolcgy made it possible tc do a. very: -
safe and simple operdtion, the old way might not be good enough. even if -
mest people in the paet year have done it the old way.

Drobnig could not: quite age’ the dlffErence between awerage and. -
reasonable quality. He felt ~that -the restaurant - ddse-‘might  'be.
misleading, as it was clear that the restaurant owner performed only in
hi® place and the c¢ustomers came to him to be serwved there. Fn many
cagses, 1if delivéry was to ‘be made-somewhere.else, if was-not so obvious.
that only his‘local conditiéns were to be the yardstick, be it of a..,
reagonable or of an average standard., He was not sure. that::one should -
always use the obligor's average: if it was an international contractor,
was ‘it ‘not iunderstood that it must ‘be at least - the: average quallty of
the place of dastinstion? 7 . : :

Fontaine fselt "average" to be ambiguous, as it could be
understood ‘a8 "usual" or in “the middie-of a scale of qualities, even if
in that particuler “Hrea ‘or in that particular trade or under those -
particular circumstances performances were usually below average., That -
meant that there was an extremely close link between the criteria and
the- location. He “suggested a formulation such ag "average in:the trade
concerned [ét the place of performancq? [from the - obllger*s point of -
VLew]“ ' s L i .

Date=Bah p01nted -Out that the concepts were dlfferent. "Average
guality" was cempirically ascertainable” <~ you took the lowest, you tool-.
the highest and struck s mediat, The reasonable standard instead was -
what judges set, The thing was whether it was a worksblé solution in -the- .-
Principles which were not so judgs-centred as the commen law, He had
noticed that civilian lawyers were always uncomfortable when one spoke
of “the reaschable man, because they were not used to judges making-:
standards &8 they go along. One possibility was to go .for the average .
quality, but with a warning to the'users of the Principles that if they ..
wished to avoid this lower guality they would have to specify the higher
standard, If +the reszssonable standard was used it meant that the
arbitrators were going to be like- Engllsh ngh Court Judges, setting the_
standards of Soclﬁty. T e Lo

Lando! s-:thoughts went in the same direction.;_ﬁef'thoughtn-it
gshould be possible for arbitrators or judges to raise standards-so that,
e.g. with technical developments 1t should no longer be possible to
accept the old average quality.
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-Maskow stated that the same problems had arisen when they had
this point had been considered 1n tbe eooialzlt countries ="i{f they only "
referred . to the- "average” level, the question was then average at what
time? . The year before or maybe. even five years befbre° "Reasonable" was

difficult to determine as it was very much left to the’ ‘diseretidn-of the =

judge.  He therefore felt that he.could go along with the prOposal "not

less than' :which would maks it elear tnat this was the. obligation, but__ _

that the obligor was entitled to de 1_er;better qualzty.

Farnswor th therefore proposed 'eaying - quallty that ie*ﬁ%*

reascnable:having regard to.all.circumgtances and /mot less than that
ueually rendered] [not Jlesa th&n‘theaaverege qualltx]" ' :

Tallon saw -no - need for euch;a fbrmulatlon, and 1n general CHet e

dieliked the formula "according . to circumstances". He favoured Maskow's
precision about:time and. plece -of. the average quality, because this waefi"*
a preciee standard' e e . R

iR Lando eleo disliked the formule. "accordlng to eircumstances“
but instead liked the general ides of "reasonable® and "not 1ese than
average® quallty.

. Drobnig inexated on the formula "accordlng to the circumstances"
which he found.very. useful and which could be 1mportant fbr perfbrmence'
over dlstances. :

Fontelne also liked the reference to. the clrcumstanoes, Which

would cover alseo the situet:.ons where, e.g8. yOU appealed to a very

expensgive contraotor from a country ‘with high technological standards

you would then expect very high quality from that contractor even if thef*f—

standards-were much. lower in the country where he had to perform. One
could alscapply to. a cheap contractor from another country from whom
one could not -expect -the same. quality even lf the place of performance
wasg the same in. both cases ., - :

Date«Bah was- happy w1th a phraee euch as “having regard to all
the circoumstancesY, but "aell the circumstancee“ referred. to "reason—
able®, If one wished to qualifly . the average quality by tlme and place,
you had to add other quallfylng language after. "average" T

Farnsworth commented; that 1f one were to 1ook for bids ‘in one's
own country and a - foreign firm gave bids to gerve meals, if there were
nothing further probebly the place where the service was to be rendered
would make the most sense. On the other hand, if one phoned one of the -
top chefs .of Paris to come to Bristol, it would not be reasonable in the
circumstances if he - provided Juat an ayerage meal of thoee expected in
Bristol.

Lando insisted that they were only setting gﬁneral*etandardeg
that they could not legislate for the unusual situation. They also had a
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rule saying "unless otherwlse agreed"; and irf the restaurant had.called
in a French.chef, then . something else had been agreed upon..=. it was.
impllede He ccmpietely agreed with Farnsworth in the result, but he
thought it was covered by “reasonable" and "at least average quality".
They had to tell the judges in which direction they should go, they
should use very. general terms, and then perhaps in the comments they
could say that. regard. is to be. had to the place of perfbrmance ate,.

Bonell therefore suggested a wordlng such as:

u"If the quallty of perfbrmance is nat flxed by nor: determinable
from the contract, a party is bound. to render a performance of a
guality - that is reasconeble and: not less than ayerage in the

mclrcumstances“ : St e : SRR

;The Group decided to adopt the wordlng suggested by Bonell. It
vas -understood that the comments would then mention that judges and
arbitrators were not prevented from raising the standards, and -that the.
time facter would be.indicated among the circumastances to be ;taken inte:
consideration., As regarded the location of the provision, - the Group
decided that it should be inserted after Art. 11, as Art., 11 bis,

Article 4

Introduc1ng art, 4, Fontaine wondered.whether 1it,. (d). really-
helped to distinguish between an obligation of due diligence and an
obligation to achieve a specific result. Was-it not rather & possible
cause of exemption of- liability?  If so, he. suggested that (d) be
deleted, and only. the first three crlterla remain:. the list was in any
cage: not lntended to-be. exhaustive, . . - - S .

Tallon considered here the case where the creditor contributed
to the.result .- in France there had been cases-concerning riding.lessons
where, as the pupll had to do something,; there had been. much hesitation .
to state that this was an "obligation de sécurité, de résultat" of the
riding school. Instead, it had been said that as . the pupil had to
sontribute to his own safety it was not an "obligation de résultat” and
this was therefore not a question of liebility. In French .case law it
was just a guestion of the . policy of the court - if the court. wanted to
impose strict liability it would say that there .was an "obligation de
résultat" and it would find a way of explaining it afterwards, One had
to refer to circumstances "“such 'as", because it was 1mp0351ble o lay
down that this was an "obligatlon de moyens" or this was an. “obligatlon
de resultat" ; o , S -

Crepeau felt litt, (c) and (d) to be very clesely related. There
wag no doubt that in the. jurisprudence ,of the countries that had this
distinction the degree of certainty normally involved in achieving the
expected result was an important criterion, and one of the circumstances
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‘under which oné can determine that ‘degree’ of certainty ‘was whether or
"fnot the debtor has full control over the performance of t;he obllgation.

The Group dec:.c‘ied to keep (d).

 Farneworth found Art, 4 to be a useful and illuminating provi-
sion for common lawyers, because they did not have a very devsloped
Jjurisprudence in this field. He suggeated moving "among others" to after
"the following circumstances". 'As regarded Illustration 3, which
referred to 1lit. {c), he suggested that the space agency might never
. have Tatnched a satellite before, that “they might estlmate & 30% chance
" of failure. They had this kind of" argument with some” frequenqy when
‘someone agreed to make’ technological innovations, and the courts often
said that they did not promise that they would do it, they promised that
they would try to do it., He therefore wondered whether the word
* 'normally" was necessary. If it was not, thén one could say it more
“dire¢tly by saying "the degree of certainty that -the expected result
> will be achieved", The present language suggested to him that if it was
“‘uncertain whether or not one had succeeded this would be’ 1nc1uded under
wthis wordlng. " : ;

Bonell instead had thought that 'normally" avoided misunder—
stendings between the parties, because A might have taken it for granted
that B would be able to achieve that result, and B might himself have
been mistaken. Without "normally", whose would the certainty be?
1"Normally" would be an objectlve test. ' ST

g Farnsworth felt that to make some sense, although that 1eft Him
“with an ambigudus {c), because "certalnty" caused him trouble. If they
said "the degree of risk normally involved in achieving the expected
result" it would no longer be ambiguous. This suggestion was accepted by
_ the Group.

’ , Grépeau suggested that the comments on (c) could bring in the
fconcept of "aléa“"' _

o Art. 4 as approved thus read:

"in determining the extent to which an obligatlon of 'a party
" “involves =z duty of diligence in the performance of an activity
“or a duty to achieve a specific result, regard shall be ‘had to
the fbllowxng circumstances, among others:
() the way in which the obligation is expressed “in  the
‘contract; B o : : : ' ‘
{b) the contractual price and other terms of the contract;
(¢} the degree of risk normally involved in achieving the
‘expected result;.
N (d) the other party 5 abil;ty to influence the performance of
=" thé obllgation“ :



Ar%icle 5

Opening the dlscusslon on Art. Sifﬂéndq quéri§d the origin of
_llustratlon 1. L [t

.. Farnsworth etated that is was @ . U S. case which dealt with
minerals and not with oil, but he was not.sure ‘that the answer ‘had been,
the -same in that old caseé, In.that old cage- it had been. said that if |
cnly sc much was bought that the seller's prlce was pushed up, that was
not a dirty thing to dog but if all of the commodity was bought that was

naughtye - _

R Furmstcn consmdered that it would be very odd 'if, hav;ng :
contracted to buy goods from B, ‘A. was disabled from | . going into  the
market to buy goods of the same kind — that was what traders did all ‘the
time, even 1f they did ouj =1 lot.r-a

: Bcnell suggested that a phraae could be added to the Notes on p.
10 to. the effect that also in other Jurisdlctlons the result arrived. at
on the basis of the principle of good faith was the same as that arrived
at in Jjurisdictlons where the parties' obllgation to - cooperate was
stated explicltly. o e

Art. 5 was adopted as it stocd.

Article 8

Fontaine introduced Art. 6 by pointing out that Arts. 6 and 7.
had originally.been linked together, but that in Rome it had been
decided to. Bpllt the provision into two separate artlcles- Art. 6 which
discussed the .question of whether a party in principle. had to render a
performance, .which could be rendered in instalments, ‘at one time 1fi
nothing was said about 1t and unless the circumstances indicated3
otherwise; and Art, 7 which dealt with the problem whethser,
independently of whether it was a full performance or or an instalment
of.. the promised performance, whet had to be performed at. maturity had %o
be performed completely and the obligee. could refuse a partial
performance. Art., 7 also dealt with the problem of additional expenses.
It had also been decided in Rome to keep Art. 6 in brackets._,

Crepeau did not thlnk 1t was true to say that lf the ‘whole of'
one party ‘s performance can.be rsndered at one time 1t is due. at one
time: it was:.not because. it was physically possible for a - party to
render its perfermence in one go that it was due in one go, but it was
due in-one-go-if the contract said so or if the circumstances were such
that the intention of the parties was that it had tc be. perfbrmed 1n one
go and not in 1nsta1ments.. - S . . , :
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Farnsworth felt that it would be useful to consider the cases . :-
where this provision would be relesvant. CISG would take care of the sale
of goods;: but In the case of shares of stock, if A promised to deliver B
1000 shares and came with 100 and said he would then give another: 100
and another 100 etc., then he thought that B would be entitled to say
that hé wanted them all”at once. This'might also be true in: the case of
land and, more-importantliy,:also-in that of money: if there was'eﬁglqbﬁl;;z
price the assumption was: that you would want all your money .af once. He.
suggested -that the :sense- might be better expressed ify they said "unless
it i=s impossible to -do so", : BT RIS SR S

Lando felt that the test in Art. 6 should be the same as thaf‘in
Art.” 7(%L}. He couldvnot see :why, in cases where & pariy had no
legitimate interest in” claiming to have performance .at one time, _the
obligor should not'be allowed to deliver in inetalments._a*- i

Bonell considered +that partial performance was really a
concession by which a: party-at the deadiine accepted only part -of what
he - was' owed, He would not say that if a party -accepted. half - the’
perférmance "the other party would no longer be in breach. he would‘be in b
breach for “thé other half, = ‘ P

Date-Bah suggested that Crépeau's point might be met by the |
phrase "unless the parties have otherwise agreed", which:had been misszed
out in this case.

Crépeau muggested that what wes intended was that normally' .an; .
obligation had to be performed in one strcke at the time of exigibllity
unleee the ccntract prov1ded ntherwzse. ; prein

Fontaine suggested that “st maturity“ was covered by Art. 7 -

Art. 6788alt with the case 'when there was vagueness about the time of

performence performance coitld be either in March 'or in. a c¢ertain

v 80 there was no earlier performance because there was no certain
rformahce; e

Telléh”egreed Art, 7 applled when you had to perfomn at one
time, ata specific: time, whereas Art, 6-applied when you did not know
exactly if you had to perform at wne time or im: inetalmente. .

Fontaine thought that in Art, 6 1% should be stated that it
covered cdses when the time for performance stretched over a certain
pericd of time, as otherwise it would not.be clear what the relationship
between: Arts, 6 and 7 was.: Whatever -the phrasing of Art, 6, it should
staté that if a party's performance: could be rendered within a certain .
periocd of ‘time; then-it was ' dud at- one time. Art, 6 covered only this ..
case, because if ‘theré was a’special date of performance, or 'if the time -
for performance could be derived from the other rules, Art. 6 would not
apply: Art. 7 would if there was partial performance.
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, . Tallon felt that it was .Art. 7 which should state .when the
performence had. to be performed in w"lole and when it has to be performed
in part,. etc. It was there that it _was important to know that partial.
performance was partial performance of eomethlng th.ch had to be
performed as a whole, BT R

_ Drobmg felt that = specification of the time element ,was ae
necessary in Art, 6 as 1t was in Art, 7. The iwo eltuations oi‘ Art. 6
were firet when the contract epeczf‘ied a period of tlme and. eecondly
when it said the.t performance had to be made within.a reasonable, time,
which might also be a period of time. He euggested a formuletion such
ag: "If the contract does not fix a specific time for performance then
performance must be done. 3.n one etroke unlees the circumstanoes _provide
otherwise'. , . .

Lando pcmted out that the characterletlc perf‘ormancee of most
ccntrac'te extended over a period of ‘time (e.g.. licence oontraots,v
agency, service contracts, :s.neurence contracts). Art,. . 6 would not epply
to all these contracts, it would only apply, to sales and .similar,
ccn‘crecte {e.g. .leasing . contracts), and to .monetary obligations,
Secondly, “Art, 6 said that the performance had to be rendered. at one
time, but it did not give any sanctions or remedies if performance were
not rendered at one tims, Art, 7 instead said that you could refuse, and
that was already a remedy, s0. there was an imbalance between the two.
provz.eions. Thirdly, Arts. 6 and 7. had different crlterla, and ‘he had .
difficulty to sée why. : . o

Hartkamp: stated that if it was decided to retain Art. 6, the
time element ehould be made .clear in both Arte. 6 and T Furthermore,
the 'E:wo artlclee -should be moved to e.fter Arte. 8 and 9. e . }

Meekow ‘etated that . a dletlnctlon . should be made between,
s:.tuatlons where in terms of fact performa.nce extended over a perlcd of
time, and those where, thie was legally so. In the example of a contract .
for the construction of a plant, the work in fact extended over a
certain period of time, but the time of performance was the time of the
acceptance of‘ the finished . plant and this occux'red at one tlme. . If =&
plant was being built then it was not permtted to offer it for. take,:,_
over pa.rt:.ally (first one hall, then another, ‘etcs), In a certain eenee"
this was the case also with the contracts they were cons:.der:.ng here,
including leasing and insurance contracts. As regarded the sanctions a
procedure such as, the one described in Art. 7 .could be envisaged, i.e.
if dellvery or perf‘ormence has to be done at one time the cther party is
never theless under the o:.rcumetences indicated obhged to accept partial
performance. He mlgh'b then ask for compensation for any addltlonalff
expenees, but not for damages, provided of cour'se the later performe.ncee. )
ere' made within the original period of time.

Furmeton ‘wondered whether ‘the draftsmen saw Arts. 6 and 7 as’
bemg mutually excluelve, or whether they overlapped i.e, did. _all)'
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circmnstancee ‘fall under: one or the other; but some fall under 'both? He
.considered that Art. 7 clearly applied to some cases to which Art, 6 did
not applya On the other ‘hand. thereé were scme caees to which you first.of
all applied Arty” 6 and then applied Art. 7+« Was that ‘not. rather
confusing?

, Bonell felt that the actue.l gituations might alsc be confusing -
,_:Lt was poesible to- imagme 8 great variety of casés in which 'the: parties
would split performances and speculate about the date of" maturity saying
that the rest would be delivered on - the following day, that it was
permitted to. split the performance, etc. S

Furms'l:on referred to Illustretmn 1, in which the=*ccn't:ra?ct'“‘ was
to deliver 100 tons of coal in March, and A tenders 25 tons on’ 17 March;
Art, 6 suggested that in most circumstances A would be required to
deliver 100 tons all at once, unless something in ‘the contract or in the
surrounding circumstances would " justify the inference 'that: A could
deliver 25 tons at & time. Suppose nothing could be - found in -the
surrcundmg circumstances: did this mean that one had to turn to FArt;
7(1): and have a separate inquiry as: to whether the buyer had ‘a
legitimate interest in refuelng the tender? ‘ SRS e

Fontaine “thought that this would be the case.- If according to
Art 6 performance wags due at one time, then if ‘instead. of performance
at one tifle A ‘came with partial performance, B would apply Arts 7 and'
could refuge it unless he had no legitimate interest in-doing so. - ‘

Farnswcrth ‘wonidered whether he was correct in thlnking that Art,.
'?{1) epplied largely, maybe exclusively, to cases where there was.a
breach by the obligor. He thought that it would help in Art. 7,.and make
Art. 6 more pamletable, if Art. 7(1) was more explicit, e.g.: "If the
obligor performs less than the obligor is bound to, then the obligee may
refuse", or, if it .was ‘the case that there was always a breach, "The
cbl:.gee may ref‘use as partial performance that ig a breach" -

Grépeau cbserved that Art. 7-dealt with the principle in ‘the
specific context of partial performance before maturlty, but Fontaine
objected that it instead referred to partial performance at maturity,
whi.ch made Crépeau observe that that meant that you ‘could refuse part:.alr
perfcrmance befcre maturity or at matur:l.ty a fortiori. :

Bonell ncted that thig’ was the case raised by Furmston, i.e. A
tenders 25 tons on 1 M_arch meaning that he hasg one month before him,
although he tenders only a guarter of the whole amount, notwithstanding
the fact that he found himself in a situation where he should perform:
all at one time., You could of course then imply that by rendering 25
tons on 1 March A is transforming the period of time for performance
granted at the beginning into a fixed date, and at that date the other
party may consider it a partial:performance -at the date of maturity and
therefore refuse ‘the performance on the basis of Art.” 7, On the other
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hand, why should he refuse, “he may just point out” that'A i® not correct
and that he accepts only on condition that A performs within the period
of time agreed upon, and that A refund the expenses he incurs as a
result. He however  found these ‘to be ‘details. He ~thought “that the
purpose - of ‘the rule was - simply that of giving ‘an “indication 'to the
parties, If, contrary to the indications; a party behaves -différently,”
all the consequences of asuch a different behaviour could not be covered
by this rule: it would bhe covered partly by the damages section, partly
by the principle of good ‘feith, etc. '

; Hartkamp ‘observed ‘that the fact that Art. 6 wds derived ‘from the
R2C or the UCC:-and “was nodt inthe Europsan Civil Codes, whereas Art.-?‘
was in the Buropean Civil“Codes but mot in the R2C, =seémed: to" ‘indicate
that it was tco much %o have both provieions. It was necessary to choose
between the two, If drafted properly, ‘Art, 7 could ea51ly embrace also
Arte 6« )

Boriell instead felt that “the two provi81ons addressed different
questions “and served different purpbses, 80 he saw no 1nconsistencyff
between them, : o ’

Farnsworth stated ‘that if Art., 6 was deleted ke would still not
understand the answer to the questions raised as “to Art. 7. Was he
correct in assuming that the partial performance in Art. 7(1) was a
nonuconformlng partial performance? If this was the- case thlB ‘must be
saldy. independently of whether Art. 6 was there or not, because ‘in
English a "partial performance® was when someone who had promised to
deliver 1000 tons ~ 100 tons every month - delivered 100 tons the first
month: this: prcvxslon stated that the other party could refuse those 100
tons., * ‘ .

Fontaine observed that it wes implicit that it was
non-conforming partial performance. He suggestéd : that +this 'should,
perhaps, be stated &Rplic:itlj. S : S ' : SETE I ’

Bonell agreed that it should be made clear that Art. 7 covered a
breach srtuatmn.

SO Fur'mston -stated that - ‘there were -.a lot of ‘Yery  important
questmns which were covered by Art, 7 and which had nothing to do with’
delivery in instalments or over a period of time., For:example, over the
whole “of the academic year <the University Teachers® Union had heen
threatening: to go on strike, “and thé strike took - the form of not
perticipating in the examination process, i1.e. they did everything:
except eXamining, The guestion was what remedies did the University have
in this situation? The House of Lords had in a decision said that you
cannot pick .ard choose what part of the contract to perform.

“Fontaine ' suggested & wording such as "If, according to the
contract, performance of one party's obligation cen be" rendered over a
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perlod of time, that party 18 bcund to perfbrm -at one s stroke" far&Art;ﬁ
5.: S, . o ) F . : = ] . ! ) s

: With reference to Art~ s(b) and (c), Hartkamp suggested plac:.ng
this provision:gfter Artiy 8, as  that was- exactly what wae covered.
Fontaine Drabnlg and Farnsworth agreed it SR TR R

Lando wondered how thls draft would fit to cohé&ruetionif
contracts, as they had to be performed over a certain perlod,ofitimetﬁi fas

S Drobnig suggested that parformancg°wduld'befatttheftimeaof the
taking over of: the finished construction, but: Lando felt it to . be:™
artificlial to say that 1t was the taking over whlch was: the “one tzme" Al

‘h.  Bonell ccmmented that ins bullding contracts the obaect was notw“
the construction but the result. Crépeesu agreed with this, EEE

=+.- -Farnsworth'“on the .othér hand.felt-ilando to -be ‘right. If A
promised: B-to build him a- doghouse within the next year, that would.come:.
under Art. 8(b). If A promised to build B a doghouse full stop -that-was.-
within Art. 8{c). He did not have to build it all at one time - he
obviously:could not. do .go. . Thus, Art. 6 d1d not cover cases within (b)
and.. (c) - Art. Srstood en its dwn feet.‘- : : ~ I

Con Fontalne suggested that after Art. & 1t ke stated that "In cases;n
of Art..-8{(h) and-(c) the obliged party is bound to render perfbrmance at:
one time unless the'c1rcumstances indicate otherwise" R g =

Bonell suggeated that Art. -] could beco"ne k- second pa.ragraph of -
Art. 8, instead of bezng a separate article, Farnsworth felt this to be

a gooé idea.

DatemBah was: not clear as %o what exactly “at one time" meant,”
and Crépeau also felt that the expression -was not ~too .felicitous, -
Farnsworth suggested the conments 1ndicate that “one time" meant more or
less instantanecusly; - : i A

Farnsworth pointed out that the Group had in fhct regected the
R2C" rule whlch wag far more important ‘for- such contracts, i.e., the rule
ﬁhat ‘when one party*s performance ‘ig to go on over a period of time ‘and
the other party's can’instead be done immediately {(e.g. payment), then "
the party whose performance takes ‘a- period of time. is expected to go
first, There were several ruleés of “this sort in the R2C, none of which -
were found here, Furthermore, irn-the 'R2C & ‘distinction was made between
performances that tdke & périod of ‘timey,~like building contracts, -and
those that could be performed at one  time =~ since they ‘did not have |
these other rules they did not have' the language in juxtaposition

A suggestion was put. forward for a NEW Article 8 - "Tinme of
Performanceé', which:read as -follows: f'-” o
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v ™(1) Aparty must perform its obligations: : -
weonofa) if ectime-is fixed by -or determinable from the contract at--
that time; -
(b} if a period of time is fixed by or determinable from the
contract, at any time. within. that period- unless circumstances
indicate that the other party is to choose a time; or
{e). in any other case, within a- reasonable tlme after the
-concluszcn of the contract, ' o
‘{2)" A party ‘must perform itz -obligations under (b) or (c) ofqh
the preceding: paragraph at.one time, if that. perfbrmance can-.be. .
- rendered at one’ tlme and the circumstances -do. not 1ndicate=,
'fotherwise" . . o : s . e

- 'Drcbnlg ccnsidere& “that the second paragraph did not fit in a
prcv1sion on time of performance: If it .was decided to keep it -here, -it .
should be made clear in the-comments that the time at which performance.
was made did not.fix the time of performance or change the contractually -
agreed .time of performance, which under- (b). and (¢} was a -period .of-.
time, Thia had  practical consequences, because if: performance was . .
gefective the debtor could make a new attempt at performance. within the .
agreéd period of  time. He ‘thought there was a danger that the wrong. .
conclusion  might. -be: drawn *ffom . para. 2, namely that if the debtor
performed e.g, 10 days befors - the expiry of the period- of performance,
thig would then mean .that that was-the due date, and that if anything
was wrong with the performance he would then be in breach., That
conclusion should not be. drawn. and- this should: be made clear. The fact
that this provision: -came . under the. title "Time of.. performance" might. .
give rise’ to the: 1mplicatlcn that there:were certain. consequences for-.
the time of performance also for para, 2., However, if-it was made very.
clear in the comments that this was not so, then he thought he could
live with having the rule in this provision, although he. would prefer to
have it e= a separate articlea

Fcntalnc suggcated that the tltle of the artlcle be changcd to.
read "Time of performance. Performence at one time or in 1n3talments".
ccmbining the tltles of Arts. 6 and 8.

: DatenBah raiscd the polnt cf the- 1nterpretatlon of the tltle -
was the tltle part of the prcvislcn° . . = e

Bonell thought 86. The melght one mlght attach to the tltle in
interpreting - the -provisions was -a - question of pr1nciple, and he
questloned the wzsdom of going 1ntc thisg, : : -

Maskcw assumed that even if one used- tltles, the.actual text
would be. “"decisive, because it was not always possibie to express the .
contents of the text in the title., On the other hand, if they did use -
titles, these could be used to interpret the text if it was unclear. As
regarded para, 2, he found it difficult to think that if its conditions
were fulfilled it would not be breach of contract if somebody performed
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his part of the obligation later’ if an obligation had to:be performed
at once and it was not, then he did hot see why it should not be: treated
as a br'each ST

Fontame agreed that it should be & breach....--

Bonell also agreed “that "1t should be a breach.w ‘He stated that
that was the difference with Art. 7, as +in Art. 7 the obligee could
refiuse ‘a partial pe‘f:f-‘orm‘?ahce.'f-'I-t?-stafte'd what the position of ‘the obligee
was vig-a-vis the tender of & partial performance, but ohce one accepted
it; it 8id not 'mean that for the rest of the obligation the other:party
was not in breach, Here one was laying down the rule that if nothing
else wae determined by the contract (etc), one had to perform one's
obligation at one time, and 4f one>did not, .one was in breach:; Thus it
wag no longer & question of whether the other party: might refuse or -not -
becaiise oné was tendering only-a part. What-instead was:at stake in Art..:
7 was thé alternative of whether to render the other party- totally in-
breach or only p'artlélly ‘in breach; and therefore it' was important to:.=-
establish: -whe ther one could or: could not refuse the tender. of a partial.
performance stricti’ sensu, because’ then it would be up ~to=the  other-
party to ‘decide the ‘entity of ‘the breach, and it would: of course be very.:
important for the party in breach to know whether he may be considered -
to be in breach for only ‘half of ‘the obliga‘cion instead .of' for the .-
whole, whether he has to pay damages, etc.

o Fontaine ‘stressed’ that they were considering Art., 6, and that i:f‘
the partlal perf‘ormance weré refused w:.th a legltimate -interest, and if:
it was “still ‘tendered,  then it would of course be a’ breach which could.'_=
give rise to damages and to other remediea. o : g

* Maskow agreed with Fon‘tan.ne,

Lande dld not think that it made sense to say that to refuse a
tender ‘was not” ‘a remedy, because to refuse something -was a remedy - it
was something you did when performa.nce was not all right. B

~ Maskow also thought refusal was a remedy. Tallon considered it
tc be“a provisional remedy, Jjust as withholding ' performance. Lando
pointed out that under CISG the exceptio non-ademplendi contractus was a
remedy. Bonell however felt this 'Lo be something d:.fferent.

" Hartkemp still preferred to delete either this prov:.s:.on or Art. .
7: he felt that they were two different views of the same medal. Whether -
you said that a party has to perform all his obligations at the same
time or that the other perty may refuse partial performance was, to his
understanding, the same rule. If they kept both, he thought it better to
keep the provision here, . . _

‘ To Fontaine it made . very 1:..ttle difference if‘ they had a .
sebarate Art,” 8 bis stating that "a party must perform its obligations. .



- BF -

under Art. B(b) or ' (c)“ and with a -eparate tltle that would be clearer.

‘. The Group flnally agreed that a new Art. 8 bis would take the
place of Art. 6: it would keep the ‘title of the. fbrmer Art. 6
{Parformance at one time or in instalments) and would read: S

~"In caSes under Art. ‘8(b) -or (c); a party must perform its
"obligations at ‘one time, if that performance can ‘be rendered. atﬁ
“one time and the circumstances do not indicate- otherwlse“ ; ‘

TaT

Articla 7

o Hartkamp ‘msked - Fontainer for clarifications '~ as to " thé-
relatlonship between Art. 7 and the new Art, 8 bis. ) T

Fontalne stated that Art. 7-dea1t‘with the problem of whether’
performance could he partial or full at the date of maturity, or at the
moment it was due, The moment that it was due was pertly determined by
4rt. 8 bis. In the cases covered by Art. 8 bis the provision could tell
you that it had.to be performed as a whole or-that it could be performed
in instalments, If it could be accepted: 'ag instalments Art, -7 would
apply. When performance was ~due (whether it was due as a ‘total
performance or in instalments) the principle was that the obligee could
refuse -the partial performance. It wes %o make this clearer that a
suggestion had- been: put forward to state in Art, 7 “that they- were:
referring to a particular moment, “i.e. *t¢ the ddte of maturity, and that:
the partial performance referred ‘to the- obligor at that moment tenderlng-
only. part of what he should “tender., '

s Crépeeu and Lande woﬁdered whether the prov151on did not refer -
to partial performance prior to the date of matirity. Fontaine corifirmed”
that it referred to the moment in which the performance was dus. Lando
and Crépeau observed that that could equally apply to an earlier
performance,  but Drobnig referred-‘them to Art. 9, which specifically
deal v with éarlier perfbrmance. “Lando observed ‘that ~that was also-
partial performance ‘and Tallon ’suggested ‘it was  earlier partial
Perfbrmance. ‘ A . L R

Fontaine suggeeted leaving the text as it stood, and  the -
comments could then, where they on page 12 stated "When performence is -’
due &t maturity (whether it is the whole performarice or an. instalment)!
expiain that what it ‘did not c¢over was the special case of earlier
performance, that it was at the time that performance was due
legltlmately that performance had to be full and not partiala

Drobnlg suggested lncluding the time element in Art, 7. Furthier—
more, a second element- which should be expressed was- that by partial :
performance they intended a partial’ performante whlch was’ allowed N
neither under Art. 8:bis, nor under the contract. : - cetn
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_ with respect to the expression "may refuse a tender", -Farnsworth
was not sure whether it also applied to things other than tender: how
4id it apply to A painting half of B's house if he had to paint the
- whole house? Could B refuse that? It was B's house and the palnt was
there, so he did not see how B .could refuse it. : s

< Hartkamp . suggested that if the painter came to B's. house and
r:saz.d he would paint one part of the house then and.the next part only
the month after, then :B could.refuse to let him begin- even with the
first part.

Bonell gave the following example: if he had commissioned - the
painting of his house during his absence in Bristol and the palnter " hed
promised to finish by the end of the week, the end of the week was the
date of maturity. If at the end of the week the painter had only painted
part of the house, in his view he could then refuse this partial
- performance, because %o refuse -would mean that the painter would be
totally .in breach, and he could then ask for damages or for specific
qperformance 1f thie were. appropriate.-<~ : . T

= To Farnsworth it seemed that what -one wanted to say was that - the
.obligee could treat it as & total breach. He suggested that 1t would ‘be
’clearer to- say "regect" rather than "refuse", ‘ , . :

: : To Furmstan the- prcblem was that the pwov1szon ‘Was trying to
.deal with several different..problems in the .same- sentence. ' In:, the
painting of the house example; there were at least two questions:‘one
- was whether; if the painter had not finished at the: end. of the :week but
was still painting and said that he would finish the day after, Bonell
could then tell him to go away as he had not finished on time. An
.entirely separate question was what Bonell could:do if the painter had
~done three quarters of -the house and actually said that he would do no
move: but wanted to be pald for what he had done.. 4 : -

W : Bonell felt that 1f the palnter were stlll palntlng, it would
~depend on the interpretetion of the contract, and he would then have to
. determine whether or not the date they had fixed (because they had fixed
a date under Art. 8{1)), had to be considered an "essential" date, So he
would not assume that this necessarily had anything to do with Art., 7,
he would rather lock at the precise meaning of the date, but if it then
turned out that Saturdey night was essential because he had told the
peinter that he was giving a reception on Saturday nlght then he. would
consider it a. partial or incomplete performance under Art. 7, and.heﬁ
would feel entitled to consider it a total non-performance, T

Furmston did not find "refuse” %o be the correct word: take the
classic case of the man who signs on for a voyage across the Atlantic
and-dies two thirds of the way across, His: widow. goes ‘to collect his
“pay; end is told that she will not get paid as he did not. finish -the
voyage. They did not refuse to accept his partial performance because



while he'was performing it was all entirely .legitimate, nor did he break
the "contract by dying. It was not a question of refusing a partial.
perf‘ormance it was & . questlon :of whether you had to pay. S

Fernsworth added that similarly in the pa:.ntmg of. the. house}'
cage it was not ref‘uung a partial performance. Cie

To Hartkamp 8 recollecmon thls was outside the acope of th:.s}
article, which only concerned whether, when the debtor tenders
performance, you were allowed to to say that you did not. accept the
performance unless the debtor-did- it all at ence. In his oplnion, _the..
case of -the painter leaving .off half .way through would not. come - under'.-
this article, Tallon agreed with this view, S

Fontaine felt +the discussion evidenced the difficulties of
phrasing. O0f the: sources which he had consulted, ‘Art. 1244 of the:French
Civil Code stated that "Le débiteur ne peut point forcer le créancxar‘é
recevoir en partie le.payement. d*une dette, méme divisible', the Dutch
Civil Code {Art; 1426)- and the-New CGivil Code (Art, 6.,1.6.3) both talked
about the "schuldenaar'-so there again it was phrased from the debtor,
similarly the Benelux project (Art. 3) stated that "Le débiteur ne- psut.
sans l'accord du créancier s'aquitter de son cbligation" and the BGB §
266 stated that "Der Schuldner ist zu Teilleistungen nicht berechtigt".
Of those that phrased the:provision from the creditor, the. Québec Draft
Civil Code satated that:. "A’creditor may not be ‘compelled to accept.
partial payment of a debt" (Book V, Art. 211) and the Italian Civil Code.
stated that "Il creditore pud rifiutare un adempimento parziale anche se.
ia prestazions” @ divisibile, 'msalvo che la legge o gli usi disponganc
diversamente" - (Art., 1181), The one which was the closest to  their.
Principles wasthe Swiss Code of Obligations which stated that “Le
créancier peut refuser un paiement partiel, lorsque la dette est: hqulde
et exigible pour le tout" (Art. 69(1)). It might actually - be more
satisfactory, because of what was said about the refusal being a
remedy, to turn the rule around and to state something.like "The obligor
must tender full performance', or "The. obligor may net. tender partlal_
peri‘ormance unless VATV A S L S

‘Bonell: cons:.dered tha’t what was really at stake was a
substantwe rule stédting if one had, or .did not.:have, the right (at
least at the' date of maturity) to discharge your obligation at least
partially, because if it were a total non-performance damages would
accrue etc,

Drobnig commented that in Chapter. VI he saw no remedy for the
credltor (obllgee) :f‘or thn,s situation. L L

Bonell observed that this was definltely a breach of contract,
and that the remedy would be termination if the breach was a f‘undamen‘_cal
breach -~ if he ordered 100Q pairs of skis and 999 were delivered, then
it would not be a fundamental breach.
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‘Lando ‘objdcted that he could still claim damages for that.cne ...,
pair, so'“the "legitimete intereat" was now in .danger beceuse you could -

say that you could refuse it, but you could not refuse it 4if you . had no q:
legitimate interest. If the obligor delivered 999 then you could say
that the obligee must accept it because he should not.terminate,.but: the

queation of damages was not solved. by this,. he: could-still. claim ..

damages. The question then was whether they stlll needed the "no
1eg1timate interest"., : S e

Bonell felt that they still 'did need it, because if,. €ugey: the. .

obligqr offered only 500 pairs on: 1 December for the sales,=then«thaq £
obligee ‘could refuse, he could consider the obligor to be totally in ..
breach and therefore immediately terminate the contract and buy the: 1000 ..:

skis elsewhere.

Maskow suggested that in the ski case,fif,the;buyerwfor‘exahple‘-

wanted to launch 'an: advertising campaign,;if*he:WaS“offéredfonlyf500+7 

pairs of skis he had “a legitimate interest to refuse. If, however, he. -

was'tbfd*théf ten days5later5he would be offered 1000, then this might . -
not be & fundamental breach - it would be -a ten—day .delay.. He would .

nonetheless still- have & legltlmate 1nterest not to accept the half he
was offered. . CER S ERE R .

Farnswcrth observed . that the legitlmate inﬁeresf s;-an

alternative test for fundamental breach ‘in -the case.where there was agf*

perférmance of legs than 100%. ‘He pointed out that if they said. "tender"

the provision would: be narrowsd enormously, but in  the course of the,;f

discussion ‘the comments had indicated that it was not limited to tender.
Illustration 1 on-p., 13 of ‘Doc. 44, which concerned the renting of
office space due to be finished, where the construction company finished .-

4 offices out of I0 and Firm A refused-to move into those offices, woulde-?

net bn ccv=red by ﬁhe rule, as that wag: not a tender=

Fantaine cammented that it was a kind of compx'omise, because

there ‘wete proviEions in cther' sodes which said just the opposite;.Art.,;ﬂ

218 of the Czech Code on International Contracte, for instance, stated
that "A creditor is bound to receive partial performance of an
obligation, unless such partial performance is contrary to the nature of
the obligatlon“ and there were also exceptions as, for instance,.in the .

case of monetary obligations, so they had thought to say that partial..

performanice may be refused, but with the exception of there belng no ..
legitimate interaest. :

Hartkamp and Fontaine felt that you could consider that as
tender. Farnsworth conceded that you might if- the premises were to. be -
let, but in any case the painting of the house case where Bonell
returned home to his flat wﬁich has only been- partly palnted, ‘would not
be 1ncluded. S



- 31 -—

Furmston observed that -he could see. the influence ‘of sales law,
whlch he had- understood to be outside the Principles. In sales the
geller would normally tender a performance, or tender socmething. which.
was less than performance, but there were many other types of contract
in -which one just went ghead. and. performed, - oné  did not tender
performance.. He. fourtd  Illustration. 1  deeply - ambigucus: 'he could:
understand when it said that Firm A may refuse moving into the four:
offices, but did that mean that if the builders said that the other
offices would actually” be ready the following week Firm A would . then be
entitled: to.bid them get lost and:to go somewhere else,- or.did it meat-
that- they-did not have to move into the four' gffices until.the remaining:
six were available? -There weré at least three - different tests’ being:
propounded to answer that question: there was 'no legitimate interest!,
there was "time is of the essence'  and there was- "fuhdamental breach".
Different peoplie had used them, they mlght be all the same but they did
not sound the same. - : ‘ S A

Bonell suggested that 1f 1nstead of the four rooms in- Illustratlon’
1 a normal contract for: the ‘congtruction:and the-  delivery of ‘a-plant-
were consldere& -1f something . was missing at the date. of -delivery and:
the: builder was not able :to” provide a. full package, that. would be
partial performance. At that.point, could the purchaser refuse it or
not? In such a case, the legitimate interest could help out, as why
should .the .purchaser  have -a legitimate 1nterest te _say:.that he
censadered the whole thlng as not. belng done?:. S - e

o Farnsworth observed that 1f in Illustratlon 1: the offlces ‘were .to
be - finished by 1 September and not four. K but nine offices had been
finished at that date, and the lessor said:'sorry; we:have not finished-
ten, but here are nine', and furthermore there was a legitimate reason
for-not wanting just nine, as he understood it, what this said was- that
even if there was this legitimate interest, the lessee could say Yno, we
are not going to take the nine” and the lessor could still say "yes-but
time is not of the essence and we will have the tenth office . by 3
September, and so you cannot terminate the contract". His..understanding
was. that this answer would be possible, i.e. it would be possible -that
arbitrators.would say that the legsee had the right to 'say that he. would
not take: the-nine, but that the lessor also had the right to say that
time was not of the essence as the lessee wag not opening his business
until 1 October, so if he got the remaining one done by 3 September that -
would be enough Would that be a poss*ble answer?

Tallon observed that he would get demages for the 1nconvenlence,
for the delay. It did not matter whether time was of the essence or not,
whether it was a fundamental breach or not - the problem was simply that
of seeing if it was a whole non-performance at the time performance was
due.

Lando saw the loglc of the rule, but wondered whether it had any.
practlcel use, , . . _
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Bonell referred to loan agreements and construction contracts, to
-commer01al d1str1butoreh1p and to transport contracts, where thls rule
'might be of practlcal use. - S

‘ Farnsworth felt that the provision was much more llmlted than
Bonell suggested since it only spoke of a ”tenderﬂ of partlal per-
formance. R : T

Crepeau thought that ‘the ‘gituation’ descrlbed by Farnsworth might
well apply, but wondered whéther it was not' an undue restrlctlon of - the
scope of the rule for it apply ‘only to tenders: it app11ed “to all klnde
of performancee and tender was only one form of performance. L :

Hartkamp asked what exaotly was 1ntended by "tender“

Farnsworth stated that a tender was where A could'”perform'?by
holding B out the giass - a tender of the glass, He would not be able to
tender a haircut ‘if 'he were to cut B's hair. The notion 'of tender, among
—other thlngs ‘was ‘that it involved the’ poesib111ty of regectlng 1t.f0ne
‘could not rejeot a haircut - if° A" had cut B's hair B ‘might not like it,
‘but he could not’ refuse it, it was there. S1mllarhy, in the case of the
half palnted flat it was there and could not be refused. :

Hartkamp stated that he had not meant it in this llmlted way. ‘What
he had intended was what the Germans called an "Angebot® and the French
an "offre", A.e. one offered the performance. Thus, if the barber were
to come to nim and say that he would cut @ll his hair and be back the
next day td cut the beard, then he oould refise 1t. In other w0rds,,1t
was & very broad concept of of fer.

Furmston added that if the barber cut half of A's hair "and then
‘said that he was going to have his lunch break, A could no doubt refuse
to pay and’he could probably leave the barber's shop, but “he would not
descrlbe that as refusing a partial performance. One had to 'ask oneself
First 4r - one had  to pay at this stage, and secondly whether one was
entitled to terminate the contract. Those were two: separate questlons
_‘which- mlght ‘et different answers. The answer to the first gquestion was
in’ general- that one was not obliged to pay unless the performanoe ‘was so
cloge to an adequate performance that one ought to pay and set off one' s
claim for damapes.

Bonell observed that this was preolsely what the rule we.s, and
Drobnlg added that it was’ lmplled.

' Farnsworth wondered what the 91tuatlon would be if, “in the flat
oase, “the palnter “left just one square foot. '

. Bonell suggested that if the painter had really left this square
foot and it had not been left by mistake, then it would be a partial
performance in a strict sense, but under this rule he would fall,
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because - what :interest .could B "have  to -say  that because of. this. . one.
square-foot left out he considered the whole as not having -been dons?.
This was the question;’ not-that B could: not refuse the walls which had,
already been painted, but could he consider the whole as not hav1ng been;
done? : P : e

* -Farnsworth wondered whether: Bonell was saying that the obligee may
refuse to pay for a partial performance. Bonell confirmed this, .but.
Farnsworth objected that that was not the rule. Bonell observed that
that was® the coneequence.- ’ - AT S . ;

wlth reference to the two questlons referred to by Furmston,n
Fontaine observed that they came after the very first question, i.e. was
this a breach or was:it not? Furmston took it for granted that it was,
while this provision -was intended to--lay down the crlterlon for the
déetermination of whether or not. it was-a breach to dellver,,tender,a
perferm partly. A PR ~ . . ‘ o ’

Furmston explazned that hlstorlcally in mngland it dld not depend'
on whether it was a breach. For example, in the case of the man who dies’
on-his way across the Atlantic, he did not break the contract but he
still did not get paid, because it was a partial performance. Things had
changed in-the last 200 years so things were not quite so simple. now:
whether or not it was a breach was really the first questlon.

' Drobnig suggested that the: confusion arose because the formulation
of Art. 7 brought in a remedy, i.e. refusal; so if: that were taken. out
itrwduld be cleér that . everything:relating te- the consequences had to be,
dérived from the remedies chapter. He suggested a formulation such as
"The obligor is not entitled to render .an -incomplete performance unless
the" other party has no intersst in not accepting it'. - '

. 3MaSk0W’didant-feel this formula to be acceptable, because it meant
that if there was- ho legitimate - interest then  the other .party was
entitled to perform partially and-would no longer be in breach.

Bonell disagreed on this point, because he thought that there was
no question’ whatsoever that even if a partial performance had to be
acceptéd according to. Art., 7 because -the obligee. had no legitimate
interest in refusing it, there was still a breach situation as regarded
the remalnlng part of the performance.

Fontaine sxplained that his 1dea had been that if the obllgee, who
was entitled to refuse & partial performance, accepted dit, this meant
that there was a change in the contract. Thus, when the obligee later on
receives the reet he mlght be able to claim additional expenses, but not
damagesa . .

‘Farnsworth -therefore concluded that the consequence of Art, 7, if
it applied, i.e. if there was no 1eg1t1mate.1ntereet,_was_that there was
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no breach and consequently no-damages, but there was some’ allowance for
expenses.. Fontaine agreed that this was the case, Farnsworth wondered
whether-in the case of the half painted apartment there.was or was not-a
breach, under Art. 7, ~as- the obligee had no legitimate interest :in
refusing the partial performance. s

:Boriell. concluded :that in .such a case it would:still’ be A breach
but 1t wculd not allow the- obllgee to termlnate. Ponnhoy ST

Tallcn felt that it would be clearer 1f Art. 7 were. rearranged S0
as to have, first, in para. 1, the principle no partial performance, and
then in para. 2 the exceptlon and its consequences. ‘ :

Suppose, I“urme.tcn gald, A contracts to dellver 1000 W1dgets and
turns“up with -999 widgets and tenders; he could:-understand a rule which
said that the: buyer had no legitimate interest to refuse to  accept; but
it did not follow from that that A was not in breach of. contract by
having failed to deliver the 1000tb wldget, and that he therefore was
llable in damages. Tyl D

Hartkamp dld not agree w1th thls - it depended onwhcwrthenbuyer
refused the partial performarnce: either he could waive 'his rights as
regarded the non-performance;-or-he could accept the partlal performance
but reserve his rights as to the breachs R S :

.~ Furmston - suggested that a better example might: be where A has
contracted to-sell-1000 widgets of 0.99 mm each and delivers ones which
are -0.985 mm, so they are not as  per “contract, -but- there is: no
legitimate interest to reject them because 0:985 mm widgets will do the.
Job. just as well as the 0.99 mm widgets. The first case he had: given wasg
clearly partial delivery, but in either case there was a damages action,

- Farnsworth wondered if what was meant here by partial performance
was full performance ‘rendered at more than one time, with part of it
rendered after the time it was due: that was the situation in the twe
illustrations.

Fcnfaine.1neleted'that-1t.was partial perfcrmance; because it was
rendered at the date -of maturity =and at that time one dld not know
whether the rest'would be performed or nct -

Crépeau added that the breek-p01nt was at maturlty. In the
apartment: case, the owner could say to the painter that he had told him
that-1it+Had to be painted by &.certain deadline as everythlng had to be
in place for: the receptlcn on. the follcw1ng day. :

Farnswcrth cbjected that it would not apply if the owner had nc
legitimate interest. It would only apply if the painter were ready to.
continue painting, not if:he had done two-thirds before quitting and the
owner had'no:legitimate interest. The: only consequence of:-the provision



- 357"

would be that the ‘owner did+rnot have %o continue with His performance,
which ir “this case wds t6 let ‘the painter in, because each of the’
illustrations:§aid ‘that the ‘innccent party could refuse to go ahead '~
neither of them dealt with “the: guestion of whether:one had to pay when:
one had not received everything - which was the only question that would:
arlse if the palnter had walked off

Suppose, Bonell said A was - waltlng for the arriVal of g ‘ghip
supposed to transport. 1000 tons 6f ccal. At the arrival of the ship he.
digoovered that only half of the' cdirgo was on board, ahd the carrier:
said that -the rest would follow-in'"a month's time.*"What, he dsked -
Farnsworth would Als p031t10n be- 1egally speak1ng7 T T e LR

Farnsworth supposed that ih most common law - Jur1sdlctlons A mlghti
véry ‘well“Have a rlght to say that he would not take it but: he would"
need "to know more to say. Why, he -asked, would "A” care? It was ‘not-
because he was. being aﬁked'td:pay;”because he ‘clearly did not have 'to
pay for ‘the part” dellvery, "he' could wailt “toi-the -‘end ‘and 'say -that he:
would pay only after he got" the_last bit. The ‘only reason he cared was:
that He was expected somehow tﬁ“cooperate and to take ‘the coal and'put”
it somewhere,_and that was on “the assumption ‘that more was coming; -
because if" the carrler gaid that he did not know what had’ happened to
the remaining half, that this was all he was golng to get then he dld
not think that thls rule would apply. '

Furmston saw another difficulty, in that English law made no
differeérice to thesé rules if the performance was defective  or partlal.
In Engllsh law his two examples of the 999 ‘widgets -and the ‘widgets® of
sllghtly the wrong 3123 would be treated in exactly the same way. el e

Lando suggested ‘that ‘for policy reasons the p0551b111ty of treatlng'
the two cases the same way should perhaps also be considered, because
otherwise an analysis of whethér rules could be giwven on due performance
and defects etc, would have to be embarked upon, which would -be &
departure from the orlglnal purpose.

Crepeau fé;t that: for the final draft the p0551b111ty of brlnglng
together partial, early and defective perfOrmance’ could be con31dered,
if the same rule were to apply to them. ' '

"Date—Eah felt that part of the problem’ was -that the concept
"partlal performance"-was not self-evident to non-civilian lawyers: and
ne ' a%tempt was made to deflne 1t onr to give it an lnherent meanlng

Farnsworth stated that his problem was that it was difficult To
imagine a case of defective performance, other than performance
defective in guality, that was not covered by the provision: it covered
divisibility (de¢ I have to pay -for part delivery of gooeds when I know
that the sellér is bankrupt as tG the rest?), it covered substantial -
performance, it covered the case where somebody paints an apartment but,
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either’ inadvertently - or intentionally,. leaves. -a .rsmall« portion. not ..

painted and does not intend to .come back to finish :it, it covered the
case where he has painted only half of the apartment- and has
disappeared, it covered the case where he was stlll palntlng but hed : -
only done half of it by the deadline: B - el

Hartkamp made two suggestions: first, to 1limit the discussions '
entirely to perfbrmance and to .omit: these other-  considerations:.which

belonged in a different chapter as ‘had been. suggésted by Tallon and.:
Fontaine,” and secondly, to consider ‘whether: the -article- were - to_ be-
restricted to offers to perform partially, in:which case the words *the : .

obligee may refuse an offer of partial performance /[.../" could. be .:
inserted. That would then also include an offer to perform a service. If
that ‘were conaidersd  feasible no-more- was nesded, =if: it Wwas -not, a
decision would'have to'be taken as to whether -to include the case where. .

the debtor leaves after having performed only half of his.obligations. -
It would-be more difficult, beécausesthen all the doctrines” cf 4he: common - -
law would creep  in. His suggestibnwas ‘fo restrict the artzcle to-an:

offer to make:a partial performénce so that one could decide -in advance -
whether or not one’ would accept that.offer for partial. performance.; It -
would not be-a bréach"rulej it would.only be a rule on performance. . The
one gide of 'the“coir would be to. state what the debtor is allowed to. do,
the other would be--to. state what the creditor is allowed o refuse.. To
take the house palntlng example, it would only cover the offer o paint

the house, and not the case where part of it had already been palnted. -

Tallcn agreeé w1th this suggestlon. He thought they were mlxlng theﬁi
two "iggues: As ‘régarded the second issue, that.of the consequences of<a
partial performance,-there was Art. 1i ."The parties shall-perform thelr
obllgatlons as requlred by the contract", so no rule was needed. A rule-
was cnly necessary in-the case: of & refusal of an offer of performance.

Lando agreed ‘a rule like Art. 51 CISG could then be 1nserted 1n_1
the chapter on non-performance. - _

Farnsworth suggested "The obligee may reject an offer of partisl
performance unless he has no legitimate interest in doing so", although
he realised that that would give the wrong answers to all the apartment»;
painting cases. The first part of the provision caused no problems, but
the phrase "unless he has no legitimate interest in doing so" brought
some problems. If he had no'legitimate interest in doing so, then there
wag no bredch, but it could not be said that -this was dealt with
somewhere clse, because parva. 2 stated that expenses and "/a/dditional
expenses /.../ are to be borne by the obligor" which suggested that it
was not breach, that the remedy was expenses. : -

As far as the remaining part was concerned, to Bonell the breach
situation was the rule, and the other situation, the agreement to settle
amicably, was the exception. Para. 2 still served a very: useful purpose .
because the ‘expenses. referred to only referred to those caused by .
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accepting the part partially performed and not to what one did not get.g

Farnaworth suggested that there were three cases: l) the obllgee‘
rejects the partial performance. it is a breach, so presumably there are
no problems'y') he has legitimate interest in rejecting -it, but still
takee it; 3) he has no legitimate interest in rejecting it so he- takes.
it because his lawyer tells him he has-to take it. It seemed to him that:
in the last %wo cases that it was’ important to know whether para. 2
applled.

“Fcntaine stated +hat lt would apply to both the second and the-
third case. R EE L

. Farnsworth added that if so, if he accepted partial performance the
addltlcnal expenses had to be borne, ‘but that would: guggest -that it was
not a breach because if 1t were a- breach one would not have to say that..

Hartkemp did not think: ‘that it was ‘hecessary ‘to kriow whether it was
a breach to understand the artlcle, because one could always say that he
had to pay the additional” expenses in any case; and ‘whether or not it
wag a breach was nob dlscussed Here: If it was & breach, the additional.
expenses would of course be’detracted FTrom the damages he has to pey,
because he has already paid them, so this did not have to ‘bedecided
within the framework of thls artlcle.

-Date~Bah stated that if it ‘Were . assumed that 1t was a- breach, it
would be yet ancther sub-item -of damages, go if- one g¢ VleW was .that 1t
was a breach, ther para. Z was ndt needed. : s

Tallon felt compensation for expenses to be too limited: the
obllgee might have 1ncurre§ actual loss if he accepted or were forced to
accept Delay mlght cause a 1ose Wthh was greater'than the excenees.

Maskow suggested that it: mlght be & modlflcatlon of the contract g
in which case it was no breach, or it might not be, but this was a
quest;on ‘which had to be decided by other rules and not by this one. He
thought it important to state here ‘that additional expenses had -to be
pald because they had to be pald lrrespective of exemptlons.

' Drcbnlg stated that the comments should make it clear that para. 2
was not intended to be an exclusive remedy, but that the broad area of
damages was still left open.

, Bonell pointed out that this was on the aSSUmptlon that it was made
clear, even in the text, that the provisien did not answer the questlon
of the quallflcatlon of the’ remaining part of the performance. :

Telion:eﬁgges%cd‘a‘wcrding such as "sans préjudice deg réparations
qui pourraisnt &tre dues par ailleurs', Farnsworth suggested "subject to.
any other remedy', and Drobnig suggested '"without prejudice to any other
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remedy”. .These additional words would go at the end of para. 2. :Tallen
pointed out that additional expenses were not a remedy, which made
eFarneworth auggest that -the word “other® be taken out, i

Lo Lendo wondered about the 81tuetlon under Art. B(b) where there ‘was
sa.period of time and. the other party had.to ‘choose a. time. Did that mean
;that if he could.deliver 100 tons of coal-during the. month of March, it

.would not.be earliepr performance. if he delivered on 8 and 15 March?

Bonell pointed out that the answer was in Art, 8bis, If the
eonditionsg. of Art., 8bis--were. fulfilled, one could deliver .in two
instalments, in which case it would then not be earlier or .defective
perfbrmance.

, Hartkamp felt the p01nt Lando ralsed to be a problem' in Dutch law
_thls rule .on .expenses. would .apply also to. the Arty -8.bis situation,
witere one had a month to perform but was supposed to perform in one go,
Lif one. performed in instalments one alsc had to pay the expenses.

_ Bonell stressed thet Art.-B blS stated that as a. rule cne may not
perform in instalments. If .one stlll .did,  then one was in -2 breach
situation,. but Art. 8. bls _left th1e p0581b111ty ropen --in certain
scircumstances. ... : .

Lando concluded that then, if these circumstances were present and
.one performed: .in -instalments this would be legitimate under Art. 8
‘big{2)}, and they must then say that .this situation was not envisaged . by
Art. 7. He wondered whether the: average lawyer or businessman would
understand that,

5 Turnlng to the wordlng -of :Art. 7 Farnsworth felt that the phra51ng
suggested {"at the time performance -is -due, - the. obllgeeemay rejeect an
offer of partial performance unless he has no legitimate interest in
?dOLng so") was amblguous,_He therefore suggested : -

"(1) The obllgee may reJect an offer to perform in part at the tlme
performance. is due unless he has no leg;tlmate interest in- doxng
50, . ‘
{2) Addltionel expenses caueed to the obllgee by partlal
. performance are to be borne by the obligor without preJudlce to any
. other remedy". - »

The Group adopted this formulation.

Drobn;g euggeSued placlng Art. 7. after Art. 8 because of ..the
addltloneZ reference in partlcular to the time of performance. :

At the end it was decided to leave the location of Art. 7 to the
dlscretlon of the Rapporteurs.; w _ .
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Summarising the discugsions, Bonell concluded that - Art, . 6
" disappeared, that Art, 7 remalned where it was as. amended that Art. 8
f etlll had to be dlscussed and thet ‘Art, 8 bls was added.

Article 8

‘ Introduc;ng Art.:s Fontelne stated that 1t had been 1nsp1red by
‘_'Art. 33 CISG. It had been adopted at Potsdam, -and . no questa.ons had been
'iraleed in Rome., . L . . e e

. W1th respect ) Art, B{c), Tallon wondered why 1t referred to "a
reasonable time after the conclueion of the contract". He felt thatte
"be ‘obvious. Furmston agreed : : .

Fontaine indicated that that. was the formulation of Art. 33 of
‘CISG, g0 it might be better not to depart from 1t, as 1nterpretere would
start trying to interpret why the departure had been made.

Partkenp added that in the caee ‘of the grantlng of a perm1351on the
-tlme had to be calculated from the actual grantzng of. the permleelon,

- ,‘C.

With reference to Art. 8{a), Crépesau wondered whether whenever a
time was fixed, time would be of the essence in all commercial
contracts. -

Bonell did not think so - it was a problem which had to be
addressed in the non-pérfdrmance chapter, in particular he was thinking
of the first provision in the section on. termination, para. 2(b), which
lndlcated that whether or not strict. compllance ‘with. the obligation
“Wiri'ch “had " hot been perforined was of the essence to the contract was a
4c1rcumstance which had to be taken into consideration. in determining
wheﬁher a féllure to perform an obllgatlon amounted to .a fundamental
non—performance.

: Comlng back to Art., 33 (ISG, Maskow recalled that that provision
.concerned only the dellvery of goods, and the time for payment wags.-Tixed
in a dlfferent manner in Art. 58. They instead. .did . not limit their
article to delivery .of goode, hut related their artlcle to. nwnetaﬂy
performencee ags well as to other performancesu As it stood now, their
text woule mean . that peyment had to be made 1ndependently of . other
performenoee which was perhaps not so good. As far as he could remember
they * had" prevmously had ~ prov1eion concernlng contemporaneoue
performance, but thle had unfortunately been deleted, ,

Fernsworth g recollectlon from Potsdam was. that when et had been
suggested thet it might be well to deal with the problem of the order of
performance, the problem had not been the contemporaneous performences
which were mainly limited to ‘the eale of goods (or constituted the
characterlstlc of the eale of gpods) the problem was what dig. ycu‘do
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-when'one performarice took time and the other was instantaneous, "like the
“payment of moviey? As he recalled, the usual rule of thumb was that “the
performance goes first and -the payment comes afterwards, but “they all
¥new that almost everyone provided otherwise, so he thought it had been
dropped.

Fontaine added that Art. 9 of the former draft (cf. Study L - Doc.
39) had dealt with-simultaneity of performance.. Then in Rome, in view of
“the difficulties 4in drafting -"a provision whichi could" adequately
accommodate the objections raised, the Group had decided to delete Art.
9. It had, however, been felt that the gquestion should be reconsidered
when' examining the ¢haptér on non—perfbrmance, ‘the general provisions of
which were:inteéndéd to includé also 'a provision on thé right to withhold
performance {(cf. Report of the Rome meeting in P.€..- Misec. 11, p. a1y

‘Farnsworth thought that it wéuld-be a goed 1dea to recon81der the
’possmblllty ‘of relnsertlng the prov151on." .

In the end it was dec1ded to examine the possibility of
*re1ntroduc1ng Art. 9 of the former draft. SubJect to the outcome of the
discussion on that provision, Art, 8 should be c¢onsidered as having been
adopted in its present form. A

Study L -~ Doc. 39, Article 9

.“=The text of the’ former Arts 9 read as- follows.‘m 'fjf

"(1) If the parties' performances canbe rendered 51multaneously,
“they are due 51multaneously, unless the clrcumstances 1ndlcate
" otherwise. i ° ' s o
. [12) If the performance of only one" party ‘requires a period of
‘time, its performance is dueé at an earlier time than that of ‘the
other party, unless the circumstances indicate otherwise,/"

- Fontaine stated that the provision was partly inspired by § 234 of
‘the Restatement, It gave the general principle of- ‘the simultaneity of
‘performances in bilateral contracts in para. 1, and a speclal rule in
para, 2 relating to the case where the performance:of’ only one party
required a ‘period of time. “For that c¢ase it was actually more a
provision ~on the order of  performance ‘than on simultaneity of
performances. In Potsdam they :had decided to 'put it between square
brackets, as they had felt that there wsre many exceptiorns to the rule,
that in many sectors where performance by one party required a period of
time, the order of performance was different, as, e.g. in insurance, in
transport, in leases where one performance was usually done beforehand.
In Rome' it had been felt that it was a useful provision for sales, but
not ‘that ugeful otherwise. Furthermore, para. 1 was obv1ous, although it
might not Be as obvious in some parts of the world as in industrialised
countries, so perhéps it had still better be szid. ‘They had had a long
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discussion on what was meant by ”31multaneously", ‘duririg which it had
been observed that ‘it was’ very rare in international contracts that
performances were simultaneous: ususlly payments were by letters of
credit ete., so the problem wag® then more “than the probleém 6f the order
of performance even if they were not under para. 2 where the ‘pérformarice
of one of the parties would ‘require a period of time. It had also beerr
felt that this article did rnot ‘introduce the distinction between ‘the
"contrat & exécution instantanée” and < the contrat & éxécution
guccessive" which was known in Frernch and other civil law eystems, and’
then .the application of the pule to "contrats & exécution successzve"
would be rather ‘corifusing. It had therefore ‘been decided to delete ‘the
provision, although they had glso félt that they should ccme back to it
when dlecu351ng the chapter -on non—performance. E

Farnsworth recalled § 234 of- the RQC which' read: "(1) Where all or
part of the performances to be exchanged under an -exchange of* prcmlseS'
can be rendered simultaneously,  they @re +to that extent due
simultaneously, unless the language or the circumstances' indicate the
contrary. (2} Except to the extent stated in:Subsection (1), where the
performance of ‘only one party under. such an exchange requires a period
of time, his performance ig due at an earlier time than that of the
other -party, unless the language or the circumstances indicate the
contrary"s There were then other sections which said that the party who
is’ to ‘go~later has the right to’ withhold performance if there is a
fairly significant failure of the “party who is to perform first., Thus,
in the R2C scheme one would need to have a provision such as Art. 9, or
one would have to indcate that the order of performances would have to
be determlned by the - arbltrators w1thout the aid of these rules.

Hartkamp pointed out that the sltuatlon mlght in- fact be reversed,
in that the ‘party who has to peprform first may withhold performance 1f
there is a- substantlal rlsk that the other party will nct perform.

Farnsworth ‘commented that that was a different rule, that was
insecurity, insurances. If it was a contract toc cut hair or to paint an:
apartment and the quéstion was whether he could refuse to pay,  the first
point to decide was whe had to go first, This rule in para. 2 would 'say
that the person who painted the apartment had to go first. Then, one
would say that the person who was to pay may withhold performance if
thére’ was a breach by the person who was to perform. If, however, one’
asked  whethér a4 pérson could refuse to pdint an apartment in those
circumstances, that was governed by a rule dealing with the subject of
the risk of future non-performance, but the apartment painter's remedy
would presumably be to ask for some assurance of payment if it became
insecure. The basic rule was that if he had to paint the apartment he
had to go ahead and the other party could not withhold performance on -
the ground that he had not peid because he did not -have to pay =~ he
could withhold performance 1f the palnter had not palnted the apartment
or not. palnted it well. o .
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: » Bonell.  stated that he .had understopd +the :rule.. Farnsworth:
referred to, and the rule-on-the right to withhold performance. envisaged
in Rome, as being definitely .a remedy rule, which had nothing to do -with
order:of ‘performance. and--was more or less along the lines of Art..7L.
CISG. {"{1) -A party may suspend the performance of his obligations .if;.
after the conclusion of the contract, it becomes apparent. that:the other,
party will not perform a substantial part of his obligations as a result.
of :(a) a seprious ‘deficiency in. his ability: to .perform or in :his-
creditwerthiness; or (b} his conduct in preparing to. perform or -in,
performing the eontraet“). One of the weaknesses of Art. 71 was that it
took it for granted- that one knew exactly.who the first party to perferm,_
was . He .thought it rinteresting in the approach of - the R2C: that  there.
first was a substantive rule-dealing.with the order. of -performance, and.
then, once it had been established that the performances had to be
gimultaneous or it had been determined who, according fo this rule, had
tozperform-first, one was in a position to exercise one's. rlght under¢
the: remedy gectionif this was apprOprlate, SR -

, Maskow felt. thet they needed two rulee, one-saying -that if .a
party was not bound to.perferm first, then he could wait -until the- otheri
had performed, i.e.. if the contract did not say- whlch party had to-
perform first, both of them could wait, which ultimately would,mean that
they had “to perform simultanecusly,.and a second provision stating-that.
if a party must perform first, then he could withhold performance if .
there was-a serious danger or if it was clear that the other: party would .
not perform. . . ‘ .

Drobnlg agreed that they . needed a rule. He_,thogght that: . the.
order of performance and the withholding of performance, which would be
covered. later, should be separated. The report of the Rome meeting (P.C.
- Miscis11, p. 11} indicated an -alternative which could serve as a
gtarting . point:  "the performance of - the obligations is to be
simultanecus unless the parties have agreed otherwise'. Re-reading ift,
he- found it to be a better formulation than the one presently -in -Art.
9{1). A second rule would be necessary for those performances which took
some time and perhaps the idea contained in the bracketed para. 2. could
be- developed : :

Fentalne and Lando observed that in practlce it was more. common
that when a performance: takes a long time it is usually paild in advance.
From-a list: drawn. up in Pctsdam it was apparent that advance payment wasi
made in case of insurance, theatre, legal advice, priviledge and leases,
transport and-tuition... : : . :

Furmston thought that :a discussion on the contract as a whole
wag misguided, because actually the individual obligations were
concerned. In a complex contract where there were many obligations,. some
of them could be. performed simultaneously with some of the ones on .the-
other side, so English law did not say that the whole of .the seller’s
obligations must be performed at the same time as the whole of the
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buyer's obligations, they said _ that  payment and dellvery were

concurrent. In a contract of employmert the employee usually had to do
the work before he. was paid, but -the employer had other ohligations
(such as an obligation to provide a safe place of work) which started
the moment one: came - through the: gate, so . the 1nd1v1dual obllgatlons'
ehould be analyeed. ; o : :

Tallon WOndered whether they needed a rule on. thls p01nt..WereT:
there any practical difficulties which made such a rule necessgary? He
dld not know of any French cases on: this p01nt

Ferneworth found that lt was ueeful to state. somethlng obv1oue‘
befere stating .the more: interesting things. It. seemed to him that these'n
rules were correct in the. limited extent that Maskow was talklng aboutf{
them. It might be that in 80% of cases. people made. other arrangementstl
but neverthelesgs it would be useful £o. have. & reelduel rule. One mlghtf
ask” whether it wou;d be usefuwl to- have A dlffErent reeldual rule, he’
supposed that in a large number of cases, (1nclud1ng most empioyment and
building contracts) it was neither 100%. one way nor 100% the other way -
one was paid-as one went along. .It was not p0551b1e to have a reeldual,'
rule that: said that one. was paid as one went along, so what had to be.
said was either 100% first or 100%. afterwards, or nothing at ally It was
not entirely the case.that para. 1 applied only to sales, In, e. g., the
sale of fast food, what: was usually litigated in the US was not the sale’
of fast food, it was ‘the . sale of faet food restaurants. It was not at
all elear thatCISG: applled to .the sale of a Pizza Hut franchise, to-
sales of. ‘stock, ‘eto.. It was. certaln that . -para. 2 was probabLy more
impertant than para. 1 and he would have thought that 1f one could not_
accept para.. 2 one would thmk twice about having para. 1, S .

Crépeau too, thought that a rule was necessary. He thought there
had been no problems in the French system hecause there was a basic
underlying rule that reciprocal promises were owed 51multaneously unless
the parties or the circumstances had:agreed otherwise, .and it seemed to .
him that ‘that was:what should bhe said. He also expressed a prefbrence
for the version suggested 1n the report -as :para. 1.

Hartkamp agreed as regarded para. 1, but as regarded para. 2, ‘he
saw 1o use in having a rule which in so many cases did not reflect
reality. He wondered whether it would not. be possible to draft a rule
which indicated that if performance- 1mp11ed a regular flow of act1v1t1esh
or of services, either on a.time basis or on a performance ba31s,_
normally the party who owes this performance would pay at intervals, in
instalments. If they could reflect this jdea also in para. 2 this would
reflect commercial reallty .

: Tallon euggeeted that 1f so, they would have to consider that
there were. two different situations: the . "contrat & executlon
successive", -which meant. that there was a constant performance, and the

"contrat échelonné", when performance was in instalments (i.e. when
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'there was a serles of separate performanceS)

- ‘Hartkamp stated that he had not - intended to cover’ dellveny “of
“-goods by instalments, which did not ‘come within: thelr sphere' of
interest. He' had thought of contracts -which “took ™ some - “timé -in
performance or where there was a more continuous Flow “of ‘interest. ‘He
had thought that a general statement could be made to the effect that in
thesze types of- contracts normally also the payment was 1n 1nstalments.

_ It seemed to Farnsworth that if ‘he said that he would rent’ a
flat for so much for a year, the questlon would be if he should pay at
“the end of the month or- at the end of the year and that that might be
“determined by usage, or it might be a question of 1nterpretatlon, but it
“might be difficult to lay down a general rule which governed it. It was
*far more complex in ‘the US than perhaps elsewhere, because’ often these
"part paymerits as one goes along were not treated as actual payments. but'
?as advances. In the bulldlng 1ndustry, they were called "progress
-payments" and the law was very much as if the owner were 1endlng ‘the
money. As one went along one always had something whlch one ‘called a
-"retalnage”,'whlch might be 20% , i.e. even after the house was finished
“20% was held back. That was not true in, for example, the case of an
’employee, it was not treated as an advance or a loan when he was pald at
-the end of the month in a oné year contract to teach, it was treated
“differently. If in the exception clause the words "unless otherwise
“provided" or 'rnotably by a provision for pre-payment, instalments,
“progress payments or other" were inserted, some of ‘the pr1n01pal ‘ways
“that this was av01ded would be covered and at least the' reader would
“think* that it was a ruie that applled ih most " cases because everyone
knew that in business required letters of credit or progress payment

were requlredo

Fonta1ne shared ‘Farnsworth's hesitations on the’ poss1b111ty of
“having a rule on performances at different stages for contracts where
“the “other party has to give a continuciis performance. As regarded the
‘two paragraphs, para. 1 was obvious, but he agresd that it could be
useful to state it, perhaps with'the:variation which had been suggested
in Rome. As regarded para. 2, he agreed with Farnsworth that it could be
‘madé to'look ‘a little more realistic if the -exceptions were more
5expressly indicated, but if the exceptlons were ¢0 numerous he would
fprefer to use the opposite presumption, i.e. that if the performance of
‘d party requires a period of time, the performance ‘of the other party
would normally be due flrst unless otherwzse prov1ded.

Drobnig® felt this to go much too  far. He thought that
considering all the different types of contract with a variety of
agreements on the time for the counter-performance, the only thing that
could real1stlcally be done was to give the main rule first, and then to
makeé an exception for the contractual agreements of the partles, for the
‘circumstances and for the kind’ of - contract env1saged in para.’ 2, He did
not favour attempts to expreéss any ‘positive rule, as 1+ ‘would give an
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advantage to the. one or thﬁiéﬁhef party.’

- Fontaine did not think that the exception had to be stated
expressly, because it was obvigus “that if the performance of one party

required a perlod of time and that of the Sther by implication-did not,. ...

then- they. could not be rendered 51mu1taneously. Para. 2 should thereforeﬁ:;i
be deleted. : : . -

Furmston dld not thlnk that - the conclu51on followed from the .
premise. It was no doubt true tha't parties  very often agreed onu'
something different for para. 2, but the reascn they did: that :was that
para. 2 was a general rule and it did not remove the need..for para. 2:.
there was still a residual group, €.g. bu1ldlng contracts, for which in
the - UK all BOntracts had prov1s;ons for - periodic .payments . if the
contract -was of any size, _but if he had someéne round to do work. in his
houge, it was a perféctly sensible rule, because ‘that was - the man who

might do no work if he had been pald up—front.

On the polnt ralsed by Furmston Farnsworth referred to. a
nineteenth century case where the ‘parties ‘did not make provision. for .
progress- payments. and the questlon was whether the house had to be built
first. This.ordinarily did not come up, wzth whele performances, but with

complex contracts where there . Were many things to be “done “and the ..

argument was who goes first wzth respect to some aspect, or did . .the f

parties have to. perform at the same time. The 'parties "did not.-always . .

make these provisions, so it was not true ‘that these rules: did not. play- -

a role in practice, what was true was that that role was limited to that ..

suggested by Furmston. .

Furmston pointed out that in a building contract the  ‘customer .
commonly had-obligations other than payment, e.g. to allow the builder
cnto the 51te, to provxde 1nstruct10ns and” draw1ngs, permits, licences,
ete. Thers was a whole series of obllgatlons, some- of which had to-be:
done before the builder could bulld. The rule in para. 2 applied to each
stage - .one was. paid every month, 1f one d1d no work that month one was
not: pald that month, . . : .

Lando preferred the present formulation of Art. 9 to. the .one
suggested at the Rome meeting, because the latter really had a meaning
only in certain contracts and he did not think it:realistic.to.state a
principle when it would not apply to the majority of contracts.- He was
very much in favour of para. 25 but he suggested it also speak of part
of the performance. R :

To DatenBah it seemed that the formulation was ambiguous as it
did not specify if it concerned the, performance of an obligation or. the
performance of a contract. The language seemed t0 indicate that it was
performance of any of the parties' cbligastions., He suggested,the Group
might consider saying "If the parties' performance of any of their
obligationz can be rendered simultaneously [l.u[". In substance he
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egreed with Lando, and he also agreed.with Furmston -that what should be
spoken of ‘were obllgatlone rather than the contract as a whole.

Drobnlg declered that the conclusmn he drew from Fumston 8
remarks was that even in theé cases of para. 2, several obligations other
than perhaps the tountér-performance had to be done’immediately and that
in these case the principle in para. 1 would also apply. The only: open
point was that it did not apply to the main counter-performance, the
payment of ‘money. {but not salaries, because- for -that there’ were various
different: types - of arrangements) +“"That reinforced  the: 1mportance of
para. 1; and he would’ very much ingist on the revised version whlch was
dlscussed 1n Rome, rather ‘than” the one in the old draft. R R R T

Bonell i consxdered that - the difference “-between the: two
fbrmulatlons did not lie in the 'unhless the parties indicate otherwise
of the circumstances indicate otherwise", the difference was that in‘the
present Art. 9(1) the rule of similtaneity-was linked to a very specifid
gituation, 4i.e. where the parties' performances c¢an be rendered
simultanecusly, whereas the revised version would broaden: it and state
"in general the- rule 1s 81multanelty", and this would 20’ too fap.os .o v

Bonell 1nd1cated that‘ there were now two alternatlves. the
present text with the suggested:amendments, i.e. "Where all or part of
the /parties'/ performances.can be rendered simultaneously, ‘they are due
simultaneously’. unless the c¢ireunstances indicate otherwise", = or
YObligations- must be-performed simultanecusly unless the contract or-the
gircumstances. indicate otherwise". :

Lando thought that different meanings were belng attached to the
word "31multaneoue”, it was a questlon of substance.
Crepeau agreed W1th Lando. There was: a substantlal dlfference in
the meaning given to -the word "performance". It seemed to him -that in a
building’ contract the performance of the builder would be: completed only
when he delivered,. and it" Was -at that momént ‘that--the rule of
simultaneity applied; it was the basis from which there were contractual
derogations for pre- payments, it was the basis for the contractual
derogetlons. s T L SR

Maekow deciared that he preferred the shorter form of the
prov131on. : . . o oo

Farnaworth seid that there was a difference between the two
alternatives if "parties' performances" were referred to in the first
alternative, ds it might be possible for one party to do many things at
the same time., The’ first:alternative said nothing about that, whereas
the second one: if “read llterally did, which was 'a deficiency in ‘the
seoond alternat1Ve.- . TR SR C e



- 47 -

Crépeau suggested the -formulation "Reciprocal .obligaticons in a
contract. must be- performed simultaneously unless. the contract or the
circumstances indicate otherwise'". He thought that the word "reciprocal
could be used because that introduced the reciprocity of obligations: A
had to perform and B had to perform, and that had to be done
simultangously. - Of course, if.one had be perform in time, -he had to
start first, because then they would come up at the same time when: the
bulldlng was ready. i - ‘ e .

Maskow thought that that would solve the problem of it being
related to the obligations. .of only one of the partles, and that .it could
also vake: care of Furmston's problem. ‘ . : L

Tallon suggested that what was intended in para. 2 could be
introduced into - para.. 1 by the formulation "Obligations must be
performed simultaneously unless the parties agree-otherwise, the-nature
of the contract or the manner of performance and such other
circumstances indicate". He thought such a formula “would 'cover the
problem. of : the "obllgatlon durée succesgive™ and'ofrther"obiigation
échelonné"., e S S Do S

s - Farnsworth Stlll llked the didea of. a- second paragraph. He
suggested a text which he thought would do what Tallon wanted- ‘it to and
still be fairly faithful to the original one, which read: "To the extent
that the partieg'  performances .can be rendered ‘simultaneously the
parties are bound to render them simultaneously unless the circumstances
Jincluding the language and the nature of the performances/ indicate
otherwise". He still favoured the original text, because there were
instances where one piece of the performance was related to another in
the manner: descrlbed in para. 2. S e Lo

- ;Bonell~therefore suggﬁstad;fﬁe:ibllpwiﬁé=f5rmﬁ;ation: "(if‘To

the extent - that the parties’ “-performances . can. be rendered.
similtaneously, - the parties ame bound.to .render them .simultaneously
unless. :the. circumstances indicate - otherwise”, which - would then. be.

followed by para. .2. As an alternative they had "Reciprocal- obllgatlons
under - a contract must be performed- 51multaneously unless the contract or
circumstances indicate otherwige", : ‘

Voting on para..l, 7 favoured the original tex% as amended by
Farnsworth, and 4. oppoaed i%y--4 favoured the second alternative and 7
opposed it. ' : R

In the light of. the decision taken on para. ‘1, the formulation
suggested for para.. 2 was modified to read: "To the extent that the
performance of* only one party requires a period of time, that party .is
bound to render its performance first unless the circumstances indicate
otherwise’,
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* Hartkamp, Fontaine &nd Drobnig felt the provision to be too far
rémoved from real 1life, -because many contracts did not fall- 'under"thie
peragraph and there were so many exceptions to those that dld thet
they dia not thlnk 1t wise to put 1t in., -

: Bonell remlnded them that those who had - expressed support for
the provision had dong so on the assumption that “the comments’ would play
an important role, because the M"unless the circumstances® indicate
otherwige" should of course be rendered more expllclt. J

f!v:: Farneworth and Fontalne added that the ons® hlng ‘that" wasg “not
covered by any formula was where each party had a performance that took
time.
: Votlng on. a. para. 2 along the llnes 1nd1cated by FarnSWOrth
voted for, 3: agalnst and 2 abstained..The whole prov181on thue read

*:”(1) To the extent that the partles"sperformances can be
rendered simuiltaneously; the parties are ‘bound to render . them
simultaneously unless the circumstances indicate otherwise:" '
(2) To the extent that the performance of only one party

Crreqguires: a period of time, that party is bound to render its

: performance firet unlese the c1rcumstancee 1ndlcate otherw1se."

-Ae a tltle, the Group decided on “Order of performance" Do

Artxcle Q-

Fontalne intreduced Article ¢ by ‘saying  that: the - three
paragraphs had been adopted in Rome, but should probably be harmonised
with what Had been said-on“partial performance, to read in para.- 1: "The
obligee may"™ reject an earlier performance /.../". The discussion :on
para. 3 'in-Rome "had concerned whether -an accepted earlier performance
Was stlll & breach of contract whether one should think also of damages
"without prejudice to any other remedy" had been added he suggested
that this might be advisable also here. ~

e Bonell stated. that personally he would never have -thought that
garlier performance could amount “to’d breach ="it really was Jjust a
question of timing, it was a question of expenses.

Fontaine stated that in:-the light of the discussion he would
also agree that it-was . not a matter of breach of contract, but in that
casge ' they should not heve to edd "without prejudioe to any other
remedy". . : i

Maskow stated that earlier performance could be a breach, but
only if it was legitimately rejected, which was not the case here.
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Fontaine ‘thought of another example where earlier performance
could be a breach of contract, i.e. in a deposit contract: A has goods
deposited until 2 .certain- time:; the depositary, the person who Has
accepted the goods, has undertaken to keep them for a cértain time ang
he is obliged to return them at a certain date. If he wants to return
‘them earlier, could that 1ot be a breach of contract? @ = =

Date~Bah did not see why earlier performance could not be a
breach. If A Undertook a certain obligation and’ the ‘promisee had
arranged his affairs on the basis that performance should be expected at
a particular time, if A then surprised him by tendering ‘performance
earlier than he was prepared, he may be prejudicated by it. He did not
see why the promisee could not treat it as a breach. If he was to
receive a'particular kind of service, if, for example, he' had ordered a
package tour for August and the travel agency tendered it in May, then
of course it was 8 breach: o ' A

Bonell -explained that he did not see ‘a breach- situation with
respect - to “so<called earlier perforfiance because = if ‘the “‘promisee
accepted it, it was a modification of the contract, and if he rejectéd
it the other party was still in time *o perform. So what happened if A
Just éaid that he was not’ interested in making the journey in May, he
could not blame ‘the travel ‘agent ‘for having offered it -to him, - for
having breached the contract; A had té wait until the ¢bligation became
due.

Furmston thought that & lot of the difficulty lay in the fact
that there was ambiguity as to what was intended by earlier performance.
If- he had & contract of -sale that said that he would deliver 1000
widgets in March, delivery on- 1 March wis not an earlier performarce, it
was simply a contractual performance. Delivery on 28 February would be
an ‘éarlier performance, and in English law one would not be obliged to
accept’ it, but 4if one did’ acdept it, one ‘would waive this. In the case
of a building contract which said that one was to put up a building
which wag to be finished by 30 December, the builder could finish at any
time before 30 December; but the practical problem would then be whether
he 'wag“entitled to demand to be paid. He did not see what meaning ‘it
would have to discuss whether the building could be refused because it
had been finished a few days ¢arlier: that was a meaningless question.
He thought “that in English~law the builder would not be entitled to be
paid imply -because the building had been ‘finished if the contract
called for completion, but one could also imaginé the sort of case where
it wds not’ a question of doing something with a terminal date, ‘but of
doing something on & specifi¢ date, like a holiday. IT he hired a taxi
to arrive at '8 o'clock t0 go to the airport on a particular dateé, he was
not interested in it arriving at 7.307or at 8.30. If, e.g. it came at 8
on the evening before, then if the driver admitted it was a mistake and
sald he would come back at the right time, then it “would not be a
breach, whereas if he insisted he was right, then it wolild 'be a breach.
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. Fontaine sald that a similar. example was when A:orders food for

T a party and it arrives on the day before when he is out. When- A’ returns
 home he sees that the . goods have.arrived, and somebody who did . not know
o hes accepted them. This would then be.a breach, : : Cormt

Bonell felt that 1f he dld not come back the next day w1th fresh
food, then it would be a breach

. Maskow observed that theoretlcalxy it always .was & breach -even
. if " there hardly ever were ‘any consequences. .If .the performance was
~ offered again, then of course no damage was suffered and. there was no
;frreason to clalm anything. :

‘ _Lando 901nted out that the dlecu551on dealt w1th whether or not
Coiv was a breach, but as yet ho one had. defined what: was meant by a
“'‘breach. In English and US law breach was linked to damages, in CISG and
in Scandinavian law it was linked to the existence of a remedy even 1if
a person committed something which was - reproachable, . a breach
:_("kontraktsbrott“) would only be spoken of. if .there was a remedy If
:gjthere was no remedy . there was no breach. e . RS

o s Fontalne euggeeted allgnlng para. i ﬁovfﬂe'pfeEediﬁg'pre#ision
fi_by uelng the formulation "The obligee may reject an. offer  of .early
fjperformance unless he hes no legitimate interest in doing: s, i

Lando wondered whether this did not apply only to offers - could
.one not regect an act when it had been performed? I

- _ Maskow felt "offér" .to be more comprehenelve, that. it would
' 1nclude also the actual act of performance. R R

, Furmston stated that performance would sometlmes be an offer.
,_and ‘gometimes it would not be possible .to reject it because it would -be
L,done befbre one knew it was being done. :

_ L Farneworth added that the questlon would arise in . the case of
- he'palntlng of the apartment if A had contracted to have his apartment
xfpalnted this week and he were in fact gone for two weeks and the painter
" cané to palnt the apartment the second. week and A came back, .it would
“fnot be 4. questlon of whether he could reject it - the apartment was
f“palnted = the quest;on would be whether he would have to pay eomethlng
“for it or whether conceivably he could sue for damages for having his
ffapartment palnted ‘at a time when he did not want it to be done.rHe
“ thought that all the other members’ of the group described both of those
fquestlons as remedies, go he could not see that they belonged in a
:fchapter Whlch dealt with performance.

_ Bonell agreed . wlth Farnsworth although he had reservations
”about hlS conclusion, as. if the painter finished earlier than agreed,
that was not even to be taken into account in this particular instance.
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If,uhowever;rtherpaintingvof-a“house in the mountains was concetned, and.

the-owner,andttheipainterragnee=that‘the work shéuld be done from-1 to’

10 July, but as the owner is not there and the painter has the keys ‘he
begins on 25 June without meking an actual offer, and then the owner
arrives. on: the 27th =~ what would the owner.then be able to- do?

ps ;;Tallontpointed.out‘thaf the“partiesshad-an duty.ixr=éoqpefat3jf
thus,”if* ene of:the parties was planning-to perform-early he.had .aduty
to inform the .other party. In other words  there -was always .a duty -to-

of fer early performance.

: rdgiandé;CQnsideredythat-thé'6wnef would-have a;fight-td thﬁow;the

painter out«-Similarly, if A wants. to instal a personal. computer in his
home sand gives- the.technician the. key, but the technician instals it too.

early, before Achas:had time to clear . the-room or paint it; A would then:

be -entitled -to- throw out the-PC even if it had been -installed. He was-

thus;against*inserting-"oﬂfer"¢xn'this provision. -

L j.wﬁ&ll thé:~exampleSlfgivén‘ donvinced Maskdw:.that}rthere'-may be a.

bﬁéach:éf contract, but that on the other hand the word:- Yoffer" did no-
harm.at-all. Why should. it not be taken as an offer if the painter had-

entered A's_ house “and painted it? : =

':-Furms.ton- ihs»tead did: not think tha-t-'-'the offer ,-Tn':ondepi:-i was'"ve‘r'y

helpful, because there were so many cases where the early :performance.

was not effectively offered, it was just done, which was a different
question: - - . : S L T e e

‘Farnsworth increasinglyl felt that what was - interided . did not:

require the' use of a word such as "of fer" or '"tendep®. Basically; if the.

provisidnisaid that-one could reject some performance and if the .comment
explained that to the 'extent. that the performance  had already taken

place and could not be returned: one could not reject it, that was ‘in the

nature of things. It seemed to him that that would take care of ‘at least

most of the cases, including the putting of the PC at the door.

=

1

~+7 7 ‘Bonell.vhowever, had the impression that to..a certain extent.

this was’ ansinvitation to provide for the “fait accompli,

-

- ‘Voting’ofi whether to align the provision with.the new Art., 7 and .
tointroducethe concept of offer the. Group reject the proposal to align :

the the provision by 7 votes:against and only 4 votes in favour. - -..

Date~Beh  supgested that ”earlyﬂ~be”feplacedrby."earlierﬁ asltheyn
were comparing the:due daté . with .earlier than the due date, If "early" -

were kept it could bhé az comment on how gquickly -on the due date one.

performed. - - '

"' As. Farnsworth and Furmston sdid not-'feel " that - it made any-

difference and  Drobnig- feld  that “earlier'™ would "be : eagier to
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comprehend, i1t was decided to replace hearly" by “earlier". It was:
further decided to replace the words A party" by "The obllgee” and-
"refuse” by "regect” _ e : T

As regarded para. 2, Fcntalne cons1dered that lt would have toi
be modified in view of the changes already adopted to read scmethlng
like M4 party s acceptance of an earller performance. does not. affect the
time 'for the performance of his own obllgatlon if it has been fixed .
irrespective of the performance of “the other party s obllgatlon" B -

Farnsworth considered that it covered only the case where 1t was
to be paid 30 days’ afterwards, and he thought' that somethlng ghould be
said about the case where he was to -pay 30 days after the painting hadﬂ
been flnlehed and not leave it to zmaglnatlon. ‘He "also thought that it~
mlght be more difficult to cover that case, because if, “for example, ‘he’
said "come “in March and I will pay you within thirty days of “the time-
you finish", and the reason he did this was because -he knew that he had”
money coming in, then if the painter came early one alternative would be
to say that it did not matter but that you did not have to pay any
earlier (which seemed to him to be the more ‘reasonable “result), the-
other alternative would be to say that under’ thls rule the ccneequence~

would be that he would have to pay early, which “in effect gave him-a

legitimate interest in sending the other party away. This seemed to him
to be a llttle ‘harsh, so he read the- prov1510n as speaklng only to the
case that was exp11c1tly covered.

Bonell wondered what the difference was between a contract “of.
the kind where the parties agreed that payment was to be made ageains?
dellvery of "the pairited apartment and one. where it was “agreed that
payment ehould ‘Y& made 30 days after the completion of the painting.-In"
both casee the two partiss acknowledged that there -was a relationship
between “the perfcrmance and “the counter~performance, so also in -the-
first case the party could say that he was prepared to accept it, ~but.
that*he - could not pay although he sghould.- =~ RN

Farnsworth said that the reason he dld not want to cover the
cas€ was that it was very complicated. If, for: example, A was to deliver
some stock to B and get paid for it and A came on Friday rather than on’
Monday and the understanding was that B would pay for the stock when he
gct it, if B then gaid that he would accept the stock on Friday but that
he “‘would pay on Monday, that ‘would not only affect ‘the term wheh' he must
come up with the money, it would affect the security that A had because
he had given up the stock. It therefore seemed to him that that was a
situation which 'was quite different from the case in which it was a
queetlcn of whether ‘or not you had-to wait 30 days or 33.days to get
paid - that was not so different; that was just thie amount of loss of
the use of the money for three days, it was not a loss of security. The .
situation whlch normally led to litigation was where the parties did not
say anythlng, where A comee on Friday and B thinks he is supposed to
come on Menday. B lets him in ‘and then before the  end of the month A
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wants to.be paid. B does not have any money and saya that he thought A
wag going to come on the Monday and that he would have paid him 30 deys-

later. If the parties discussed things at the door these rules were not
necessary, it was when they did not that they were.

Maskow coneidered that if there was a ‘relationship between the
due date of payment and the date of performance, then the former would
change depending on whe ther earlier performance was allowed or not. If
it-was not, if there was a fixed date of performance then 1t would
remain unchanged. even “in the case of earlier performance. In other
words, he congidered that this rule would cover also ‘the case of payment
waving to be made 30 days after delivery. :

& ;:Haftkamp and Dpobnig agreed,

<.+ Hgptkamp was troubled by the fact that something was stated in
the -comments which was not said in the text: if comment (2) had not been
there this would not. have been covered at all. The text stated that if
the time for & party's performance hed been sixed irrespective of the
other party 's performance then his acceptance of an-eérlier“performance
did not affect his own performance, whereas the comment stated that if
there was a relatiénship a negative implication had to be drawn and it
was disputable whether this inference could be made. KRR

. Crépesu drew attention .to the word '"a&cept“'3aﬁ earlier
'Qgrfb;mancsg because that changed the rules.. SR

. Furmston thought that Crépeau was right = ‘wacceptance" was not
the same as "failure to reject". He could imagine a'situation“in‘which
the person receiving the early performance accepted it even if it was @&
nuigance for him. This was sctually rather likely, and he might  imagine

that it would have no adverse effects on hig own obligations. It would
. ingtead seem as if it would have sdverse effects, and he thought that a
‘decision had to be  taken as te what the rule ought to be and how 1%t
“would’ be sxpressed. He agreed with Hartkamp that "the text- and the
comment were not perfectly parallel. There was algo & case which was not
explicitly digcussed, but which he assumed to be also covered, Ll.e.
‘wheré one party says that he would like to perform one week early and
the other party thinks that that is splendid. Presumably that would
affect his legal obligations. There would be circumstences in which
there would be a good cese for arguing modification. o

. Farnsworth thought it would bve enough to say in the second
comment that para. 2 did not explicitly deal with the case where the
performances were linked, to add a sentence gsaying that a2 prudent party
in the case of early performence wculd,prbbably_want to make it clear
that there was reservation, and thet if that were not - made clear, if
nothing was said, then the circumstances wnuid_determine‘the metter.
“Further, 1t should also be gtated that a party might have a;legitimate
interest in refusing performance if it sppeared that it5WQuI¢faffect or
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ceet in doubt the tlme fbr payment and that there would be cases Wh re
it would depend on.the clrcumstances.~-- - : Dot i o i

. Bonell felt that such a warnlng mlght be veny uenful advice” tog.
have in: the comments._‘w

Para. 2 was coneeque tly dopted as 1t stood

W1th reference to'p_re. 3 Fontalne remlnded the Group of the‘s
suggestion: to: add "w1theut preaudlce to any other remedy" o

Maskow considered there to be o harm in maklng such ar addltion “
because . there certainly were cases where it was even desired that
perfbrmance be made early. He had in fact seen many contracts where this
was already wrltten 1n¥the -contract, but in these cases there would
geither be a modlflcatlon ‘of " théx contract or the obligee. would at least
not “be entitled- to! any” damages. On- the other ‘hand, there ‘were ‘tases-
where: addltlonal -expenses mlght arlse and maybe even damages, and-it was
for theee casee +that the. prov‘ ‘on Was needed. PRI :

Bonell came: back te ‘the palntzng of the heuse case” A accepts
the earller performancé. of . the palnter ‘gnd ‘wherr A- :raises - the point of
the extra fees to be paid to the char woman ‘who has to. come in on . Sunday*
instead of Monday he immediately offers to reimburse the extra expenses
A has incurred. A pays, the painter gives him the reduction;:they part
and the next day A files a suit for damages bécause-he claims ‘that. he
has suffered certaln harm~from the fact that something had been done
before - the.. scheduled tlme.“What weuld ‘then i the reaction of the other
party be? - Thls wae an aci eptance eltuatzon - :if & did-not accept, then
of .course . it would be-cut51de thls rule, 'as  one: could never  claim
1add1tlenal expensee 1f one dld not accept.n, g el Ve

e

Sl Lando 1nstead thought one “téuld’ claim addltlonal expenses even
At one-did’ not accept. one ‘could’ refuee the ‘earlier performance . but have
Cno legltlmete lntereet ‘i refuelng 1t and therefore be forced to take

e ‘Bonell obaected thetrthie was not poeslble on the baszs of thls
‘rule, and- Maskow - agreed although he felt that it was poselble on the
be51e of the rules od nonmperformance, IR . :

R

e ~:g£ ando also wondsred what remedies would be avalleble in a
gsituaﬂ‘on where % party had to- eccept an earlier performance because he
{hed no. legmtlmate ‘interest in. not./doing so. That:could really be one of
'—-ﬁthe eltuetlons covered by: Art. 3. The - remedy of .. termination. was not
Me Lse he. had to. accept_lt, cases where.a party could claim a.
) concerned mostly non-conformlng performances and..this was
. He really doubted the need for such a rule. Whether. or not it
each wag . operi. to= dlscu531on, but he- really dld not thlnk that
there was any nieed for any- other: remedy.. L : :
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© Farnsworth commented, that.one would then wonder again about Art.
7. If he understood the provision correctly, what it said was that if A
came .early -and B said.that he did not mind, .it was understood {unless
they said something.to the contrary) that though there was no breach the
person who came early would reimburse the othér party for . addj tional
expenses. His question was, if the consequence was that he must pay 30
days afterwards and he did not get his money in time, would +that then
include the additional interest in borrowing money to pay the other
person? ' R

- "Bomell; felt that this. would be included under additional
expengess . e ;o g e e '

To Date-Bah it seemed that.-the -earlier comments. .ignored the .
distinction between a full modification and a full ‘agreement and a
grumbling acceptance. It seemed to -him -that someone who was . told that
the gocds were at the quay and clearly did not want them but. took in the . .
goods almost under protest to accommodate the other party must preserve
whatever remedy he had - it was not a full modification, and therefore
it ‘seemed to-him that it still was & breach situation and. that
additional expenses would be. damages. e ' -

Farnsworth observed that the question was how one could. suffer,
damage by accepting an earlier performance. In the US the most common
application:of the general.rule in para. 1 was the prepayment of. loans
and -the right 4o interest: e.g. 4 has a loan in which B is paying 18%
interest and B wants to pay it off - B has no right to, but he tenders,’ '
he-gives A the: money .and A takes it and now..he can get only 12% on’
loans. He thought A would be entitled to the difference unless there was’
a modification.

Bonell objected that B would have to pay the interest he would
have paid if he-had gone -ahead, not the difference betwsen that and new
loans. ' )

Farnsworth stressed that he was damaged . to the extent. of 6%
because if he now lent money he would only pget 12% wereas the other
party's winterest rate..was 18%. If there was no right to early
pre<~payment -and B still sernt the cheque, .what wag A's situation if he
cashed:the cheque? Had he then given up all right to anything, or could
he reccver hig loss? S e . _ '

Voting on para. 3 with the addition of "without prejudice to any
other remedy": the -Group accepted the. provision by 8 votes for and 3
against. The text of the whole of Art, @ therefore read: : -

"{1) The obligee may reject an earlier performance unless he has
no.legitimate interest in deoing so. .

(2) A party's acceptance of an earlier performance does not
affect the time for the performance of his own obligation if it




“"has been fixed irrespectlve of the per-formance of the _ other
party 8 obllgata,ons. '

~ (3) " Additional expensés cauged to the other party by earlier

','performance are to be borne by “the - performng party,A w1thout
pregudlce to any other‘ remedy ' *

Article 10

Introducing Article 1C Fontaine stated that paras. 2 - 4 had
peen addéd after the Rome meeting. They weré inspired by ‘s.-1. .105 of the
Principles of European Contract Law (PECL). Para. 1 instead was inspired
by Art. 55 CISG, the only addition being the 1ast words "or 1f no such
prlce 1s avallable, to a reaeonab}.e pm.ce" '

" On’ the whole Tallon conszdered the 1dea to be eound and the.
texte to be good SN ; : . . AT

Lando and - Maskow suggested deleting -both Texpressly" - and
Timplicitly", t6 make no réferénce to the parties and to their presumed
intentions, and to say instead "If a “contract does rnot  fix or make
provisicn for determlnlng the price, the price charged is that generally
char'ged [the pmce to' be flxed 1s that generally charged]" 4

Drobnlg stated that ‘he would go along with the strlking out-of
"expressly or implicitly" at the “beginning, but he thought that ‘some-
legal: systems would regard thé reference to the parties -and to “their
intentions ‘as ‘Delng helpful’, -and he ’c’heref‘ore suggested keeplng the
féfedence to “the parties. =~

Bone.ll agreed w1th Drobn:l.g. .
waTUomdel 3 Favoured 'the shortest formula whersas 4 were against its

The Group decided to ehmlnate the words 'expressly or
1mpl:.c:.t1y" ln the f:.rst llne of para. 1. Penat T

Date-Bah suggested that if the second "1mp11edly” Wwas kept ‘the
words "in ‘the absence of any indidation to thHE contrary" would ‘not be
needed as it would be rebuttable, i.e. if it was "implied' it wag
rebuttable, in the same sense that an implied term -can always '’ be
over'ruled by an exprese 1nd1ca+'1on.

Crepeau did not  think’ that Mimpliedly" - added - anything,  and
Fontaine stated ‘that te would rather drop "impliedly® than "in the
absence of any 1nd:.cation to the contr-ary“

Farnsworth also felt that “z.n the absence of any indication to
the contrar'y" was needed e
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1t was therefore .decided to delete the second "impliedly" in
pera. 1, the text-of the provision consequently being: Y"If a contract
doss not fix=or.make-provision.for,determining the price the parties are.
considered in the absence of any indication to- the contrary.to have made,
reference to the:price generally: charged at the time of- the ponqluSiQni
of: the contract for such performences under comparable circumstances in’
the trade concerned, or if no such price ig available, to.a reascnable
price',
2+ +Turning’ to para. 2, Fontaine stated that "or by a‘thir&.partxﬂ
had been placed in square brackets because in. the :version of .the PECL
(s.:71.105B{2)) which had served as a model. there had then..been no
provision for a grossly exaggerated or -unreascnable determination by. a
third person. i L ) L

@ ‘Bonell stated that what was at stake here was -whether different
criteria should be adopted depending on. whether the price has to be
determined by one of the parties or by a,third;persoqﬁbefore.ailowingr
for the replacement of the performance, i.e. could one of the parties go
further than a third person? The present text did not allow this: the
limit was exactly the same for .both.. . [

- Lande informed- the Group-that in the European Contract Law Group
the similarity between arbitration and third party determination had
been discussed. The reason no. revision of a third party determination
had been. provided for was that . in most legal systems it was very
difficult to vacate an arbitral award even if it was unreasonable. = .~

Furmston said that in-England the current.way to. treat it was to
say that the determination was binding between the parties unless there
was fraud -between one of the. parties and, the valuer, butnthat if the
valuationwwas‘negligent-the;disappointed“party,could sue the valuer..
Previously: it-had.been said that a valuer was like an arbitrator and
immune: from suit, but . in -a decision of 1977 the House of Lords had
reversed this. There clearly ought to he a remedy if the evaluation was
grossly unreasonable,  the question was should the .-remedy . 'be . brought
through the contract or by an action against the valuer. . ' :

- ~ Bonell commented that if suing the valuer changed nothing in .the
transaction, .then ohe would have to pay the unreasonably price or accept
the unreasonably :low price and then sue the valuer for the difference,
and Furmston admitted that this was the case., - o S '

Farnsworth observed that he did not think that this would be
allowed in the’' US, ‘but there there also was the  rule that the only
excepltion was fraud in the case of third party determination, .and .then
there were a number of cases that put a heavy pressure on that severe
rile, that admitted an exception also if there was gross disparity or
unréasonableness that amounted to fraud or was evidence of fraud. For
Americar-lawyers there was always a hope that it would .be possible to
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show gross unreasonableness = it was much harder to ‘'show “fraud. There
were veny few cases “of extraordlnarlly unfair determlnatlons and " he’
guessed that arbltrators using a fraud rule in these extreme cases would
be ‘sbleto handle the 51tuat10n. He would not favour 1nv1t1ng partles o
argus gross unreasonableness, so he favoured deletlng the bracketedi
language. Where the price was -to be determzned by a third party gross‘
unfairness should not be enough. :

Maszskow also preferred deleting the brackets. He saw no danger in
arbitration comlng into play. Nor did he see any big differenice between
the ‘words which ‘could be ‘used in' ordeér  to dlstlngulah between the
yerdstlcke that had been used in relation to ohe party or to a third
party and fraud which in his view was outside the ‘s¢ope-of the rules and-
should be covered by national law, S

Fentalne, ‘Furmston and’ Tallon preferred deletlng the  wérds in
the brackets, mainly because the: partles had agreed to choose the thlrd
party and therefore assumed the risk, ‘ ‘

Lando stated that 1f ‘the third party werdé: deleted the general3
interpretation would be that this would then be left to hational law.

" Tallon felt it to Be impossiblé to dismiss fraud by implication.

Landé commented that fraud would 'operatel‘theﬁ, and  his
conélusion -was that then: the golutioris would be very dlfferent in
dif ferent cotntries and the unlfbrmlty striven for would be lost. =

Maskow considered that many cases which might arlse under this
related “to coneult1ng engineers. .Ther's ‘were cases in which - the
contractor ‘had “no real choice in the selection of the consulting
engineer because'tha%‘ﬁefsoﬁ was - imposed upon him by the customer. On
the other hand, even if the consulting engineer was very closely-linked’
to ‘the customer, 'he still had to take cértain decisions, such as the
detarmination 6f the price by, e. g., assessing how much ‘of the work -had
been donei Since ‘these cases occurired frequently; he thought that  thére
should be such a rulé and that ‘it was 'necessary to give a certain
possibility to change the price which has been determined by the
consulting ‘ergineer. Fraud was sométhing very ~different: fraud was
committed by “the  valuer; in which case it might, “but must not
necessarily, be the .legal person who has the funds hecessary to
reimburse the damaged party. It was much easier to put things straight
if one simply changed the price.

Lando ‘observed that under FIDIC one always had the rlght to
appea¢ to the arbltrator at the end of hls decision.

Votlng on the deletlon of the sguare brackets and the " words
W1th1n ‘them, which would have the consequence that they would not deal
with the case where a third party ‘determines an unreasonable prlce, the -
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Group favoured the deletion by & votes against. 5.

N .Considering this  narrow majority, Bonell - wondered = whether
 anything should be add about . fraud. L : LT s
_ Farnsworth commented tha%]if_theAsuggestion was to changs para.
3 to say '"Where the priée;is‘to be fixed. by & third-party, and he cannot
or will not.do so or does so fraudulently /.../" then that was fine. He
‘alsd suggested that para. 3 should state "the parties are considered" or
Ya reasonable price shall be substituted" which was what was said in
.para. 2, because the form "deemed o be" troubled him: if .A-and B had a
. contract with the third party %o.fix the price and something happened to
"the third party and A went to.court: in. New York and B -went to ocourt  in
ngiS,.then'he,ﬁid_not;kngwfwhat,¢he-court,would'tell B. -in ‘Paris, but
" the court in New York would tell A to go away, that they-did-not appoint
third parties to fix the price. That made him very uneasy, because he
_wag afraid that the Judge .in-Paris would say that he was happy to fix a
"price and that B should come, to see him to tell him of the case. It was
“troe that_sucb-cases”went~tp arbitration, -but they .did 'so. two or three
years later. What had happened was that.the circumstance imagined ‘had

failed, and either one said that there was no contract any more, or one
said what was stated in paras. 1 and 2, that the price was a reasonable
price. S o : o : G e

- .7 .Tallon commented that in the. cases where a third party - was
appointed to fix a price thisiwas because there was no reasonable price,
fand-it-was very difficult to maka,thistdetermination:a it was necessary
to have an expert. If what was stated.was that a: reasonable .price had to
be substituted, one party would say that the price- should ‘be 10, - the
other that it should be 20; they would g0 to court and the court would
appoint an expert to determine -the price, so one would end ‘up with
exactly the same solution. S - T e

L Farnsworth objected that it was assumed. that this would go to
arbitratorsﬁaqd that would mean:. that the arbitrator would fix the price.

Boneli, Tallon and Fontaine bpmmented-that the arbitrator would
appoint another person. : S S :

Lando wondered whether, if .Farnsworth's solution were opted for,
in the cases envisaged by Tallon -the . courts would not -say’ that they
could not fix a reasonable price because they did not have the means to
do it, and that they therefore appointed another party to . fix the price
and this would be done under para, 3. 1f,- however, the arbitrators were
all, _e.g., engineers, then they did - not need to gppoint:an -expert
because they had the expertise. themselves. Thus, Farnsworth's formula

would coveér both.

.. Farnsworth added that the problem usually arose-long before the
third person SubStitqte could be appointed, because arbitration panels
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took a long time to convenme. It did seem to him ‘that it*would nét be a
bad idea to put the parties in the position to say that one was supposed
.. %o keep performing and the ‘price was supposed to be a reasonable price
s0 "let's make an arrangement for a price that is not {56 ‘unreasonable
to be paid - later on we will let the arbitrators tell us whether it was
. too high or too low and.ws will make -an adgustment"f That was the way
IJbusxness usuglly proceeded businessmer would not’ walt ‘for a year, a
; year and:a half to find out what-a- subsﬁltute Sald to go ahead with the
bulldlng of a: brldge or whatever. - i o -

Date«Bah could see §some merlt in a- substitute expert belng
appointed. . His worry was which court did.cne: go—to° “The- provision said
that the court may appoint - did that mear that ‘the “first person to go
to his national court could get the court to’ app01nt somebody° He would
have thought that this mechanism of gettlng somebody to" app01nt such an
__expert would- be: useful as it would settle: the* problem of whlch dec1elon
. maker  was. .invoKed, - An -arbitral tribunal’ might not yet Havé been
,Pempanelled .50 one could not “go to that, ‘and “that was not really
- determining a reasonable price, hecause a determlnatlon of “an expert in
. ¥hat particular 1ndustry was. requlred. The 1ssue was who should nomlnate
;EthlS expert.; - - o EEE A -

Tallon commented that determlnatlon by third parties was’ often
used in the sale of works of art and an expert had then to determine the
. authenticity -of the work of ‘art and set” the price. Whlch court would
make the: nomination in such a case would’ depend on the law of the
contract, . Either the parties agreed, which meant -that these Prlnclplee
-would be useless, .or they did not agree and t would ‘then ‘be- e court
ﬁwhlch would: have to determlne what prlce was a reasonable prlce.'

4 Maskow stated that as the text stood, 1t was quite clear that if
the nartles had decided that an expert should decide” and for one reason
or another this expert was not in a position to do 80, then another
..expert-should do the’ job, .If the:-parties could not" fznd such an expert
themselves, then ‘ascourt-had to do so. Which court? = Of course it would
be the court which had to decide everything according to the contract.
-However,. -here . the competence of the courts was not dealt ‘with;

difficulties might of course arise (two different- cotrts " bEing
competent, etc.}, but it was not possible to solve all problems. In the
case . of  a_ third person acting fraudulently, ‘it would of course be
ﬁnecessary far a .court to determine first of all’ whether there had been
fraud, and -it was -then less clear that this samé” court 'should’ then
proceed 40 nominate ~another expert - it would be more natural 1f the
court. itself then decided, although it might have to engage ari expert as
well. At that point it would be necessary to follow the: approach of the
original . proposal.. He hingelf-did not Ffavour- the solutlon, but 1t was
necessary to be consistent.

. -Farnsworth - wonderéed whether an Engllsh court would app01nt an'
expert. It was true-that-US courts would appoint experts” whenever they
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had an action before them over which they had jurisdiction, but if. they,
e.g., Went into federal courts, which had jurisdictiqn:infcohtrgversiés
with,awminimgm-dollarfampuntlandiyhich'wouldualsp.éntertain‘an action
for g.declaratory judgment, he _suspected that it would be difficult or
impossible anywhere to get a,court to appoint an expert. . B

Tallon wondered whether a clause of the contract seying that the -
partigﬁ,agpeedﬁthat if the.exgertpdied beforeuthe“end of the mission
theygwoulg;askftheichrt to.appoint another expert, would: be valid under
Ameri-:ca:n law. o - : - . . ST

Farnsworth was not sure - all the cases he knew in which people
were. appointed. in this way were. matters that-wene_alrea¢y1before the
court, i.e.. the court had an estate for the administration of which it
was able to appoint someone, . S ' R ’

. - Bopell commented that.in Italian law it was the court which then
made the determination, which was something quite different. However, a
special rule was provided for sales contracts for ‘the. determination of
the price which specified that. it was up to the President of " the
Tribunal to make the determination, independently. of the sum invelved,

As this was completely outside ordinary judicial functions the provision
even specified which Tribunal was concerned, i.e. the Tribunal of the
place where the contract had been entered into (cf., Art. 1473 of the
Italian Civil Code). He concluded that if the Italian legislators had
felt the necessity.of being sc specific, they must have thought that the
rule would not work otherwise. B S o :

Drobnig suggested  that. the consideration that courts in many

countries might decline jurisdiction spoke for the solution indicated by
Farnsworth, as if that were to be the case, then the main purpose of the
rule, i.e.. that of saving the contract, would fail, and the courts might
say that there was no m@éhanism,to,determine‘thé,priéé; therefore there
was no.price,. therefore there was no contract and the only way to get
around this would be to proceed as had previously been done in ‘other
cases.

:~. ;Farnsworth had a nightmare that he had a contract with Bonell,
this happened,..and he would run to New York and they would say. that they
did not do this, that Bonell would run to-Ttaly and they would say yes
we will pick you some fine Itélian-.wﬁo will set you a price. In
Drobnig's version of the nightmare, he would run to New York and they
would say no, Bonell would run to Italy end they would say yes, go to
the President of the Tribunal where the.contract was made - where was it
made?. New York ~-.go to New York, Then they had no contract. He thought
that if one had a simple provision saying that the ‘price was a
reascnable price, this would empover the arbitrators te decide that as
they were experts in the field concerned they would decide the price, or
alternatively that as they knew nothing about this field: they would
implement, the rules and get in.an expert. It seemed to him that if one
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used the short form and sald what was said 1n para{_ plus to some"*

extent .what was said in. para..l, that was not going . to turn out so{f

different and it would avoid the terrible problem of Bonell ‘going to °,
Rome, being told to go to New York and then belng told to go home. An“f
alternative would be to réfer to -the court ‘in “the seller's “or ‘the
suppller 8 or. the characterlstlc station.

_ Tallqn cons1dered that if the parties could. net “decide’ ‘the -
price, then they must try to find a substitute expert. If" thay dld not:”

agree, they would go to the national Jjudges, and if there wag an”~

arbitpation cJause to the arbitrators - he saw no problem 1n.thls._

Bonell spec1f1ed that 'the determlnatlon of the prlce_mlght well "
be made by the Stats court which was the court which would normally be'“

competent to settle disputes arising out of that contract = this Was a™’
preblem that was always having to be faced, but the intervention of a

court: just: to appoint a new expert was not one of the' usualﬁd
lnterventlons of a court, and if in some countries a speC1al court was
indicated {as in Italy) the courts might very well say that it was“none”f

of their -business and therefore decline to make the appomtment.; He"",
found- this to be worrylng, because the parties ‘were in. fact drlven 1nto )
a. deadlock lnstead of belng helped te avoid one. o

Sl Fernsworth observed that there surely were cases where 1t was]?
clear from. the contract that if the expert should dlsappear one shouldﬁf
go to the arbitrators under the arbitration clause and he dld not thlnk
that it was necessary to say that.

aBoneii:etfeesed ﬁheﬁwthis was intended to be “sn ultima ratio

e The proposal to eilmlnate the reference to the ‘court and to haveff
a provision. statlng "Where the price is to be flxed by a third persen,”’
and he cannot or will not do so, the price shall be ‘@ reasonable price",
was adopted by 8 votes in favour. o

~Turning to the proposal to add "or has done so fraudulently”,
Hartkamp found lt to ‘be too restrlctlve to insert tests wh1ch were
dlfferent for tha partles themselves and for third persons: there might
be.cages ‘of third persons belng more attached to ‘one or other of the
parties and then the test. should not be different. He therefore
preferred not. 1nc1ud1ng thls phrase. ‘ ' : : -

Fontaine. agreed wmth Hartkamp that they should not deal “with
this subject here. He thought that the obgectlons raised could be - dealt -
wlth in the comments.' : '

Maskow foind that in a way gross negllgence was an objective
criterion, that it would determine whether the valuer had been negligent
by assertlng whether or not a price was reasonable, If the price did not

I



-.gorrespond: te.normal standards.it was possible to say: that he: had been

+-8rossly negligent. Fraud instead .seemed. to.be a subjective test,- and it

c.was very difficult to establish,- - -

‘;:]QBonéil'foundrMaskowqiorbeféorrect,-5ut-the‘point~was that if. they

+ did not have a reference to.such-a -possible limit to ~the :third: pgrty
- determination, a reader. of these rules might infer -that -as they provided
: for other possibilities ("cannot/will not do so") they :intended a third
- party determination to befbindingeno-matter_what,“even=if'they did -not
- want to exclude any setting up of third: party determination’ whatever and
- actually. intended to-refer to national law. ' R TR

Voting on the éuggestedfinclusiom of the reference to fraud, only 3

- were in favour of the addition. The rule ‘therefore ‘remained’ as alresddy

adopted. Furthermore, para. 2 remained without the sguare brackets and

- the words. within sthem,

With reference to the word "grossly" in para.’ 2, Crépeau ‘stated
that while he could see that gross negligence would be perfectly

‘legitimate in its use of ‘the word Mgross™ because it brought it close to
‘recklessness; he’ thought-it should beisufficient just te be 'unreagon-

[

able" or "“unfair?,

-+ Tallen indicated - that. in-rthe - original French: it  had - been

: "manifegtament déraisonable, i.e. it was aiproblem of translation. The
-idea was that it should . be evident ‘from “the contract and no research

-should be necessary to detsrmine the~unveasonablenesg, - -

Furmston observed that if there was a provision which permitted the

. determination to be challenged - simply on' the “greunds -that it was
;unreasonable and then to substitute g reasonable:price, ‘then. in: effect
- that undercut having it - fixed - at all, - because it -could -always be

challenged. There were situations in which-there was ‘good economic sense
in having one party determination (subject to some restraint). The

.typical English example was that .of contracts which were made by filling

stations tying them to a- particular petrol -company, where :the petrol

.company has - the ‘right to fix: the price. It was sactually :extremely

difficult te devise any other way of fixing the price where one had a
contract which ran for 5 or 10 years, where the commodity was very

volatile :and. there were constraints on. the petrol -company - from going

outside what was grossly unreagonable, because of economic forces. IT

“the retailer could always challenge it on the grounds- that it was not
‘reasonable; this would open up a. whole area of disputes which ~would

serve no useful purpose,

The  Group decided to . replace "grossly” by ‘“menifestly”.

Furthermore, it was agreed to replace the term "third party" by "third

person'’, i
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- With reference to para. 4, Farnsworth sguggested that the 'nearest
equivalent Tactor" might not be very near. In the case .of long=term
contracts for commodities (which was the context in which he knew thig):
even a slight difference in the indexes might mean hundreds of millions
of dollars. There must be some safety valve such as "Where the price is
to be fixed and there ‘is one  or ‘more equivalent: factors the nearsst

equivalent factor shall be treated as a substitute". He even had trouble
with that, because it was assumed that there were several. near factors
and if ‘one then imagined as s hypothetical that the nearest one :dropped
oizt, then the next nearest would be the nearest, and obviously. one got
farther and farther away, and it tock only a penny per ton when selling
millions of tons, to get a lot of money. Another way would be to replace
“shall” by "may", giving .the arbitrators dlscretlon to- treat the nearest
equlvalent factor as a- substltute. e - “

Date—Bah wondered whether “equivelent" made any differenceme,Hé
suggested '"nearest equivalent factor, if any" because '“eguivalent" must
cut back by the category. : - :

Tallon 1nd1cated that "near" was not "equlvalent" so the 'nearest
equivalent" meant that there must be a close tie between the first
factor and its nearest equivalent.

Farnsworth observed. that sometimes a factor might be used if it
were adapted and not- treated as a substitute. If, for example, .fwo
indexes were similar, except that taxes were not included in one:..of
them, then by calculating in the taxes one could perhaps come up with a
substltute.

Drobnig ‘wehidered whether these c1rcumstances would not . be covered
by "equivalent" -“cleéarly,”if one index was. with and one without faxes
they were not as such” equivalent and must be :adapted. The comments
should p01nt out these problems. K B S

: - Lando wondered whether lt really Was "necessary to add somethlng
Like "if:any" or "if there is one" and to explain it in the comments -
"the rearest equ1valent factor“ meant that there mast be ‘an’ equlvalent
factorc . . o _

Bonell however, polnted out that "nearest" was a relatlve concept

Furmston -observed that "nearest" was 51mply a subclass of
equivalent factors. If .there were no equivalent factors then none of
them could be nearest. = -

“Farnsworth felt that this had-to be stated - it could not be left
to the imagination. Theée possibility had to be left open that there was
no contract in such a case, He would not mind saying that if there was
no equivalent factor the price "shall be a reasonable price".



o~ B -

Tallon did. .not:think that this  met the- situation, beécause Wwhat
would then be the reasonable price? If one had an index it was precisely
because “one could not foresée- a reasonable price, so ‘what was a
reasonable price? Tt had to be fixed every month or every so many days.:

- “'Drobnig objected: that the alternative would be ‘that the contréct
was void and he wondered whether that was sensible, @ - - R

ci-wTallon-found it tobe. sensible”if the contract could not work any
WOT@ sl T wl e Sonn T e e e I o

Landa found:the-'suggested addition Yor if no such equivalent factor
is ~available the piiée- shall be .a ‘reasonable ‘price” to “be a good
solution, but it-did not meet PFarnsworth's ‘objection that the nearest
equivalent factor could be unreascnable. Tt was generally Tfor contracts
of duration, when one had, €.2., that the price of the oil to be paid is
determined with reference to -the spot oil ‘market ih Rotterdam and this
falls out:for some time (as it did in 1973): ‘Then the' question was what
wasthe nearest ‘equivalent factor?. There had been: several cases on this.
The  courte. .sometimes made. an artificial indexation by looking ~at the
prices:in Bremen.and at some other spot market.and-byithen-taking-the

average of -the . two. prices to make their own index: .The result had not

been a:reasonable.price but asreasonable indexation. -~ < . oo

Noting on.the -new approachof deleting *nearest”: rand of “adding &
reference to a reascnable price, 8 members of the "Gréoup favoured this
approach., :

Date-Bah then suggested that what was missing was that Wwhat was
being looksd for here was a reasonable factor rather than a reascnable
price,-becauserit was the modé-of determination which ‘Wwas at issue.

Maskow felt there to be no need to stick to the factor apprcach if

it failed, if, for example, the factors had disappeared. At that point
the reascnable- price might alsoc be determined by a ¢omparison with
comparable goods ‘or services on -the market. ‘He therefore preferred not
to refer te factors,
Tallon’ was. afreaid that a. lot of  power. was being given  fto “the
courts. What was being'stated hére was that if there was an index which
did not work and there was no substitute, then the courts would be
entitled to remake ths contract, and this was not well congidered by
practitioners who were against giving a large power to the Judge to
modify the.contract,- .- o . - B ’ Sl

Drobnig thought: that there were two. answers: 1) the parties were
not precluded but were on the contrary invited by that wide power to
indicate'a-substitute*factor, either: fram the very beginning or later;
2) this wide power was being given in order to save the contract.
Date-Bah's wording was nearer tc what the parties had originally agreed
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than the solution . of g01ng dlrectly to the prlce would be.m

Fontalne also found that it would be more 1og1eal to refer to 3:3
subetltutlve fECtor, but -he wondered whether it was: practicable... There
were cases when the parties could perhaps invent another factor, but an
outside factor: was chosen precisely- to have an: obJectlve test and to
recreate it was a little difficult, . S A R

Date-Bah stressed that a continuing adjustment might be necessary,
it might be the case of an inflation indexation, and consequently. -the
price was never once determined; it was constantly being adjusted. So,
if the index fell away and one was determining a reasonable price, how
was one to determine. it? One needed a substitute factor or index to use..
If one just-said "a reasonable price! he:was not sure:what the mechan1cs-
of determlnlng the . reasonable prlce would be. : Ll Wit

: ~To Furmeton 1t seemed that it was: a queetlon ef what evidence would'
be a lead for-a judge or.arbitrator as to what-a reasonable price would
be, - f there was .a contract for deliveries at monthly intervals in which.
the price was indexed according to some-. index which: disappeared, ~then
surely almost-all -judges would decide that if deliveries continued that
reasonable price would be reviewed with each delivery. Once:one had done
that, he saw no substantive difference between "a reasonable price" and
"a price calculated in relation to reasonable factors", and as the
notion of a consistent price had coneletently been used he gaw no
reason-to depart from it, :

Crépeau found the reference to "factors which do not exist"
eurprlelng. - o B N R

Tallon p011ted out that 1t was 1ntended to cover cases. where the‘
reference made was wrong or where the factor in gquestion had ceased to
exist. : Te e : S : T -

Maskow added that also fECtOPS whzch were expected to come : lnto;
existence and. whlch ‘subsequently never ‘had done so, would be govered.

The proposal to replace the reasonable price by’ a reference to
reascnable .factors was . rejected by 4 vétes against, 3 in favour and 2
abstention31 The'text therefere‘remainedaes it stood. :

-The text of Art. 10 as. flnally adopted therefore readr

“(1) If = contrect does not f1x or make prOV151on for determinlng
the price, the parties are considered, in the absence of any
indication to the contrary, to have impliedly made reference to the
price generally charged at :the time of the conclusion of - the
. -contract for. such- performances under comparable circumstances in
-the trade concerned, - or if no. such price - is available, to a-
--reasonable price, : : R ' T
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- (2). Where 'the price is to. be..determined by one. pariy . whose. .
' determination is manifestly unreasonable, then noththstandlng any . .

provision to the contrary, a reasonable price shall be substituted.

{3) Where the price is to be fixed by a third person, and he cannct
cor will not do so, the price shall be a reasonable price.. -

(4). Where" the price is to be fixed by reference to- factors . whlch do....

not exist or have ceased to exist or to.be accessible; the nearest, .

equlvalent factor eha]l be treated as a substltute.“

Artlcle 11

The Rapporteure had presented four dlfferent vers&ons ,of their
provision on the place of performance, Introdu01ng the prov131ons,
Fontaine: stated that the principles behind para. 1 were the. same in all

four versions and were those which had been accepted in Rome. The real .
differences appeared in the second paragraphs, Versions Al and A2 dealt_;

with the problem of one of the;parties changing his place of bu51ness
before - performance :—~ i,e, he- actually physieally moved - which could

have consequences as regarded the place of performance., Al only -

considered the creditor moving and related only to monetary obligations
because para, 1 stated that a monebary obligation had to-be performed at
the creditor's place of business. A2 considered the moving of either of
the parties, because either could move- ‘place of husiness. That would not
have .any influence on monetary obligations, because - the. ‘rule was thatll
These had to be“paid at the creditor’s place of business;* but ‘A2 would .

have an impact on other obligations where the. place of business- gt the

time of the conclusion. of the. contract was relevant. Thus; A} and A2
only dealt with the real move and its consequences on the place of
performance, ‘either only in cases of "~ monetary obligations or in. all

cases.:The two B versions considéred the case where one- ‘party decides to -
change ‘place of performance without” ‘changing his place of business. In a

symmetrical way Bl dealt with the case where the creditor either moves
or decides that the debtor has to pay somewhere else, and B2 considered
the'caseés where either party either has moved or has designated angther
place for performance. The difference between Bl and B2 and Al and. A2
was'the phrase "at the time of the conclusion of- the contract“,(pf
para. (b) of ~Al and 51} _ ‘ L

Drobnig thought that in para. 1 both 1itt. (a) and | (b) should
conclude with the words "at the time of the conclusion of  the contract" ,

Fontaine recalled that in Rome the Group had coneldered another
case, lie. that of when one party ‘decides to change 'place .of business
but it is technically possible to-.say that the performance still has to
be made where it had been origlnally decided that it should take plaCe.

Bonell thought that what certalnly had to ‘be settled was where one
had to perform in normal cases, where one had to perform if there in the
meantime had been a change in place of business, and who had to bear the
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additional .costs. It was further possible to-add a fourth question, i.e.
could a creditor just .decide to ohange place of performance even: lf he
dld not move? ... .. : : = =

Lando consiaeneﬂ*that-it Wée hot'oniy -a queetieﬁ ofiekpénseewé it
wag, also a questien -of -risk .as...changing the. risk oould “involve
completely changing the nature of the contract S

Drobnig's thoughts went in the same directlon. 411 kinds of
regulatory provisions might apply at one place of performance but not at

another place of performance, so the person who wanted to make ‘suchi &’
change could substantially affect the condltlons, and he dld not thlnk
that this should be allowed. c T Coeriienge T G

_ ﬁTallon stated that what ‘was belng allowed was a-*unilatéral”*
modification of a oontract and if this was:so, why 'should -this only be."
allowed for the place of performance? If one. could change the place: ofi:
performance, then. logically one could change the quality of the goods or-
the time of performance or anythlng else. He conoluded that thzs mightﬂ*
be a-bit dangerous. : . i

- Fontaine agreed with Tallon. In Rome examples had been given suoh='
as’ counter-trade.:contracts, where- the.compensation goods would have.to -
be:delivered to-another party, and-factoring where the payment should be
made -to .the factor,-but.in these contracts that was very much connected::
with, problems of the @ssignment of contracts, which the Principles did -

not {COVET,.. The case ,where-a party. moves. had. inevitably to be~oovered wo

but he would be in favour of not coverlng other cases. o
None of the members of the Group being in favour of deallng W1th-~

the p0551b111ty of .allowing the creditor unilaterally to designate
other place. of perfbrmance, it was decided that they should con51der;
vergions Al; and A2. as. the basis for thelr dlscu851ons.

Fontalnsr stated that he had felt that "at _the time  of the-
conclusxon of -the: contract" .was not necessary in Al (1){a). which
referred. to. -‘monetary- obligations, because para. 2 already covered the

consequences of the move., It was thus impiied  that the place of -

performance should be the creditor's place of business at the time of
the conclusion-. of - the contract. The rule was different for other
obligations becausge the: .place of performance in those cases could be
also the debtor S place of buszmessn

Bonell wondered why the case of =a--party having to perform .a .
monetary obligation: at. the‘credltor 5 new place of -business should not-
be covered,..if that of other obligations. was., He felt t%this to :be
important, because either it was self-evident, in which case there was
no need to'state it anywhere, or it was not, in which case it should be
stated in both prov151onsg - ‘ : - L
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‘- Drobnig stated that it was implied in 1it. (&) that also there what
‘was intended was the creditor's place of business at the time of ‘the
conclusicn of the contract, ‘and .that this implication was -derived from
para. 2. Fontaine agreed that it was implied. =~ 7 7 S

Date-Bah'could not see why the implication should be that it'Was
‘the ‘place of ‘husiness at the time of the conclusion of the contract: the
creditor.movéd, and thHis formulation would indicate that the place”of
performance-was wherever he had moved to. ST T e e

Bonell-added'ithat™ in addition the debtor would not be entitled to
recover expenses, ‘Since the ‘Principles did not state that the rule was
that oné: had “to 'pay" at” the place of business when the obligation was
taken on; “the dreditor could Glaim that the debtor only did his" duty
when he paid him at the new place of business and that the debtor“was
not entitled to be compensated for the expenses he had incurred because

that was not stated anywhere:.
Fontaine instead considered that the creditor would ‘have to
réimburse the additional expénses incurred by the debtor, . "
Maskow poirnted out that it wééltherférmuialused in CI$G,*Qﬁich had
zlways beeri interpreted te mean that a monetary . obligation had to be
paid at the creditor's place of business at the time of payment and that
if the creditor had changed his place of business then he would have to

compensate for the'additional'éxpghSeg‘incuffed by the debtor.

'f' Landd:W6ndered'what the ‘reason was 'to festricfiﬁhé ruléftﬁ'a money
creditor, : o o N =L .

Fontaine pointed out that the reasons were given in the report of
the ‘Rome meeting, which stated that "/i/n consideration of the fact that
the provision had real importance only for monetary obligations,‘ a
suggestion was made to restrict it to this type of obligation, as does
Article 57 of CISG. The example was given of the draft new Civil Code of
the Netherlands, ‘which restricts a similar provision to ¢ases where

performance should be made at the creditor's place of business, ailqwing

the ‘creditor 'to designate other places for performance [/,,./".

Tallon wondered why ‘it was so in the draft new Civil Code of ‘the
Netherlands. Was there = reason to limit it to the creditor? '

Hartkamp suggested that it was because changing the place of
pé~formance of a monetary obligation was less important in the whole
contextual framework than changing the place of performance for other
obligations, because that would involve all kinds of other elements and

not only additional expenses.

Bonell stated that the iSsue at stake was what happened if the
debtor in a non-monetary obligation thanged place of business. Under Al
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he had. to perform at his original place of business, whereas under-A2 he
could. perform at hlS new .place of business but he had then to reimburse
the expenses incurred. by the other party. As regarded -non-monetary
obligations they agreed and .were happy with. the text as it stood: .the
creditor could move but had to relmburse additional expenses. As instead
regarded non-monetary cbligations they agreed that performance had: to be
at the debtor s. place of business. Al spe01f1ed Mdebtor's. place of
bu31nese at the, time of the conclusion of the contract" meaning that if
he moved he would have to return to his original place of . bu51ness -for
the performance, but then of course no additional costs would be
incurred by the other party. A2 admitted both that the.creditor. .could
move and that he could perform at his new place of buslness, but then he
had to relmburse the addltlonal expenses incurred by the.other party - and
so the time. for the conclus;on of the contract was’ not mentioned .any-
more. : . . . e

?éntaihe'felpaAzpto-be Settef; because 1t was - absurd to demand
performance at the former place of business.

Maekow felt that there should be a tlme llmlt and that the credltor
should inform the debtor that he has moved and the debtor must have the
possibility to react. He _also .considered that reimbursement for
additional expenses wae too l;ttle, as performance might . take a longer
time and cause other 1nconven1ences. 1f, for example, payment is to be
made on 31 May in a country to. which it takes some time (e.g. 2 months)
to get the payment _the. process of payment would have to be begun two
months earlier, but then at the time of payment the place of payment has
changed as the creditor has changed his place of business. The creditor
should therefore inform debtor of his new place of business in time to
permit the debtor to organise the process of payment.

Bonell Tallon and Hartkamp fElt that this was a clear example of
the general ”duty to cooperate“ ) : o o

_ Maskow added that not only might it take longer to pay at another
place of busmnees, it might be. more risky and. additional llcences might
be. necessary, In that case it was not merely a question of addltlonal
expenses: if, for example, payment between two countries took one. week
the creditor would assume that he had to prépare everything one week
before payment was due;  if he then learnt that the other party had
changed his place of business and 1t would take four weeks to pay at the
other place, he would be in delay.

. Farnsworth con51dered that thls had, to . be read 1n connectlon w1th
other principles. If A was going to. repaf';st boat. in Bristol and A~
moved to Southampton or Baltlmore CMany_ nd}, . this rule could. not
p0531bly apply. B could not be expectéd to sail his 11ttle boat ‘all the
way there. So one had to assume here that ‘the performance was
essentially the same. He did not think that para._z applled to the. case
where the contract spec1f1ed that 1t was to be done at a partlcular
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place of Business. He thought that it only applied to cases within para.. ... -

1, so one could say "such a party must bear'" meaning a party under para...
1, and then not say anything about what happens if a party- contracts to -
do ‘it at Bristol and then moves 'to Scuthampton. The comments -could-..
perhaps state that para. 2 applied to cases. under para. 1.

" Date-Bah could not see aﬁy,language thaﬁ:wauld-exclude'Farnsquth's; _

case, unless one was going to argue frustration or some excuse doctrine... ..

If, for example, the party who has moved sends the: other:an -air ticket,.. .
etec., why should then thisffulé nct be applicable? s Tl e

' Tallon suggested that it could bé said that it was defi#ed'fromgthegii

contract that;it#ﬁgd to be performed in Bristol and not in Baltimore; if .
the boat was in Bristol and A was to repair it, it could be said that .-

the c0nﬁréct fixed the-place of performance, no matter where the .place ..
of business was.. S : SRR - SR s -

" Farnsworth felt that  the problems being raised: were problems - in.
which the moves were of different magnitudes, i.e. the circumstances of

the " case varied. The only escapé .clausé -here was whether. it was
determinable from the contract, and that locked ‘you into locking. at the L

contract at the time it was made and all the horror cases being imagined
had nothing'to'dﬁ'with the situatiori at the ‘time.of the contract. What
was needed was aﬁié5cape ciause;that?referredstoflater circumstances.

No solutioﬁﬁtb'the problém;having been»fbumﬂ;‘it‘@as agree& to .
renounce consideration'of it. The Group agreed to.adopt version A2. Art.
11 therefore read: SR i e

 "{1) If the place of performance is not. fixed by nor determinable .
from the contract, a party is to perform: .
(2) 2 monetary obligaticn, at the creditor's place of business;
. {b) any other obligation, at its own place-of business.
(2) & péfty“mﬁSt“béarvany-inérease in the. expenses incidental to
 performance which is caused by a change in his place of business.

subsequent’ to “the conclusion of the contract”.

Article 12

~ No comments having been made on Art. .12(1), the Group passed .on to .
examirie para. 2. o = - >

Fontaine stated that para., 2had always been considered a difficult |
problem because. of the variety of banking practices. The provision was .
vague, but it did say something: that one had to wait at least until the -
transfer to the creditor's. financial institution became .effective —
therfe was no payment ‘until .that moment. Thug, for example;, when. the
order of transfer was ‘given legal payment still had to be effected, and

it alsoc meant that one did not have to wait until the moment that thé'h
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creditor received the money on his account. The transfer . to the-
creditor's financial institution became effective somewhere in between.

It was very difficult to go any further, but as a comparison Art. 11(1)

and- (2) of the UNCITRAL text on international credit transfers could be-
considered, which corresponded much to the rule the Principles had-had -
at an earlier stage, when 1t had not been restricted to the accounts

indicateéd: "(1) -Unless otherwise agreed by the parties, payment of a

monetary obligation®may be made by a credit transfer to an account -of

the beneficiary in "a bank. {2) "The o¢bligation of the -debtor  is-
discharged and the beneficiary's bank in indebted to the beneficiary to

the extent of the payment order received by the beneficiary's bank when

thé payment order is accepted by the beneficiary's bank". He pointed out

that the comment t6° Art. 11(2) provided that the obligation of the

debtor was discharged when the beneficiary's bank accepted the payment
or@er, and that at the same time the beneficiary's bank-became indebted
to the beneficiary. The use of the acceptance of the payment order as

the relevant point of time was consistent with former provisions ({cf.

UNCITRAL Working Group on International Payments, Nineteenth Session,

New York, 10-21 July 1989 -~ International Credit Transfers: Comments.on

the Draft Model Law ‘on International Credit Transfers Réport of the’
Secretary-General A/CN /WG IV/WP 41) .

FarnSWOrth considered that the assumptlon was that somebody had an.
obligation to pay, and that what one wanted to know was when that-
obligation was performed. He would therefore put the first phrase in
terms of MAn obligation to pay [of payment] is performed when. /.../". It
seemed to him that there was ‘some sense ir the language of  the UNCITRAL
document, that if A was supposed to pay B and he paid by means of his
dealings with a financial institution, it was when that financial
institution was indebted to E i.e, when B could get the money, that
would be ‘the key. St R e a

Crépeau could understand that Farnsworth would prefer the phrase
"the obligation is performed", except that the concept of payment was
precisely the performance of an obligation, so the word "payment" was
merely a caption word to describe all this. He suggested a phrase such
as "payment occurs when a transfer becomes effective".

Drobnig agreed that para. 2 should specify the main purpose_of that
rule, i.e. the discharge of payment. He thought that the rule ‘as
expressed here was difficult to apply in‘practice,: because there was no
open record of when the transfer to the creditor's financial institution.
became effective., Since they were thinking in terms of when payment was
made, ‘he tended t6 think that it would be in the interest.of an easier
application of the rule if an external point were chosen. His own
preference went to the time when the creditor's' account was credited,
because that was easy to determine and so the parties could immediately
settle any dispute on that. He had to admit that that was perhaps
slightly in favour of  the creditor because it might take a ‘little:
longer, but he would accept this disadvantage because it was more than.
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_cqmpepsated*fpr by the advantage of certainty, -

Personally Fontaine also favoured a moment’ that wag more easzly
determinable even though that put the risk of the. delays, or of the
bankruptcy, of the creditor's bank on the shoulders of the other party.
What Had to be realised, however, was that that meant that if the
creditor’ s bank went bankrupt and never credlted the credltor s account
there was no payment.

© Furmston p01nted out that’ the expr9551on "credlt uncondltlonally”
was not the same as “'credit". The practice of English banks was. to enter
transfers on to the customer's account on the day that the transfer was
received in the office, but %o regard the customer as not having the
money until ‘it actually ‘arrived through the clearlng systan - which
normally tock about four - days. The reason for this was that -most
transfers were in fact effective and it was admlnlstratzvely simpler to
make tlie paper transaction on the day the piece of paper was. received
and then to subtract the money from the client's account in that very
small percentage of cases where the transfer turned out actually to be
ineffective. In that situation, the customer who drew against the
creditor was actually regarded as overdrawn even if his statement showed
him at' all times as ‘being in credit. There was an amblgulty there in
what was meant by credit in that situation. He also wondered whether it
ought to turn on barking practice -~ and indeed on banking efficiency.
The effect of this was to put the 'risk of 1ncompetence in the banking
system ‘on the debtor: he ‘did the best he p0551bly could but whether he
got the benefit of that depended entirely on the operation of the
banking system. It could be argued that the credltor ought to take the
risk of the 1ncompetence of hls own bank .

DateuBah agreed: the creditor chose his bank and therefore placed
his confidence in that bank, so 1f that bank was 1ncompetent why should
the debtor have to suffer? - :

Bonell suggested that the alternative whlch had been proposed in
the UNCITRAL context should not be forgotten, i.e. "transfer to the
credltor s financlal “institution becomes effective", by which was
intended not ‘when the acceptance becaime effective, but when the order to
transier could nc longer be recalled, at which time it would Hhave
entered the sphere of risk of the creditor's bank.

Drobnig considered this to be very different from the rules set out .
here, because this provision spoke of the transfer becoming effective,
and in his view that did not mean the order to transfer, but that the
funds were actually in the possession of the rece1v1ng bank, and that
took more time. What was belng referred to shculd be made clear. :

Fontaine stated that the formula was 1ntent10nally vague. there
were so many momentF that ‘could be censidered and so many different
practices, as well 'as modificaticns in procedure which were being
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introduced because of electronic means, that it.had been suggested that
one should have a slightly vague formula which could be interpreted
accordlng te the changlng circumstances. : : ,

Drobnig cons1dered that the comments should then say. thatrthe worﬁgf
"when the transfer becomes effective" were amblguous, that not only.
could they mean that the order could no longer be revoked by the. debtor,:
they could also mean that the funds had in effect been transférred o
the head office of the receiving barnk, and furthermore that there may be
days or.even weeks between these two points in-time. This strengthened
his -view that although the formula was very. flex1ble, 1t 1mportedj
insecurity.- See ‘ i e e .

Date-Bah took up the suggestlon that it was relevant when the orderf
for the transfer was completed, i.e. instead . of. saylng “twhe §
transfer to the creditor's institution becomes effectlv he
perhaps be better to maske it more precise, to say "when th_h_'rf_ .
the -transfer to the creditor's financial institution is made"“ it is.
fixed there so that it is out of the debtor 5 control L

. Fontaine: stated that 1f the 1ntentlon was to be loglcal W1thrthe
idea that the debtor should not- bear .any of the rigsk involved . in the.
credztor‘s bank, one should. say when the transfer order. is; recelved"

Hartkamp suggﬁsted when ﬁthe bank - of the credltor has recelved
payment.or-.the transfer order", i.e. when the money had left the bank of
the debtor, T .

Bonell. dld zuyt con31der thls to be the same. thlng and 1nstead
suggested that payment was effective the moment the debtor could no
longer revoke the transfer order.“ . :

Maskow felt that 1t was dlfflcult to make the effézﬁiveness
dependent on criteria such as no longer revokable, and Hartkamp agreed
w1th thls._k - ,

. DateuBah felt that the p01nt was when the transfer order had ‘been
executed, so basically one looked at the_last_p01nt of departure from

Maskow wondered when the payment would be executed: when it was
credited to. the account, transferred to. the bank or to the special
branch¢ : ¥ s : S

Bonell came back to the s;tuatzon where the debtor s _bank was a
small bank and three or four passages. were necessary for the payment to
arrive at the creditor's bank. It would then not be fair to consider
payment as . already.-having -been-made. notwithstanding the .fact that the
money arrlved very: late because. of the bank the debtor had chosen.

e
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o ooo-Maskow felt this not to 'bé “relevant: the decisive question was
whether a payment should be considered o have been made if it arrived
at the bank of the creditor, independently of how many. banks were
“involved. . ST R A L

Date-Bah felt that the suggested ruld would bi unfair, that it was
incompatible with the general notion that the creditor must receive the
payment.” One" possibility ' wag’ to move as :far a8’ reception by  the
rreditor, but he thought'thét'cfédiﬁipg;was\takipg’it”too,far;,\g,'i‘,f

Bonell suggested this formulation be aligned with UNCITRAL and it
state "accepted", which meant thHat thg'bénk-had'a0ceptedfthé'iﬁcbme,but
had not necessarily credited it, “© =~ = ° - o 10 AT I

The Group eventually adopted the fpllqwing formulgtion_for,para, 2:
 “@wU(2)-In'case'offﬁéyment by-a transfer-ﬁﬁe}bbLigatiBh'éf-the:déb%?r
is- discharged  ‘wheh the * transfer to the creditor's financial

~ institution becomes effective",

Article 13

Opening the-discussion.on-ﬁrtic}e 13, Farﬁéworth;éﬁggéStgdTaligﬁiﬁg
para. 1 to Art, lzfi)fby“Stating-that-paymentfcanAbe”maaew‘Euxthermore,
it stated "in any form" - in-any form of what? Money? o - :

Fontaine suggested that they could'perhaﬁs say “payment dfmmoney
due". :Farnsworth considered that in such a case it would perhaps be
better to say “of money due" also in Apt. 12(1). N - :

As regarded thé "any form" of the payment, Drobriig, Hartkamp and
Fontaine indicated that this referred to cheques, credit cards and cash.-
Bonell added that it did not sagy "by any means', which would imply
different currencies, but 'in any form", so it was not intended to

relate to the currency problem, .

Farnsworth explained that unless they struck "of money due" in the
first phrase the word "form" would suggest to many readers that what was
meant was "form of money", ‘which was apparently not what was intended.
He ‘therefore suggested ths Wwording "payment can be made in any form used
in the ordinary course of 'business", ' * : - :

Hartkamp pointed cut that "payment" in civil law language could
mean all ways of discharging a debt, not only money.

4 The Group therefore decided to delete tﬁe"words-“of ﬁoneyrduet@inj
para. 1. : S L o E o L “ -

Maskow and Drobnig suggested that Art. 13 be placed before Art, 12.
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The Group agreed -with this -suggestion, and it .was . consequently
decided to place Art, - 13 befbre Art. 12,0 T S S

Turnlng to para° 2 Furmston stated that in England 1t had been;
held that payment by credit card extinguished the debt, unllke payment
by cheque or banker s letter of credit. Sae e _

Ferneworth ebserved that 1n the US the commerc;al code and generair
practice indicated; that if .the creditor took a bank 1netrument inetead,
of a personal cheque, thle would probably extlnguleh the obllgation.

Furmeton edded that in: Engiand a banker 'S draft weuld be treated as .
good as cash, and Farnsworth confirmed that this was the case also in.

the US.

Drobnlg observed that 1f thlS rule were adopted whlch said that
the case of credit cards.would be:covered, but that payment by credit
card was ‘only cénditional- onthe eventual honouring of that promise,
this would be acceptable, because even.if the creditor. did not receive
payment from the credit card company he could still go to the debtor
under the underlying obligation and ask for payment.

Furmston thought the argument was that if the retailer choge t6
market his product by pubting an American Express sign up-and to take
American Express ‘cards, he was effectively teking his rlghts agelneti
American Express in substitution for his rights aga;nst the cliente.

. Faprsworth added that. in the US they would certainly also say - that
thé retdiler was more sophisticated and better. able to. -evaluate and.
determine the risk than the . c¢ciient-was. oo

. Hartkamp: observed that -in . that. case: he. would  say that the
presumptlen was: rebutted. : o o : L

o Farnsworth stated that he cauid tthk of qulte a few cases in which
the presumption was rebuttable, so there would be.a presumption that was
going to suggest the wrong answer: in the US a banker's draft or cashier
cheque was: regarded as absolute payment.- . :

Hertkamp p01nted out thet 1n the Netherlands even chequesf
guarantesd by banks ‘were not ceneldered to be payment because thef
creditor might loose them on his way to, the  bank and the debtor would
then have to pay again because otherw1ee he would be unjustifiably

enriched:

Farnsworth observed that in the US Art. 13(1) would be thought of
as a rule of sales law, as a contract rule; Art. 13(2) would be thought
of as a rule of negotiable instruments, commercial papers, etc, which
made him think that one could easily have Art, 13{1) without Art. 13(2}
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Hartkamp- favoured retaining the .rule, allowing . the presumption to
be rebutted every now and then, - S R AR LR

Farnsworth suggested that the rule for g personal chegue could be
stated, which was the case ‘they all agreed on, and then the comments
could say that in the other cases it was ‘a ‘question ‘of “intention, or "at
least: that they were not governed by these Principles. He thought that
for ‘instruments other than personal-cheques it was rather difficult to
state generally accepted rules. ClLeT o E

Furmston obgerved that letters of credit were treated like cheques
whereas: credit cards and banker's drafts would be on the other: gide. All
that could be. 'said as a-general proposition was that sometimes some:
instruments were only conditional payment, and that in some other cases
the creditor +took them in absolute payment and the debt was

.- Bonell "stated that“thEiintentionaWEs-probably to address also ‘the
questionof bills.of exchanpe here,’ so he suggested restricting - the
scope of the rule to personsl cheques and bills of exchange., ' :

Both Furmston and Farnsworth had no objections to this, although
Farnsworth - pointed "out that the only difficulty was that in the US &
bénk'ﬁraft“Wasfafbill'bf-exchangé!”That”was the difference ‘between
common law and Gerieva: Geneva treated chegies ‘and bills of excharigé ‘as
separate things,. whereas the commén law treated a cheglie 'as''a kind of
bILl of exchange, 'so when one said “"bill of exchange! Gne  generally
referred to every kind of -a bill of exchange, - whether it ‘was a ‘bank
draft or whateveri it .7 .. oo owo o oot DUTEn TEOREE ST

" Bonell “suggested that ohe could then gay "order to ‘pay different
from a banker's draft" because’the procedure was the same everywhere: as
a” customer “of “the bank 6ne received such a draft” only against cash
payment or against debiting the amount on one's account. . e

" 'Fdntaine considered that.a banker's draft was not very..different
from a transfer order-as a transfer order one would count a8 debited:and

one: had paid for the:banker's draft.

< Farnsworth suggested--the wording - A - personal cheque or similar-
order . to. pay", ‘and: that then the comménts could explain the  essentiazl
elemenits ‘ of the "similar order" and that ‘there were some :instruments
{such ' as bank "drafts) that "in ‘many or. most legal - systems were-
distinguished from personal cheques in this regard. .. . - PR

Drobnig suggested that 'a general reservation could be made to the
effect that the rule only applied to instruments that, according to:the
practices of the place of payment, were not congidered as extinguishing
the debt.:. . L : T e o
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- Lando.felt that Drobnig's. proposal was useful becauseg it was noi
poes;ble to impose ‘special rules on what extlngulshed the debt in
various legal systems.

: Fontalne wondered whether 1t really would not be p0551ble to 1mpose
a.rule that was different, After all, if the pertles had chosen these
Principles they had chosen this rule, and if this rule was dlfferent
from  the interpretation in the courts of the country of the parties,
would not then this rule prevail? : e

Tallon thought that the rule only. intended to say that all
instruments which had to-be honoured, i.e., whlch were. not in themselves
8- payment, were always presumed to be accepted on. condltlon that they
would be henoured. : e - : C

Bonell observed that peyment by credlt card was eertalnky payment
by a means which had tc be honoured, the question was whether the risk
that it:would not be honoured fell on the debtor :or on -the creditor,
According to these rules it did not fall on. the credltor, eccordlng to
existing law and practlce in,; for example,- the UK it d1d fall on the

credltor.

g Fontalne felt that as lt wae drafted the prov1elon was very broad.
They could restrict, it to instruments such as cheques and similar
instruments, - perhaps quallfylng cheques = as personal cheques.‘ He
suggested: deleting the extension to the transfer of an obllgatlon 1n
general, but then either a gensral formula. was. found such as "cheque or
gimilar 1nstrument” -which might be too vague, or at least a few
instruments that were not’ controversial could be enumerated and. the
comments could then say that the rule could be applled by analogy to
some other instruments depending on the customs. in. the countries. His
suggestion was therefore to keep. the provision, to delete the phrase "in
place of [.../ some other obligation to pay", and to edd to chequee one
or two other undisputed instruments. .

‘Drobnig was not. in favour of this suggestion, because enumeration
in: this field tended to be-outdated very soon. The problem had to be
clarified, There were two berder line -areas: 1) certain instruments
which would fall under this formula were already regarded as payment or
as instruments in discharge so they should be left out, and 2) many
other “imstruments which would not be covered by that narrow definition,
the assigning of a.debt to the creditor for example, should be included
in this-formula. He therefore thought that one could draw the circle
relatively broadly as far as the. other instruments were concerned. A
relative limit should be introduced, i.e. instruments which according to
the - law of the -place of payment were regarded as discharging an
obllgatlon to pay meney should be excluded.

Furmston thought that in many countrles there was no rule, there
simply was a presumption, i.e. there had the same kind of rule as in the
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US, which qp}yxggigvﬁhaﬁ.;t;{s presumed that_parties,do,notqtakerpheques~;
in absolute payment and it is presumed that they take payment by credit
card in absolute  payment. In.both. cases it being possible.. for . the

parties to agree the opposite,

.. Drobnig did not feel bothered by that, as that was in accordance. .
with the main rule as laid down...He was only concerned with, the. cases of .
the banker’'s draft. and payment by credit card as Farnsworth had stated, .
that under American.law it was, clear that- these. were .regarded as,
discharges, which might be a custom or might be .the law, but which dn.
any case was a rule. ‘ -

. Furmston stated that what the situatiogﬁyasfdgpended on what'thgai
parties had agreed, but. if.they had not agreed gxprgsslyr:the.court)
would-:usually infer that a creditor-who took paymentubY:credi$,card'took;g
it in absolute payment, and that a creditor who tock it by;cheque,took,
it in conditional payment, but it would be open to the creditor to
accept-a-cheque in absolute payment. "If one said: that: in deciding what
the parties intended one should construe their intention in the-light.of .,
the. law. of the place -of payment, that general notion ‘would- be.-.

acceptable. s

Lando agreed with Drobnig: he alsc thought that it would be
practical to have a broader rule. As far- .as the. instruments which
functioned as direct payment were concerned (and where the problem of
honouring would not arise), consideration might be given to whether this
might not be covered by the rule in para. 1, The .comments could. say. that
what was intended here was.not only payment in money, but also payment
by credit card as well as .other. instruments which released immediately.
The rule in para. 2 coukd then be kept, and the comments could say that
this rule applied to those cases where the tender of the document was
not autcmatically releasing.

Borell concluded that the starting point, or minimum solution,
could be stating '"chegue or similar instrument" as there was agreement
as.to the fact that the .rule was appropriate everywhere for cheques and
bills of exchange. Alternativelyg;a,brgaden{apprba¢h had,been suggested, -
i.e.-to enumerate everything and then to make a proviso for different. .
criteria to be adopted according to  the law of the place of payment.
Again, Lando had suggested putting this in the comments.

. Magkow expressed a preference for the present. formula, although he
felt that some examples on.which all agreed could be added.. This meant .
that "an .order to pay..[.../".might have te be deleted as some . members -
had expressed the view that in their countnies that could be regarded.as
absolute payment. ‘

- Fontaine suggested that. in the enumeration alternative, instead of
having a,cheque;and»ambiLl;quexghange one,gpuldrhaVe:tuo or three such.
instruments and then -have.the formula "and similar instruments"; where




- 80 -

thé*éiﬁilar instruments woﬁld‘ﬁﬁen be more narrowly interpreted.
Hartkamp favoured the solution proposed by Fontalne. 

lando referred to the wording of s. 1.104(2) of the PECL whlch
stated that "[:ri] a creditor who either by virtue of 'par. 1l- or
voluntarily, ~sccepts in place of payment (a) a cheque or “other:
negotiable instrument, or (b) whether it is written or oral, an order to
pay, a351gnment or other obl*gation to pay, is presumed to dd so only ons”
condition that it will be honoured”. SO

~ Furmston objected that in England 95% of cheques were not
negotiable instruments, because they were crossed'in order to make ‘them
noﬁ;negotléble. They were "all bills of exchange. He' would therefore -
prefer "cheque or other b111 of exchange'" rather than ”cheque or otherav
negotiable- instrument, - G o

_ Farnsworth stated that a bill of exchange was an order to :pay.and.a.:
cheque, ‘whether it was or was not a bill of exchange, was an order-to
pay. It might thus be possible to get out of this by saying "a cheque or::
other order to pay". It would not cover promissory notes, so if ‘one.
wanted to cover them, they would have to be added.

- Krt.fiS as'adopted thefefore read:

“7%(1) Payment can be made in any form used in the ordlnary course of -
~ business at the place of payment.
_(2) However, a creditor who accepts, either by virtue of paragraph
Y] or voluntarily, a cheque, an other order to pay or a promise to
f'pay,' is presumed to do 50 only on condltlon that 1t ‘'will be
“ honoured", : :

Article 14

I’trodu01ng Artlcle 14, Fontaine stated that it dealt with the rare -
31tuat ori. where the contract does not” indicate in which currency the:
monetary obllgatlon is due. Its formulation had been modified sllghtly _
in Rome to harmonise it with the phrasing of Art. 10.

" Drobnig had the impression that this provision did not distinguish
properiy between “the currency of account and the currency of payment.
The text as such seemed to be directed at the currency of payment, but
the comments appeared to think of both.: He thought that what was’
intended should be made clear. ) .

) Bonell ‘reminded the Group that" at’the Rome meeting it had been
deczded to delete a first paragraph deallng with the problem of what was-
intended by the “currency of account", i.e. once the contract stated::
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that the obligation was due in US$ or in £ Sterling_or_in.Italian‘;irer
was that then necessarily also the currency of payment? There had been &
rule stating that the debtor could always choose to pay in the local
currency, but then it had been objeqted_that,the_rule_shcu;d:be the
reverse, that it was not necessary for a contract to state..explicitly
that payment had to be made in this particular currency; on . the
contrary: if nothing was stated in the contract then payment must  be
made ‘in thig currency., It had not been possible to reach. an.agreement
and it had been decided to delete the provision -and so. now Art. .14 only
addressed_the rare situation where the contract does not state anything.
at all, meaning that there is not even an indication .of the .currency. of.
acgount, - ‘ e e e T

Fontaine observed that the GDR pbovision'whiéﬁ‘ﬁadHServéd as.a
model did not appear to distinguish very clearly between. the.currency of
accountzand-tha_currency of payment. e U

Maskow explained that in the GDR they did not have such a
digtinction, as they started from the assumption that if a certain
currency was . indicated in the. contract. payment  would be in . that
currency. L o

Furmston observed that Art, 14.4did not say what.the currency was in
many cases, and in others one might reach the coneclusion without Art,
14: it was not difficult to guess that transactions for the sale of oil
were usually in USS$. - - .

- Maskow observed that the main examples were certain commodities
where the price was ina certain currency. There were also sometimes .
agreements between States which specified . that all transactions should
be made in a certain currency, and this case would aiso be covered by
this article, .

o Fontaine,reminded_the_Group ﬁhatuthé'nqw deleted ruie on .currency .
of payment had stated.'"Unless the circumstances, including exchange
regulations, indicate otherwise, a monetary,obligatioﬁ:due;in[aacgrren;y;
other than that of the place of payment may be paid in the currency of
the. place of payment according to the rate of exchange prevailing  there

at the date of maturity", In the course of the .Rome meeting.it had been
obsePVed‘thatw;ﬁxerﬂatignglfcommerqial.practice was oppesed .to the rule. .
It had been recalled that "also in Vienna in, the negotiations for. the
adoption of CISG a similar provision had been rejected becauge of the
interest of countries with weak currencies to receive payment in the
agreed currency. /.../ if such a rule were adopted then in many cases a
debter from a country with a weak currency might feel tempted to insist
on having the place of. payment fixed in his country so. as to be allowed
to pay in his national currency notwithstanding the currency  in which
the price has been expressed in the contract. It was true that such a
rule appeared in the Geneva Unifornm Law on Bills of Exchange (cf. Art.

41): significantly encugh, however, the UNCITRAL draft Convention on
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Bllls.of Exchange and Promlssory Notes no longer contalned 1t (cf. Art.ff
71)" {cf Report of the Rome Meeting, P.C, - Misc. 11, p. 18)

Maskow did not see any very great possibilities to have a. rule{ as'
the. 1nterests were too divided. In Vienna, some countries (Latlnf
American. countries and Spain) had considered +that payment ' 1.1'1 the '
currency. of the countny of .the debtor should be allowed, here, paymentT
in the currency of the country of the creditor was preferred, because
that was. the place. of payment. Here there would of course be. a strong
maJorlty as most of the members of the Group came from developed market
economies, but He thought that the majority of the other countries would”
be of a different opinion and they would not accept the rules if- they”
felt.that thelr .interests were not covered. :

Fontalne recalled that the prov151on as orlglnally drafted had metf
with considerable criticism in Potsdam (cf. Report of the ‘Potsdam
meetlng, P. C._— Misc.8, p. 13 - 14),

_ Lando agreed with Maskow that “in the absence of developlngL 
countries one should not draft for them -~ their interests had to be’
takken into account.

. Drobnlg and Hartkamp both suggested that Art. 14 as it now stood be
deleted, , e i

Drobnig added that of course any rule had to take into account the
interests of countries which did not have full convertibility or which
did not -have a convertlble currency, ‘put although he did not see that
this could be uaken care of in a rule which mainly zndlcated which -
exchange rate was to be taken mto account. : :

Hartkamp suggested having the old rule of Art. 14(1) plus "unless
the currency of account and the currency of payment are not freely
convertible", i.e. the rule could be kept for all western currencies and
at - the same tlme it could. be 1ndlcated that the rule would ‘be the
opposlte for the other curren01ese :

Tallon suggested that there might be ‘situations between the two
extremes of convertible and non-convertible currencies - under what rule
would countries where there was a control over currency movements come?
It was not a prohibition, it was not freedom but a measure of cortrol
and authomsatmn. : o CT

. "Fontaine suggestéd'a gshorter formula: "A monetary obligation due in
a currency other than that of the place of payment may be paid in the
currency of the place of payment if that currency is convertible [Treely'

convertlble i

Maskow observed that that would mean that payment had to be made in
the currency agreed upon, but that where there was a freely convertible
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currency atuthe'place'of paymeﬁt one could pay in this currency even if
the contract said otherwiss. S B

Bonell specified“fhat what was stated in the contractﬁwaé xhé~;,u

currency of -account and what one actually paid in was the ecurrency of
payment, It wag allowed to pay in the_éﬁrrenCy of the place of ‘payment
if this currency was freely convertible unless the contract clearly”
indicated that the parties intended to have the-same-currency’of payment
as currency of account..

yFurmston#Suggestéd‘ﬁhat a loan agreement would ‘be & good example. .

One - borrowed one million US$ but “one could repay in-.a. number: of.
countries and the assumption there would be that if one repaid in London . . .
one had to repay in pounds thg_equ;valgﬁt of the amount in. US$..-So the .-

pounds would be the money of payment.

US$ would be the money of account, ‘the measure.of what one owed, and the. .

Maskow wondered whéfé'théy got that from:'if'thé-contract only said -
that the:loan was of one million US$ to be repaid at such and such a
date, then in his view it was agreed that US$ had to be paid.

‘Bonell pointed out that aceolnt had to be taken of the western-type

monetary- system under which each'State was sovereign;over=itsrnatiqnalﬁdg
currency,;: -which.meant that it codsideredi the’ rule to-bse - that . every ...

monetary obligation had to be paid in its currency.” If foreign: currency .
came into the .country (which it might becaise it was ‘of course -allowed
to contract with a foreigner and to accept his currency), then the, State ..
nevertheleas would not rencunce its sovereignty and therefore imposad a
choice between the foreign currency indicated in the contract and its
localcurrency. In practice it posed no problem, because one then Just
had'to.convert it into that other foreign currency, but just because
this: might at times be too burdensome for the parties and/or because.

exchange risks: were  involved, there was the practice’ of stating - -

expresely in the contract that the currency in whic¢h the obligation was
expressed was the currency in which the obligation had to be ‘paid. This
was algo to be:found in the Geneva,Unifdfm Laws on Bills of Exchange. He .
realised that for- countries which did ‘not have a freely convertible.
currency such a:rule made no sense, so the compromise solution was just
to hint at the problem and to indicate that those situations where the ..
opposite rules applied also had”tc be téken intc account. He thought
that the proviso "unless .that currency is not fully convertible" made it
very clear that exactly the'oppoéite would apply in those situations.

{; Maskow_{wondergﬁﬁ what the opposite rule would be, i.e. if the“;
currency of- the place of-payment“was not fully. convertible. .

= Fontaine indicated that in that case the money of account could be
paide Thus, if the conditions were not fulfillqd;donggcouldanot_pay in
the currency of the place of ‘payment. . .. T ne T
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) Maskow. pointed out that there were cases:in Jwhich:no- currency
and no price were indicated in the contract. If there was :no- price- and
the price had to be determined according to the Principles it had to be
determined in a certain currency, but which? He would hesitate te.accept
the currency of account ~because one could say . that that was  the
currency of the seller or the person who made the characterlstlog
performance who of. course would have to bear the expenses of ~the"
currency, and then one was back at square one. : S

Bonell considered +this to be a different problem: if the
currency. was not determined .in the contract (and that.would . be the
currency. of account). then the. the currency had to be determined and he-
had. understood Art, 14 in-the sense that it -then provided.:auxiliapry-
criteria for the determination. Once it -had been establighed .that  the.
currency was, e€.g., the currency customary for that commodity,-one might:
still have to face the problem of a possible divergence between . thatb.
currency (the currency of account) and the currency in WhlGh the
obligatlon would actually be- pald (currency of payment) =

Maskow* expressed strong reservatlons, because the p01nt of;
departure was now always the Principles and the assumptlon was that the
place of. payment was the place of the creditor, but the-. parties could
also agree-on a different place of payment. Thus,-a contract for £: 1000
which was to be paid in Italy could according te this rule be paid in
lire. For GDR.enterprises that would come as a surprise. They might not
always have easy access to a .currency exchange, they might actually get.
the: information later and then the  rule would require them %to  state-
explL01tly that the actual. payment had to be- made in- pounds. This he dld
not feel that he could go along with, : s L

Furmston dld not understand why what was a well-establzshed
distinction between money of account and money of payment was actually
held to have values which were favourable to developed as against
developing countries. He- thought of it as simply a devise for measuring
the obligation and deciding how you could pay it, which were two
separate questions. He <thought that an. attempt to deal with it which
ignored that distinction was bound. to be -confused. One needed to state
the. distinction and then to state the rules for identifying in general
terms how ome found out what the money of account and the money of -
payment were, They might often be the same, but often they were not.

. Bonell and Tallon suggested using the Potsdam rule with the
amendment suggested by Hartkamp (the reference to convertible
currencies}) and put it in square brackets, and then also keep Art., 14
for the time being, placing also this article in square brackets. The
qroup agreed with this suggestion and it was therefore so decided.

Hartkamp suggested a ten+at1ve draft of the first of the two
prov131ons, which read: "A monetary obligation due in a currency other
than that of the place of payment may be paid in the currency of the
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place of payment unless {a) that currency is not freely convertible; (b)

the parties have agreed . that payment should be made effectively in the

currency .in which the obligation was expressed",

Drobnig rqminded ﬁhe Group,kaone;element;ihfthé original Art,
14, which wag missing in the formulasion suggestedfby,ﬁartkamp,,i,e.vthe

rate of exchange. Hartkamp thought that this should perhaps be added

before lit., (a), but Fontaine drew attention to the fact that there was
a para. 2 to the original Art. 14 (cf. Docl;Sg)icovering_theﬁpase where
the debtor has not .paid at the date of maturity, in which the creditor

"may demand payment in the currency of the place of payment according to

the rate of exchange prevailing there at the date of maturity or at the
date of actual payment™, ... - - S0

Article 15. .

”r.Inﬁréﬂucing.Articlé'ls,?FQntgine reminded . the Gr&ﬁp that inhgﬁ'

_ & .wider provision about the costs

earlier -version there .had been _ S
incurred. in.performing an obligation, but the majority of the Group had

thought that -the rule was not necessary: if it had..been decided where

someone was;to»perform,.the.problems_hadkalready;bégnﬁ¢pvered, because
ifore said that he -had to perform at a certain place, . it implied that
all the costs in-performing at that place were borne}ﬁyathe_perscanhq
had to perform. Only the part. of the general rule according to which
each party would have to bear the cost of taxes and duties connected
with his part of the obligation had been kept.: The second question was
what about- the -taxes :connected with the conclusion of the.cantract? The
third question was whether the link created between taxes  and duties
connected with the performance of the obligation was workable., Some
taxes;wareﬁclearly:linked'with_some specific performance like delivery
of “the ‘goods, but was a general sales tax attributable to either party
according to this criterion? What about the VAT?.. . '

L * Furmston. wondered. whethég?it.WOuld make any. difference if the
seller guoted a VAT inclusive or exclusive price, In the UK, if one was
selling at retail, one was legally obliged to quote VAT inclusive
pricesy . but in commercial, practice the standand -practice was to quote
VAT exclusive prices, and he could not believe that it was normally
intended that the supplier would bear the tax, as the whole purpose ‘of
the tax was actually to move money from the customer. o . .

Boniell admitted that this was correct, although he. wondered
whether, when-one.spoke in terms of "bear the cost" one did not speak of
Wwho. Was ultimately:pesponsible.:Even if the VAT was ultimately reversed
onto the customer, it was still the seller who had to pay the fiscal
authorities. )

?abnéworth stated that "bear" referred te who ultimatelyihad tﬁe
burden and not to who paid.
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- ;.. Farnsworth wondered what "COnhected"'meanfi“If:hémwénﬁ'intdlﬁa
restaurant to have a meal and tax was added (whlch in New York woéuld™ be
an 8% sales tax), it would bé connected with his payment’ because it was
part of what he paid; it would also be connected w1th the seller's
performance, i.¢: it was arguably connected with both It wouﬁd be 8% on
‘a number that he was glven, but would that be 8% ont whaﬁ he was charged

for on what he had to pa¥°

Bonell con51dered that  this was ultlmately related to “the
‘performance of the réstaurant. The tax suthorities said that- 1f A '
something, if he gave a serv1ce; took a lawyer's fee’ étc he” added on
“the VAT. Obvicusly the client had to pay, just as he “had to pay “for all
the other costs A incurred, but A was responsible vis-a-vig’ the " tax

authorities.

Furmston did not think that Bonell's answer was an acclrate
analysis of the nature of VAT as he understood it. VAT was different
from a sales tax in that it was paid at every stage’ of ‘the” provision of
the service, but the cost’ was borne by the ultlmate consumer and what
one had was'a series of transfers, so people in the’ mlddle “both paid and
received VAT. In fact, it was néutral {iscally,’ because “there were
inputs and-outputs and what one paid was the balance, so in fact ATTUA
was an ultimate supplier he did not pay any VAT at all: 311 ‘hé did was
act as an unpaid-tax collector and the person- -who bore the ‘cost was the

person - at the end of the line who could not pass 1t on to anyboﬁy els g
& Farnsworth concluded that it therefore was ndét ‘so- 51mple ‘as “who
pays the tax: collector" and then hms questlon oh the sales tax Was not
answered elther, S : : B

: :7~Bonell dedered ‘whether it was agreed that the seller bore the
gostiof ‘packing the goods that he sold; if so, who would ultimately bear
the cosis the seller had incurred? He saw no difference in this respect
between tax as a cost and any other cost. Everyone knew that ultimately
it wouldbe “the purchaser who had to pay, but he would have thought that
here what was belng con51dered was who was ultimately respon31b1e.

+ 7 Furmston 'said that’ presumably this rule was a rule designed to
state what happened if nobody thought to say, and so “the questlon was:
suppose the seller guotes a price which doeés not include’ VAT or does not:
include sales tax, would he be entitled to add it on? That was the’

gritical question.

Fontaine’ ‘considered that part of “the problem’ was that there was
a de51re to didtribute the burden of ‘the cost of taxes {each party has
to bear the dosts of taxes connedted with the performance of his
obligations). In more general provisions - but it could be restricted to
taxes and duties - one just said that it was the performlng party who
had to bear the coats of perfbrmance in all cases. e

s e



> Bonell “agreed that a more gérieral formuia'“wouid'-have the
advantage of covering something which so far had been left-out and not
to enter into too great details by passing directly to taxes and duties,

Tallen and Crépeau suggested that the cost factor should also be
taken into account - why should only taxes be considered? There were
things that were not quite taxes, and transaction costs, costs for a
verification of quality, wolld they bé taxes or expenses? -

Fontaine recalled "that originally there had..been a provision,
but it had been pointed out that saying where one had €0 perform implied
that svery cost involved in performing there would naturally be the
burden of the performing “party, so there was no ‘ne¢ed’ for such a
provision. The same céuld, however, be. said .of taxeslaﬁd’duties}”ﬁb“he
could not see why a Tule about taxes and dﬁtiesiwould‘é%fll‘be~ﬁeé§éd;

Maskow 'stated that he would prefer not to delete the “provision,
but’ instead to use a’‘more generic formula, as it was not ‘always . so
obvious  ahd. self evident. As far as taxes, and especially “VAT, were
concerned, “he- thought that the obligation to pay depénded on' where it
was ilevied. As regarded other costs, even though these were not exactly
conffécted with' the permission, the 'same principle should apply, i.e,
‘they ‘should be borne by the party in whose country such such costs were
levied. - . ' S

Farnsworth felt that the comments had to say that this was a
‘general rule that would answer many cases, but that, e.g. in the case of
some taxes, the'rule did not give a clear answer. That was the advantage
of generalising the provision: the fault with the presgent text was that
it suggested that it gave an answer for taxes.

Tallon WOﬁdered whether, if the text were broadened to - ecover
texes, duties and other costs, this ‘would also cover the "frais
accessoires" of the conclusion of. the contract. :

: - Fontaine indicated that. here only costs connected with
performance would be covered, and that the possibility of covering the
costs involved in formation should be considered in the chapter on
formation.

Drobanig felt that it would alsc he very important to  make it
clear that parties may provide otherwise, and to do so even in the text
itself, because especially  in connection with texes  and duties the
impression might be given that this was public law so who had to bear
them was fixed. One had to distinguish between the fiscal debtor and the
ultimate cohtractual debtor. Who had to bear the costs ' of taxes and

duties should also be sxplained in the comments,

In view of the comments made, Art, 15 was adopted‘wiﬂ1 the
following wording: - » S
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”“Eaﬁh"wparty*”shéll‘ bear. the costs'of “performance of its
"~ obligations®, o g CeaT e ' " :

'Artlcle 16

Introduclng Art:.cle 16, Fontame stated that Arts. 16 and 17
dealt with the imputation of payments. Art. 16 wai the result of a
merging of different provisions. Art. 16(1) was itself also the result
of the merging of two for'mer paragraphs, but was' a rev1sed text 1nsp3.red
by s.°1,116 of‘ the PECL. : - : ‘

Hartkamp dld not ‘like-para. 2: the J.mputatlon of payments should
be done either by the :debtor or by law. Of course the créditor and the
debtor -might agree on- a‘ different way of imputation, but he would
hesitate to allow the creditor to make the imputation if the debtor did
not indicate ‘to which ‘obligation he wanted the payment to be imputed.
Art. 1255 of the French.  Civil Code spoke of the debtor accepting a
"guittance!" {("Lorsque le débiteur de diverses:dettes a accepté une
guittance par laquelle le créancier a imputé ¢é qu'il a regu sur ltune
de ces dettes spéclalement, le débiteur - ne peut plus demander.
1'imputation sur une dette différente, = moins ‘qu'il n'y ait eu dol ou
surprise de la part du créancier”) and ‘in the Netherlands they . head
interpreted this article to mean that the debtor should also agree to
the imputation made by the creditcr.

- Bonell added that the Itallan Civil Code *“did  not allow
unllateral 1mpu“tat10n on’ the part of - the CI‘EdltOI‘ unless 1t had been
atcepted by the debtor. - TeEe

Farnsworth stated that most creditors unilaterally declared how
the payments would be imputed when the contract was made, and the debtor
41d not have much to say about it., He therefore did not know whether it
made that much difference - in most cases of commercial contracts where
it was 1mpor‘tant the creditor would have a rule in a form contract. The
Sequence iR para. 2 was rarely of 1mportance' because in the 1mportant
Cases’ the contract took care of it “in a manner favour-able to the
creditor.” i

) Maskow had no strong feelings, but felt that & rule such as
para, g m1gh+ ‘be ‘useful. Normally the imputation of the ‘payment would
not be expressly stated, although it might be clear from the amount
getually ‘transferred te which obligation it -should be imputed.
S;Lmllar‘ly, thé creditor might request a specific sum which had not been
paid, and by doing so he would determine which obligations remained and
therefore to which the payment would be imputed. The rule in para. 2
would give him this right, and this might prevent recourse to the
complicated criteria in para. 3.

The Group finally decided to keep para. 2.



Farnsworth queried the use of the words "which are dus! in para,
1: could not the debtor send payment asking that it be imputed to a debt
falling due the following week? o o S

Crépeau pointed out that in the theory of imputation it starfed
only from the exigibility: it was a:-matter of obligations which were due
and not which were owed, o : SR B E

Drobnig stated that statutory- rules’ on. imputation started ﬁith
the criteria indicated in para. 3(a), but in paras. 1 and -2 also
obligations which fell due in the future had +o be envisaged,

The Group decided to delete ”which'aré*due" in para. 1. It aiso
decided other drafting. changes, and Art;' 16 was therefore adopted as
follows: - S - -

"{1} A  debtor owing several monetary obligations to the same
- creditor may specify at the time of payment the. debt to which he
-intends the payment -to be applied. However, the payment
discharges first any expenses, then interests due “and : finally
the principal. ER K Lo e
(2) If the debtor does not. make such- a specification, the
ereditor may, within a reasonable period. of time after payment,
declare to the debtor the obligation to which he imputes the
bayment, provided that obligation is due and undisputed,
(3) In the absence of imputation under paragraphs (1) or (2,
- payment is imputed to that chligation which satisfies one of the
following criteria in the sequence .indicated: BRRRRES
(a) an obligation which is due or which ig the first to fall
due; - T o E SR S
(b) an obligation for -which the creditor has least security;
{c)  the obligation. which is the most burdensome for the
debtor; 7 o : N
- (d):the obligation which has arisen firgt. . :
... If none of the preceding eriteria applies;’ payment is-imputed to
+;@ll the obligations. preportionally". - SITL IR

Article 17

M,With»,referenée‘:to “Article 17, Tallon ‘suggested . that “the
illustratianm-be:jchanged, a&s one could - not have security for a
non-monetary obligation,

NO'éther éomments.being made, Art. 17 was adopted as. it stood,
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Article 18 -

Introduc1ng Article 18 Maskow explalned that the aim of tme
article was to settle the relations of the parties in connection with
public permission requirements. The first problem which arose was that
if such permission was missing no contract had as ‘yet been concluded;
and the problem might arise of whether rights and duties between the
parties could come into being before a contract had been concluded.
According - to the approach . adopted this was possible and this
corresponded toc modern -trends. This bad inter alie. the result of
reducing the differences betwsen the contractual and the pre-contractual
stage, i.e. of increasingly accepting that the making of a contract had
the character of a process with the rights and:duties of the parties
increasing with each step. Art. 18 made it clear which party had to
apply for permission, i.e. the party who has his place of business in
the country where the permission requirement is laid down or, if none of
the parties has his place of business there, then the party who has %o
render his. performance in that country. One of the changes introduced
related to the question of which permits should be covered, and that had
been indicated by using the word *public", i.e. not permission by a
public authority, as also private entities, such as banks, might be
entrusted ;with the granting of certain permits.. In relation to the
character of +this obligation, it had been decided that it was an
"obligation de moyens“ e R : o

Drobnlg had .doubts on whether the solutlon adOpted in Art. 18
waz the correct one, If, for example, he wanted to buy a moveable in
Switzerland he would have %o apply for permission as he was -not a Swiss
citizen. According to Art. 18(1), if the seller was Swiss or domiciled
in Switzerland, he would have %o apply for the perm1531on, ‘but that did
not meke sense, because the Swiss wanted to know something about the
buyer. He therefore wondeéred whether it was a good idea to try to go
against the requirements specifying who had to apply which were set in
public permission statutes by laying down this rule in Art. 18(1). The
authority “concerned might -even disregard an application-made by a
different person. The principle was different in para.. 2, which was
transaction-related or performance-related and not person-related. Here
again, he had some doubts and wondered whether it was not laying down a
private law rule which did not take into account the public law
requirements and which would therefore not work in all cages, - He
suggested that in both cases a reservation should at least be made to
the effect that the obligation tc make an application was determined in
the first instance by the statute establishing the public requirement.

Bonell wondered whether Drobnig then distinguished between
parasi: 1 and 2 by saying that para. 2 was contract-related or
performance-related whereas para. 1 was person-related. He had instead
understood the difference as being that para. 1 addressed the situation
where a party has his place of business in the State and para. 2 where
neither party has his place of business in that State.
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Drobnig did not agree. What he thought was that in both cases it
was the statute itself which should in the first place detérmine which™
of‘theiparties:mustfapply,.and-it was probable that, in the_ case of
para, 2, it was easiep that the solution laid ‘down there deLﬁ”be more
generally - accepted because ‘it was transaction/performaﬁéé-related;
whereas' para. 1 adopted a purely accidental solution in that it laid
down that it was the party who happened to reside in the country of the

permission requirement which had to apply.

" Bate-Bah agreed with Drobnig, because this was the type of point
that “would lead to sensitivity in host countries. It. seemed ‘o be
important that this rule address the gituation where it is unclear which
party should bear the burden of the obligation, i.e. where the statute .
does not -‘specify it, or where either party may be subject to the
obligation, because otherwise orne. tried to overrule what might be
mandatory rules in the host countries. It therefore seemed to him that
this provision needed toc be refocussed to become a subsidiary rule where
the statute or other public regulation does not specify which party has
the: obligation. ‘He did not understand why "in the  absence: of any =«
indication . to -the: contrary" had been left out: it seemed to him that
this was-a presumptive rule and  that there- should be some - indication
that it can be rebutted. S o

Maskow saw nc objections to.including this latter part as a hint
to ather agreements of the parties. He thought that together with this
other provision one could say “Yor if the rules requiring permission
requirements so0 require', and then make clear in the comments that it
the party who does not have to apply has to furnish information, then he
is obliged to give this information. : Co ‘

'iq?arnsworthrthought that it would be useful to have something
iike ‘this. He thought. that often a statute or regulation would specifly
who it was that was: formally to apply, but experience suggested that the
way it arose practically, was that - A wanted To: buy something in
Switzerland and the question was who had to get the papers ete. It would-
not make much difference ultimately whether the signature at the bottom
was A's or the Swiss seller's, the real question was who had to do all
the work above ‘the signature, and he thought that it might not be an
unreasonable -rule to say that that work should be done by the Swiss
seller who would obtain  the ‘appropriate information. A 1ot  would be
taken care of by the provision on cooperation, but basically it regarded
who had the burden. Sometimes permission was required to. get something
out of the country (e.g. works of art), and it should be made clear that-
this was not being dealt with here.

~-Tallon: stated . that he instead found which person signed the
application to be very important, as quite often such requirements had
penal. sanctions and the one who would be punished was the one who had
signed, not the one who had furnished the indications: It was therefore
necessary to know who was responsible and it was the one who signed that
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was respon51ble.

. " Bonell thus concluded that there were two concrete proposals for
‘amendment, i.e. to makKe two provisos, one for the law of the State
itself, and the other for the parties. No objecticns ‘had been raised %o
‘these proposals. He wondered whether with such provisos the residual
-rules as laid down were con51dered to be satisfactory. :

Furmston stated that the Engllsh rule was that- 1f the contract
did not say anything, one had to do the best one could with :all the
circumstances. A& mechanical rule of this kind had actually been rejected
on the grounds that in practice why one had to have the permission was
“very dimportant, and the typical example where the buyer had to get
permizsion for an export licence was where the destination of the goods
was important. If A was buying a computer from an -American computer
company, they would be very interested in whether he planned to sell it
to a Socialist country because where it went was very important, and in
general it was the buyer who knew what ‘he planned to do with the goods
and not the seller: the seller only knew who the buyer was. Cases would
undoubtedly be . encountered where this rule, although clear, -would
actually come up with a not wholly satlsfactory result. The gquestion of
whether one needed a permission was a question of public law in the-
particular State, but as a matter of contract law between the buyer and
seller, English courts had said that one needed to look at the policy
behlnd the rule which required permission in order to de01de whether lt
‘was the buyer or the seller who had to apply. , .

'5-”¥ Drobnlg confirmed this. In the Federal Republic of Germany thls
question had arisen in cohnection with cases concerning the export of
high sensitivity material from the USA, where the German buyers applied
for permission and of course gave the wrong destinations: they wanted to
export it to- Rostock ‘but gave Copenhagen as place of destination. This
showed that” inetances where export -restrictions were. /made .on
political grounds what was lnterestlng was the destlnatlon of the goods,
whlch the buyer and not ths seller knew. : . .

Furmston presumed that this - ‘was for casss where the contract
contained no express provision - obviously the parties could - make
whatever agreement they liked, so the question was what . was _the
presumption? This was simple, but he thought that there would be cases
where. it nevertheless produced the wrong result. If that objection
commended any support, then consideration would have to be glven to how
to lncorporate it.

landec referred to a case he had had concerning a customs
document which had been filled out within the EEC: the freight forwarder
had to do the work, and the question was whether it should be charged to
the buyer or to the seller. He had come to the conclus1on that the real
test was who was 1nterested in the document, the seller or the  buyer,
because 1f the seller wss relleved of some duties then it was the seller
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who sshould pay for the filling out of the document, whereas if it was
the buyer who was interested in the document because he in turn could
getrsome'custqms advantages, then it was the buyer who should pay.

-~ Farnsworth suggested adding at the comma the phrase! "where the
law of the State reguires a public permission the absence of which would
wholly or in part affect the validity of the contract or render its
performance impossible, and that law or the circumstances do not
indicate otherwise, the party whe has his place of business /.../". He
suggested: that "wholly or in part" might be left out, because if the
validity of the c¢ontract wss affected in part, it was affected. This
might be put in the comments. ' : ‘ ‘ o

Lando wondered whether it really had to be conditioned on the
validity of the contract. In his opinion it might pertain to cases where
there was 2 permission. requirement imposed by the ‘Government, one was
penalised if one did not have the permission, but the:validity of the
contract was not affected, although it could of course be considered
legal impossibility. He observed that there were situations where none
of the parties had their place of business in that country, and they
came up against a long-arm statute which attempted to impose some rules
upon the licensees of its own firm or on its branches abroad. He
suggested the comments say, e.g, that this presupposed that under the
relevant conflicts rules +this permission requirement ' would not be
disregarded, ' ' o ‘

Furmston thought that it was at least arguable that 'the text
took care of that, because one could argue that permission was not
required because it was a question of what law legitimately required

permission.

Drobnig thought that the same problem arose under '§ 1., The best
solution would: probably be that it be said somewhere in the comments
that' the foliowing rules agsumed that under the applicable law those
public requireiierits had to be respected.- SRR .

Lando preferred to the comments on p. 40 of Doc, 44, which under
{b) - stated ‘that - "Which of the different national permission
requirements, if “any, are %o be taken intc account in each single case
has to be determinsd. in accordance with the applicable law including -
rules of private internationa; law., National courts nowadays tend to°
give effect only to the public permission requirement of the lex fori or
possibly to .those of the lex contractus, /[.../". The first sentence was
quits’correct and the same ~might be said of the second sentence; "
although ‘as regarded this latter that might notibe:the" future law one
wanted.ito see, as the policy was to extend mutual “help. Tn view of Art.
7{1) of the 1980 Rome  Cenvention, which especidlly stated that: regard.
may be ‘had to other  laws than those of the lex fori and the lex-
contractus a certain indication should perhaps be given to the fact that
they were aware of this trend,
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.+~ Donell doubted the opportuneness -of making such precise state--
ments in the comments, considering the nature of the. comments. In-
substance he -shared Lando's view,: i.,e. he would not subscribe such a:
statement as a recommendation for the future, but apart from the merit
of the statement, he did wonder whether statements of this kind should
be .in the comments. He therefore preferred deleting the last sentence.

Drobnig instead felt the sentence to be guite useful. It was not
a comment on the rule itgelf, and in fact it was necessary as the
preceding sentence made it clear that the question of which reguirements
had to be taken into account was not solved by these Principles: and it
was then useful to indicate at least the main solutions, without giving
preference to any one of them. He felt this to be legitimate in order to
give information to those who were not so familiar with this problem. He
did, however, share lando's view that the last 'while" was a little too.
critical and too narrow ~ it should be a little more open, partlcularly
in consideration of Art. 7(1) of the Rome Convention.

Farnsworth presented a proposal for Art. 18 which read:

"Where the law of a State requires a publlc permls31on affectlng

the wvalidity of the contract or making its performance
_ impossible and that law or the circumstances do not indicate

otherwise

(a) if only one party has his place of business in thatb State,

that party shall take the measures necessary to obtain the

permission; and ‘

(b} in._.any other case the _party.. whose performance requires

permission shall take the necessary-measures", : L

He stated that it only contained one substantive change as compared with
the earlier draft. It made it much easier to speak in (a) of the case
where one,. or. ¢nly one, party has -business in that State, and- then
Potherwise" was ‘all other ¢ases, :All -other cases included not only cases
wvheére neither party had his place -of business, but also where both
parties had their place of business in that State, and the earlier draft
had rot covered that case. There was as yet no provision on the.scope of
thePririciples, but he could see no reason why these Principles - could

not "apply ‘to an -essentially international: transaction in which two- -

transnational corporatlcns had thelr place oi bu51ness in:"the same
placea . : . o B

Tallon suggested an alternative formulation: which readis "Where
the law of a State reguires a public permission affecting the validity
of the contract or rendering its performance impossible and that law or
the circumstances do not indicate otherwise; the measures necessary to
obfain the pérmission shall be taken; (a) if only one party has his
place of business in the State, by -that party; . and {b)} in any other
case, by the party whose performance requires permlsSLOn" ,
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Voting on the two alternatives, +he Group adopted the “proposal-
made by Farnsworth by 6 votes while 5 votes were granted in favour of
the Tallon proposal. The Farnsworth proposal was therefore: adopted.

Article 19 .-

Introducing Article 19, Maskow stated that it described the
steps. which should be- ‘taken . by :the applicant ‘party . to uget the
permigsion. -In-Rome, it had been decided to omit a reference: to Ydue
diligence" previously. contained in-para, 1. In para. 2. the most
important.-change ‘introduced in Rome.was that information on the granting. .
or refusal of the permission should be given only where it was relevant
for the conduct of the other party. It had bgzen felt that where the
permission requirement  was.a-mere formality and the permission was
regularly- given; it was not necessary to inform the other party:.of the
granting of the permission ang furthermore that where-the other party
might be informed by other mources there was no need to reguire that the
applicant party: inform the other. The question which he felt to.be open
was whether this should relate to both the granting: and the ‘refusal of.
permission, in which case the other party would in .any case have to be.
informed of a refusal, or whether it should be limited to .the granting.

. Bonell .added that although para. 2 stated ~that the . applicant
party -should inform the other of the grant or refusal of -permission,
this was limited to cases where the information -was relevant for the
conduct of the .other party. He wondered whether one could not. be a
little more explicit, because. what. one really weanted to say was .that
there was no:need for the applicant party to ‘inferm the other where the
application-was .a mere formality. - s - -

Farnsworth. suggested that the rsimplest way: not ‘%o change the .
substance would ‘be a formulation such as-. "The ~applicant party shall .
inform the other: party of the: grant: or: refusal of - such. permission:
without undue delay unless ‘it would net be relevant -for the caonduct  of -
the other party".

‘Drobrnig thought that the exception could be limited to the case.
of* the ‘granting of permission: if information about the . granting -of.
permission was of no interest, then it was not relevant for the conduct. .
of-the cther party. : -

Farnsworth suggested 'give him any necessary notice of grant or
refusal”. That would cover both:-cases, i.e. that where the understanding
was that  if  the other party did not: hear from the applicant party
everything was all right, meaning that notice of the granting of the.
permission would be unnecessary, and that where the other party knew
from somecone else,  in which.. case netice was -again  unnecessary. The
formulation would thus . be M/t/he  applicant party shall give. .any
necessary notice of- the grant or refusal of such permission without -
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undue delay" '
Hartkamp and Lando supported this suggeqtlon.

Drobnig wondered what was intended by ‘"necessary': could a
notice not be necessary because the statute requiring the permission -
1mposed 1t9 a

Farnsworth suggested that "any approprlate notice" would avoid
the difficultys The Group accepted this suggestion. The new text of the .
first sentende of para. 2 therefore read: "The. applicant party shall :
without undue delay: give the :other party any approprlate notice of the
grant er refusal of such perm1531on" ‘

Turning torArt. 198{1;, Lando ‘suggested--that it should ‘be made
into a second paragraph of Art. 18, as it was more closely linked to-
Art 18 than to Art 19(2} - T SR

: Farnsworth wondered whether there could be in the comments a
sentence indicating that the mere fact that the signature of one party
or the other was required did not necessarily mean that that party was
the  applicant party for this purpose, because it seemed to him that
cases were being contemplated where all of these measures must be taken
and the expense borne by someone, even though the other party was the
person who signed. He could imagine situations in which a party (a
foreign party, for example) was the party who signed on the bottom line,
but that did not mean that the party having the domestic place of
business was not expected te do the paperwork and obtain. the signature
and alsc bear the expenses. If that was possible, then one had a case in
which the word "applicant party" might -be:-misleading,  because it
suggested the signing party and he did not think that it was always the
rule that the sipning party must take the initiative and bear all the
expenses. To him a wording such as !The party- requlred to take the
measures necessary to obtain. the: permission shall do so without undue
delay" was . preferable as it avoided the argument. :

This suggestion was accepted, the provision then reading: "{1}
The - paprty redquired to take the. measures necessary to  obtain the
pefmission «shall do so without undue delay. It shall bear any -expenses
g0 entailed. {2) That party shall without undue delay give the other.
party any appropriate notice of the grant or refusal -of such
perm1581on"

Drobnlg wondered whether “approprlate” dld not refer to the mode
or the manner of the notlce rather than to the neceSS1ty of glVlng<
notice. :

Farnsworth thought it referred o both. The-ﬁord "any" suggested’
to him "if any", which would mean that none might be ‘appropriate. If -
that was too burdensome for a few words, then it might be explained in
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the comments, or the text might actually state "if any" or "whenever
appropriate". If the second alternative were opted for, he suggested
that the comments indicate that usually notice would be appropriate. The

provis.i_‘ogz'jfg'_‘dg:ld then read: "/,, ./. shall, whenever appropriate, give the
other pazj:t_y,._nptice of the grant or refusal of such permission®, :

_F})g'taiﬁe and Lando wondeféd}whether para. 2 was not a problem of
remedies_,;"'ang whether it did not belong in the section on remedies,

Tallon stated that it was rié)t a general remedy, it was not

withholding performance, it was only a remedy limited in %ime, :so one.

could not simply say that it was a remedy and it therefore did not
bel,gi;_g.,_here. : .

 Farnsworth agresd with Tallbn_ genérally that there was. no reason.

to have a sharp division between performance and remedy rules when it
would be informative, but he favoured  the deletion .of the provision,
Maskow had mentioned the formation of contracts in steps; probably. just
as COmmOn Or more common wers Tinancing arrangements, but he thought
that this was not dealt with -here., Public permission: was: only one

example of many preliminary steps and the remedial congequenge :was the .

same in all of them: if he did not get the money, if he did not
cooperate, he was not entitied to rely on;the contract. He, found it a

bit draconian if a -party was to be liable for not -2iving. the ;other .
notice if this other party was not hurt by not hearing .of the granta ;... .

Bonell -objected that in the -normal situation.a party would be
interested. in knowing  of the grant. -If the other party went ahead with
his performance without &iving notice and claimed the counter—perform-
ance, the first party could object, saying that it had never heard of
the coming into existence .of the contract. o o :

VFérnswor‘,th "w_onderéd: whether a 'delay beydnd the '"undue delay" .

nebessarily would mean that everything was off. It seemed to him that it
was just like any duty of cooperation,

Mﬁas_;kdw‘f‘elt, & party’s not Ainforming the other to be. an omission
or‘“;‘ his part: "if he dig not inform the other party .this latter ‘party

would assume that the contract wag not-valid. and the first party .could,

not then come and say that he should have performed. when he did not even

know that, the contract had become valid.

contract in two ways: first, the validity of the contract, _and secondly

, batg-'B:_:a;H" recalled the observation that a refusal aff‘ected ;the

it rendered the performance of the contract impossible, . Rendering.

performance impossible meant that there was a valid contract but that it
was incapable.of performance. There could.therefore be @ situation where

there was a contract which could.not .be ., performed . because the public
authority had.refused permission, and in that situation, assuming this
rule were kept, should there not be an obligation to inform of the .
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refusal as well as of any possible grant? -

T6 ‘Farnsworth it seemed that what was being done here was' to
give a very specific example of the general duty of cooperation, and he
could not see why thé remedy for this, or the consequences of the
failure to do this specific thing, should be given, because it would be
the same as the consequence of another failure to perform the duty of
cooperation, and to him the answer would depend on how big a failure it
was. A great many circumstances would have to be known, and in some
cases it would not be as draconian as this. What wouid happen if the
pérson'delayed'giving_notice’but'ultimately did give notice? o

Drobnig considered that damages would probably result. However,
he did not see that the specific consequence could in all cases be
derived from thé general remedies indicated here. '

Farnsworth wohdered‘whéﬁhe}'one could not terminate for breach
if there was a duty to give notice and that duty was not performed.

Tallon thought ‘that the remedy in that case should be
withholding performance ~° S : o ' '

Fontaine wondered whethér a special remedy was needed, as there
already ‘were three of the general remedies: withholding performance,”
termination and damages. e S D T

"Hartkamp wondered whether, within the framework of the chapter
ofi remédies, & general provision could not be discussed, which would
take  into considération the observation that in-general if a party does
not comply with the duty. of cooperation the consequence might be that it
is not allowed, in whole or in part, to rely on the contract or on any
of its terms. It would of course be a broad provision, but it would be
applicable’ in many circumstances; If one had such a provision one would
not nged this one: ‘ o Ll e

Lando felt that the rule had two dangers: first, the greatest
danger was that one would not really know what was meant by "shall not
be -entitled to rely"™: could one terminate? Could one withhold
performance? He thought that Hartkamp's point could be taken ‘care of by
the ' general provisions: damages if there was reason for damages,
 termination if there was a fundamental non-performance, and withholding
performance when that was appropriate. He did, however agree that the
situation could be analysed, and it could be seen whether the provisiocns
on terminatidn, etc. were appropriate for this measure. He was a little
reluctant to-have it as it stood. SRR R :

In Maskow's “view it was not a question of remedies strictu
sensu, it was only conrnected with remedies to the extent that it related
to exemptiors which were dealt with in the context of remediés. He felt
that the idea of %he norn~informing party not being allowed to rely on
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context of exemptions,

éummariéing the discussion, Bonell concluded that;the majority
of the Group favoured deleting the second sentence in para. 2, and if
appropriate’ to come back to it at a later stage, and then ‘consider the

possibility - of having a ‘special provision in the ' ~chapter ~ on

non-performance dealing with the breach of the duty to cooperate. -

Furmston was surprised  that .- there should'berthe<apparent desire
to provide cexplicitly for the consequences of a very wide range of
breaches. He would have hoped that one could have had "some general
principles and then simply a list of special cases, rather than going
through in an enumerative way, 0 - . T

. Lando wondered what the "nulil date". referred to in"illustration
1:to Art: 19 meant, co " o o -

Maskow explained that. in a8 case where delivery had - to ‘be made
within seven or eight months, a date was needed from which the period
started, and this date was the date normally fixed from the gccurrence
of different events, e.g. the contract had to be concluded, permission
might have to be obtained, certain payments might have to be made, etc.,
and when the last of these had been performed, then that was -the null

s-Farnswerth thought  that it would be necessary to talk round it,
and suggested "the date from which the period beging to run", With
reference to the writing of -illustrations, he thought that there was a

tendency to use the word "valid" where at least common lawyers might use.

”effective"plfe,g, & contract becoming "walig" after*the-granting of
permission}. He suggested that they might want to use Meffective, | :

Furmston‘coﬁmented that in English law it was usually analysed:
infterms'of_conditions.-but he admitted that "ef fective" wag better: than.

Mvaligt.

- :Drobnig recalled that they had used validity™ ~in ‘Art. . 18:

“affécting.thepvalidi$y;of_the contract”,

: - Farnswérth commented that he hag not understood that to mean
what was now under congideration, he had understood'ért. 18 to refer to
somg sort of a law or regulation that stated that a contract was not
valid " {was against the law} unless -the permission it required was
obtained. What he and Furmston.were-talking about, was the situation in
which the contract stated that nebody should perform until permission
had been obtained, and they would not call that "validity", they would
not even say that it was not sffective, they ‘would say that it was valid

and -effective, it was. simply " conditional on the permission being
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obtained, and therefore nobody had a-duty +to render any performance 7
unless that permizsion had been obtained. o - R -

As regarded the text of the article, Crépeau queried the use of
the words '"so entailed". - ' : R T

Bonell suggested "incurred" instead of 'so entailed”, i.e. the -
second sentence of para. 1 would read ‘“he shall bear any expenses -
incurred", ' y ' D :

Furmston suggested that the "without undue delay! in para. 2 be
moved to the“‘end of the sentence as it was awkward to have it
immediately after "whenéver appropriate. ‘ '

The text of Art. 19 as finally adopted therefore read:

1{1) The party required to take the measures necessary to cobtain
the permission shell do so without undue delay. He shall bear
any expenses incurred.

(2) That party shall whenever appropriate give - the other party
notice of the grant or refusal of such permission without undue
delay". ' AR _—

Article 20

Introducing Art. 20, Maskow stated that the purpose of the
provision was to determine- the consequences where permission was not
obtained within a certain period of time. If permission was refused, the
consequences depended  on whether the whole - contract -or the main
performance was affected, or:only individual terms. In. the first case .
the consequence was that the contract could" be terminated; -in' the..
second, if the ~term ‘Was  an™ important term. the contract could be
terminated, or if it was not the contract would be valid without this
conditidn; However, éven in this lattsr case, the party who had to-apply
for "permission would be ‘liable for damages if he had not done so--with
due diligence, although this would depend on the provisions on damages.
As regerded the comments, he had taken up the question of vicarious
performence as he had been advised to do so at the Rome meeting,
although he felt it to be difficult to derive such a concrete conclusion
from the provision. In his opinion it was not possible to derive this
conclusion from these provisions and for this reason he had hased it on
the provisions on good faith and duty of coocperation. :

Farnsworth made drafting suggestions following which the article-
would read: "(1) Either party is entitled ‘to terminate the contract if,
notwithstanding the fact that the party responsible took all measures -
required, permission was not granted within an agreed period or, where. .
no period has been agreed, within a reasonable time after the conclusion

of +the contract., (2) Where the permission. requirement affects only .
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individusl terms: the contract is valid- wlthout those terms “if this is
reasonable in the c1rcumstances" : ' '

: Lando suggested*substltutlng yalid" in para. ‘2 by "“effective",
because it might also apply te the case where performance was prohibited
but this 4did not affect the wvalidity of the contract. For example, a
"Nebenpflicht" or accessery duty could not be performed because the
party was not allowed to do it, and not because it was invalid. '

Bonell stated - that then performance would bhe zmposs;ble, but
this had nothing tédo with the validity of - the contract.’ Gozng back to
Art. 18, he statéd that he had understood the reference to the” valldlty
of both the wholé or a part of the contrdct belng affected, or
performance being made impossible, to indicate two different gituations.
He had understood Art., 20(2) to refer only to the first of the two
situations, becauge ‘if the perm1531on requirement related only to the
perforinarice of an obligation, the validity of the contract would never
be questioned. Nor could the effectiveness be questloned ‘because the
contract had per definitionem already become effective, otherwise there
would be no problem in performifig it. If it then turned out that it
could not be performed because the permission required was refused, then
1t was a questlon of uermlnat10n.

Farnsworth stated that if that was what it meant then it seemed
to him that it did not have anything particularly to do with permission,
because in the USA a penalty clause was simply invalid, one did not have
to get permission, yet the same problem arose. Another very common
provision in the USA in contracts of services was the restrictive
covenant to compete after the services' discontinuance, and there was
the guestion that if that was invalid, was it all 1nva11d ‘or was it
partly invalid, but nobody said that the whole contract was invalid and
he thought that somewhere a general provision would be ‘necessary saylng
that the whole contract did not fall if it was just one clause.

_ Bonell chserved that there was such a provision, although one
might question the appropriateaess of its présent 1oéat10h as . &
paragraph of Art. 20. The préblém still’ remained “of ' those cages where
the grant related either to a contract clause or to the performance of
an obligation and was refused, but it nonetheless would bg unreasonable_
to @llow one of the parties to: terminate; He re;erred to ‘Art. 15 of thef
validity chapter {on partial avoidance) which stated that if a ground of
invalidity {and the refusal of the permission required was such a ground
of invalidity) affected ‘only an individual term of the contract, then
only that term, and not always the whole contract, should fall. He
wondered whether it would be necessary, or at least advisable, to have a
similar provision in this chapter, dealing with the particular case of
1nvalldlty ae\a result of the refusai of the’ permls=1on reguired.

Drobnlg and Maskow felt - that such a prov151on would be
necessary, because Art. 15 was limited to cases where one party had
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invalidity ex lege. The scope of Art. 15 could of course: be ‘broadened,
but that might be odd because that chapter‘ concerned the val:.d::.ty of the
contract and no 1egal grcdnds of invalidity other than avoidance were

,conS1dered. . o o Coe et

Fcntalne also felt that Art. 15 was written in a certain context
and that it was hot evident that it would cover all other cases., He
therefore favoured having such a general provision here, but felt that
the wording should be aligned to that of Art. 15, to read: "Where the
permission requirement affects only individual terms, the contract is
valid without those terms if, @giving due consideration. to all
circumstances of the case, it is reasonable to uphold the .remaining
contract™. - - '

Tallon felt that all the conseqguences of such a rule should be
considered: quite often the refusal of a permission would be considered
a case of impossibility of performance. ‘He wondered whether a general
rule-for.partial non-performance was necessary or not. He suggested that
Art. 15 could be used by analogy: whether it was a question of wvalidity
or of performance the result was the same.

Lando felt that this was precisely the reason why it should not
be used by analogy;nthey“were_equally important commercially.

Bonell worndered’ whether the Group saw any relation between. this
rule and ‘that in Art. 20(1) : )

Farnsworth did: if they were placed separately, if he wanted to
get out of a contract he would rely on Art. 20 and terminate. In other
words, para. 2 should’ say - “However, neither party may terminate if the

‘permission requirement affects_ only individual terms, if so, the
‘contract is then enforceable without the affected terms.. L

. Bonell thought that this was a different provision and he agreed
“that this should then be placed as a second paragraph to paras 1, but he:
:stlll thoughf that orlglnally the purpose of the rule was dlfférent. o

’ ' Fontalne wondered whether para, 1 ‘was not a . llttle strange,
“because it did’ not d;stangulsh between when the refusal of the
;perm1551on ¥ ?Pected the validity _and when it simply. affected the
‘performence. If it affected ‘the validity, was it then sensible to say
that the parties were able to termlnate the contract? The ‘contract was
not valid and that wes all.

_ Bonell thought that what was stated in para. 1 was the rule, and
it meant that if a permit was refused, either of the parties could say
“"forget about the transaction, I terminate". This was the purpose of
para. 1: there should be a declaration on the part of one of the
jparties, it just did not happen ipso facto. He thought that it was
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agreed that there should be exceptions to such a unilateral rlght to put

an end “t&ithe contract, exceptions  relating to when the refusal «.

concerned énly-to a part of the contract and it would not be reasonable -
te put an end to the whole contract. Para. 2 did not now say this, but
his understanding was that it had been agreed that such an exception
should be prov1ded for.udf S

Drobnig had gome doubts about whether para.. 2 was n0t  much
broader in scope, because it could be said that the contract stood on
its own as 1f the perm1551on was refused it would stlll be effective or

valid.

Personally Bonell agreed W1th Drobnig, although that lead him tc
the conclusion that the present para. 2 had nothing to do with para. 1.
As it was agreed that the rule expressed in parza. 1 needed to have an
exception, that Art. .15 of the validity chapter was not sufficient and
that the present para. 2 was unsuitable because it ‘spoke of valldlty,
what should be said was. that neither of the parties had a right to
terminate if the permission requirement affected only individual <terms
or the perfbrmance of individual.obligaticns. '

Farnsworth found 1t a lltﬁle odd to have all these special rules
for failure of permission - he would have no. difficuity in applying the
general principles to be found elsewhere in the draft to ~answer the
single case. :

Furmston observed that the more he thought about it, the more
Art.¥20 seemed to be a jumble. It made a lot of assumptionsg about what
was in the contract: he tock it that in any case (subject to contrary
agreement), if the contract actually said "if we do not get permission
then’ that tsit", there would also be cases in which the failure to get
permission s:.mply meant that there was no contract. What Art. 20(2)
dealt with was the situation where there still was a contract despite
the failure to get permission, but the parties had not made any
provision as to what was +to happen  if thers was a failure to get
permission, and then the provision stated that the parties could
terminate. ‘ ' A

Fontaine thought that the interest of Art. 20(1) was apparent
mainly 4in ‘Gases where permission simply was not obtained - it was not
refused, but the party just kept waiting for it and i% never came. In
that case it was useful to have a provision making termination possible.

Furmston observed that if this were the case, then it did not
deal with a failure to apply within a reasonable tlme,'lt in effect
dealt with the failure to get the permission within ad agreed period. He
then wondered whether the "reasonable time" provided for would be
evaluated by local norms: -if one applied for permission in Ruritania
where everyone knew that everything took 20 years, would that be
reasonable or would, for example, Belgian norms be applied? Presumably
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what was ‘meant was .teasonable: in regard to international objective
stafidards. He could see that there showld be a provision (if there was =
to be one at all) ' which dealt with the failure to process the |
application within a reassonable time. S o

Crépeau commented that if the party does hot_éet:an‘answéf'the
State might very well say that if no permission was granted the contract
never came into existence. - L

Bonell agreed that the State might sey that if permisgion was
not obtained there was ne contract, but very often if there was. no
answer this did not mean that permission was not granted: the authority
coricerned might say that the application was being carefully considered.
This situation'Was covered: by the 'words "he failed to obtain VR A

.. Farnsworth suggested that the words 'was neither granted nor
refused"’ might be used, meaning that para. 1 would read: "Either party
is entitled to terminate the contract if, notwithstanding the fact that’
the party responsible took all measures required, permission was neither
granted nor refused within an agreed period or, where no period has been
agreed, within a reagonable time after the conclusion of the contract."

Furmston suggested an alternative - formulation reading: "Iif,
notwithstanding the fact that the party responsible took all measures
required permission was neither granted nor refused, either_party'iS'
entitled to terminate the contract!. '

o Lando observed- that they also had to cover the situation where
the permission was refused. S :

" Bonell felt this to: f@llqw,@frdﬁ[_Art."18(1),' because if the’
validity depended on the granting of the .permigsion, then refusal would
mean invalidity. S T R S L

'VMaSkow“@Bservedvthaﬁgthé%nef§§a;¥mighﬁ”ﬁ§£ﬁalWé?s be final, that

i'A-some cases one might-have to- modify. the. app]_j,_cat]_on a bit and’ 'f.star"’f-:*?
all over again. ' ' A R

"'*H*Drobnig-wondered'whether a new provision on the conseguences of

a ‘refusal ‘should be drafted if Art. 20(1) were restricted to cases of no
decisibn; as he considered this to be decisive. ' o BEEEEREE

_ Fontaine and Tallon observed that in the case of refusal a
digtinction had to be made between whether it related to validity or
performance, and ‘whether - i%: af fected only one term or the whole
contract. ' G e . : :

‘Maskow reflected that there was a tendency to think that it was
quite clear whether or not there was a refusal, that one received a
dociment stating that permission was refused and no appeal was possible.
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If thlngs ‘were like that,' 1t would only be a question of 1nformatlon,
but in most cases thlngs were not that clear,

‘ Da’ce—Bah con81dered that the refusal situation could be relevant
1n a sxtuatlon where performance of a contract which had come into being
was rendered impossible. Was the idea that that should not be regulated
becauge it should be left to general principles to work out?

. The Group agreed to have a- prov1510n for the "Schwebezustand",
the "nothlng happens" gituation, and that for this case it was necessary
to grant the party a rlght to termlnate, whlch was tHe present text of
Art 20(1). ' ' o

Bonell observed that if also with the refusal of the required
permission was also to be dealt with, this should obviously be done by
distinguishing between the refusal of a permission relating to the
validity of the contract and the refusal of a permission reiatlng to the
performance of the contract,

Landc considered that the pending situation and the rule on
refusal should be merged, which would more or less be a return to the
original text. He suggested a phrasing such as: "Either party is
entitled to terminate the contract if, notwithstanding the fact that the
party took all measUres ‘prequired the permlss*on was refused [was not

granted]"

If the party could termiriate the contract when the permission
was a condition of validity, what, Tallon dsked, would happen  if the
party did not obtain the permission? Was the contract valid despite the
fact that the authorisation had: been refused? If the granting of
permission was & condition of validity and no permission was granted, -
then there was no contract: he could not see how it could be otherwise.

_ Harukamp considered that there were intermediate stages: for
example, .a party applied for a permission “which was a validity-
requlrement and this permission was refused. One would then say that the"
coptract was null and void, that there was no contract. If, however; the
party was allowed to lodge an appeal against the refusal, then after “the
perm;551on ‘had’ been refused a new period would begin and at that p01nt
the partles must ‘be able to withdrew from the contract. Whether one
called this “w1thdraw1ng from the contract", or ”termlnatlng“ 1t or "to
be released from" 1t was of” secondary 1mportance, '

) Drobnlg con51dered that this latter situation was covered by
Art. 20(1) as the refusal was not final and could be appealed. Tallon
also con31dered tbat by “refusal" a’ flnal refusal should be understood.

Bonell felt “that: at least the comments should mention what was
meant by "shall take the neécessary measures". This formula had always
besn understood to mean that a party not only had to apply in & proper:
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manner, but that he alsc should avail hims€lf of any means of recourse,.
if this was reasonable. Art. 20 would not cover the case where an appeal
was pending, because it covered that where P"notwithstanding the fact
that the party took %1l meéasures required" nothing has been said. If.one
had just filed an appeal “the ‘previous refusal  would have to . ‘be
considered to be suspended - the prccedure was not yet completed and one.
had to wait. ’ : - :

‘Lando cbserved that he had:. difficulties in following - Bonell,
because in Scandinavian law most ‘permission requirements did not entail
invalidity, they orly entailed impossibility — legal 1mp0551b111ty to.
perform. This had been the case for the Danish currency restrlctlons'
(now practically abolished) for the monopoly laws, in the price
legislation, expoft prohibitions, etec. If a party made a contract to
export somethlng which it was prohibited to export, the contract was not
1nva11d he JUSt could no* perform.

Bonell commented that in Italy such a contracf would be null. and
void.

To Orépeau it seemed that first, there was Art. 18 which referred
to two types of situation, one of which went.to the validity.of -the
contract, and the other of which went to impessibility of performance.}
The third situation was that in Art. 20, i.e. failure to obtain within a
reasonable time, which was =2 normal cause for termination. There wasg
therefore in effect one cause of nullity, one of impossibility of
performance (which brought the contract to an end) and one of simple
termination according to the principles in the chapter on termination.
One might tharefore want to remind ‘rezders that in . the first case of
Art, 18 the remedy was nullity, that in the -second case it was
impossibility of performance and that in the third cases (Art. 20) it was
termination, -

Furmston commented that in English law statutes did not often say
what the effect was on contracts. The theoretical starting lent for an

Engllsh 1awyer would be what the parties had -agreed. .Art. 18, prov;ded a;ul

fall=back ‘ruleé if the parties had-not. agreed. One of | the -things . the
partles mlght haVe agreed was that the whole existence of: the contract

was dependent on the granting of permission, and if that was s0, an, 1

Engllsh lawyer would agree that if permission was not. obtained there was

no ceontract, There were, however, also cases in which English lawyers;;

would say that the parties had agreed that there was a contract, but
they had agreed that the performance of the contract by one side or the
other was conditional  on the obtaining of  permission. Thus, 1if, for
example, A sells B'a piece-of land conditional on B's obtaining planning
permission to build a hotel, an English lawyer would normally. expect to
analyse that as a contract; if planning permission was not obtained,
that wguid'norma]Ly release the parties, but, for example, there would
be an obllgatlon to seek the permission because there was a contract, In
many c¢ases there would he the possibility of waiving the condition if
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the condition was for %the: benefit exclusively of one side. It all turnsd -
on how one had analysed the contract in the first place. If he was going:
to write Art, 20 at all, he would want to have a rather longer article
so ds to enumerate these possibilities, in other words, he did not think
that one could simply say that termination was the ocnly consequence. For-
the case where nothing happened, he “thought that if the coming into
existence of the contract was conditional on the obtaining of ‘the-
permission and permission was never obtained, then the contract had
never come into existence. ' : '

- Bonell -instead thought thst it followed from the general principles
of law (in particular the law of contractual conditions) that as long as
the condition was pending both parties were -obliged either to take
positive action (as was provided here) or at least to wait and see, even
if’ the contract had not yet come into full existence. He had. understocd
the purpose of Art., 20 to be that of saying that there was a point at
which one could say that one had waited long enough and that one would
get out of the agreement and this was the novelty of Art. 20.

Furmston thought that this was implicit. He would expect an English
judge to say that if nothing happened within a reasonable time all bets
wers off. He could not believe that an English judge would say to the
parties that they had to wait to see what happened in perpetuity, and he
wag surprised that anybody would do that. . D

Tallon. agreed with Crépeau that consideration had to be given to
whether in some countriss it was mainly a condition of validity or- .
mainly a condition of performance: both situations existed in nearly all
countries so either both situations had to be addressed or the question
should not be addressed at all. ‘Alternatively, he suggested making a
general reference in order to express the. genersl idea. ' .

In general Hartkamp agreed with Crépesu, but commented that in the
performance case, if it was a case of force majeure a declaration of
termination was necessary and for that reason it was necessary to decide
whether to reftain a rule like Art., 20(1) here, or whether to refer to
the general rules on termination, ' : g

Lando stated that this had been extensively discussed in the EEC
Group. According to one school of thought when a force majeure situation
arose the contract would fall and no declaration of termination would be
necessary. This he thought was the majority view, and was the position
of a majority of legal systems, whereas in Scandinavia and, for example,
the Netherlands a notice of termination was required even in case of
force majeure. This was also the solution adepted in CISE, and he
therefore thought that a notice of termination should here be required
also for a force majeure situation.

Bonell felt that this would be in conformity with the general rules
cn termination. What was at stake, was whether or not to state expli-
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teitly that’in the refusal cases-:the general prlnC1ples on 1nvalldlty and
zon: termlnatlon for lmp0531b111ty applied, :

Drobnlg felt that such ‘an expllc1t reférence should be made. 1t was
‘desirable and necessary because it was an area in which ‘there was muich
gonfusion and thére certainly was no harmony between the varlous legal
systems. i . - L :

Fontaine cn the contrary preferred not -to have such an express
statement in the text of the Principles, but instead to state in the
~gommeits when explaining Art. 20, that it did not cover the case of the
srefusal of the permission, that the consequences of that case were
rgoverned by the provisions on termination for impossibility.

Farnsworth agreed with Fontaine. He was happy with Art. 20(1}) and
nothing more, except some explanation in the comments, which he thought
would point to validity and force majeure provisions which operated in
the manner described by Hartkamp.

Date-Bah fully agreed with Farnsworth.

Bonell cbserved +that within the Principles termination would not
follow sutomatically from 1mposs1b111ty of performance: a notice of
termination would be necessary.

Tallon suggestéd a wording such as "Y"Selon que l'autorisation
congtitue une condition de validité du contrat ou de son exécution, son
refus entralne la riullité du contrat cu 1l'impossibilité d'exécution avec
les congéquences de droit", which referred to the general consequences
of validity or of impossibility of performance according to these rules,
be it partial or total. It considered the two hypotheses in Art. 18, and
stated that permission may affect validity or performance; so when there
was refusal it was the. conseguence of the invalidity or the consequence
of the :performance. He thought that it could form the link between these
speclal prOV1316ns ard the general prov1510ns,;'- : ,

Drobnlg felt that the tefmlnology suggested was a good beglnnlng,
but that something more would have tc follow. There was no general
‘grovigion in the Principiesistating that partial invalidity mlght leave
“the “reést of "the cohtract wvalid or unaffected; there: was. no’ general
printiple which -stated that in the case of impossibiliﬁywthere must be
“termination; there was no general principle which stated that-in the
case of partlal 1mp0551b111ty the rest may stlll be wvalid, v -

Hartkamp felt ‘Tallon's formulation to be extremely clear, but
considered that it was only ‘needed in the text if there was a supplemen-
tary provision on partial nullity; otherwise it could go in the
comments,

Bonell suggested a wording such as '"Where the granting of the
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permission requirement affects the validity of the contract, the refusal’
1mp¢1es the contract is to be considered null and’ v01d from ‘fhe
beg;nnlng“, which would be a positive rule w1thout "eférences."
Similarly, for 1mpossxblllty'the wording could be "If the perm1351on‘
requlrement relates to ths performance its refusal constitutés a dédse of
1mp0551blllty and will be governed by the rules on exempting events"* In
other words, termination, &hd “d’noticé for termination, would apply to-
the second case as they referred to the rules on exempt;ng events 1n the
chapter on non—performance° s

) Drobnlg thought that & reference was not enough and that it sheuld
be spelled out also in thig prov1elon. .

Faced with the two alternatives of either finding a wording to
address the two refusal situations (affectzng validity or rendering.
performance impossible, affecting the whole or part of the contract),
i.e. the Tallon fqrmula plus another pPOV151on, ‘or to live with the new
Art, 20(1) (the nothing happens situation) and to state in the comments
that in cage of a refusal the general rules on lllegallty or
impossibility of performance would apply (as suggested by Fontaine,
Farnsworth and Date-Bah), the Group gave the first alternatlve 6 voles
and the second alternative 5 votes.

Hartkamp proposed that the text suggested by Tallon be adopted, and
that -then a second paragraph be added with a slightly different wording
to allgn it to Art. 15 of the validity chapter. He did not think that a
provision on partial non-performance was needed, because to cover that a
referrence to the general rules sufficed. The only thlng needed was a
rule on partial 1nval:d1ty

. Farnsworth suggested that Tallon's formulation could be rendered in
English as "Depending on whether the permission affects the validity of
the “contract or renders its performance impossible, refusal of -
permigssion results in nullity of the contract or excneration: from
liability".

Hartkamp pointed out that it was not always exemption from’
itability, because it might be that the refusal of the permission makes '
a person liable because, for example, he should have foreseen’ the
refusal. The provision should therefore only speak about non—performance
or 1mpoesxb111ty, and not of exemp ion from llablllty Tallon 8 draft in
thls sense wWas . neutral, :

Crépeau 'objeCted' that it was termination on ﬁhe ba51s of
impessibility of performance. : Ca e

Te Farnsworth it seemed that the intention was to -express two
somewhat different things: i.e. in respect to exoneretlon that if  the
: perm1851on want to. maklng performance 1mpossxble “then the other riles
applied; and in the case of the permission affecting the validity.of the
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contract, for which more was being said because the other rules did not
cover thls, that it resulted in invalidity, or nulllty, also being said
:was, he. thought, that the ‘other rules on nullity applled If this was
what was 1ntended he thought it unfortunate to try to ‘put two different
kinds of thoughts in parallel ‘parts. of a gentence. He suggested saying
%in the case of lmpossxblllty Jook to our other rules, in the case of
1nvalld1ty lt results in 1nvalld1ty and now look to the other rules".

Drobnlg suggested an alternatlve formulation along the lines 'Where

a permission under a requirement affecting the validity of the contract

is definitely refused, the contract is void. Where a permission under a

requirement affecting the performance of the contract is definitely
refused, the rules on non-performance apply".

Both Farnsworth and lando felt this formulation to be much better.

Fontalne and Crépeau congidered that it would ‘be better to have
.thls provision as a separate artlcle, rather than as the beginning of

Art 2@..

Drobnlg thought that it should come after Art. 20(1), because Art.
20 envisaged the situation where the application procedure still was
pending, whereas here the assumption was that it had been terminated by

a refusal.

Fernsworth and Fontalne observed that the wording of this provision

and of Art, 18 should be’ harmonlsed Art, 18 spoke of "a public

permission affectlng the valldlty of the contract" whereas this draft

snoke of "a permission under a requirement affectlng the validity of the
contract'.

. The Group flnally deolded te adopt as Art. (1) the wording "The
-refusal of a perm1551on afféotlng the valldxty of the contract renders

the‘COﬁﬁPaCt vold"

Turning to the case of a refusal rendering performance imposs1b1e,
the wording '"When a refusal of a permission makes the performance of the
oontract 1mpossmble, the rules on non—performance apply" was acoepted by
the Group as Art. X(2).

"Asi'regarded the problem of partial invalidity or partial
1mposslb111ty to perform, Crépsau wondered whether there was any
indication that there should be special rules here, or whether reference
should merely be made to rules that would be applicable in all cases of

partial performance.

Bonell considered that in the para. 2 gituation the rules on
non—performance would certainly cover also the case of partial
;1mpos51b111ty He however hzd doubts that there would be any rules
covering the para. 1 51tuat10n, although there should be. That meant
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that onlqufhé‘ para. 1 situation.would have to be considered. He
suggested addlng to para. 1 the words "If the refusal affects only some
terms of "’ the contract" and then to use the formula of Art. 15 of the
validity chapter. ' '

Tallon suggested that if this rule were put in only for avoidance,
it should bemplaced:in.squere brackets, because if there was a general
rule on avoidence which was the same, it couldfbe'struck oub,

Bonell was surprlsed to hear Tallon. refer to "avoidance! - thls was
not av01dance, Avoidance presupposed-. the notice of ‘the party, and
avoidance had been dealt with in the. valldlty chapter. It was there made
subject to e notice.and it related only to so-called defects of consent,

Fontalne pointed to the difference between void and voidable.

Tallon did not feel that this was dealt with very clearly. He
thought that somewhere the problem should be addressed as a whole. His
proposal to place the article in brackets therefore stood, as a reminder
that there might be general rules relating to what happened to the rest
of the contract when part of the contract disappeared through avoidance
or through nullity.

Drobnig suggested that a simple solution would be to say that where
the permission requirement affected only an individual term, Art. 15 of -
the chapter on velldlty applied accordingly.

Farnsworth commented that ”accordlngly" was not really a word that
would. he. uSed in Engllsh and Furmston added. that an "English lawyer

would set out all the ceonditions all over again, as there was a tendency L

not %o leglslate by analogy.
 In the end, the Gr'oup deci&ed adopt'Ar%. X in the formulation:

J”{l} The refusal of a perm1851on affectlng the valldlty of ‘the

-1eontract renders the contract void., If the refusal affects the -
Valldltj of only some termz, oniy.such terms .are- void ify- glVlngr:

_.Gue consideration to all circumstances of the’ case, - it’
reasonable £o- uvpheld the remaining contract".
(2) Where the refusal of a permission makes the perfowmance of the
contract impossible.  in whole or in. part, the rules’ on::
non-performance apply". ' - = S

It also deeided to keep para. 1 of the present Art., 20 in a separate

article, and not to add it as a third paragraph to Art. X. Following the
suggestion to place the present Art. 20 before the newly adopted Art, X,
the latter became Art. 21, Thus, there remained the adaptation of Art.
20{2), as alsc this provision had to address the situation where the
pending permission only affected individual %terms, in which case it
might not be reascnable to allow the contract to be terminated. If there
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only was para. 1, then even if the nothing happens 51tuat10n related to-
a permission requi”ement whlch affected only a 51ngle term of the
contract, the other party would be able terminate the contract. Para. 2
could make clear that it might not be reascnable to allow this, if it on
the contrary was reasonable to uphold the remaining contract.

Drobnig considered. the place and functions of para, 2 to be
independent of Art. 20, because this idea of upholding the remaining
contract applied whether there was a feilure to obtain perm1351on er
whether there was a refusal af fecting’ part of the contract. It applied
from the beglnnlng because 1f the permission which was required affected
only one term of the contract and the remaining contract could stand on
its own feet, then one did not even need to ask for permission. It was a’
general idea which was independent of Art. 20 and, of course, in a way
independent of Art. 21. It must be spelled out, but separately from
these two articles.,

.'fFarnSWOrth“cqnsidered that Drobnig was right in substance;“ﬁHe—
WDndered whether the answer was not to broaden the scope of ' the
provzslon or to put it in such a locatlon that it applled to Art., 20{1)

as well.

Crépeau objected that they were dealing with a specific case of the
granting of permission within an agreed time, w1th1n a Derzod of tlme,
or within a reasonable time.

Farnsworth observed that where that problem arose the remedy was
termznatlorh and the article just rewritten (the former Art. 20(2))
spoke of termlnation. ‘It seemed to ‘him that one could net terminate if
one could salvage most. of the coatract, and that was a good rule for the
case where there was a failure %c grant or refuse permission and it was
a good rule whe?e_there was a refusal.

The proposal was therefore that of introducing a provision along
the llnes.h"where the permzsszon af fects only some terms paragraph 1
does not apply if, glVlng ‘due consideration to all cxrcumstances of the
case, 1t ls reasonable to uphold the contract” )

. Hartkamp commented that the p081t10n was of course that it would be
reasonabla tc uphold the contract even if the permission were not to be
granted. He suggested stating "/[.../ if it is reasonable to uphoild the
contract even if the permigsion were to be refused".

Farnoworth agreed with Hartkamp, because the assumption had to be
that the future mlght turn out to be black, : e

_ In the end, the Group a901ded to adopt both Arts. 20 and 21 whlchf
read as fbllows~ o ]
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Article 20
(Perm1851on neither granted nor refused)

"(1) If, notW1thstand1ﬁg the fact that the party responsible took
all measures required, permission was neither granted nor refused
within an agreed period or, where no period has been agreed, within
. a reasonable time from the conclusion of the contract, .either party
is entitled to terminate the contract. ,
{2) Where the permission affects only some terms, paragraph (1)
does not apply if, giving due consideration to all circumstances of
the case, it is reasonable to uphold the contract even if the

~pernission is refused.".

.Article 21
{Permission refused)

"{1) The refusal of a permission affecting the validity of the
contract renders the contract void. If the refusal affects the
validity of only some terms, only such terms are void if, giving,
due consideration to all circumstances of the case, it is

- reasonable %o uphold the remaining contract.

{2) Where the refusal of a permission makes the performance of . the?
contract impossible in whole or in .part, the rules - oI
non-performance apply.”
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