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1. The third session of the study group on the international
protection of cultural property was opened at the seat of Unidroit by the
President of the Institute, Mr Riccardo Monaco, at 10.15 a.m. on 22 January
1990, In greeting the participents (for the list of which see APPENDIX I},
he addressed particular words of welcome to Ms Gams, Principal inspector of
police with responsibility in connection with the theft of works of art
{Interpol}, and Colonel Napolitano, Head of the artistic heritage section
of the Italian "Carabinieri®, who were taking part for the first time in
the work of the group as observers. Co

Item 1 on the agenda - Adoption of the draft agenda

2. The group approved the draft agenda as proposed by the Secretariat
{see APPENDIX TI).

Item 2 on the agenda -~ Feasibility and desirability of drawing up uniform
rules relating to the international protection of
cultural property

3. In introducing this agenda item the Chairman recalled that the
Secretariat had requested the members of the group and the observers to
communicate to it in advance their observations on the revised preliminary
draft Convention so as to facilitate the work of the third session of the
group. He drew attention to the documents which had been prepared for the
segsion:

Study LXX — Doc. 15 - Preliminary draft Convention on the restitution
and return of cultural objects (prepared by the Unidroit Secretariat in the
light of the discussions of the study group on the international protection
of cultural property at its second session held in Rome from 13 to 17 April
1989).

Study LXX - Doc. 16 Adds, 1 and 2 - Observations relating to the
preliminary draft Convention on the restitution and return of cultural
objects (Study LXX - Doe. 15).

Study LXX ~ Doc. 17 - Communication from the Commission of the Eurcpean
Communities <to the Council on the protection of national treasures
possessing artistic, historic or archaeological value: needs arising from
the abolition of frontiers in 1982.



4, The Chairman then sugpested that the group first hold a general
discussion in the course of which its members might wish to raise questions
which hed not yet heen dealt with, after which it would consider, article
by article, the preliminary draft Convention on the restitution and return
of cultural objects which had been prepared by the BSecretariat following
the discussions of the group at its second session.

5. As this might be the last session of the study group, the
Secretariat had thought that the constitution of a drafting committee could
be useful for the purpose of drawing up a text which would best reflect the
opiniens of the group, all the more so since a number of questions had been
left unresolved at the end of its second session. In particular, the group
had failed to agree on the principle of the restitution of a cultural
object stolen from. a dispossessed person, and on the compensation to be
awarded in such cases to the possessor (Articles 2 and 3 of the preliminary
draft), in reepect of which two alternatives appeared in the present text.
This drafting committee, composed of Mg Prott, Mr Ajala, Mr Fraoua, Mr
Lalive and Mr. Merryman would meet according to the progress made by the
group and submit to it a text for second reading.

I. GENERAL CONSIDERATIONS

6. Some members of the group expressed a wish to reconsider the
difficulty constituted by the distinction to be drawn between legal and
illegal commerce, for today it was necessary to face up to serious
distortions in international trade. There was a need to encourage legal
traffic in cultural objects by defining it and by according a wide measure
of protection to the possessor, and it was this that the study group was
doing by indirectly modifying the traditional rules on the acquisition in
good faith of cultural objects. This regulation of legal commerce was also
very important since it was commonly the outlet for illegal traffic: many
objects initially of doubtful origin were to be found on the legal market.
Moreover a number of States '"exporting" cultural objects continued to lay
down conditions for their export which were too severe, and as long as such
unreasonable ruleas existed the problem would remain.

7. The group also recalled the ineffectiveness hitherto of purely
legal solutions given the low percentage of objects recovered each year.
For a text to be genuinely applicable and effective, its aims would have to
be restricted and it would also have to represent a compromise between the
different interests invelved. ’



B. Some membebsmof the group drew attention to questions which had
not been considered by it during its previous sessions. In the first place,
it was suggested thaf a preamble be added to the preliminary draft, which
would provide a source of interpretation for judges, an ildea which was
supported by several members. Such a preamble would set out the reasons
which had led %o the elaboration of the preliminary draft, stressing in
particular the problems caused by illegal export and pessibly referring
also to the 1970 Unesco Convention on the Means of Prohibiting and
Preventing the Illicit Import, Export and Transfer of Ownership of Cultural
Property so as to indicate that the preliminary'draft was intended to be
complementary to it. On this last point, one member of the group stated
that he was opposed to such a reference as it was a practice never to refer
to an existing Convention since this would automatically prevent those
States which had not accepted it from accepting the new Convention.

9. Importance was also attached to the need to draw up a sufficiently
detailed explanatory report on the various articles so as to indicate the
questions which had been discussed, possible differences of opinion within
the study group and the compromise solutions adopted.

10. Still other questions were raised which would merit consideration
at some time during the course of the session such as laws of mandatory
application, the recognition of foreign law concerning inalienability and
the abgence of limitation, connecting factors and the interpretation of
ordre public in those legal systems where this concept rendered contracts
null and void,

11. The 1last of the questions which had not been dealt with by the
study group during its earlier sessions related to the concept of "market
overt! in Common Law systems toc which one member had drawn attention., This
doctrine operated as an exception to the fundamental principal of English |
law and of Common Law, nemo dat quod non habet, in that it permitted the
purchaser in good faith of movable property in open market to acquire a
good title to the property even though the acquisition was a non domine.

12, Before the group proceeded to an article by article examination of
the preliminary draft Convention, the representative of the Commission of
the European Communities presented +to the members of the grouw a
communication from the Commission to the Council on the protection of
national freasures possessing artistic, historic or archaeclogical value in
the perspective of the abolition of the internal frontiers in 1992, He
recalled that Article 36 of the Treaty of Rome provided for an exception in
respect of "the protection of national +treasures possessing artistic,
historic or archeological value", which meant that while in principle in
the member States all goods, including cultural objects, should be able to



circulate freely, Article 36 left a door open for the application of
national laws constituting an exception to that principle. The problem
which arcse was that of the interpretation of this option. which was
available to member States. The document intarpreting Article 36, which had
the authority only of the Commission, dealt with the limits laid down by
community law on the right of member States to apply their laws protecting
cul tural property. It offered an- interpretation of the concept of “national
treasures"” by attempting to combat an abusive use of the concept, without
however giving a positive definition, -and then established procedural
limits (a law is only acceptable. . if for .example the decisions are
motivated, that there are appeal procedures, .that the time limits for the
procedures are reasonable ,..). It could be expected that there would in
the near future be judgments of the Court of Justice providing a definitive
interpretation of Article 36 regarding which the Commission had only made
suggestions, whether it be the Commission itself which would institute
proceedings against a member State for non respsct of community law, or
individuals. The completion of the internal market would in no way affect
the existence of Article 38.

13. He then outlined +the two practical consequences of 1992: the
disappearance of physical controls at frontiers and of the supervision by
customs or fiscal authorities of exchanges of all goods, including cultural
cbjects. The Commission's communication described first the legal framework
within which the problem should be considered. It then -sought to indicate
the basis for possible answers to the questions raised in the first part,
without stating a preference for any of the ideas puf forward and which
were of two orders: the measures. which the member States might take at
national level, and those which might have to be taken by the twelve.
Finally, in its conclusions, the Commission of the Communities recalled
that while all possibilities were open, the 1970 Unesco Convention should
be ratified.

14, One member of the group recalled that in recommending ratification
of the 1970 Unesco Convention the Commission was expressing a totally
different cpinion from that it had held in the 1970s when it had considered
that the member States could not become Parties to that Convention given
the customs aspects which were within the competence of the Community. Some
countries had not however followed that opinion (firast Italy and Greece,
then Spain and Portugal). The representative of the Communities stated that
it was true that in principle commercial policy fell within the exclusive
competence of the Community but that certain international instruments
contained elements of commercial policy. He stressed however +that
ratification of +the 1970 Convention was only one of the possibilities
suggested by the Commission in its communication and while, in the
conclusions of a political nature, it had come back to that point, the
question of competence had not been raised in the course of the
discussions.



15, BScme members of the group expressed concern at this recommendation
of the Commission which %they considered to be a step backwards vig-a-vis
their own work and they stated moreover that the Convention simply was not
working. The representative of Unesco recalled in this connection that the
1970 Convention was essentially a public law instrument and that Uniesco had
regquested Unidroit to complete it by preparing private law provisions. This
was in no way a recognition of failure as 68 States had bhecome Parties to
the Convention and in many States national measures for its application had
been worked out. Unidroit had decided to set up the study group with the
full support of Unesco whic¢h had believed Unidroit to be a more appropriate
forum for such work, and Unesco would continue to cooperate actively with
Unidreit.

I1. ARTICLE BY ARTICLE CONSIDERATION OF THE PRELIMINARY DRAFT
- CONVENTION ON THE RESTITUTION AND RETURN OF CULTURAL OBJECTS

Title

16. At previous sessions the study group had, without discussing in
detail the question of the title, commented on its wording, although no
decisions had been taken on it., Some members of the group had likewise
gsubmitted written comments in this connection. Twe questions now needed: to
be settled, that of whether the words "restitution" and "return" should be
employed, and that of the choice between the words "cultural objects" and
"eultural property". -

17. One member expressed satisfaction with the title as adopted at the
end of the group's second session, "Preliminary draft Convention on the
restitution and return of cultural objects", since this language tracked
that of the 1870 Unesco Convention. He pointed out however that the word
"return”" had in that Convention a more technical meaning (physical return).
Another member suggested that the terminology employed in the 1970 Unesco
Convention was not very precise as the term “restitution" could refer to
financial compensation, which was not the case here, and that it was
necessary to avoid making the same mistake a second time. Moreover, using
the same words with different meanings would create a certain degree of
confusion.

18. Some members also criticized the word "restitution", and proposed
employing only the word "return®" which did no more than describe the
geographical fact of movement from one country to another and did not in
any way prejudge the legal question. Others recalled that the preliminary



draft Convention, or at least certain of its articles, could have a purely
national application and that the title should not therefore contain
language which might suggest that it applied enly to international
gsituations, whieh cquld be the case if one were to use the term '"return"
whigh for seme had a very special meaning. A number of members suggested
that the English version should employ only the word "recovery" which was
more neutral and ‘which would avoid giving rise +to a mistaken
interpretation. : ' !

19. Finally, the group agreed to speak in the title neither of
restitution nor of return so as to avoid differing interpretations or a
confusion of ideas. It would bhe the different articles which would indicate
the content of the Convention, thereby avoiding a difficulty of inter-
national characterisation. It was sugpested that certailn clarifications
could be made in the preamble but in any event it seemed to the group to be
necessary to introduce a new artlcle defining the scope of application (cf.
new Article 1). '

20, -The second outstanding question concerned the choice between the
words "cultural objects" and "cultural property”, in which connection the
group drew a distinction between the French and English language versions.
As regards the French text, a substantial majority of members of the group
expressed a clear preference for the words "biens(c’ulturelS", a legal term
which was well known in France, Italy and Spain. One member however
preferred the expression "objets culturels" since an object is capé.ble of
movemeént whereas property may be an immovable. Every object was of
'necessity "property" whereas the converse was not ftrue. As regards the
English version, it was pointed out that the expression "cultural property"
had made its appearance only recently in Common Law, in the 19854 Hague
Convention for the Protection of Cultural Property in Case of War. Many
other texts used the term "cultural heritage™. Ultimately it was decided to
employ the words "biens culturels" in French and "“cultural objects" in
English. - :

21. At the suggestion of one member of the group, it was decided to
divide the preliminary draft Convention into five chapters, each with &
title, namely: scope of application and definition (Articles 1 and 2);
restitution of stolen cultural objects (Articles 3 and 4); return of
illegally exported cultural objects (Articles 5 to 8); claims and actions
(Article 9) and final provisions (Articles 10 and 11). The text of the
preliminary draft Convention on Stolen or Illegally Exported Cultural
Objects is con‘talned in APPENDIX III hereto.



Artiele 1
{new)

22, This article did not exist in +the earlier versions of the
preliminsry draft. It was introduced by the drafting committee following a
decision by the study group to delete the words "restitution and return in
the title. It appears as Article I as it seemed logical to the group o set
out firast the scope of application of the preliminary draft, and then to
define the term used.

23. One member of the group laid stress on the distinction drawn in
this article between theft and illegal export. In fact, the text spoke of
theft irrespective of where it had been committed, whether a State was =a
Party to the Convention or not being irrelevant, whereas it was pointed out
that illegal export was that from the territory of a Contracting State. The
group was of the opinion that as theft was punished everywhere, the place
where the theft was committed did not need to be in a Contracting State. On
the other hand,; not all countries had adopted export regulations, and the
group's wish was that those countries which called for respect of their own
lawe in this connection should be Parties to the Convention.

24, In reply to a question put by an observer, it was recalled that
the Convention could apply also to purely domestic cases. The matter had
been brought up on a number of occasions during earlier sessions of the
group without however ever having given rise to a detailed discussion,

Artiaele 1

25, This article contained = definition of the expression "“cultural
cbject" and was based on that to be found in Mr Loswe's preliminary draft.

26. The definition given in paragraph (1) of Article 1 was slightly
altered in the French version in the Llight of the decision taken by the
group to replace the words "objets culturels" by '"biens cultureis" in the
title. '

27. In addition, one member of the group suggested a minor amendment
to the English version of the text on the ground that the existing wording
could give rise tc¢ the impression that what was not artistic, historie,
gpiritual or ritual was not cultural, so that it was necessary to make it
quite clear that such objects were only examples of cultural objects. The
new formulation suggested would clearly comprehend objects used by a living
culture, such as those covered by Article 4 (now Article B) (3){d). There
was wide support within the group for adoption of this amendment, the



consequence of which would be that the new wording would provide guidance
to users of the Convention as to its scope of application. It was pointed
out that the new foermula was very close to the existing French version and
that while it might not be very elegant to havé glight diffenenqes between
the texts, there was no need to modify the French veraion,

28. A suggestion was also made to introduce into the definition of
cultural object a fixed or mobile date, apecifying for example that the
object must be more than twenty years old. The other members of the group
did not however support this proposal as they believed it to be extremely
difficult to determine at what moment an object should be consideregd
important. Indeed an object might not be deemed to be important at the time
of the thef_t,‘but could become so subsequently, or vice-versa, Both moments
had to be taken into consideration and it was difficult to make a choice
between them. One member further emphasized that it was difficult to date
certain objects which had been created recently with a view to the
performance of ancient rites, objecta which called for protection on
account of  their scientific or archaeologiecal valus, and that the
introduction of a date in the definition would result in a lesser degree of
protection. With a view to simplicity, and in the interest of correct
drafting technigue, the group decided not to adopt the proposal and to
leave to the judge a degree of dismcretion in determining whether an object
had been or still was important. '

29. With a view to avoiding the problem of definition and that of
dating, one member proposed adding at the end of the existing text the
words "under the law of the State Party where the property was located
prior to removal" so as to establish a link with the legal Systém of that
country, which would provide assistance to a judge seized of a claim for
restitution or return of a cultural object who would know where the object
was considered to be important for the purposes of being covered by the
future Convention.

30. Although some members of the group initially found the proposal to
be attractive, it was not adopted. Indeed one member pointed out +that
while, in regard to illegal export, it was the State which had issued the
prohibition which must show that the object had a special significance for
it, it was far from certain that in cases of theft regard should be had
only to the country where the act had been committed or whether there was
not a general standard to assess the importance of the object. Another
member was of the opinion that such an addition would amount to saying that
the country of origin could define what is in effect a cultural object. The
importing countries were concerned by what is in the United States called
blank check provisions,; that is to say that claima could be brought before
an American court calling for uriconditional acceptance of the determination
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by another country that an object should be returned to it without any
consideration of whether such a claim amounted to *over-retention”. That
member believed that the draft would have much less chance of being
ratified in countries like the United Btates and some others if it
contained such implications.

31. The group preferred to leave it to judges to decide upon such
questions, which they would not necessarily do on the basis of their own
national law. It was moreover pointed out that since national laws did not
provide a more precise definition of cultural objects than did the
preliminary draft, nothing could be achieved by referring toc one law or
another and that it would be mistaken to suggeat that a general definition
could resolve the problem of privete international law of determining what
was the applicable law for the characterisation of a cultural object as
that was not the purpose of the gdefinition,

32. The group then considered paragraph (2) of Article 1. As regards
gub~paragraph (a), some members proposed amendments to the wording of the
English version, either by way of linguistic improvement or so as to render
the text clearer. More generally however this provision was criticized both
as to its substance and as to its form. As regerds first its form, one
member suggested that although the present wording was such as to indicate
that the draft did not govern questions of ownership, in some cases it did.
The purpose of the Convention waes to regulate in a way different from the
traditional schemata cases of acquisition in good faith, which indubitably
touched on the question of ownership. What the group had wanted to say was
that the Convention did not seek to govern the general regime of ouwnership
of movable goods, but only that aspect of the regime concerning cultural
chjects, and a new formulation would permit  this to be done.

33, As to'substance, some members emphasized the difficulties created
by the words "“ownership" and '"real right". While it might be the case that
the terms "propriété'" and "droit reéi™ had a precise meaning in the Civil
Law, the same was not true of the words "ownership' and "real rights" in
Common Law, They preferred the deletion of the sub-paragraph so as to avoid
the problems of interpretation to which such a provision would not fail to
give rise in view of the differences in law and in legal culture, Rather
than to attempt to reformulate the provision which, at least in the French
version, had a clear meaning, the group preferrsed to delete it and to
provide a suitable explanation in the explanatory report.

34, Subsequent to the preceding session, some members had proposed the
deletion of sub-paragraph (b} which they considered to be superfluous from
2 legal point of view. During this session, that suggestion had met with
the approval of the group as a whole which believed that while in the
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original preliminary draft the provision had been justified because there
were a number of circumstances in which expertise had been relevant, this
was no longer the case. Furthermore, the words "other sellers" gave rise to
difficulty in that in some legal pystems an auctionesr for example was not
a seller and did not wish to be one, being nothing more than an
intermediary. Moreover, there could be other persons with an interest in
the object, for instance someone who had advanced a loan on the security of
the object. Here again, given the deletion of the sub-paragraph, the group
expressed a wish to see a statement in the explanatory report that the
Convention did not dezl with this matter and that such lisbility should be
governed by the natlcnal law appllcable to the transaction.

35. The study' group proceededA to a second readlng of the former
Article 1(1) which Wwas now a single paragraph, since the whole of paragraph
(2) had been deleted, which contained a minor amendment to the English
version. The group approved the text which was renumbered Article 2,
although one member regretted the absence of any reference to a given legal
system, "renvoi to the internal law of the State addressed", and another
stated his opposition to SQGh an intellectual definition of a cultural
object which sought to include everything, for in his view this amounted to
the creation of a legal category whose content was undetermined, whereas
what was called for was a practical definition covering certain categories
of cultural objects considéreﬁ to be of special significance.

Article 2

36. Two alternative texts of this article were submitted to the group
as 1t had previously been unable to reach agreement on the principle of the
restitution of stolen objects. The first alternative was based on the
assumption that there would be no automatic restitution of stolen cultural
objects if the possessor could prove that it had taken "the precautions
normally taken when acquiring such an object" and "consulted any accessible
register of cultural objects which . have been  stolen”. The second
alternative provided on the other hand for the automatic restitution of a
stolen object by the possessor. It was now for the group %o choose between
the two alternatives, and thus to settle the very important and difficult
problem of reconciling two equally legitimate interests, namely that of an
owner who had been dispossessed by theft and that of a persen acquiring a
stolen object in good faith,

37. The members Qf-the group as a whole preferred Alternative II, that
is to say granting priority to the protection of the disposseassed owner as
against the possessor, one of them. stating that this was the only realistic
solution which could combat commerce in stolen works of art. Only one
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member argued in favour of Altermative I, notwithstanding the fact that it
contained a rule of evidence which was difficult to apply (need to take the
most stringent precautions)}, based on the notion of protecting the
possessor. |

38, However, faced with these alternative solutions, one member of the
group suggested that it might be pomsible to adopt a combined formula,
namely Alternative I which would be better suited to cultural objects in
general, and the stricter Alternative II for certain categories of objects
which would be more clearly and rigorously defined. He ingisted on the need
for the category afforded special status to be restricted so as to ensure a
greater degree of protection and to increase the chances of the uniform law
being accepted as the wealthy countries would only accept the abandonment
of the protection of the acquirer in good faith in certain very limited
cases.

39, This dualist approach seemed attractive to some membere of the
group, but it was pointed out that the disgtinction which would have to be
drawn between a strictly and a more broadly defined category of objects, or
between objects which were or were not easily identifiable, would create a
rigk of restricting the cultural objects covered by the Convention for in
many developing countries it was wvery difficult to find inventories and
therefore to identify the objects so that it would be necessary to devise a
meang of protecting those objects alsoc. Moreover the complexity of such a
system as compared with a unitary one was emphasized.

40. 8Since there was little support for Alternative I, the greuwp
decided to embark on its discussion of this article on the basis of
Alternative II, without however losing sight of the possibility of
according a different treatment to cultural objects deemed to be of lesser
importance and therefore requiring a lesser degree of protection {(with a
regime more similar to that to be found in Alternative I). '

41, The group therefore concentrated its attention on Alternative II
of Article 2 which laid down the principle of the restitution by the
posgessor of a stolen object in all cases. Cne of the first problems which
it encountered was that of whether only cases of theft should be regulated
or whether on the other hand there should be an extension to "any other
similar act sanctioned by the criminal law". Some members were of the view
that only theft should be dealt with, as this was a criminal act in all
legal systems, and that 41t would be most imprudent %o extend ths
application of the uniform law to less clearly defined cases which were
treated differently from one country to another. They alsc recalled that
the more restricted the scope of application of a Convention the more
effective it would be. Others however stated that they would prefer to
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retain the reference to "any other act" so that the future Convention would
extend to acts falling within the concept of "yol® in Civil Law systems but |
which would not be cemprehended by that of theft in the C(ommon Law systems.
The Convention would be incomplete if regard were to be had only to theft
in the technical sense, which would of necessity be determined by the
competent authority. '

42. It was therefore proposed either to retain in the text of Article
2 the broader concept and to provide for a reservation clause which would
permit States to limit the application of the uniferm law to theft, or
alternatively to speak only of theft and toc allow States the possibility of
extending its application to other criminal acts,

43, Finally, the group decided to follow the second path, Article 2
being included in the chapter entitled "restitution of stolen cultural
objects", and to include in Article 11 {a) the pogsibility for a
Contracting State "to extend the provisions of Chapter II to acts other
than theft whereby the claimant has wrongfully been deprived of possession
of the object".

44, The group then considered the reference to Article 9 to which
attention had been drawn by one of the members whe had interpreted
paragraph (1), when read in conjunction with Article 9, as allowing the
dispossessed person to bring ‘a claim before a court of the country where
it was resident, which would be unacceptable in particular in the Unitegd
States where such a judgment would not be enforced in the State wherse the
object was located. It was however pointed out that this was not the
intention underlying Article 9, which conférred'jurisdiction on the courts
of the Btate where the possessor had its habitual residence or on those of
the State where the cultural object was located. Since the group as a whole
wished to draw a distinction between the content of Article ¢ and the
reference to it in Article 2, and was moreover anxious +o avoid
cross—references of this type in the Convention, it preferred to delete the
reference to Article 9 in Article 2(1).

45. One member stated that, at least in the English version, it was
not clear according to which ‘law the court would determine the charscter of
the act sanctioned by the criminal law., It was replied that during the
second session of the study group there had been a consensus to chooze the
law of the State of the court seized of the case on account of a reluctance
to rely on foreign criminal law and because no State would be prepared to
find a person guilty when he would not be guilty under its own law. As to
which law the court would apply, that of the forum or the law applicable in
accordance with its rules of private international law, that decision would
be for the court itself. It had therefore =seemed to the group that this
intention had been met by remaining silent on the guestion.
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46, Another problem concerning the meaning of the text was raised in
connection with the words "dispossessed person” at the beginning and end of
paragraph {1}, as one member of the group enquired whether they referred to
the owner, an intermediary, s bailor or a holder of a security. Indeed,
what might bs contemplated was not only the owner, but any person in
possession of the object, which had a precise meaning in Civil Law systems.
One member expressed concern as to the person to whom the cultural object
should be returned and suggested that it be stated that restitution should
be to the owner who had the greatest interest in the recovery of the
object, Another member of the group stated that in his country restitution
would of necessity be made to the original owner {that is to say the person
who had title in the object before its theft). In conclusion it was
recalled that, with a view fto obtaining restitution of a stolen object,
there would in the majority of .cases be ecivil proceedings and that if the
court decided that the clazimant had established the relevant facts, it was
to that person that the object would be returned, whether it be a bank
holding a security over the -object, & museum to which a painting had been
lent or any other person. .

47. The group then proceeded to discussion of paragraph (2) of Article
3 which was concerned with the limitation pericd applicable to claims in
respect of stolen cultural objects. One member pointed out that apart from
dealing with +he limitation period, the paragraph also contained a
conflicts rule which was a duplication of Article 9 and for this reason he
supgested deleting the firast part of the paragraph which would then begin
with the words "“The claim must be brought ...". The group reacted
favourably t¢ this proposal.

48, ©One member of the group considered that such a provision would be
difficult to accept in the United States since it was for the judge of the
forum to determine whether a claim has been brought in time. Other members
did not share this view, believing that this was a question of substance
and that the court could very well apply a foreign law. Moreover, it was
recalled that there was no uniformity with regard to questions of
limitation of actions in Common Law jurisdictions: in the United Kingdom,
substantive law would be applied as thiz was considered to be a matter of
subatance, while in the United States the period began to run at different
times in different states and elsewhere there was no clear decision as to
whether it was intended to follow the English or the American precedent.

49, The group then considered the length of the limitation period
which, in the preliminary draft, was thirty years as from the dispoases-
sion. Opinions were divided, some members preferring a short period so as
to respect the requirements of the art market, while others preferred a
relatively long period which would take account of the speculative aspect
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(purchase of the cultural object as an invesitment), and yet others went so
far as to suggest that there should be no limitation period for cultural
objects of very great importance or for g¢laims brought by a State, Others
again believed that no fixed number of years should be mentioned since that
would always be an unfair solution, for the owner in the event of a short
period being chosen and for the good faith purchaser if the opp081te
solution were to be adopted.

50, With a view to meeting the different concerns and to choosing the
most satisfactory solution for the conservation of the cultural heritage,
one member suggested that there should be no single limitation period, but
two: an absolute limit of thirty years runming from the theft and a short
pericd of three years as from the discovery of the place where the cbject
was located or from the occurrence indicating that the owner ought to have
discovered the: object. This solution would moreover provide a certain
parallelism with illegal export in respect of which the group had at its
previous session already opted in favour of two limitation periods.

51. Notwithstanding the hesitations of some members as to a double
limitation period, the group decided to introduce z limit of thirty years
as from the theft and one of three years which would begin to run when the
claimant knew or ought reasonably to have known of the location of the
~ object. However, on second reading it was pointed out that in the text

prepared by the drafting committee a reference was made to "the identity of
the possessor” a factor which had not been discussed during the first
reading. To this it was replied that the intention had been to establish a
reasonable period within which the dispossessed person could bring a claim
and that it was possible that it would know the location of the ocbject
without knowing the identity of the possessor, or that it knew who +the
possessor was but did not know where the chject was located. Another member
however drew attention to the fact that the word Yor'. would deprive the
claimant of the choice of forum as it would be aware of only one factor and
would therefore be obliged to bring its claim in a place which might be
less favourable to it. The other members of the group did not follow this
reésoning and accepted the new wording of paragraph (2) (now Article 3(2))
for if the claimant was aware of only one element, there could be no
question of choice of forum so that there was no choice of which it could
be deprived,

Article 3

52. The group passed on +o Alternative IT of A4rtiele 3 which
contemplated compensatlon for a possessor obliged to return a cultural
chject in- accprdance with . the preceding article, on condition that it
proved that it had taken certain precautiqns when acquiring it.
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53. The first point raised in the consideration of paragraph (1)
related to note 13 which indicated that the question of burden of proof had
still to be decided, The Secretariat noted that at the previous session of
the study group discussion had been centred on Alternative I and that the
ocnly purpose of note 13 was to drew the attention of the group to the
question in the event of its wishing to reopen it., The group however
reaffirmed its view that it was for the person acquiring the object in good
faith to prove that it had taken all the necessary precautions.

54. A number of members of the group made proposals for the amendment
of the text so as to avoid the double negative at the end of ‘the paragraph
("unless the possessor fails %o prove that"), and to alter the terminology
~employed. In the French version, it was suggested replacing "remboursement
équitable" by "indemnité équitable". As regards the English version, one
member proposed using the words "“fair and reasonable compensation" instead
of "equitable compensation” since a misunderstanding might be created in
those legal systems to which the concept of equity was familiar. All these
proposals were accepted by the study group.

55. Having established the principle of the right fto compensation of a
possessor in good faith, the group turned to sub-paragraph [u) of Article
3(1) which was based on paragraphs (2} and (3) of Article 7 of LUAB. The
first issue raised concerned the words “precautions normally taken'" which
was criticized by certain members of the group who preferred to speak of
the 'mecessary diligence',

56, For reasons of simplicity, some members proposed that there should
be no enunciation of the factors to be taken into consideration when
determining whether the possessor had exerciszed the necessary diligence
when acquiring a cultural object 80 as to avoid complicating the
understanding and interpretation of the texit. They suggested that the type
of precauticns to be taken should be mentioned in the explanatory report.
Others howsver expressed a preference for a more developed version, fearing
that oversimplification might reduce the protection accorded to the victim
of a theft.

57. The group expressed a wish to see different formulations of this
provision in writing before taking a decision and entrusted that task to
the drafting committee.

58. The group then considered sub-paragraph (b) and in the first place
observed that it needed to be zimplified since it had been decided only to
speak in the text of theft ({(with the possibility of extension by a
reservation clause). Moreover, and notwithstanding the hesitations of one
member to include such a provision given his scepticism as regards the
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present efficacy of registers of stolen objects, the group preferred to
maintain the content of the sub-paragraph with a view %o the practical
functioning of the future Convention.

59. It was however proposed to merge sub-paragraphs (a) and (b) into a
single provision s¢ that the consultation of a register would be one factor
juat like any other without aécording it too much importance. One member
considered that a separate sub-paragraph (b) would only have meaning if
what was intended was to create a legal obligation to consult the register
and that such an obligation was out of proportion to its content.

60. On second reading the group considered two proposals by the
drafting committee for amalgamating sub-paragraphe (a) and (b). Tt
preferred a relatively succinet version which would explain what was meéeant
by diligence rather than a longer formula which might create problems of
interpretation. The group agreed to speak only of "the relevant
circumstances of the acquisition, including the character of the parties
and the price paid", together with consultation of a register, leaving to
the judge a discretion to decide which other factors he or she deemed to be
relevant. The group however ingisted that mention should be made in the
explanatory report on the text of the factors menticned in paragraphs {2)
and (3} of Article 7 of LUAB (namely the nature and provenasnce of the
object, etc.).

61. The amount of the compensation, which had following the last
session of the group become a maximum so as to take account of the
financial possibilities of the dispossessed person, was consgidered in the
course of the discussion on paragraph 2 of Article 3. Before however the
discussion of the language contained in the text in square brackets, one
member called for the deletion of the whole of the paragraph on the ground
that it was a duplication of the notion of “"fair and reasonable
compensation" to be found in the precedlng paragraph, In effect this
expression already reflected the idea that the compensation should not be
greater than, for example, the commercial value of the object, and it wase
preferable to leave it to the discretion of the judge to arrive at the same
result. Another member further indicated that a specifi¢c reference %o the
price paid or to the commercial value of the object would encourage the
Judge to add extra weight to those factors when deciding what was fair and
reasonable.

62. While the majority of the group accepted this reasoning and in
consequence supported the proposal to delete the paragraph, one member was
of the opinion that it was necessary to retain a ceiling on compensation so
as to avoid speculation, and not te leave the judge such a wide degree of
discretion. It was replied that the notion eof "fair and reasonable
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compensation”, which had the advantage of being a universal concept, laid
down a very strict limit. One member also recalled that -in ‘public
international law, in the context of compensation for nationalisation,
judges had for a long time already applied the concept in the gense that
the sum was less and sometimes very much less than the actusl commereisl
value. In conclusion the group decided to delete Article 3(2).

63. The group then turned to paragraph (3) of Article 3 which had been
approved at its last session although a request had been made that it be
made clear that it did not cover intermediaries sc as to avoid a mistaken
interpretation. One member suggested replacing the words "dont il a obtenu”
by the expression "'dont il a acquis® as the present wording of the French
version did not indicate sufficiently clearly that what was intended was to
assimilate the position of a purchaser who had acquired the object
gratuitously to one who had acquired it for value,

64, One member pointed out that a new problem had been created by the
introduction in the preceding article of & short limitation pericd of three
years within which to bring a claim when the place where the object was
located had been discovered. In effect, if the conduct of the predecessor
were to be imputed to that of the possessor, it should in that case
necessarily be the same for the successor of the dispossessed person
(clearly state that the period begins to run from the time when the
deceased dispossessed person discovered where the object was located, and
not. from the time when a successor entered into the inheritance). It was
therefore suggested that the wording of this paragraph be completed in that
sense. :

65,  As regards the protection of an acquirer in good faith who had
transferred the object to a person who knew that it had been stolen or who
had had doubts in that connection, which was the converse case to that most
often encountered in practice, it was suggested that the principle mala
fides superveniens non nocet should apply even in the case of succession.
Two different situations concerning this paragraph were distinguished: the
first was that of "innocent" successors of a possessor in bad faith, and in
such cases by virtue of paragraph (3} of the article they were deemed to be
in bad faith; the second situation was the much rarer one where the
succesgors of a possessor in good faith knew that the object had been
stolen and in those circumstances the successors would be in the mame
position as the deceased according to the principles of the law of
inheritance, and would be deemed to be in good faith. It was suggested that
in these admittedly very rare cases there might be results which some could
find doubtful or even unacceptable, One member insisted on the fact that if
the intention was t¢ protect a person who acguired a stolen object in good
faith by according that person the rights established by the Convention,
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then all persons acquiring the object, apart from the thief, should receive
the same treatment, for otherwise a simple advertisement in a widely
circulated newspaper of the place where the object was located would
prevent any person from ever being able to buy the object from one who had
acquired it in good.faith and thus destroy the protection offered by the
Convention to the latter. That member of the group pointed out that the
present wording of the provision did not give an answer to the question and
it was therefore up to the group to decide whether it wished to leave the
paragraph as it stood or to deal expressly with the matter.

66. Mr Loewe observed that this extremely practical problem was not at
present dealt with in the preliminary draft because he, unlike some other
members, had been of the opinion that the conduct of each possessor should
be considered separately with a view to determining whether that person
should be entitled to compensation. Thus, it was possible that at the time
when a possessor in good faith sold the object, the future acquirer would
be in bad faith, In his initiml draft he had not contemplated that a
"laundered" object should always remain so as this would permit the most
fantastical manoeuvres. He wag not convinced by the exceptional case in
which the last acquirer was the thief since this was a +theoretical
possibility which had no effect on the text under consideration. The matter
had not been dealt with directly but indirectly (it was nowhere said that
the fact of purchasing an object from someone who had exercised the
necessary diligence was sufficient for the person subgeguently acquiring
the abject).

§7. .0On second reading, the group adopted the text of the article
subject to some minor restructuring and to its being renumbered as Article
4, composed of three paragraphs, The principle set out in the first para-
graph remained unchanged {compensation for a possessor who had exercised
the neceseary diligence when acquiring the object). Paragraph (2) was a
restructuring of sub-paragraphs {(a) and (b} of the former paragraph (1),
while paragraph {3) was not amended. The former paragraph (2) was deleted.

Article 4

68. This article was concerned more specifically with the return of a
cultural object which had been exported in infringement of a prohibition,
unlike the preceding articles which had dealt with the case of theft,
Already at the preceding session, the group had agreed that neither good
faith nor the precautions which might have been taken by the possessor
could be met up to prevent the return of the cbject, on condition that the
time limits which were laid down had been respected.
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69. As to the article as a whole, one member expressed satisfactlion at
its  extremely solid structure for Article 4 answered the fundamental
question of who would determine whether the object was a "cultural object".
In fact, an action for recovery of the object was to be brought by a State
‘which had to prove that the cultural cbiect was one caught by its control
of the export of works of art and, subject o sub-paragraph (b) of
paragraph (1), establish the cultural importance of the object. What was
being contemplated was therefore existing legislation., The article had the
advantage of setting limits to its own application (whereas Article 3
referred the issue to the judge of the State seized of the case) and also
of establishing precise critera. ' 7

70, As regards the introductory language of paragraph (1), one member
recalled the observations made by the committee on cultural property of the
International Bar Association at its congressg held in Strasbourg in October
1989 which had been unclear as to what +type of prohibition was
contemplated. A majority of the members of the group were of the view that
the intention had been to envisags only existing legislation and that if
the present text was not sufficiently clear it should be clarified that
what was to be understood was a prohibition of a general character which
already existed and that there was no reason to broaden the scope of the
notion of prohibition. One member however stated that he would have
difficulties if the provision were not to cover prohibitions ordered by a
court since, for example, under the Nigerian Constitution, everybody was
expected to respect decisions of the courts and non-observance of such =a
decision would be considered as a contempt of court, He therefore wished to
see the provision extend not only to legal prohibitions but also to those
based on decisions of courts. '

71. Always in connection with the introductory language, the group
came back to a question which was dealt with in square brackets in the
text, namely whether it should speak only of a court or alsc of "any other
competent authority". One member insisted on the retention of those words
since in some countries it was not only a court which might be seized of a
dispute relating to ownership of a cultural object, as a government might
create a special instance to deal with the case and there should therefore
be no limitations on the authority which might determine whether or not a
cultural object should be returned. Anocther member proposed a slight
moedification to the text so that it would simply read "may request the
competent authority of a State". This suggestion did not however meet with
the epproval of the group as a whole, it being pointed out that one of the
innovations of the text was to confer jurisdiction on a national court to
order the return of a cultural object which had not been stolen. '
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72. The group then proceeded to consideration of: sub-paragraphs {(a)
~and (b) of paragraph 1 which laid down conditions to- which the return of
cultural objects might be subject. Sub-paragreph (a), whose origins were to
be found in Mr Loewe's preliminary draft, sppeared in the text between
gquare brackets and a choice was offered between the words ‘“or" and "and" -
linking sub~paragraphs (a) and (b) since the group had been unable to reach
agreement on the matter at its previous session. The members of the group
had in ‘effect been divided, some wishing to retain the criterion of
monetary value as it made it easier for the reﬁuesting State ‘o discharge
its burden of proof and since the use of the word "or" permitted a choice
to be made between this criterion and others, while others preferred the
deletion of subéparagraph (a) or, if it were to be maintained, cumulation
of. the monetany'critérion and the others.

73. Once again there was a-divieion of opinion within the group on
this questioh. Among those who believed it necegsary " to retain the
provision, some argued in favour of the alternative solution ("or"), and
others the cumulative solution {"and"). One member suggested that the
choice between M"or" and "and" would depend upon the -figure: if the
alternative solution were to be chosen then the figure should be increased
whereas under the cumulative solution it would serve only to relieve the
courts of an additional burden. One member went so far as to suggest the
establishment of two limits, a maximum with "or" and a minimum with "and".

74, Initially, a consensus emerged within the group to reverse the
order of sub~paragraphs {a) and {b), as the present order attached too much
importance to the monetary criterion. Subsequently however, since it proved
impossible to find common ground on the existing text, and because in any
event the provision was of.much_less importance than it had. been in Mr
Loewe's preliminary draft where it had been the only condition, the group
decided to delete sub-paragraph (a). One member alone ¢ontinued to argue in

- favour of its retention with a high amount as ' this would simplify
proceedings for the return of objects under the future Convention.

75. The alternative to the criterion of pecuniary wvalue was contained
in sub-paragraph (b) of paragraph (1) in the form of a list of interests
that would be impaired by the illegal export of the object and which would
Justify its return. The group as a whole considered the purpose of this
sub~paragraph to be extremely important in- that it contemplated a change in
the universal practice of States by obliging them to recognize and to
enforce the export control laws of a foreign State. To obtain acceptance of
an exception to the general rule with regard to cultural property, -it would
however be necessary to offer & reasonable description of the situations in
which it would be appropriate to ask States to apply provisions of foreign
law which they would otherwise not apply and it was precisely sub-paragraph
(b) which listed those situations.
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76.- In the course of the examination of the content : of the
sub-paragraph, one member of the group proposed a restructuring of
sub-paragraph (b) as a single sentence and not in the form of a list, and
this for two reasons., The first was the desirability of consistency with
the drafting technigue used in Article 3 whereas the second was a guestien
of presentation as the existing wording attached the same importance fo
five points ({(i), (ii), (iii), (iv) and (v)), which was not true. This
suggestion met with the approval of cnly some of the members of the group
who feared that its adoption would result in all export prohibitions having
to be taken into account. Other members preferred the retention of the
existing wording which at least had the merit of clarity.

77. As regards point (1i1) of sub-paragraph (b), it was recalled that
at the preceding session of the group attention had been drawn to the
problem of clandestine excavations followed by the export of the stolen
object. To take account of this problem one member proposed adding a new
paragraph to Article 4 which would read as follows: "the export of an
object which has been clandestinely excavated shall ipsc facto be treated
as being within the category described in (b)(iii) above'". The group
supported the idea underlying this proposal and decided to refer the
question to the drafting committee.

78. With respect to point (v), some of the language of which had been
placed in gquare brackets and in respect of which alternative drafting had
been proposed at the last session of the group, one member favoured the
adoption of the first form of wording to be found in note 15 in Study LXX -
Doc. 15, which contained a number of elements permitting the determination
of the importance of the object. To this it was however replied that, for
reasons of consistency, the text of Article 3 had been simplified so as to
leave a degree of discretion to the judge and that there was no reason here
to explain how he or ghe should assess the importance of a cultural cbject.
While recognizing that +the present wording of point (v} was not
satisfactory because it did not speak of the rare or unique character of
the object, the group was persuaded by the arguments based on consistency
of drafting and decided that the factors to be taken inte conaideration
when determining the importance of the object should be mentioned in the
explanatory report on the text.

79. The last gquestion to be considered in relation to this proviéion
was the choice between the words in square brackets characterising the
importance of the object {"greai! or "outstanding"). As regards the French
version the group agreed on ths word "particuliére" which conveyed the idea
that even if the object in gquestion was not in itself exceptional, it was
important in the circumstances of the caze and that the request for return
was justified so that a broader interpretation could be given to it. As to
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the English version, there was a difference of opinion as to whether the
word "great" or “outstanding" should be adopted.. Finally,'a choice was made
in favour of “outstanding', although ene member who was dissatisfied with
that word formally requested that an explanation of its meaning be given in
the explanatory report,

80. The group then proceeded to consideration of paragraph (2) of
Article 4 which contained three exceptions to the principle of return to
the requesting State of objects which had been illicitly exported from it.

81. At the end of the last session of the group, all members had been
in favour of the inclusion in sub~paragraph (a) of paragraph (2) of the
idea that prohibitions concerning objects exported.during the lifetime of
the person who created them or within ‘a certain period following that
person's death should not be effective abroad, although two figures had
been indicated in square brackets as there had been no consensus regarding
the length of the period.

i
|

82. .One membér. however objected to the exclusion from the future
Convention of -obje¢ts exported within a certain period following the death
of the artist and proposed that the sub-paragraph should finish after the
words "who created it". She observed that in some countries no proviszion
was made for such a period as was for example the case in her country with
the "Australian Export Act which applied to any object as from the death of
the artist, If however the group insisted on a period of that kind, she
considered that fifty years was absurd and that twenty years would
constitute a compromise.

83. The other members of the group however took the view that such a
choice would constitute a seriocus infringement of the rights of artists, as
it would paralyse the international circulation of cultural objects and
seriously compromise acceptance of the future Convention; they excluded the
posselbility of taking as the time limit the death of the artist. As to the
length of the period following his or her death, it was recalled that the
Tifty year period was based on an analogy with copyright (Bern Convention
of 1886 and successive revisions), and that most laws governing artistic
property contemplated the life of the artist plus fifty years. Such a long
period would permit successors to affirm the artist's reputation abroad as
well as at home, whereas a shorter period would be a sort of confiscation
in their regard. As to the argument that such a period could create a risk
of all the work of an artist disappearing from the country, it was replied
that the State of origin had the possibility of purchasing the artist's
work so as to conserve it in its museums or of making provision in its
legislation for taxation benefits in the case of gifts (example of the
Picasso law in France), :
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84, Without insisting, one member nevertheless pointed out that the
text contained a disparity of treatment between theft and illegal export as
the new Article 3 concerning stolen objects applied to them irrespective of
whether the artist was dead or alive. He therefore proposed a narrowing of
the definition of eultural property by exaluding frem the accpe of
application cultural objects created by living artists, since according to
Interpcl most cases dealt with by it concerned the theft of werks of
artists who had been dead for a very long time.

85, The other members of the group were of =a totally different
opinion, considering on the one hand that there was no difference in
treatment as the twe situations were totally different, namely: thefit which
was punished in all States and in respect of which the rules contained in
the future Convention could not enter into conflict with the interests of
the artist or the artist's family, and illegal export decreed by a State
which most States did not in. practice recognize, and where the ‘export
prohibition might, in certain cases, conflict with interests considered to
be legitimate in the large majority of States of +the international
community. In these cases meost States would be reluctant teo sacrifice the
interests of the artist or of his or her family, and would not therefore.
recognize export prohibitions,

86. The group finally decided +to follow the example offered by
copyright, and to exclude the application of the future Convention when the
export took place during a period of fifty years following the death of the
artist.

87. The group then turned its attention to the relative and absolute
time limits laid down by sub-paragraph (b) of paragraph (2) in respect of
the bringing of c¢laims for the return of cultural objects. The time limits
had been fixed at the. last session at five and twenty years,
notwithstanding the objections of twe members of the group, but the
question had been reopened following the introduction of two time limits in
what had now become Article 3(2), with a view to seeking a degree of
parallelism between the two provisions, ‘

83. Some members favoured a modification of the time limits for
reasons of parallelism with Article 3 and because two different periods
could give rise to problems in regard to objects which had been both stolen
and illegally exported. A larger number of members however believed &hat
the two situations were different and that the suggested parallelism was
not justified. As regards the shorter period, they sugpested one of five
years since one of three years was in their opinion too short for a State
to be able to establish that an object had been illegally exported from its
territory, in particular when its origin lay in clandestine excavations, As
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to the absolute time limit, they thought that a period of thirty years was
much. too long and gould cause difficulties for certain importing States
which might refuse to recognize export prohibitions dating from too far

- 89. The group then considered the question of the time from which the
periods should run, With regard to the shorter period, the group wished to
add a reference to the place where the object was located as the present
text mentioned only the identity of the possessor (with a view to providing
the same alternative as that contained in Article 3). For the absoluts time
1imit, one member pointed out that when the object had been discovered in -
the course of clandestine excavations and then illegally exported, nobody
would know the date from which the period should begin to run. The group
admitted that the present text was not perfect but that it would  be
difficult to improve upon it and that moreover the problem would become one
of the proof to be brought by the two parties in the course of proceedings.
Ultimately, the group agreed to retain the existing language- of the
sub-paragraph. ‘ ’

90, Concerned by the fact that national rules governing export are
subject to change, one member of the group argued in favour of introducing
a condition that for a request for return to be granted, the export
legislation must be the same at the time when the claim was brought as it
had been when the ocbject left the territory of the reguesting State. Other
members of the group supported this proposal and a suggestion was made to
add a new -sub-paragraph (c¢) which would read as follows: "The provisions of
paragraph (1) (a), (b} or .(c) shall not apply when the export in question
ig no longer illegal at the time of the bringing of the claim", which would
cover the case of conflicts of law in time and avoid a prohibition which
had been lifted continuing to have effect. The group decided to include
such a provision in the text while noting the opposition of one of its:
members. '

91, The group then considered paragraph (3) of the article which had
been included in the draft so as to take account of the wish of some of its
members to indicate the circumstances in which the State addressed might
refuse to accept the claim for return of the object or to subordinate its
return to non-pecuniary conditionsa. The group examined a text which had
been proposed by Mr Fracoua and Mr lLalive at the last session but which it
had not been possible to consider in detail for lack of time. The purpose
of the proposal had been to protect. the object and at the same time to
render the claim more credible without creating obstacles to the return of
the object. This new formula provided for the giving of certain information
which would be ‘hecessary for-a request to be admissible,
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92. One member deemed the provision to be superfluous as it did no
more than indicate what the claimant would have to establish to win his
case in any normal proceedings. He further noted that the idea of
conaervation contained in the second sentence was already to he found in
the list of interests which the export would significantly impair (peint
{1} of paragraph (1)(b)): it was for the judge to determine what should
happen after the return of the cbject. :

93. Other members did not share +this view, believing <that the
provizion was fully in conformity with the philosophy of the Convention as
a whole which was to protect cultural objects and not the interests of a
State. It was further peinted out that there was an abyss between the
political will to protect cultural objects -and that of achieving their
recovery, and that such a provision would be of assistance to authorities
responsible for the protection of cultural objects in exporting countries.

94, Some members further emphasized that the provision should not
become a condition for the admissibility of a claim for the return of =
cultural object, but should be a simple recommendation in the sense
understood by Unesco. However the authors of the provision insisted on
maintaining, or even accentuating, the notion of admissibility. In this
connection some members were of the opinion that the structure of the
article should be reconsidered, 28 it was more logical to speak in the
first instance of admisgsibility (paragraph {3)}), and then of substance
{paragraph (1)), and the question was referred to the drafting committee
with a number of proposals intended to improve the wording without however
questioning the maintenance of the provision which had both an educational
and a politiecal purpose.

95, Finally, the group considered the article which had ‘been
restrugtured by the drafting committee =0 as to make its presentation more
logical. This article, which has now become Article %, tracked the
different phases of the proceedings as they would take place in practice:
the first paregraph concerned the bringing of a claim by a State {former
paragraph (1) of Article 4)}; the second dealt with the admissibility of
such a claim (preliminary examination on the basis of certain information}
{former paragraph (3) of Article 4)}; the third contained the 1list of
interests which would be significantly impaired by the export of the
object, with the addition in sub-paragraph (c) of the words "for example, a
scientific or historical character® so as to take account of the suggestion
made by one member of the group {cf. paragraph 77 above) in relation to the
problem of clandestine excavations of archaeological sites. As regards the
former paragraph (2) of Article 4 its wording remaired unchanged apart from
the addition of a new sub-paragraph (c) stating that the legislation
prohibiting the export must not have been repealed at the time of the
bringing of the claim. That paragraph has moreover now been renumbered as
Article 7,
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Article - §

26, Thig article described the circumstanees in which an acquirer in
good faith (in the sense that he neither knew nor ought te have kngwn -of
the fact that an expert prohibition had-been infringed), and who is obliged
to return the cultural object, might request payment of fair and reasonable
compensation from the requesting. State, choose to retain ownership of the
object or transfer it to a person of its choice in the requesting State. At
the end of the second session, different opinions had been expressed within
the study group on various aspects of this article which explained why it
contained a number of phrases in square brackets, upon which the group was
called to decide.

97. One member drew the attention of the group to an oversight on its
part, namely its failure to impute to the possessor the conduct of a
predecessor. from whom it had acquired the chject by inheritance or
otherwise gratuitously {(who had no knowledge of the illegal export). He
considered that it was necessary to state this as clearly as had been done
in connection with theft (paragraph (3) of the new Article 4),.

98, The group discussed a8 nunber of points at the same time and in so
doing realized that the article was badly drafted for it confused different
questions and its wording was sometimes inelegant. It therefore agreed that
the drafting committee rewrite the article, no longer in the form of a
single paragraph, but consisting of as many paragraphs as there were
different ideas expréssed-

98, Some members however wished to make certain suggestions +to the
drafting committee. As regards the last sentence of the article, which was
placed in square brackets, one member expressed concern that the possessor,
who might be a private person,. could limit the intervention of a State by
imposing conditions on a foreign State, even if the intention was to
protect the cultural object. Another member replied that it was possible to
provide that the State addressed could require certain guarantees for the
return (guarantees regarding security, conservation, ...), but it was
pointed out that this could give rise to duplication with the provision in
paragraph (2} of the new Article 5 -{former paragraph (3} of Article 4)
which made those factors a condition for the admissibility of the claim for
return. The language "to interfere in any other way with the possession®
was moreover criticized by that same member for if the State receiving the
object were properly to-discharge its obligations, it would necessarily
have - to interfere with the possession (it would always do that when it
wished to retain an object of public interest and leave it in the hands of
a private person). He therefore proposed that the words in question be
deleted. ' : ' : '
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100. Some members having suggested that the result should be a return
to the status quo ante, one member expressed concern at the fact that it
might facilitate speculation in connection with illegal export. In other
words, if a person were permitted to return the object to another person,
including the one who had illegally exported i%, the latter might be able
to re-export it to someone else in a State that was not a Party to the
Convention. Other members saw merit in this argument and proposed amending
the text so that the person in the country of origin of the object would
have to offer all the necessary guarantees for its proper conservation,
However it would be for the judge to choose from among the many persons
of fering guarantees. K

101. On second reading, the group considered the text proposed by the
drafting committee which took the form of four paragraphs, thus clarifying
the different ideas expressed. Paragraph (1) maintained the principle
according to which the possessor who did not know that the object had bsen
illepgally exported could call for payment of compensation by the requesting
State. This was in effect the former text slightly modified to render it

"more  elegant. The group had =till however +to decide whether the
compensation should be "fair and resesonable compensation" or- "the price
paid by the possessor”, both expressions appearing in the text between
square brackets since, at the last session, some members had considered
that the acquirer in "good faith" of an illegally exported cultural object
should in all cases obtain full reimbursement. The group preferred the
first proposal as fair and reasonable compensation, already chosen in the
case of theft, would allow the judge +to take &account of all the
circumstances.

102. Paragraph (2) provided for other possible choices to be exercised
by the possessor in place of compensation: it could remain owner of the
object or transfer it to a person of its choice in the requesting State.
The original text was not amended, although the drafting committee
introduced the idea that the person to whom the object was transferred must
provide the necessary guarantees for the conservation of the object, as had
been suggested by some members of the study group. Moreover, the sentence
concernihg the undertaking to be given by the requesting State not to
confiscate the object nor to interfere in any other way with the possession
was greatly abbreviated to read: "..., the object cannot be confiscated".

103. In connection with the addition regarding the guarantees required
for the conservation of the object, one member expressed doubts as to the
formula employed {("and who provides the necessary guarantees"), and asked
whether it might not be necessary to link up that phrase with the new
Article 5{2). It was explained that the drafting commitiee had ultimately
decided umanimously to delete the original reference +to guarantees
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regarding the protection, conservation and security of the cultural object
as opinions had differed widely on the: meaning of the words "conservation!
"protection" and "security". The present text was a compromise as it had
seemed to the drafting committee that what wese at issue was certainly a
question of interpretation, but that the guarantees were necessarily those
relating to the objective of the Convention which was the protection,
conservation and security of the cultural object.

104, Subject to an improvement of the' text, the group as a whole
supported the retention of the idea that, in cases where the possessor was
in "good faith", the requesting State should not be allowed to confiscate
the object for otherwise there was a risk that the Convention would never
be ratified. Moreover, the requesting State would, when ratifying the
Convention, undertake to respect the choice offered to the possessor which
would be legally guaranteed.

105, The new formulation of the former second mentence of the article,
originally placed beiween square brackets, did not recommend itself to all
members, some of them believing that it was less clear than the former
text. It was for this reason, and because there exist many other measures
which are equivalent to confiscation, that one member proposed adding to
the existing text the words "... nor subjected to other similar measures",
It was explained that the drafting committee had considered it appropriate
and even necessary to delete a part of the former phrase because of the
‘criticism by one member of the words “interfere with possession" (a State
‘which for example took certain measures of clasmsification -could not avoid
interfering with possession of the object). He was however in agreement
with " the proposal now made, since the notion of confiscation was not the
same  in all countries. The words "other similar measures" created a
difficulty for one member who was uncertain as to their meaning. He asked
whether they included measures limiting rights of ownership which had
exigted prior to the export of the object. For example, if the object was
classified, would the State have to revoke the classification following the
return of the object, or could it maintain it. Although most of the other
members did not share this concern, in particular noting that judges had
never had any difficulties in interpreting sush language in connection with
nationaligation, another text was proposed "... nor subjected +to other
measures to the same effect". The group as a whole accepted that proposal.

106, The group then considered paragraph (3) which had been introduced
foliowing a proposal by Mr Crewdson that the requesting State should be
responsible for the expenses associated with the return of a cultural
object. One member expressed his surprise that there should be a separate
paragraph on this question as this was precisely one of those factors of
which the judge should take account whien calculating the fair and
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reasonable compensation., He believed that by providing that this was a
separate amount, one would in -effect be "limiting" in some way the judge's
freedom to calculate the fair and reasonable compensation, and he therefore
called for the deletion of paragraph (3) or at least a restriction of its
application to paragraph (2). '

107. The other members of the group did not share this view and were
opposed to the deletion or the restriction of the scope of the paragraph.
One of them however admitted that it might seem shocking to require =a
requesting State to cover the costs of the return if the possessor chose to
transfer the cultural object for value to someone in the requesting State,
although he was quite satizfied that paragraph (3) should apply to the
first two paragraphs. Another member considered that it was necessary to
digtinguish two cases, The first was that of a cultural object which was
returned to the country of origin against compensation: it was useful in
such cases to clarify that the costs of the return were not covered by the
compensgation as they were administrative or material costs and did not
amount to compensation intended to avoid causing prejudice to a person in
"good faith" {if he. were not, he would have no claim for compensation as
was provided in paragraph (1)}. The second case was that where the object
was ‘transferred +to a person in the requesting $State, and in those
circumstances it was pointless further to "punish" that person.

108. One member wondered, in connection with punishment, whether one
ought not to "punish" a person who knew that the object had bheen illegally
exported by making him pay the cost of the return., The other members of the
group considered that it was for the reéguesting: State to deal with this
gquesticn after the return of ths cultural object for if this distinction
were to be introduced prior to it, then the return would be more difficult
which was not the aim of the Convention.

109. Strong reservations were expressed by one member, who believed
that the judge should in certain cases be able to determine whether it was
equitable to ask a requesting State also to pay the cost of the return,
since it would already have incurred substantial expenses including those
of the proceedings and the pasyment of compensation. That member would have
preferred it to be possible for the judge to take those factors into
conaideration in a given case and it seemed that the present wording left
the judge no such discretion,

110. Notwithstanding these hesitations, the group decided to leave the
text as it stood, referring to the two previous paragraphs; it was in the
last analysis of the belief that a State claiming the return of a cultural
object which it believed +to be extremely important for its cultural
heritage would be prepared to pay whatever was necessary to obtain its
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return, always subject to the possibility for it to seek an indemnity from
the person respensible or the illegal export,

111. In conclusion the group agreed to the ineclusion of paragraph (4)
which imputed to the pos:essér the conduct of his predecessor from whem he
had acquired the object by inheritance or otherwise gratuitously, an
addition which had besen called for by one of its members, '

112. The article was renumbered Article 8.

_Arﬁicle 8

- 113. Although this article, the text .of which was based on that of
Article 5 of the Hague Convention of 14 March 1978 on Celebration and
Recognition of the Validity of Marrisages, had been deleted at the group's
second session, it had been decided that an attempt should be made to
include the content of that article in another provision so as to set out
and to clarify certain well defined cases in which the principle of return
contemplated in the draft Convention would not be applied. Some members had
been of the belief that for the Convention to be acceptable it was
necessary to retain the idea to be found in Article 4(2)(c) which had been
deleted at the second session of the group and which read as follows: "The
provisions of paragraph (1) shall not apply when ..., {c¢) the object has a
closer link with the culture of a State other than that on whose territory
it was created." This provision had been deleted because the group had
considered that nothing could ever oblige a State to return to another
State an object which was for it of the greatest importance. The text of
Article 6 had been retained in the preliminary draft between square
brackets pending a new proposal from the group.

114. On first reading, the members of the group as a whole reiterated
their wish to delete the reference to public policy ({ordre public) which
could create problems for certain States in ratifying the Convention. A
majority believed that even if that concept were not mentioned in the text,
States would in any event invoke it as a kind of reservation clause. One
member further pointed out that the most frequent use of ordre public in
the traditional sense had been eliminated by the inclusion in the draft of
a provision which prevented "abusive" confiscation and that there was
therefore no longer any need for a special provision. The exanple was also
given of the Hague Convention of 25 October 1980 on the Civil Aspects of
International Chiid Abduction where the same type of problem arose and it
was. recalled that it had been expressly decided not to mention ordre public
in that Convention, although special provisions had been adopted for
specific cases contemplated by the Convention (grave risk of physical or
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psychological harm to the child or of his being placed in an intolerable
situation). It was therefore suggested that in the present case there
should be & possibility to refuse the return of an object, without however
speaking of ordre public in general, rather simply saying that the return
could be refused if the circumstances envizaged by Article 5 obtained just
as much in the State where the ocbject was located as in the State of
origin.

115, Another member believed that a provision on ordre public had no
place in a text seeking to bring about unification. He considered that the
only situation in which the authorities of a State could not be called upon
to give effect to a claim of the kind described in Article 5 was that where
the object had a very close connection with the State addressed. The
fairest solution would be that the claim could be rejected if the object
had for the State addressed as much importance as that required under
Article 5 for the requesting State, '

116. This notion of "close connection", or "as great an importance"
received support within the group which believed that it reflected the
actual relations between States but it nevertheless wished to see a written
version of the provision before taking a decision. The text was therefore
sent to the drafting committee.

117. The article proposed by the drafting committee read as follows:
"The State addressed may [only] refuse to order the return of a cultural
object when its own interest in that object [or that of another State]
under Article 5 (3) is [equal to or] greater than that demonstrated by -the
requesting State'. One member of the drafting committee explained that what
was being done was, in a separate provision, to limit the grounds of
refusal, and that it was precisely this concern, this political choice {it
wag stated that there was only one ground of refusal) which had justified
the use of the negative formula which was to be found in the language
employed in the Hague Conventions.

118. Some members were uncertain as to the meaning of the words
greater interest" and one of them in particular drew attention to a
political difficulty facing a judge who would be called upon to make &
comparative evaluation of the greater interest of ancther State, and he
wondered whether a judge would be entitled to proceed to such an evaluation
of interests when being obliged to take account of foreign laws. It was
replied that judges are often called upon to make such comparative
evaluations, especizlly of economic or cultural interests, even if that
task could seem to be difficult. Moreover, under Article 5, the State
addrezsed already had to determine the interest of the requesting State,
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119. A majority of members preferred the expression "as close a, or a
eloser, connection", which seemed to be mere objeective, to the words
“"greater interest”, The Chairmen however warned against using the private
international law concept of the closest cennecting factor which was a
technlque for choosing the applicable law wheraas in the present 51tuat10n
it was a question of evaluatlng a greater or lesser interest.

120. Two members of the group, Mr lLalive and Mr Ajala, each proposed a
new text for the article so as +to take account of the different
obgervations, The proposal of Mr lalive read as follows: "The court or
competent authority may [only] refuse to order the return of a cultural
object when it finds that that object has & close, or closer, connection
with the culture of the State -addressed or of a State other than the
requesting State.” The second proposal, that of Mr Ajala, had essentially’
the same purpose, but was formulated in = positive manner and with an
addition after the words “competent authority" namely the language "seized
of a claim for the return of a cultural cbject".

121, The group had no difficulty in accepting the content of the texts,
irrespective of whether the formulation be positive or negative. One member
however saw a technical difficulty because it was said in Article 5(3) that
when certain conditions were satisfied the return should be ordered, and
the principal ground of refusal was that where the requesting State had
failed to prove what was necessary for the order of return to be made.
However, in the following article it was said that the only ground for
refusing return was that there was a closer connection with another State.
In the interest of logic he suggested that it be stated in the text that
even when thé conditions mentioned in Article 5 were met, there was still
one situation in which the return would neverthelese be refused. The other
members of the group were in favour of the reintroduction of the reference
to Article 5 whose removal had caused concern to gome. This would permit
the negative formulaticn to be retained and it would no longer be necessary
to include the words '"seized of a claim for the return of a cultural
objéct", proposed by Mr Ajala, as the new formulation now contained the
same idea. Ultimately, the group decided to adopt the wording proposed by
Mr Lalive, adding however the words "When a State has established its claim
for the return of a cultural object under Article 5(3)" at the beginning of
the sentence.

122, The last question to be'considered by the group in relation to
this article’ concerned its place in the text of the draft Convention. The
group agreed ‘that it should be placed after the article which laid down the
basic pr1n01ple according to which the courts of the State addressed shall
order the return subject to certain conditions being met, because it
established an exception to that principle. In the new structure of the
draft the article remained unchanged as Article 6.
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Article 7

123. This article, which dealt with the unit of account to be applied,
had not been discussed at the second session of the group because the only
indication of value, which had appeared in Article 4(1)}(a), had been placed
in square brackets given the differing opinions as to whether it should be
retained or deleted. Since the group had now finally decided to delete that
sub-paragraph, Article 7 no longer had any relevance.

drticle 8

124, This article was concerned with the financial compensation te be
awarded to a person acquiring an object in good faith but who was
nevertheless obliged to return it. It had dealt not with the amount of
compensation, but with the criteria for determining it. Since however the
article was alsc connected with the application of Article 4{(1)(a} which
had now been deleted, the group decided that this article should likewise
be deleted.

Article 9

. 125, This article, which specified what were, at the option of the
claimant, the courts with jurisdiction over claims brought under the draft
Convention, had received a favourable reception from the members of the
study group at its second session. On that occasion, a decision had been
taken to include in the first line of the article, but in square brackets
on account of differing opinions, the words ‘'or other competent
authorities' after the words "the court" in the light of a proposal by one
member who assumed, above all in the context of the new Article 8, that
another authority might have jurisdiction.

126. On first reading, the group reiterated its satisfaction with the
article, in particular because of the choice offered the claimant which
introduced an element of flexibility. Being of the view that the words in
square brackets raised nothing more than a question of drafting, the group
referred the text to the drafting committee,

127. The drafting committee proposed the same text te the study group,
without the square brackets, as it considered that it was necessary to have
regard to other authorities which might have jurisdiction., Moreover, it
divided the two sentences of the article into different paragraphs. The
first offered claimants the possibility of bringing proceedings before the
courts of the State of the habitual residence of the possessor or before



- 35 -

those where the object was located when the claim was brought. The second
paragraph made provision for submission 'qf the dispute +to another
Jjurisdietion er to arbitration. : ’ '

128. As regards paragraph (1), the Secretary-General of the Hague
Conference on Private International Law recalled that he had approved the
creation of a new ground of jurisdiction, which would facilitate the
application of the Convention, namely that of the place where the object
was located, even though this was almost unknown in relation to claims for
the recovery of movable property in Europe and was not to be found in the
major codifications of rules governing jurisdiction at present in
existence, in particular the Brussels Convention of 1968 on Jurisdiction
and Enforcement. of Judgments in Civil and Commercial Matters, and the
Lugano Convention of 1988 which bears the same title. What troubled him was
that the present text sought to  lay down exhaustive rules governing
jurisdiction in connection with the questions dealt with by the Convention,
because after it had stated that the courts where the possessor had its
habitual residence or those of - the State where the cultural object was
located had jurisdiction, the only except1ons it admitted were courts
chosen by the parties or arbitration.

129. He wished to draw the attention of the group to the enormous
difficuities, both practical and above all political, to which such a
golution, if maintained, would give rise, above all in connection with
stolen objects. The problem ought not to arise in connection with illegally
exported objects in. relation to which the claimant would in most cases
probably bring proceedings in the State where the object was located and
which would be a Contracting State. If both States were Contracting States
he could see no practical or political reason for excluding +the normal
grounds of jurisdiction or those provided by existing international
Conventions, espec:lally in the case of theft.

130. By way of conclusion he proposed adding to the present text the
follow:.ng language: "Apart from the grounds of jurisdiction provided by
internal law and international Conventions, the courts of the place where
the object is located shall also have jurisdiction”, that is to say that
they would always be competent even though jurisdichion had not been
conferred upon them by national law or by other international Conventions.
Such jurisdiction would in other words be a special one founded on a Con-
vention and this would fit perfectly into the "great Brussels-Luganc codi-
fication" which recognized special grounds of jurisdiction in exceptional
cases 'in addition to those already existing. On the other hand he had no
objections to the creaticn of a new rule as set out in paragraph (2).
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131, The drafting committee replied that it had not intended to lay
down exclusive grounds of jurisdiction. So as not to exclude other grounda,
a new proposal was made to begin the first paregreph with the words "The
claimant may bring an action under this Convention". This proposzal met with
the full satisflaction of the study group and was adopted.

Artiecle 10

132. The group had not, at its second =zemsion, taken a final decision
on the article which permitted any State to go further than that which was
provided for in the draft Convention, as & new form of wording hed been
proposed and they wished to see the redraft in writing before considering
its implications. The former text "may extend the protection accorded”,
which had been the subject of criticism, had been amended to read "may
accord a wider protection", the term "accord" being understood as meaning
to maintain or to extend, with a view to catering for those States which
already offered wider protection. Another purpcse of the proposal was to
make 1t clear that a requesting State could not, on the basis of the wider
protection which it itself accorded, reguest another State to provide the
same extended protection. In consequence any wider protection would only be
accorded by a State which was in the position of the State addressed,

133. While one member wished to see the text amended as he feared that
the article as drafted could result in differences in treatment and deprive
the Convention of its uniform character, another stated that he had no
difficulties with the substance of the provision. The intention was that
the State addressed could be mere liberal, that is to say more favourable
to the interests of a dispossessed person or a State whose laws had been
infringed, and not to bring about a wnification from which it was
impossible to derogate. It was only the drafting of the provision which
needed to be reviewed s0 as more clearly to bring out its purpose.

134. Some members were less optimistic, considering that the article
dealt with very different situations (that of a dispossessed person and
that of a requesting State). They wondered, when considering these two
situations, whether such an article might not allow a State, because its
legislation were more favourable te a dispossessed person or +to the
requesting State, to upset entirely the balance which the group had sought
to establish between the conflicting interests involved, since the present
text could give rise to different interpretations. Another member insisted
on the fact that this provigion, in permitting a State on the one hand to
retain its more protective rules (e.g. the restitution of stolen objects
-would not give rise to compensation in Common Law systems which would not
give up that rule) and on the other to go further than the minimum required
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by the Convention in different respects (e.g. the concept of theft is
. narrovwer in Common Law than in Civil Law) mixed up different considerations
- and that the present drafting was not suffieiently elear (in particular as
. regards what was meant by the words "in' any other way"). She therefore
suggested that it would be preferable to distinguish the different
situations rather than to have.a general rule covering all of them.

135. Mr Loewe explained what had been the purpose of this provision in
his preliminary draft which had sought . to achieve a3 certain balance bhut
that balance had itself been considerably altered subsequently. He
indicated that had his preliminary draft been accepted then it would have
‘been pessible to extend the protection accorded. But in some States this
was already greater than that afforded by the Convention which would
therefore have represented a step backwards, which was not the object if
the exercise. It was however . clear. that the requesting State could not, by
geing further itself, influence the decisions of a court of another State,
He added that it was not possible to unify legal systems and traditions,
and that the article had been conceived precisely to avoid those
differences being too significant as in any event it was not possible to go
below that which was provided for in the draft Convention,

136. Since there was full agreement as to the principle established by
Article 10, -the group requested the: drafting committee to prepare a
redraft. The committee substantially amended the text in the light of the
observations made within the group, in particular drawing a distinction
between theft and illegal export, while at the same time seeking to
preserve the greatest degree of unification' posgsible. The new text
therefore contained an exhaustive list of matters in respect of which a
Contracting State could accord wider protection either to a dispossessed
person or to a requesting State and to this end the article was divided
into three paragraphs, one concerned with theft, the second with illegal
export and the third contemplating a possible temporal extension of the
scope of application of the future Convention.

137. The first paragraph concerning stolen objects was divided into
three sub-paragraphs: the first made provision for the possible extension
of the Convention to acts other than theft; the second gave an option to
States to extend the period during which a claim for restitution of the
objéct could be brought while the third permitted a State to apply its
national law when this would dimallow the possessor's right to compensation
even though it had exercised the necessary diligence. This last sub-
paragraph wag included with a view to the special situation in Common Law
systems regarding the restitution of stolen objects, although the drafting
conmittee recognized that there could be.other sltuatmns.
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138. The second paragraph waes more particularly concerned with objects
which had been illegally exported and consisted of two sub-paragraphs. The
first allowed a requesting State to allege that the export of an object
from its territory would significantly impair an intereat octher than those
listed in Article 5(3). The second sub-paragraph contemplated the extension
of the application of Article 5 in cases otherwise excluded by Article 7
{one of these would be the time limit for bringing a claim for return).

139. The third and final paragraph of this article concerned both theft
and illegal export and would permit a Contracting State, if it so wished,
to apply the Convention notwithstanding the fact that the theft or illegal
export of the cultural object had occurred before the entry into force of
the Convention in its regard.

140, Some members of the study group wondered whether this language
would not permit a Contracting State to broaden the obligations of other
States, for their interpretation was that each State could go further by
extendihg ity own obligations but not those of other States, which meant in
effect that the provision would only apply when the State wishing to grant
wider protection was the State addressed. They insisted that there should
be no ambiguity on this point and proposed adding in the introductory
language the words 'when it is seized of a claim for restitution or
return”., Another member however criticized this addition on the ground that
it introduced a temporal element, and he proposed rather to say "shall
iteelf remain free*,

141. Another member observed that whatever the formulation chosen,
these provisione would only apply in two cases. First; when the State
extending protection was that where the object was located: it would be
very simple for such a State to accord more favourahble treatment to a
dispossessed person or to a State whose prohibition had been infringed, and
to send back the object under more favourable conditions. The second case
was that where it was the State of residence of the possessor which had
exercigsed the option, for example by ordering restitution without
compensation in accordance with its own lew and when the case was brought
before its courts. When enforcement of the judgment would be sought in the
State where the object was located (and that State had not exercised the
option} it would 're'fuéte enforcement as being contrary to its own public
policy {(ordre public}. In effect the draft Convention could not oblige
other States +t¢ follow indirectly one which had exercised one of the
options by enforcing a decimion.

142, Ultimately, the group decided in favour of the more detailed
formulation proposed by the drafting committee and adopted the text with a
glight amendment regarding its presentation sc as to make it clear that
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‘when a State exercised one of the possible options it did not bind other
States, In addition, the group reversed the order of “this -article and the
following one which established the principle of the non-retroactivity of
the Convention,

Article 11

143. This article specified the temporal scope of ‘application of the
draft by providing that the future Convention is concerned only with
situations arising after the entry into force of the Convention. At the
second session of the study group some members had suggested "that the
Convention should also have retroactive effect s¢ as to avoid what was an
illegal act becoming a legal one because it had been committed before the
entry into force of the instrument, which in a certain way amounted to
approval of illegal =acts. A new proposal had been made but, given the
differences of opinion, the group decided to send the text to a future
drafting committee without taking any decision.

144, This proposal, which read: "However, it shall not affect any
provisions in this respect -which were in force at ‘the +%ime of the
dispossession or of the infringemént prior to its entry into force" met no
opposition in the study group at its last session except for the use of the
word "however" which was not thought to be appropriate as there was no
contradiction between the. two sentences. MNevertheless the members of the
group wondered whether it was indeed necessary +to introduce asuch a
provision. o

145, One member observed that it was still necessary to determine what
was meant by entry into force as there were two possible dates. The first
of these was the objective entry into force of the Convention and the
second the entry into force for a given State. He drew attention to the
fact that apart from the 1958 New York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards where express reference was made to
the objective entry into force, the practice was to speak of the entry into
forece for the State which must apply the text. Since the group was of the
opinion that no guestions of substance were -at issue, it decided to refer
the article to the drafting committee for redrafting in the light of the
observations which had been made.

146. The drafting committee submitted a slightly modified version of
the text so as to take account in particular of the remarks made in
connection with the entry inte force of the Convention., The text now sought
to make it clear that +the cultural object must have been stolen or
illegally exported from a Contracting State after the entry into force of
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the Convention in respect of the Contracting State before the courts or the
competent authorities of which a claim was brought for the restitution or
return of such an object.

147. The members of the study group unanimously adopted the new text of
Article 11 subject to a minor amendment to the English text, that is to say
the substitution of the words "shall apply" for the word "applies®,

148, Finally, since the group did not wish to establish the principle
of retroactivity in this article, believing that any doubt on this point
wbuld render highly improbable the signature and ratification of the future
Convention by many States, it decided to reverse the order of Articles 10
and 11 of the draft so that the principle of non-retroactivity would be
established before reference was made to the possibility in the new Article
11{c) to accord retroactive effect to the Convention.

Proposed new article

148. Mr Merryman submitted to the study group a propogal for the
insertion of a new provision in Chapter III concerning the return of
illegally exported cultural property, the text of which read as follows: "4
State shall be treated as proceeding under Article 5 unless it shows that
the object was stolen from a museum or a religious or secular public
monument or similar institution and that the object was documented as
appertaining to the inventory of that institution at the time of the
alleged theft",

150. He stated that the purpose of such a provision was to prevent
States systematically calling for the restitution of a stolen object,
because the conditions seemed less severe than those required when a claim
was being made for the return of an illegally exported object. Moreover, he
cited by way of example the laws of certain States which confiscate an
object exported in infringement of their export rules, thus permitting such
a State to appear before a foreign court as the owner of the object seeking
its recovery. He alsoc made reference to a Peruvian law according to which
all pre-Colombian and ¢olonial objects found in the country are the
property of the State, which would have the same effect as automatice
forfeiture provisions.

181. Mr Merryman also mentioned the fact that this problem had been the
subject of lengthy consideration by the committee which had drawn up the
Unesco Convention on the Means of Prohibiting and Preventing the Illicit
Import, Export and Trensfer -of Ownership of Cultural Property, and the
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result of its efforts was to be found in. Article 7 (b}{i). He insisted on
agpeared in the prlncipal texts pelatlng ta theft and te 1llggal export and
had already been carefully examined at international level.

152. One member of the group stated that he was fully satisfied with
the proposal which was similar to one he had already made in the course of
previous discussion. A majority of the other members were however more
sceptical as regards the proposal, in particular on account of its highly
political character.. One member considered that such a text constituted a
-kKind of definition which would introduce a distinction betwsen different
categories of cultural objects (those stolen from museums), which the group
-had scught to avoid by the adoption of a very broad definition. Another was
of the belief that the provision was not indispensable because in his
opinion this question fell within the discretionary power of the judge who
should determine whether the conditions had been met in each case and that
the judge's discretion should not be fettered.

153, Subject to certain observations which she would make later after a
more detailed examination of the text, Ms Prott stated that the introduc-
tion of such a provision would cause her a number of problems. The first
would be that it would be almost impossible for a State to recover an
object of an ethnographic character, She recalled that the limitation
period was much toc short, in particular for ethnographic objects belonging
to indigenous communities in the Pacific and in Africa and that if one were
to insist that they found their claims on the basis of illegal export
rather than on theft then the Convention would lose any interest for them.
The second problem related to material found in clandestine excavations or
even in those which were authorised as it would often be difficult to prove
how it had left the territory of the country of origin. There again the
problem of the short limitation pericd was critical for certain categories
of cultural objects, Lastly, a third difficulty was associated with the
theory of international law which suggested that the right of each State to
determine rights of ownership within its own frontierg for objects located
on its territory could not be contested,

154, In reply to certain members who had suggested that the proposal
introduced a new idea into the text, Mr Merryman noted that the group had
not attempted to deal with the question of which law should be applied by
the judge or the competent authority in determining whether the object had
been stolen or illegally exported. At present, the judge would characterise
the claim in accordence with his or her own law and it was precisely that
result which did not satisfy him. It was moreover degirable to avoid any
conflict with the provisions of the 1970 Unesco Convention, to the extent
that the problems dealt with there were analogous.
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AGENDA

Adoption of the draft agenda (S.G./C.P. - Ag. 3)

Feasibility and desirability of drawing up uniform rules relating to
the international protection of cultural property (Study LXX - Docs., 15
to 17)

Other business



APPENDIX III

PRELIMINARY DRAFT UNIDROIT CONVENTIOR
ON STOLEN OR ILLEGALLY EXPORTED CULTURAL OBJECTS

{approved by the Unidroit study group on the international protection
~ of cultural prcperty at its third session on 26 January 1990)

CHAPTER I - SCOPE OF APPLICATION AND DEFINITION

Artiele 1

This Convention applies to claims for the restitution of stolen
cultural objects and for the return of cultural objects removed from the
territory of a'Contracﬁing State contrary to its export legislation.

Artiale 2

For the purpose of this Conventlon, "cultural object" means any
material . object of artistlc, hlstorlcal spiritual, ritval or other
cultural significance. ' -

CHAPTER 1T - RESTITUTION OF STOLEN CULTURAL OBJECTS

Adrticle 3

(1) The possessor of a cultural object which has been stolen shall
return it.

(2} Any claim for the restitution of a stolen cultural object shall be
brought within a period of three years from the time when the claimant knew
or ought reasonably to have known the location, or the idéntity of the
possessor, of the object, and 1n any case w1ﬁh1n a perlod of thirty years
from the time of the theft.,



Article 4

(1) The possessor of a stolen cultural object who is required to
return it shall be entitled to payment at the time of restitution of fair
and reasonable compensation by the claimant provided that the possessor
prove that it exercised the necessary diligence when acquiring the object.

(2) In determining whether the possessor exercised such diligence,
regard shall be had to the relevant circumstances of the acquisition,
including the character of the parties and the price paid, and-whether the
possessor consulted any accessible register of stolen cultural objects
which it could reasonably have consulted.

{3) The conduct of a predecessor from whom the possessor has acquired
the cultural object by inheritance or otherwise gratuitously shall be
imputed to the possessor.

CHAPTER IIT - RETURN OF ILLEGALLY EXPORTED CULTURAL 'OBJ"ECTS

Article &

(1) When a cultural object has been removed from the territory of a
Contracting State (the requesting State) contrary +to its export
legislation, that State may request the court or other competent authority
of a State acting under Article 9 (the State addressed) to order the return
of the object to the requesting State.

(2) To be admissible, any request made under the preceding paragraph
shall contain, or be accompanied by, the particulars necessary to enable
the competent authority of the State addressed to evaluate whether the
conditions laid down in paragraph (3} are fulfilled and shall contain all
material information regarding the conservation, security and accessibility
of the cultural object after it has been returned to the requesting State.

(3) The court or other competent authority of the State addressed
shall order the return of the cultural object to the requesting State if
that State proves that the removal of the object from its territory
gsignificently impairs one or more of the following interests:

{a) the physical preservation of the 6bject or of its context,

{b) the integrity of a complex object,



{c) the preservation of information of," for example, a scientific
~or historical: character,- :

(d)-the use of the ob;ect by a 11ving culture,.
{e) the outstandlng cultural 1mportance of the obgect for the
requesting State.

Article 6

When a State has established its claim for the return of a cultural
object under Article 5 (3) the court or competent authority may only refuse
to order the return of that cbject when it finds that it has as close a, or
a closer, connection with the culture of the State addressed or of a State
other than the requesting State.

Article 7
The provisions of Article 5 shall not apply when:

(a) the cultural obgect was exported durlng the 1lifetime of the
: person who- created:it-or within a period of fifty years
following the death of that person; or o

(b) no claim for the return of the object has been brought before
a court or other competent authority acting under -Article ¢
within a period of five years from the time when the
requesting State knew or ought reasonably to have known the
location, or the identity of the possessor, of the chject, and
in any case within a period of twenty years from the date of
the export of the cbject, or

{c) the export of the object in question is no longer illegal at
the time at which the return is requested.

~ Article 8

(1) When returning the cultural object the possessor may require that,
at the same time, the requesting State pay it fair ard "reasonable
compensation unless the possessor knew or ought to have known at the time
of acquisition that the object would be, or had been, exported contrary to
the export legisiation of the requesting State.



-(2) When returning the cultural object the possessor mdy, instead of
requiring compensation, decide to retain ownership and possession or to
transfer the object against payment or gratuitously to a person of its
choice residing in the reguesting State and who provides the necessary
guarantees. In such cases the object shall neither be confiscated nor
subjected to other measures to the same effect.’ '

(3) The cost of returning the cultural object in accordance with this
article shall be borne by the reguesting State.

{4} The conduct of a predecessor from whom the possessor has acquired
the cultural object by 1nher1tance or otherwise gratuitously shall be
1mputed to the possessor.

CHAPTER IV - CLAIMS AND ACTIONS

Article 9

{1) The claimant may bring an action under this Convention before the
courts or other competent authorities of the State where the possessor of
the cultural object has its habitual residence or those of the State where
that object is located at the time a claim is made.

{2) However the parties may agree to submit the dispute to another
jurisdiction or to arbitration.

CHAPTER V - FINAL PROVISIONS

Article 10

This Convention shall apply only when a cultural object has been
stolen, or removed from the territory of a Contracting State contrary to
its export legislation, after the entry into force of the Convention in
respect of the Contracting State before the courts or other competent
authorities of which a claim is brought for the restitution or return of
such an obJect



Article 11

Each Contracting State shall remain free in respect @f claims brought
before its courts or competent authoprities:

{a) for the restitution of a stolen cultural object:

(i)

(ii)

(iidi)

to extend the provisions of Chapter II to acts other than
theft whereby the claimant has wrongfully been deprived of
posseasion of the cbject:

to apply its national law when this would permit an
extension of the period within which a claim for restitution
of the object may be brought under Article 3 (2);

to apply its national law when this would disallow the
possessor's right to compensation even when the possessor
has exercised the necessary diligence contemplated by
Article 4 (1).

{b} for the return of a cultural object removed from the territory of
another Contracting State contrary to the export legislation of that State:

(i)

{11)

to have regard to interests other than those material under
Article 5 (3});

to apply its national law when +this would permit the
application of Article 5 in ecames otherwise excluded by
Article 7.

{c) to apply the Convention notwithstanding the fact that the theft or
illegal export of the cultural object occurred before the entry into force
of the Convention for that State.





