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CHAPTER 1 ..

- GENERAL PROVISIONS

{Article 3.1
(Application of the Principles)

{1} These Principles“are intended to lay down general
rules for international commercial contracts.
{2). Por the purpose of these Principles:
(a) ‘a contract is international whenever it
invelves a choice between the laws of different
countries;

" {b)} & contract is of a commercial nature whenever
it is made by both parties in the course of their
trade or profession. '

(3) The Principles will apply when the parties have
agreed that their contract be governed by them. o
(4) The Principles may be applied PP
(a) when the parties have agreed that. . their
contract be governed by "general principles of
law", the "lex mercatoria" or the like;
{b) when the parties have not chosen any system or
‘rules of law to govern their contract.
{5) These Principles may provide & solution to the
issue raised where the system or rules of law applicable do
not de: so.]

{Article 1.2 ‘
(Freedom of contract)

The parties are free to enter inte a contract and to
determine its content.]

. (Binding character of the agreement)

A -contract walidly entered into is .bindihg{ upoﬁ the
parties. It cannot -be .modified or :terminated except by
agreement ox as-otherwise,pxoqided1uqder_t§asejpginciplgs.1



[Article 1.4
(Mandatory rules of domestic law)

Nothing in these Principles shall restrict the
application of the rules. of the ‘law'of the forum in a
situation when they are mandatory irrespective of the law
otherwise applicable to the contract.]

{Axticle 1.5
{Exclusion or derogation by the parties).

The parties may exclude or derogate Ffrom-any: of these
Principles, ‘ékcept as otherwise provided in the Principles.]

[Article 1.6°
(ILhterpretation of the Prlnczples)

"'In tHe interpretation of these Prinaiplas, regard is to
be had to the need -to promote uniformity in their
application and the ' cbservance of good faith - in
international trade. ] ‘

[Article 1.7
(Good faith and fair dealing)

{1) The formation," interpretation, performance and.
enforcement of a contract shall be in accordance with. the.
principles of good faith and fair dealing in international
trade.

{2) The parties may not exclude the rxrule laid down in
paragraph (1).] :

[Article 1.8 e e e
{Usages)

(1) ‘'The parties are bound. by any usage to which they
have agreed and by any practices which they have established
between themselves.

"(2) The parties are considered, unless . otherwise
agraed, to have impliedly made applicable to their contract.
or its formation a usage of which the parties knew or ought
to have known and which in international trade is widely
known to, and regularly observed by, parties to contracts of
the type involved in the particular trade concerned.]




[Article 1.9 .-
(Court and arbitral tribunal)

Principles “"court® includes arbitration
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FORMATION

Article 2,1
{Definition of offer)

A proposal for concluding a contract constitutes an
offer if it is sufficiently definite and indicates the
intention of the offeror to be bound in case of acceptance.

Article 2.2
(Withdrawal of offer}

(1) An offer becomes effective when it reaches the
offaree.

(2} An offer, even if it is irrevocable, may be with-
drawn if the withdrawal reaches the offeree before or at the
game time as the offer. '

Article 2.3
{(Revocation of offer)

(1) Until a contract is concluded an offer may be
revoked if the revocation reaches the offeree before he has
dispatched an acceptance.

(2) Howaver, an offer cannot be revoked:

(a) if it indicates, whether by stating a fixed
time for acceptance or otherwise, that it is
irrevocable; or

(b) if it was reasonable £or the offeres to rely on
the offer as being irrevocable and the offeree has
actad in reliance on the offer.

Article 2.4
(Rejection of offer)

an offer is terminated when a rejection reaches the
offeror.



Article 2.5
(Mode of acceptance)

(1) A statement made by.or other conduct of the offeree

indicating assent to an offer. is an acceptance. Silence. or

inacgtivity does not in itself amount to. acceptance.‘,

{2) An-acceptance of an offer becomes effectlve at the
moment - the indication,of assent reaches thgrcffaror.

(3) However, if, by virtue of the offer or as a resuit
of practices which, the. parties have established between
themselves or of usage, the offeree may indicate assent by
performing . an act without notice to the offeror, the;
acceptance is effective at the moment the act is performed. .

Article 2.6
{(Time of acceptance)

An offer must be accepted within the time the offeror
has fixed or, if no time is fiwed, within a reasonable time,
due account.being taken of the circumstances of the transac-
tion, including the rapidity of the means of aommuﬁiéation
employed by the offercr. An oral offer must be accepted
immediately unless the circumstances indicate otherwise.

Article 2.7
(Acceptance within a fixed period of time) .

{1} A .period of time for acceptance fixed by the
offeror in a telegram or a letter begins to run from the ;
moment - the telegram is handed in for dispatch oz from the
date shown on the letter or, if no such date is shown, from »
the. date shown on the envelope. A perlod of time for,
acceptance fixed by the offeror by means of znstantaneoggf
communication begins to run from the moment that the offer
reaches the offeree. i ' )

.{2) official holidays or non-business days occurrlng
dur;ng the period for acceptance are included in calculat;ng '
the pericd. However, if a notice of acceptance cannot be
delivered at the address of the offeror on the last day of
the period because that day falls on an official holiday or
a non~business day at'the'place of business of the offeror,
the period is extended until. the first business day which
follows.




Artlcle 2 8’
{(Late acceptance. Delay in transmission)

(l) A 1ate acceptance 13 nevertheless effectlve as an
accaptanca 1f wzthout delay “the offercr orally so- 1nforms:
the offeree or dlspatches a notlce to that effect. :

(2) 1f a letter or cther wrztmng contalning a late
acceptance shcws that it has ‘beén sent in such circumstances
that lf lts transm1s51on had been normal it would have
reachcd the cfferor 1n due tlme, the late acceptance is
efﬁgctlve 'as_‘an acceptance unless, without delay, the
offeror orally 1nfcrms the " offeree that he considers his
offer as havmng 1apsed or " dlspatches a notice to that

affect,

Article 2.9
(Withdrawai of accapltance)

An acceptanca may be ‘withdrawn if the withdrawal ‘Yeaches
thercffercr before or at ths same tlme as the acceptancé“
would have become effectlve.

Article 2.10
{Modified acceptcnce)

(1) A feplf' to an offer which purports ‘to be an
acceptance but contains additions, limitations or other
mcd;flcatlcns lS a re;ection of the offer and constmtutes a
ccunternoffer ' ' "

 ” (2) However, a reply to an offer which purports to bBe'
an.'acceptance but contains additional or different tefms”
which &c nct materially alter the terms of the offer cdnsti-’
tutas ‘an’ accaptance, unless the offeror, wmthcut undue
delay, objects orally to the ‘discrepancy or dxspatches a
netice to that effect. If he does not so ob;ect, the terms”
of the contract are the terms of the cffer with the mcdlf1“
cations contained in tha acceptance, g

Artlcle 2,11

. {Wrztlngs in confirmation)

" If a writing which is sent within a reasonable ‘cime
after the conclusion of the contract and which purports” to
be a confirmation of the contract contains additional or
different terms, such terms will Dbecome part of the
contract, unless they materially alter the contract or the
recipient, without undue delay, orally objescts to the




discrepancy or dispatches a notice toithat effect,

Article 2.12 :
{Conclusion of contract dependent on agrssment
on gpecific matters or in a specific form)

Where one of the parties in the course of negotiations
insists that a contract not be concluded until there is
agreement on specific matters or in a specific form, the
contract is not concluded before there is . agreement on these
matters or in that form. : :

Article 2.13
{Contract with terms delibsrately left open}

(1) If the parties intended to conclude a contract, the
fact that they have intentionally left a term to be agreed
upon in further negotiations or to be determined by a thixd
person does not prevent a contract from coming into
existence. : :

{2) The existence of the contract is not affected by
the fact that subseguently

(a) the parties reach no agreement on -the term, or

{b) the third person does not determine the term,
provided that there is an altermative means of rendering the
term definite that is reasonable in all of the circum-
stances, including any intention of thé parties.

Article 2.14

(Negotiations in bad faith)

'(l):‘A party is free to negotiate and is not liable for

failure to resch an agreement. : ‘ .

(2} However, a party who has negotlated or broken off

negotiations in bad fazth is liable for the losses caused to
the other party. ‘ '

(3) It is bad faith, in particular, for & party to

enter into or continue negotiations 1ntand1ng not to maka an
agreement with the other party.

Article 2.15 ;
{buty of confidentiality)-

3f information is given as confidential by one party in
the course of negotiations, the other party is under a duty



not to disclosé that informatién or use it  improperly :for
his own purposes whether or not a contract is subseguently
concluded, If appropriate, the remedy for breach may include
compensatzon based on the . beneflt race;ved by the other
rarty. : S

Article 2.16
{Form of ths contract)

“{1} Nothing in these Principles requires a contract to -
be concluded in or evidenced by writing. It may be proved by
any means, including witnesses.

(2) A contract in writing which contains a provision
indicating that the writing. completely embodies the terms on
which the parties' have agréed cannot be contradicted or
supplemented by evidence of prior statements or agreements.
However, such statemants or agreements may -‘be used . to
1ntarpret the writing. : S

(3) A contract ' in writing which contains a provigion:
requiring any modification or termination by agreement to be. -
in writing may not be otherwise modified or terminated by
agreement. However, a party may be precluded by his conduct
from asserting such a provision to the extent that the other
party has relled on that conduct.

Article 2.17
(Contracting under standard terms)

{1} Where one party or both parties use standard terms
in concluding a contract,. the general rules on formation
apply, subject to Articles 2,18 - 2.20.

(2) standard terms are provisions which are prepared in
advance -£or general and repeated use by one party and which
are actually used without negotiation with the other party.

Article 2.18
(Battle of forms)

If both parties use standard terms and they reach .an.
agreement except on those terms, a contract is concluded on
the basis of the agreed terms and any standard terms which
are common in substance unless one party clearly indicates
in advance or later, without ‘undue delay; informs the other
that he does not intend to be bound by such a contract.




(Surprising provisions)

NWo provision contained in standard terms which by virtue
of its content, language oOX presentation is of such a
charvacter that the other party could not reasonably have
expected it, shall be effective, unless it has been
expressly accepted by that party. :

Article 2.20
(Conflict between standard terms
and individual provisions)

If there is a conflict betwesn a gtandard term and
another term [which is not a standard term] the other term

prevails.
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CHAPTER 3 .

dne . L BUESTANTIVE VALIDITY

PN
N

Article 3.1
(Validity of mere agreement)

a3 contract is concluded, modified ox terminated by ths
mere agreement of the parties, without any further reguire-
ment . e :

cemw T Article 3.2
(Definition of mistake)

Mistake is an erronecus assumption relating to facts or
£o law existing when the contract was concluded.

Article 3.3
(Relevant Mistake)

(1) A party may only avold a contract for mistake if
when the contract was concluded the mistake was of such
importance that a reasonable person in the same situation as
the party in error would have contracted only on materially
different terms or would not have contracted at all if the
true state of affairs had been known, and

(a) the other party made the sane mistake, or
caused the mistake, or knew or ought to have known
of the mistake and it was contrary to reasonable
commercial standards of fair dealing to leave the
mistaken party in error, Or

(b) the other party has not at the time of
avoidance acted in reliance on the contract.

(2) Howaver, a party may not avoid the contract, if

{a) it committed the mistake with gross negligence,
or

(b} the mistake relates to a matter in regard to
which the risk of mistake was assumed or, taking
into account all the relevant circumstances, ghould
be borne by the mlstaken party.
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) Article 3.4 i
(Error in expression or transmission)

An error occurring in the expression or transmission of
a declaration is considered to be a mistake of the person
from whom the declaration emanated.

Article 3.5 : .
{Remedies for non-performance) ... - -~ . . -

A party shall not be entitled to avoid the contract on
the ground of mistake if the circumstances. op. which he
relies afford, or could have afforded, him a remedy for .
non-performance. ‘

Article 3.6
{Fraud}

A party may avoid the contract when he has been led to
conclude it by the other party's fraudulent representatdion,
including language or practices, or fraudulent non--.
disclosure of circumstances which according to reasonable
commercial standards of fair dealing he should have -
disclosed,

Article 3.7
(Threat)

A party may aveold the contract when he has been led to
conclude it by the other party's unjustified threat which,
having due regard to the circumstances, -is-so imminent and
serious . as to leave him no reasonable alternative. In
particular, a threat is unjustified if the act or. omission
with which the promisor has been threatened is wrongful  in
itself, or it is wrongful to use it as a means to obtain .the
promise.

Article 3.8
- (Gross disparity)

(1) A party may aveid a contract or an individual term
if at the time of the meking of the contract the contract or
term unjustifiably gives the other party an excessive
advantage. Ragard is to be had to, among other things,

{a} the fact that the other party has taken unfair
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advantage of the 'avoiding party's dependence,

economic distress ‘or urgent needs, or of his

improvidence, ignorance, inexperience ox lack of
" bargeining skill; 8ng ' '

{b) the commercial settlng - and purpose -of - the

contract. S

(2) Upon the reguest of the party entitled to
aveidance, a court may adapt the contract or term in order
to bring it in accordances . wath reasonabla commarcial
standards of fair dealing.:

(3) A court may do so also upon the request of a parcty
recelv1ng a notice of avoidance providing that party informs
the party” ‘who sent the ‘notice promptly after receiving it’
and before that party has acted in reliance on it. The rules”
stated in Article 3.12(2), apply accordingly.

Article 3.9
(Initial impossibility)

(1) The mere fact that at the time of the conclusion of

the ‘centract the performance of the assumed oblxgatzon was'

impossible shall not affect the validity of the contract. -

{2) ‘The mere fact that at the time of the conclus;on 6f -

thé dontract a party was not entitled to dispose ‘of “the *

assets to which the contract relates, shall not affect the -

validity of the contract.

Article 3.10
{Third pesrsons)

¢i) where a fraud, a threat, a gross disparity’ ora
party's mistake is imputable to, ot is known or ought to be’-
known by, a third person for whose acts the other party is ~
respnn31ble, the contract may be avoided under the ‘Same
con&mtlons ag if it had besn concluded by the other partyi“
nimself. '

{2} Where a fraud, a threat or a gross digparity “is
imputable to a third person for whose acts the other party
is not responsible, the contract may be avoided if the other
contracting party knew or ought £o have known of the fraud,
+he threat or the disparity, or has not at the time of
avoidance acted in reliance on the contract.
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Article 3.11.
{Confirmation}

Tf the ‘party who is entitled to avoid the contract
expressly or impliedly confirme the contract . after the
pericd of time for giving notice of avoidance has begun to
run; avoidance of the contract is excluded.

Article 3.12
(Adaptation of. contract)

{1) If a party is entitled to aveld the contract for
mistake but the other party declares himself willing to
perform or performs the.gontract as it was understood by the
party -entitled to aveid, the contract shall be considered to
have been. concluded as- the latter understood it. The other
party must make such a  declaration or vrender .such.
performance promptly after having been informed of the
manner in which the party eatitled to aveid had . understoed
t+he contract and before that party has acted in reliance on
a notice of avoidance.

(2) after such a declaration or performance the right
to avoid iz lost and any earlier notice of avoidance is
ineffective.

Article 3.13
A{Notice of avoidance)
avoidance must be by notice which must reach the 'cthelzl:

party.

Article 3.14
{(Time limits)

(1) HNotice of avoidance must be given .  within a
reasonable time, with due regard to the circumstances, after
the avoiding party knew or could not have been unaware of
the relevant facts and became capable of acting freely.

(2) where an individual term of a contract may be
avoided by a party under Article 3.8, the time-period runs
from the moment that the term is asserted by the other
party.
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Article 3.15
(Partial: avoidance)

"¢ a ground of avoidance-affects only individual terms

of ‘@ contract, the effect ofan’ avoiddhce ds limited to .
those terms if, giving due ' consgideration to  all -

circumstances of the case, it is reasonable to wuphold the
remaining contract.

CArticle 3,16 .
{Retroactive effect of avoidances)

{(1)'" Avoidance shall take effect retroactively. :

- {2) On aveidance either party may claim restitution: of

whatever it ‘has supplied under the contract: or' the part of

it avoided provided that it concurrently makes restitution

of whateveé® it has received under the contract or the part

of it avoided, or, if it cannot make restitution in kind, it
must make 4n allowance for what it has received.

Article 3.17
{Damages)

Irrespective of whether or not the contract has heen
avoided, the party who knew or ought to have known of the
ground for avoidance is liable for damages so as to put the
other party into the samé position it would have been in if
it had not concluded the contract.

R Ty

Article 3.18
(Mandatory character of the provisions)

The provisions of this chapter are mandatory, except
insofar as they relate or apply to mistake and to initial
impossibility. '

Article 3.1%9
(Questions not covéred)

' These Principles do not deal with an invalidity arising
from
{a) lack of capacity,
(b} lack of authority, or
(¢) immorality or illegality.
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Article 3.20
{(Unilateral declarations)

Unless otherwise provided in these Principles, the
provisions of this chapter apply by analogy to declarations
which are addressed by one party to the other.
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CHAPTER 4. .

TN e D oo LU INTERPRETATION: . 0 - S Iniek

Article 4.1
{Intention of Parties)

(1) A countract shall be interpreted according to the
parties' common intention if such an dintention can be
established.

(2) If such an intention cannot be established, the
contract shall be interpreted acceording to the meaning which
reasonable persons of the same kind as the parties would
give to it in the same circumstances.

Article 4.2
{Interpretation of statements and other conduct)

(1) A party's statements and other conduct shall be
interpreted according to that party's intention, if the
other party knew or could not have been unaware of that
intention.

{2) If the preceding paragraph is not applicable, such
statements and other conduct shall be interpreted according
to the understanding that a reasonable person of the same
kind a8 the other party would have had in the same
circumstances.

Articlie 4.3
{(Relevant circumstances)

{1) 1In applying Articles 4.1 and 4.2, due consideration
shall be given to all relevant circumstances, including:

(a) any preliminary negotiations betwesen  the
parties;
(b} any practices which the parties have
established between themselves;
(¢) any conduct of the parties subsequent to the
conclusion of the contract;
{d) the commercial setting and purpose of the
contract; :
(2) any meaning commonly given to terms and
expressions in a trade concernad; and
{£) any usages.
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Article 4.4
{Interpretation of unclear contract terms)

If the terms of a contract are otherwise unclear, they
shall be interpreted so as to give'effect to all the terms
rather than to deprive some of them of effect.

Article 4.5
{Contra proferentem rulse)

If contract terms'ﬁuppiiai by one party are otherwise
unclear, there is a preferanca for their 1nterpretat10n
against that party.

Article 4.6
{Reference to the contract as a whole)

Terms and expressions shall be interpreted in the light
of the whole contract or statement in which they' appear.

o~

‘Article 4.7 ¢
{Supplying an omitted term)

(1) where the parties :fo.alicontract have not agreed
with respect tec a téfm -which'-is dimportant for a
determination of their rights and duties; a term which is
approprlate in the circumstances is supplied.

(2) In determining what is an approprlate term regard
15 to be had, inter alid; to \ Lo

"{a) the intentionof the partles gz expressed in
the contract languageéiy - :

" (b} the purpose of the contract; and

{c¢) good faith and reasonableness.

Avticle 4.8
{Linguistic discrepancies)

If a contract is drawn uwp in two oxr more linguistic
versions being egqually authoritative, in case of discrepancy
between the wversions * there is a preference  for . the
interpretation according ‘to the version in which it was
originally drawm up. R :
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CHRRTER 5.
e e . .. PERFQRMANCE

SECTION l: Performance in General

Article 5.1.1
(Express and lmplied obligations)

The contractual obligations of the ,éﬁ;iies_ may: be
express or implied.

. Article 5.1.2
(Implied obligations)

Implled obllgatlona stem. fram : _
{a) the nature and purpose of the contract;
(b) usages and standard trade practices;
(¢) good faith and reascnableness.

R Article 5.1.3 :
o {Duty .of dzl;gence ;
AN Duty to achieve a spgq;ﬁ;c,gggult)

a{d) To- the extent that an oblxgatlon of é ﬁattf
involves a duty of diligence, that party. ls.bound to observe
the diligence observed by xeasonable persons of the same
kind under similar clrcumstances. .

(2 To the extent that -an oblxgatzon of a party
involves a duty to achieve a gpecific regult, that party is
bound to achieve that result.

Articie 5.1.4 o
{Determination of kind of duty involved)

.In -determining the extent to which an obligation of &
party involves .g duty of diligence in the performance of an
activity or a duty to achieve a specific result, regard
shall be had to the following circumstances, among othexrs:

{a) the way in which the obligation is expressed
in the contract;
{b) the contractual price and other terms of the
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contract; :

(¢) the degree of risk normally involved in
achieving the expected result;

{d) theé other party 5 ability t6° influence the
'performance of the obligation.

Article 5.1.5
(Coé@eratibn between parties)

Each party shall cocoperate with the other party,. when .
such cooperation may vreasonably be expected for the
performance of that party's obligations.

Article 5.1.6
{Partial performance)

— (1} The dbligee‘may reject an offer to perform in part
at the time performance is due unless he has no legitimate
intevest in doing so. :

(2) Additional expenses caused to the obligee by
partxal performance are to be borne by the obligor wlthout
prejudice to any other remedy.

Article 5.1.7
(Time of performance)

A party mast perform its obligations-
4 “{a) if a time is fixed by or determinable from
"~ the contract, at that time:

(b) if a period of timé is fixed by or
determinable from the contract, at any time
within that period unless circumstances indicate
that the other party is to chooge a time; or
{(c) in any other case, within a reasonable time
after the conclusion of the contract. ‘

Article 5.1.8
{Performance at one time or in instalments)

In cases under Article 5.1.6(b} or (¢}, a party must
perform ite obligations at one time, if that performance can
be rendered at one time and the circumstances dJo  not
indicate otherwise. R R
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Article 5.1.9
{Order of performance)

{1l) To the extent that the parties' performances can be
rendered simultaneously; the parties are . bound to render
them simultanecusly wunless the circumstancas indicate
otherwisge.

{2} To the extent (that the performance of only one
party requires a pericd of time; that party is bound to
render its performance first, unlass the circumstances
indicate: otherwise. A 2

Article 5.1.10
{Barlier performance)

(1) The obliges "may -reject  an earlier performance
uniess he has no legitimate interest in doing so.

{2} A party's acceptance of an earlier performance does
not ‘affect the time "for the performance of his own
obligation 3if it has been fixed irrespective of the
pexformance of the other-party's obligations.

(3) Additional expenses caused to the other. party by
earlier performance are to be borne by the performing party,
without prejudice to any other remedy.

Article S5.1.11°
{Place of performance)

{1} If the place of performance is not fixed by nor
determinable from the contract, a party is to perform:
: {a) & monetary obllgatlon, at the creditor's
place of business; - -
sUEL . (b} any other obllgatlon, at its .own place of
o "business. .

"r{2)+- A party must beax'.any increase in the expenses
incidental to performance which is caused by-a change in his
place of business subsequent t¢ the conclusion of the
contract.

Article 5.1.12
{Price determination)

{1} If a contract doss not fix or make provision for
determining the price, the parties are considered, in the
ahgsence of any indication +to the contrary, %o have made
referaence to the price generally charged at the time of the
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conclusion of the contract . for - such performances under
comparable circumstances-in. the trade .concerned, or if no
such price is available, to a reasonable price.

-+42) - Where' the price is to’ be determined by one party

whoge’ .determination -is- manifestly unreasonable, - then .-

notwithetanding --any provision to the contrary, a reasonableg. :
price shall becsubstituted. :

(3) where-the price is to be fixed- by a third person,
and he cannot or will not do 8o, the price -shall be a
reasonable price. , :

{4) -Where the price is to be  fixed by reference to
factors  which .do not exist or have ceased to exist or to be
acgessible,  the nearest equivalent factor shall. be treated.
as & substitute.- : - ' ' SO

Article 5.1.13
(Determ:.nation of qual:.ty of performance)

If the guality of performance is not fixed by nor
determinable from the contwact, a party is bound.to render a
performance -of a quality:that: -is reasonable and not less.
than average in the circumstances. -

Article 5.1.14
{Payment by cheque or other instruments)

(1} Payment can be made in- any. form wused in the
ordinary course of business at the place of payment.

{2) However, a creditor-who accepts, either by wvirtue
of paragraph (1) oxr voluntarily, a chegue, an other order to
pay or a promise to pay, is presumed to do so only on
condition that it will be honoured.

Article 5,1.15
(Payment by funds transfer)

-{1) Unless the creditor has infiica;'tad: s@. - particular
account, payment can be made by a transfer to any of the
financial institutions in which the creditor has made it .
known he has an account. . _ .

~{2). In case of payment by a transfer the obligation of
the debtor is discharged when the transfer to the creditor 's
financial institution becomes effective. C
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‘Article 5.,1.16
“ {Currency of payment):

{1) If @ monetary obligation is expressed in a currency
other than that -of the placé of ‘payment, it may: be paid by
the debtor invtle ocurvency of the place of payment unless:

(a) that currency is not freely convertible; or -

(b) the parties have agreed that payment should
© be” made only’ in the currency in which the

monetary cobligation is expressed. Co

(2) If it is impossible for the debtor to make: payment

in the ‘currency . in" which the menetary . obligation :dis .o

expressed, the creditor may reguire. payment . in the currency
of the place of payment, even in the case envisaged by
paragraph (1)({b).

[azticle 5.1.17
{Currency not spacified)

If *the contract does not indicate in which -currency a

monetary obligation is .due, payment is to be.made in.the - -

currency usually agreed Dbetween parties: for. such
performances under comparable c¢ircumstances in the trade
concerned. ]

Article 5.1.18
(Taxes-and.duties)?u
E&ch party shall bear the costs: af performance of its
obllgatzons. : ; . S

{Imputation of payments)

(1) A debtor owing several monetary obligations to the
zame creditor may specify at the time of payment the debt to
which he intends the payment to be applisd. However, the
payment discharges f£irst any expenses, then interests -due -
and finally the principal. : - o

{2} If the debtor does not make such a specification,
the creditor may, within a reasonable time after payment,
declare-to the debtor the obligation to which he imputes-the
payment, provided that obligation isdue and undisputed.

(3) In the absence of imputation under paragraphs (1)
or (2), payment is imputed to that obligation which
satisfies one of the following c¢riteria in the seguence
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indicated: IR
{a) an obligatibn-wﬂiéh is due or which is the

first to fall due;

{b)-an obligation for- whiah‘;thg:_creditor has
. least security; o

{v) the oblzgat;an whlch is the most burdensoma

for the debter; .. o e Ce
3 s (d) the cbllgatlon whlch has arlsan flrst. e
If none of the preceding. ceriteria applies, payment;,ié
imputed to all the obligations proportionally.

. : ggtg:gle 5.1.20 . :
{Imputatzon of non-monetary obligatzons)

Article 5.1.18 applies with.- appropriate adaptations to
the imputation of performance of nonmmonetary obligations.

AEELQLE_QMLMZ;
(Appilcatian for public permlssion)

. Where the law of a state rgquixes,g_pub;lc.pegﬁission
affecting the -wvalidity :ofi the _contrackt or making its
perforrance imposgsible and that. law or phe ci;¢umstanéés do
not indicete otherwise . ' ' _

{a) if only one party has hls place of bu51ness
in that State, that party shall take the
measures necessary to obtain the permission; and

{(b) in any other «case the party whose
performance reguires permission shall take the
NECEsSSAry measures.

Article 5.1.22
(Procedure in applying for permission)

{1} The party reqguired to take the measures necessary
to obtain the permission shall do so without undue delay. He
shall bear any expenses incurred.

{2} That party shall whenever appropriate give the
other party notice of the grant or refusal of such
permission without undue delay.
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Article 5.1.23
T (Permission neither granted nor refused)

{L)y If, “notwithstanding the- fact that : the party
responsible took all measures required, permission wag
neitheér granted nor refusediwithin' an agreed périod or,
where no period has been agreed, within a reasonable time
from the ‘'conclusion- of: the! contract, either 'party is
entitled to terminate the dontract. : B

{(2) Where the permission affedts only ‘some terms, .
paragraph (1) does not apply if, giving due consideration to
all circumstances of the case, it is reasonable to uphold
the contract even if the permission. is refused.

‘Article 5.1.24
{(Permission refused)

(1) The refusal of a permission affecting the wvalidity
of the contract renders the contract wvoid. If the refusal
affects the validity of only some terms, only such terms ave
void if, giving due consideration to all circumstances of
the case, it is reasonable ‘to uphold the remaining contract.

(2) “Where +the vrefusal of a permission 'makes~ the .

performance of the contract impossible in whole or in part, -
the rules on non-performance apply. R
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SECTION 2: -Hardship

Article 5.2.1
{Contract: to be observed)

If the performance of a contract hecomes more onerous
for one of the parties, he is nevertheless bound to pexrform
hiz obligations subject to the followmng provisions on
hardship.

Article 5.2.2 '
(Deflnitzon of hardshlp)

There is a -case. of hardsh:.p where . the occurrence .of
events fundamentally alters the equlllbrlum of the contract
vhether because the cost of a party’'s performance has
increased or because the wvalne of the performance a party
receives has diminished, and. .

{a) the events occur or becoma known to the
parties after . the conclusion of the contract; .
.{b). the events. could not  reascnably hé,\{_e ,:i'};peen--._ -
taken into account by.the disadvantaged. parxty.at ..
the time of the conclusion of the. contract:-

{c) the events are beyond the control of the
disadvantaged party; and

{d) the risk of the.events was not assumed by
the disadvantaged party.: -i....

. .z;,VArticle-n‘S';‘zj‘ S ,_
(Effects of hardship) .

- (1) In-a case of hardship the disadvantaged party is
gntitled to reguest renegqté’,at_ions,. The recjuest shall be
made without undue delay and shall indicate the grounds on
which it is based.

{2} The request for renegotz.a.t:.on does not in itself
entitle the disadvantaged party to withhold performance.
{3} Upon failure to reach agreement within a reasonable
time either party may -resort to the court. IR
-{4) - Having-found-hardship, a court may, if reasonable, o
(a) terminate the contract at a date anq on terms .
to be fixed, or. e :
-{b) adapt the contract with a view to restorn.ng its
g@nl ibriam..
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CHAPTER &

NON~PERFORMANCE -

R SECTION:l: General Provisiong = .-

Article 6.1.1
{(Definitiom)

In these Principles "non~performance” means failure by a
party to perform any of its obligations under the contract,
1ncludang defect;ve perfcrmance or lata parformanca.

Article 6.1.2
{Other party’s Iinterferencs)

A party tay not rely on the other party's non-per-
formance t6 the extéfit that such non~parformance was caused
by the first party's ict or omission or by another event as
to which the first party bears the risk.

-~ Article 6.1.3
{(Withholding Performance)

(1) Where the parties are to perform simultaneocusly,
either party may withhold performanca until the other party
tenders its performance. ™

(2) where the parties are to perform consecutively, the
party that is to perform later may withhold its performance
until’ the first party has performed.

Article 6.1.4
{Additional period for performance)

(1) 1In any case of non-performance the aggrieved party
may by notice to the other party allow an additional period
of time for performance.

(2) During the . additional period the aggrieved party
may withheld performance of his own reciprocal obligaticns
and may claim damages but he may not resort to any other
remedy. If he receives notice from the other party that the
latter will not perform within that period, or Aif upon
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expiry of that period due performance has: not been made, the
aggrieved party may resort to any of the remedies that may
be available under this chapter.

(3) If in a case of. delay in performance which is not
fundamental the aggrieved party has given notice allowing an
additional period of time of reasonable length, he may
terminate ‘the contract at thé end of that period. If the
additional period allowed is 'not of reasonable length it -
shall be extended to a reasonable length. The aggrieved
party may in his notice provide that if the other party
fails to perform within the period allowed by the natice the
contract shall auvtomdticdlly terminate. - ‘

{(4) Paragraph (3) does not apply when the cbligation
whith has not been performed -is “only "& minor part of the
defaulting party's cortractual obligation. :

Article 6.1.5
A{Porce majeuré)3

(1) A party's non-pérformance is- excused AE- that party
proves that thé non-performance was -due to- an impediment
beyond itz control and that it could not reasonably be
expected ‘to have taken the impediment into account at the
time -of the conclusior of the dontiddt of to have -avoided or
overcome it or its ‘conseguences. '

(2) when the impediment is only temporary, ‘the axcusge
shall have effect for such period as is reasonable taking
into account the effect of the 1mped1ment on performance of
the contract, - :

(3) The party who falls to perform mist give notice to
the other party of the impediment and its effect on its
ability to perform. If the notice -is. not received. by  the
other’ party “Within a reasonable time after the party who:
faits ~ to pérform knéw or ‘ought té have ‘known of the-
impediment, it is liable for damages .vesulting from such-
non-receipt; '

(4) HNothing in this article prevents a party from exer-
cising a right to terminate the. contract or withhold
performance or reguest interest on money due.
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B SECTION 2 :: . Right to Performance .

Artiﬁle 6.2.1
(Parformance of .monetary obl;gatzon)

- If a party who is obliged to pay money does not do so, .
the other party may require payment.

: ] Artlcle 6. 2 2
(Performance of non-manetarg ablzgation)

- If a party who owes gﬁggblégationuother than one to pay
money does not perform, the-other party may require pexr-
formance, unless

(a} performance is impossible in law or in fact;

(b) performance or, whare relevant, enforcemant is
unreasonably burdensome oY expense;

{c) the party entitled to performance may reason-
ably obtain performance from another source;

(d) performance is of an exclusively personal;
character; or R
(e) the party entitled to performance does not
require performance within a reasonable time after
he has, or ought toc have, become aware. of the .
non-performance.

Article 6.2.3
(Cure of defective performance)

The right to performance includes in appropriéte cases |
the right to reguire repair, replacement oxr other cure. of.a..
defective performance. The provisions of Articles 6.2. l and -

6.2.2 apply accordingly.

(1)

Article 6.2.4
{(Judicial penalty)

Where the court orders a defaulting party to

perform, it may also direct that this party pay a penalty if
he does not comply with the order.

(2}

The penalty shall be paid to the aggrieved party

unless mandatory provisions of the law of the forum provide
otherwise. Payment of the penalty to the aggrieved party
does not exclude any claim for damages.
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- Article 6.2.5.
{(Change of remedy)

[(1) BAn aggrieved party who has required performance of
a non-monetary - obligation .and  who .has not received
performance within a period f:.xed or otherwise within a
reasonable: period of time may invoke any. other remedy for
non-performance.}. . S g

[{1) &An aggrieved -party who has requ:.red performance of '
a non-monetary obligation ie not precluded from invoking any
other reémedy.]

{2} If the decision.of -a court for performance of a’
non-monetary obligation gannot be enforced, the aggr:.eved
party is not pxecluded from .1.nvok1ng any other remedy for
nonwperformance.
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SECTION (3: Termination

“Artictae 6.3.31
(The rzght #o terminate ‘the . contract)

{1) A party may terminate the contract 1f tha fallure
of the other party to perform an obllgatlon under the
ccntract amounts to a7 fundamental nenwperformance.

(2} In determining whether a failure. to perform an
obl;gat;on amounts to a fundamental non—parformance the
followlng clrcumstances are significant . ‘

{a) whethex . the- non~performance subétantially
“deprives ‘the aggrieved party rof what  he was

antitled to expect under the contract unless the

other party did not foresee and could “not

reasonably have foreseen such result;

(b} whether strict compliance with the obligation

which has not been performed is of essence under

the contract;

{c) whether the non~performance is intentional or

reckless;

(d) whether the non-performance gives the aggrisved

party reason to belisve that he cannot rely on the

cther party's future performance;

(e} whether the defaunlting party will suffer dis-

proportionate less as a result of the preparation

or performance if the contract is terminated.

{3) In the case of delay the aggrieved party may. alsoc
terminate the contract if the other party fails to perform
before the time allowed him under Article 6.1.4 has expired.

Article 6.3.2
{Notice of termination)

(1) A party's right to texminate the contract is to be
exercised by notice to the other party.

(2) If performance has been offered late or otherwise
does not conform to the contract the aggrieved party will
lose his right to terminate the contract unless he gives
notice to the cther party within a reasonable time after he
has or ought to have become aware of the offer or of the
non~conforming performance.
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s Argiele 6.3.3
(Anticipatory non-performance)

Where prior to the date for performance by one of the
parties it is clear thatthere will'be a fundamental non-
performanca by hlm, the other party may terminate the
contract.” ' R T T e

Article 6.3.4
{Adegquate assurance of due perfbrmance)

2 party who reasonably  believes that there will be a
fundamental non-performance by the other party may demand
adeguate assurance of due performance and may meanwhile
w;thhold hls _owh performancef Wheére this assurance is not
provmdad with;n a reasonable tima the party demandlng it may
termlnate the c0ntract. '

S Article 6.3.35 .
_ (Effects of termination in general) - .

{1) Termination of the contract releases both parties
from their obligation to effect and to receive future per-
formance. R

(2} Termination does not preclude a claim for damages
for non—perfcrmance.

' (3) fThe termination does not affect ‘any provision in
the contract ‘For the settlement of disputes or. any other
term of the contract WhlGh is to operate even after
termlnatlon.'_ B =

Article 6.3.6
{Restitution)

(1) On termination of the contract either party may
claim restitution of whatever he has supplied, provided that
he concurrently makes -restitution of whatever he has
recaeived. If restitution in kind is not poseible allowance
should be made in money whenever appropriate.

(2) Howevei, if performance of the contract has
extended over a period of time and the  contract is
divisible, such restitution can only be claimed  for the
period after termination has taken effect. '
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SRCTION 4: Damages and axemption clauses

eshrticle 6.4.1 :
't (Right to damages) . .

Any non~performance gives the aggrieved party a righ£¥§§
damages either exclusively or in conjunction with any other

remedies except where the non-performance is excused under
these Principles. o

cArticle 6.4.2. .
. {Full compensation)

(1) The aggrieved party is entitled to full compen=
sation for harm - sustained as- a .result of the non--
performance. This harm includes both any loss which he
suffered and any gain of which he was deprived, taking into
account any gain to the aggrleved party resulting from his
avoidance of cost or harm. - . .

{2} Such harm may be non—pecunmary and includes, for
1nstance, physacal suffering or emctional distress.

{Certainty of harm)

(1) COmpénsation will be made only for harm,‘ihciudiné
future harm, that is estahllshad with a reasonable degree of
certalnty. -

(2} Compensation may be due for the loss of a chance :1.11""=
proportion to the probability of its ocourrences. e

(3) Where the amount of damages cannot be egtablished
with a sufficient degree of certainty, the assessment will
be at the discoretion of the court. '

Article 6.4.4
'(Foreseeability of harm)

The d&faultlng party iz Jliable only for loss whlch ha
foresaw ox vould reasonably have foreseen at the time of the
conclusion of the contract would be likely to result from
his nop-performance.
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Article 6.4.5.
{Proof of harm in case of replacement transaction)

' Where the aggrievied party has terminated the contract
and ha& “made a replacement transaction within a reasonable
time and in a reasonable manner it may recover the
difference between the contract price and the price of the
replacement transaction as well as damages for any further

“Article 6.4.6 .
{Pr¢of ©f harm by current prica}

{1} Where the aggrieved party has terminated.  the
contract ‘and has not made a .replacement transactlon but
there is a current prive for the performance contractad. for,
it may recover the difference between the contract price and
the price current at thé time ‘the contract is termmnated as
well as damages for any further harm. :

(2) Current price is the price generally charged for
goods or services delivered’ or rendered in -comparable
circumstances at the place where the contract should have
been performed or, if there is no current price at that
place, the current price ‘at such other place that appears
reasonable to take as a reference.

Artlcle 6.4.7
(an-perfbrmance due in part to the aggrieved party)

When the harm is due in part to the aggrieved party{s
act or omission or to another event as to which that party
bears the risk, the amount of -damages shall be reduced to
the extent these factors have contributed to the harm,
taking into account the respective behaviour of the parties.

Article 6.4.8
- (Mitigaticn of harm)

(1} The defaulting party is not liable. for harm
suffered by the aggrieved party to the extent that-tha harm
could have been reduced by its taking reasonable steps.

(2) The aggrieved party is. entitled to recover any
expenses reasonably incwrred in attempting to reduce the
harm.
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Article 6.4.9:
(Interest on damages)

‘‘Unless “Othérwise agreed, -interest -on damages. for
nbn~performaicé -Of -non-monetary ohlmgatxons accrues as from
the tlme of"nonvperformance.‘ :

Article 5.4.10
{Damages for Ffailure to pay money)

(1) 1f a party does not.pay a sum of money when it
falls due the aggrieved party is entitled. to interest upon
that sum from the time when paymant is due to the time of
payment. : : o .. . .

“ (2y Thé'rdte of interest shall be the average _bank
short-term lending rate to prime borrowers prevailing for
the currency of payment:at the place for payment,. ox where
ne such rate axists at that place, then the same rate in the
gtate of the currency of payment. In the absence of sugh_g
‘rate ‘at either place the rate of interest . shall be the
‘appropriate ‘rate fixed by the law of the State of the
ﬁcurrency of paymént.

7 (3) The - aggrieved party is  entitled to. aqﬁ;tlgngl
damages if the non-payment caused it a greater_ha;mi A

Articie 6.4.11
(Manner of monétary redress}

(1) Damages are to be paid in lump sum. However, they
“may be payable in instalments when: the nature of the harm
‘makes this appropriate.’ o S
Sy namages to be paid in 1nstalments may be 1ndexed.

Article 6.4.12
{(Currency in which to asssess damages)

Damages are to be assessed either in the ocurrency in
which the monetary ocobhligation was expressed or in the
currency im which the harm was suffered whichever is moxe
w'approprxate. R : e
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Articie 6.4.13
{Exemption clauses)

A term which limits or excludes one party's liabkility
for non-performance or which permits one party to rendexr
performance gubstantially different from what the other
party reasconably expects may not be invoked if it would be
grossly unfair to do so, having regard to the purpose of the
contract.

(Agreed payment for non~performance)

(1) where the contract provides that a party who does
not perform is to pay a specified sum to the aggrieved party
for such non-performance, the aggrieved party is entitled to
that sum irrespective of its actual harm.

(z) However, despite any agreement to the wontrary the
specified sum may be reduced to a reasonable amount where it
is grossly excessive in relation to the harm resulting from
the non-performance and the other circumstances.



