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CHAPTER 1
©+ General: Provisions -

LT

ArtlcleJ1T1 R
{APPllcatlon of - the Pr1nc1p1es)

. (1) These ‘Principles are: ilntended to S lay -
c-down generalnirules for 1nternatlcna1 commerc;allﬁ!ﬂ
-.contracts. c ST
(2) «"For the: purpose of these Prlnczples.-i

7 {a) avcontract isg international: ‘whenever
it involves ‘a choice between the laws ofii?ﬂ
~different countries; = ‘ . S
= (b)) a contract is of a commerc1al natureﬂfﬂ
“whenever ‘it "is made by both parties - 1n’ o
the course of their trade or professidéni” i
(3) The Principles w1ll apply when the
4.7 parties - have- fagreed that their- contract be
'=Hgoverned by them. P R
~{4) -The 'Principles may be applled ; S 4
»* - {a) when ~the parties “‘have = agreed: thatf“
‘their 'contract be  governed by~ "general .
principles:of law", the "lex mercatorla"“=~%
caor-the. likey - ' ‘ S
= (b} when -the partles have not chosen any v
S A --~£system Lor rules of law to govern thezrvf7f
e ~contract., DAL S
(5) These Principles fﬂmayr be used- tb-
1n¢erpret ‘or ‘supplement ingtruments  of
1nternat10nal uniform law. Lo DU

a. Scope:ofithe Princinles

The': Pr1n01ples open w1th the statement that +they "are
intended :to :lay down . general rTules for international
commerclal ccntracts" (paragraph 1. T AT s Sl

‘There are two ba31c reasons for 1im1t1ng the scope’ of
-the Principles to "international" contracts only. Firsti-of
‘all, ~it is'when a given transaction presents factual -links
with - more * than ' oéne State that -conflicts between ' the



respective national laws may arise, and this not only in the
absence of any international legislation, but also where the
applicable uniform laws are obscure. as to their precise
meaning or present true gaps. Secondly, given the
considerable differences which continue to exist between the
variocus countries or regions as: to their economic and
political gtructure and development and: ‘the reluctance
shown by most States to give up the peculiarities
characteristic of their national legal system, it would be
entlrely unrealistic to attempt to lay down on a world-wide
basis rules intended also to cover purely  domestic
transactions. After . all, the Principles are not intended to
unify..existing national 1laws, but rather to enunciate
principles and rules which .are common to the existing legal
systems or, where such .a. "common . core" cannot be
established, to select the solutlons which seem best adapted
to the special requlraments of international commercial
contracts. ‘ . . o

As. to the restriction to -"commercial" contracts,. this
is in nc way intended to take over  the  distinction
traditionally made  in some legal systems between "civil" and
"commercial® parties and/or transactions, i.e. to make the
application . of.-.the  Principles dependent .on whether the
parties - have . the .. formal status - of  "merchants"
{"commergants"; "Kaufleute"). The idea is rather that of
excluding . .from the .scope of - the ~Principles so-called
"consumer transactions".: which. within the various legal
systems are increasingly subjected to special rules aiming
at the protection of .the consumer, .i.e. the party which
enters . into the . gontract otherw1se ‘than. in the course of its
trade or profe551on - S ree

b. Criteria for the determination cf the "international®
and "commercial" character of contracts AT

1. "International® contracts (Article 1.1(2)(a)) - -

. .~ There 1is -great-. varlety of  ways in . which the
xnternatlonal character of a. contract may be defined. The
solutions range from a  reference to the - -difference -of
nationalities of the parties or +to their domicile or
residence in different countries,. to the adoption of more
genenal crlterla such as the. contract having "significant
cqnngcthns, with more thanwfone State", or the contract
“involving .a choice between- the laws of -different States".



By opting -for - this :rlatter: . formula: the Principles
intentionally adopt a broad definition of "international®
contracts which: practically excludes only fhose: cases. where
no international =2lement at all is involved i.e. where all

thesrelevant "elements of ‘the contract questlon are
connected with-only one country.: T T P

Illustra't icn . L tLowe T BT
Company  A; & subsidigry of foreign. mother company: G,
enters. into a’ distributorship agreement with ,-;Co;npanf--;s
for the sale of C's goods on the domestic market. The

" 'mere: fact that the agieement concerng sgeods ‘which have
to he imported-is sufficient:for a choice-between  the
- lawe of differentocpuniries to ‘be invelved and thereby
to render ‘it M"interbational? in chardcter for . the
purposes of the application of the Princirles.

:2-f"Commerc1al" contracts (Artlcle l l(2)(b)

Also- w1th‘refpect to the dlstlnctzon betwe@n consumer
and non-consumer contracts the criteria adopted at  both
national and intarnational level wvary. While the formula
‘used,;  for “instancz, by Article 2 €ISG ("This :Convention does
‘not dpply to sales: (a) of goods bought for-persenal, family
‘or “household wse [...]") defines the .consumer transactions
“for the purpose of excluding them, the formula-used; in: the
Principleés ‘and which - is inter jalia inspired by .the, 1987
“‘English Consumer Protection’ Act would appear :to be.. more
‘appropriatéc for the positive. definition. of what is. to: be
dongidered @ non~consumer or-."commercial® transaction.. .

'Illustrailon 2 o : : : .

Company: d:l.rector ‘AT stays in:.a hotel du.r:mg hls/her

- bissness trip abrvad and rents both a room for: pe gpnal

"~ use and 'a.conference room for -a busigess_—,megtigg. ~In

the’first cdse he/she.acts.as a consumer, while :in- 4l

- second heé/she acts. "in the course of his/her -trade--or

i profession®; with the corisequence that only the. second

vaooisoo 1 Dl connract - can -be . wonsidered - to be-- cormnerc:l.al - in

: ] . character - for: the. purposes ©of the appl;c*at:x.on of the
Lem : Pr:.uciples. . C




The Prlnczglgs as rules of law qovernlng the contragt

BRI 1;’mxpress chOrce by the parere '{Artlcle 1;1(%34,3ﬂ._;

As the: Prmncmples represent a comprehen51ve system:of
rules of contract law whichk are common to the  existing
national legal systems and/or best adapted to the special
requirements of international commercial transactions, there
mnight be good reasons for the parties -to.-choose them

Jexpressly ag ‘the rules applicable to their contract, in lieu
iof ene or anether partlcular domestlc law.

Tradltlonally the- freedom of choice of the parties in
~ dasignating the law governing their contract is limited to
~the law of single States. Therefore, a party's reference ta
“'the Principles will ag a rule only amount to- an agreement to

incorporate them into the ‘¢ontract, with the*result that the
proper law of the contract will still have to be determined
separately on the basis of the rules o0f the private
international law of the forum, while the Principles will
bind the parties only to the extent that they do not affect
“the ‘rules ‘0f the proper law from which the partles may not
derogate. - !

: The situation may be dlfferent if the partles agree to

" gsubmit - the ‘disputes ~ arising from their ‘contract to
"erbit%a%ibn Arbitraters are not necessarily -bound by a
partlcular domestic law. This is self-evident if they are

- authorised by the parties to decide ex aequo et bond - (see
“A¥Fridle VII(2) ‘of the 1961 Geneva Convention on  Inter-
“national Commercial *Arbitration; Art.: 28(3) of the 1985
UNCITRAL Model Law on International Commercial Arbitration).
But even in the absence of such an authorisation there is a
growing tendency to permit arbitrators to base their
decisions on pringiples and rules - different . from those
“adopted- by -State’ courts. This tendeéncy has recently received
& gignificant confirmation by:the UNCITRAL ‘Model Law, where
iit*is’ expressly stated that "{tlhe arbitral tribunal shall
“‘decide the dispute in accordance with such rules of law as
"are chosen”"by the parties as applicable to the substance of
the dispute" (Art.  28(1l)),  and that only: "[flailing any
‘designation by the parties the arbitral ‘tribunal shall apply
“‘the law determined by - the conflict of laws rules which it
.considers applicable" (Art. 28(2)). Following this approach,
the parties would be free to choose the Principles as the
"rules of law" according to which the arbitrators shall
decide the dispute, with the result that the Principles
would apply to the exclusion of any particular national law.



2. ThesPrinciples’ appliedi-as "lex > mercatoria™ (Artidle
1.1(4)) Fiat (Artic

. In . practice; parties to 7an fntefhatibnal"édﬁmércial
contraqt, srespecially  in  the'sfield of - the “construction
Jindugtryoercof the exploitation of ‘natural’ resourdes, qu1te
frequently: state that:’their corntract shall be governedi‘by
ehe geﬁeral pr:nc1ples uniyvérsally: recognlsed by civilised
mations"; by nthe: "wsages: and customs: ‘of internatidnal
‘tra_hdaé'.ctj.by_'"th'e‘{fléfx ‘mercatoria”, etc. Equally, arbitratdrs)
drrespective of s whethér wor. not authorised. :to" act *fds
"aimiable:: compositelrs™,fxrand unless ' the parties’ - ‘Have
expressly:subjected their scontract to a particuldr natidnal
Law, indstead ofsbapplying  the law ‘of “d single - State,
increasingly base*theirdecisions on principleées  and” rules
which - are runiversally® acdeptéd ‘and/or <considered to be
partlcularly suitabl¥e for 1nternatlonal contracts. - R

Until now such reference by the parties,:or recourse by
the arbitral tribunalle, to not better identified principles
and yules of a supra-national or transnational cha¥acter has
beenﬁcriticised inter alia because of the extremé”VagueﬁeSS
pf A comprehens;ve and well deflned get of rules such ‘ag’ the
Principles instead of & solution worked:out fon an ad hot
basis could considerably reduce such uncertainty.

3. The Principles as a means of interpreting and
suppiementing existing  international instruments
(Article 1.1(57}) I

Any .legislation, whether of international or national
origin, raises guestions concerning the precise . .meaning of
its individual provisions. Moreover, such legislation is by
its very nature unable to anticipate all the problems to
which it will be applied. In applying domestic statutes one
can rely on long established principles and criteria of
JAnterpretation to ‘bel found: within each legal system: The
situation is far more uncertain with respect to dinstruments
which, although formally incorporated into the various
‘hational legal systems; have been prepared and agreed. upon
at international level. .- - ' £

According--to the traditional wviéw even- in suc¢h cases
recourse rshould be made: ‘to::the . principles 'and criteria
provided: in domestic-law, be @t the -law of the.forum or the
law:which, according " to «the -relevant  rules . of  private



international law, would be applicable in the absence of the
uniform law.

- Nowadays ‘both State ‘courts ‘and - and arbitral tribunalsg

~ .tend:-more and more’ to° abandon such a nationalistic or

"gonflictual” method and' instead ‘seek to interpret’ and
supplement:: thé . international  instruments accbrding to
‘autonomous -:and internationally uniform principles.’ Thls
approach, which ‘has even. been expressly sanctloned in the
most - recent conventions (cf. Article 7 CISG), is based on
the assumption ~~that . uniform - law, ‘even after - its
incorporation into the various national legal systems, only

i; formally ‘becomes an ‘integrated part of the latter, whereas
“from a substantive point: of view it does not lose its

original ::character of a' special body of law autonomously
elaborated: at internatiorial level and intended to be applled
in a uniform manner throughout the world. '

= - So-.far such autonomous principles and criteria for the

» . interpretation and - supplementing of ~the international
= . instruments have had ‘to be found each ‘single time by  the
z+ judges and arbitrators- themselves ‘on the basis ©of a

. comparative survey of the solutions adopted in the different

Lﬁfnatiahal legal systems. The Pr1n01ples could con51derably
~<ffac1lltate thelr 1ask in thls respect. o - .

(Freedom of contract)

-The parties are free' to enter into an cantract
and to determlne ltS COntent. :

" COMMENTS -

v oof 1nternatlona1 trad

| The.-pr:;nc:l.plfe* of freedom of contract is éfi-‘pa;amggnt
importance in the context of international trade. The right
of bu31nessmen to decide freely to whom to offer their goods

v or sérvices and fron - whom to be supplled together w1th the

possibility for. them freely to agree “on the terms of " the
singleé.  transactions, are ‘the corneérstones oﬁ an Qpen,
‘market-oriented and competitive ‘international ' economic



. There are Of - course a number of p0331b1e exceptlons to
the prinC1p1e lald down 1n the present artlcle : - :

| far as ‘thet freedom “to  conclude centracts ‘with
*whomsoever is coucerned thére are ‘economi¢’® sectors: -which
?States may in tha 'public interest decide’ to exclude:sfrom
open competition. In such cases the goods or sersices
concerned cannot but be requested from the only available
supplier, which will usually be a public body, and which may
or may not be under a duty to conclude a .icontract: with
whomsoever makes a request, within +the limits of the
1ava11ab111ty of the goods or’ serv1ces.~“ CorL T

leltatlon of the Dartles autonomv bv mandatorz rulgs

o Wlth respect to the freedom “to- determlne ~the" centent of
fthe contract, first of all the Principles themselves:gontain
"prov1s1ons from which the parties may iot! de&ogate tseesArt.
"1.5). Moreover, ‘there are both publie: ahid privateslaw: rules
of mandatory character enacted by " States’ (€lg. . antittrust,
exchange control or price laws; laws imposing special
liability regimes or prohibiting grossly unfair contract
terms, etc.), which may prevail over the rules contained in
the Principles (sse Art. 1.4).

' AELAQAQ_L_Q
(Blndlng‘character of the agreement)

A contract valldly entered into is blndlng
upon the parties. It canrnot be modified or
terminated except by agreement or as otherwige: ..
provided under these Principles.

a. The principle "pacta sunt servanda"

This article lays down another basic principle of
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contract law, i.e. the principle of pacta sunt servanda.

The binding character of the contractual agreement
obviously presupposes that an agreement has actually been
concluded by the parties and ‘that the agreement reached is

not affected by any. ground of invalidity. The rules
governlng the conclu51on of contractual agreements are laid
down in Chapter 2 of the Principles, while the grounds of

. invalidity are dealt with in Chapter 3.  Additional

Jrequlrements for the. valld conclusion of contracts may. be

p'found in the appllcable natlonal or 1nternatlonal mandatory
rules. e . e

'b. Exceptions

A corollary of the prrnc;ple of pacta sunt servanda is
that a contract may be modified or terminated whenever the
parties so agree. Modification or . termination without
agreement are on the contrary the. exception and can
therefore be admitted’ only in the cases expressly provided
. for. in the Principles. Cases of an imposed modification of
_ the orlglpally agreed terms of the, contract are dealt with
_An Articles 3. 8(2). and (3),.3.12 ‘and 5.2, 3, while cases of

Aan rmposed. termlnatlon of the contract are. rndlcated in
Ar p1gq 5. 1 .23, 5 1. R s ? .1 and 5 3. 3 o

Article 1.4
(Mandatory rules enacted by States)

Nothing in these Principles shall restrict
the applicatiocn of. mandatory rules enacted by
States which are appllcable Ain accordance with the
relevant rules of private international law.

COMMENréf

a. Prevalence of mandatorz'roies'enected by States

Given the particular nature of the Principles, .. .they
cannot be expected to prevail over mandatory rules enacted
by States. L



b. Mandatory rules applicable in case of a mere
incorporation of the Pringiples into the contract

In cases where the parties' reference to the Principles
is considergd to be:.only an:agreement to- incorporate them
into ..the contract, - the - Pringiples will first :of all
encounter the limit of the mandatory rules.of the proper law
of the contract, i.e. they will bind the parties only to the
extent that they do not affect the rules of the proper law
from which parties may not contractually derogatey -In
addition, the mandatory rules of the forum, and possibly
also of third States, will -likewise prevail, provided that
they claim application whatever the law which governs the

- contract and,. in case of rules of third States, there is a
. close connection . between - those States and the - single
. contract.: ... S : o - e

c. Mandator rulés “é“ iicaﬁie if the Princiklesh'aré '-he
law governing the contract

Yet, even ﬁhere, as'maf'be the case if the dispute is
- brought . before -an. arbitral tribunal, the--Principles are
-.applied .as the law . governing :the contract, they . gannot
- prejudice the -application of +those .rules -of- domestig law
_which are mandatory lrrespectlve of which law is appllcable
.to the contract. = SR S :

g R In v;ew of the fact that both.. natlonal courts and
arbitral tr:bunals differ consxderably in- the way -in- whlch
they determine the mandatory rules appllcable to
international commercial contracts, the present article
deliberately refrains from .entering into the merit of the
various questions involved and refers for their solution to

- the conflict of laws rules which are relevant in each single

‘Case. . - .
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rtche 1.5

(Exclu51on or derogatlon by the partles)
The partzes may: exclude or deregate from any-

i of these ‘Principles, exc¢ept ds otherwise provided
. in the Principleg.< = . = : -

COMMENTS =

“: a. - The non-mandatory character of the Principles -

~'The rules: laid down in the ‘Principles are in general of
~a non-mandatory: character, “i.e. the parties” may in each
single case either simply exclude their application or
modify their content so as to adapt them to the specific
needs of the kind of transaction involved.

b. The "pedagogical" role of the Principles
- Some~.0f the provisions of the Principles are of an
. eminently "pedagogical' character in that they are inténded
= to assist the parties:'idn identifying the main legal issues
-invdlved in the different:types of contracts ‘concerned and
in suggesting possible solutions, rather "than to provide
hard and fast rules of an operative character. Examples of
such provisions, which will therefore almost necessarily

w.."have to:be .adapted or further specified inieach single case,

are Articles 5.1.2 and 5.1.3 on the distinction” between a
duty of diligence and a duty to achieve a specific result,
~oArticles 5.1.11 on pride,ror Articles S 2 2 and 6 l 5 on
;i:hardshlp and force ma;eure.» =

The. exclusion of, - or derdgation from, one or ‘more
provisions of the Principles by the parties may be made
either expressly or impliedly. The parties expressly
exclude, or derogate from, the provision{s) of the
Principles when they specifically indicate which
provision(s) they intend to exclude or to modify. There is
an implicit exclusion or derogation when the parties
expressly agree on a contract term which is wholly or
partially inconsistent with provisions of the Principles. To
this effect it is irrelevant whether the contract term in
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squestion has-‘been: stipulated individually or forms part -of
standard - terms - incorporated . by - the - parties. .in - their
contract.

Md{' Mandatory prov151ons to be found in the Erzncxgles

- s~_ Ar

i A few provxslons of the Pr;ncxples are except;onally -af
- 1nandatory' character, !iwve. it 1s expressly Vstated that
Iparties . may not exclude or: darmgate ‘from them. ?_ggﬂlgwthe
redgeér of Article 1.7 on good faith and fair dealing, and.of
‘therprovigions of Chapter. 3.oh:substantive validity,  except

zinrsorfay as they relate ‘or apply to mistake and to 1n1t1a1

impossibility (see Art. 3.18).

i - Artlcle 1. 6 e
(Interpretatlon of the Pr1nc1plesh

In the 1nterpretatlon of these PrlnCLples,~ 3
.-regard s to--be +had to their _1gte:natlona1¢_¢;
character and to the need to promote-unifermity inm --.
their application and the observance of- good faith . -
in international trade.

COMMENTS

1nt§rpretatlon of tha contract

fmhe Prmnc1p1es, llke any other legal text, be it of . a
~ legislative- or contractual nature, may give rise to doubts
- &8 t0 the precise meaning :to ‘be given to their content.

However, the interpretation of the Principles is .different
from the interpretation of the individual contracts to which
they apply. Even if they are considered to bind the parties
only at.a contractual level, i.e, their application is made
dependent on their incorporation into the individual
contracts,  they remain an autonomous set of rules elaborated
with'a view to. being applied in a uniform manner to  an
indefinite number -of contracts of different types entered
‘into “in the :various parts of the world. As a consequence
zethey have to be interpreted..in a manner different from the
= terms :0f leach:-vindividual : contract. The rules for  the
rdinterpretation of the latter are laid down in Chapter 4 of
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the Pr1nc1ples “The present article instead deals w1th the
manner in“which the Principles are to be 1nterpreted

b. Reqard to the 1nterna§10na1 character of the Prlnc;ples

The first crlterlon lald down by the present article
for the- 1nterpretatlon of the Principles is that’ regard is
to be had to their “international character". This means

"“"that " their terms ‘-and- concepts are to be ‘interpreted

autonomously, iie.”*in the context of - the  Principles

" themseélves and not by referring to the meaning which might
“‘traditionally "be attached ' to them within a Pparticular

domestic law.

Such an approach becomes necessary if one considers
that the Principles are the result of thorough comparative
studies carried out by lawyers representing sometimes
totally different cultural- and legal backgrounds. When
drafting the single provisions, these éxperts had to find
sufficiently neutral language on which they could reach a
common ‘understanding. Even in the EXceptlonal cases where
terms or concepts pecullar t60 a given national law are
employed, it was never ‘intended to wuse them in their
traditional meaning.

C©. Uniformitvy of application

One of the aims of the Principles is that of providing

“.a Comprehensive’ system’of rulesiin the field of contract law

which, ©because of its well-balanced and -cosmopolitan
content, is equally acceptable to businessmen and/or judges
and - arbitrators- ‘throughout the’ world. ‘It is therefore
1mportant ‘that in practice they are to the 1argest p0551b1e

- extent -interpreted and applied in’ tHe same way in the
'jdifferent countrles. Lo L

j*'d} Observance of good faith in internatiénal trade

Good faith is not only-a yardstick for the behaviour of

" the pérties*iin- the course of the formation and the
. 'performance - of - individual  contracts or - for  their
““interpretation (see Article 1.7° ‘below), but is also a canon
Cof” lnterpretatlon of the Pr1n01p1es as such. There are cases
“ where posS;ble dlstortlons in the application of the single
- provisions of the Pr1nc1ples are avoided by an express rule;
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see, for example, Article 6.1.4{(4) with respect to Article
6.1.4(3). ¥Yet, also the other ‘provisions of the Principles
should be interpreted and applied in ‘a manner consistent
with the pr:.nc:.ple of good faith in international trade.
Thus, for 1nstance, in the ‘determination of" whether or not
an additiodn 1[or dlfferent term containéd’‘in ‘an acceptance
“materlall?" alters” the terms of the offer- for the purposes
of Article 2.10(2), it” mlgﬁt be appropriate’ not always to
rely ‘on Ffthal and: rlgla criteria but to take into account
whether the offeree uhder ‘the circumstances of “the case had
reason to believe that the modifying term was acceptable to
the offeror. Similarly, the fact that according to Article
5.2.3(2) in case of hardship the request for renegotiation
does not in itself entltle the dlsadvantaged party to
withhoéld- ‘performance, does . notiféxcIudé ‘that ‘under:: Special
circumstances (e.g. a dramatic alteration of.the equilibrium
of the contract rendering performance on the part of the
aggrleved party v1rtua11y 1mpractlcable} a suspen51on mlght
be justlfled. v ‘ : s SN DU T

The reference= to “good: falth, 1n 1nternatlonal trade“
flrst ‘of all makes it élear that ‘in the .&éntext of the
Pr1nczples the principle” of good faith’ may ‘not be applied
accordlng to the 'standards ordinarily:adopted within the
‘aifferént “national legal systems. 'In other® words, . such
n‘a“ ‘Brial standards may be taken “intoaccount only . to. the
extent " that they prove to be -commonly- accepted. -at -
comparatlve level.r A further implidation of the formula used
‘ig' that" the prinC1ple of good faith must be construed=in the
light - of “thel “'special conditionsvrand refuirements . .of
lnternatlonal ‘trade. Current standards of ‘bisiness: practlce
are far'from belng uniform in~tdifferent parts-of the ‘world,
§6° that & partleular line ©f conduct,  which -may reasonably
‘bé  expetted - from' -Businessmen ‘operating within the . :zame
region, could hardly be imposed on a party belonging to..a
region with a different gconomic and social structure.
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Artlcle 1.7
(Good falth and fair. deallng)

(1) The formatlon interpretation, perform-~
ance and enforcement of a contract shall be in
accordance w1th the prlnc1ple of good faith and .
fair deallng 'in international trade.

(2) The parties may not exclude or. derogate
from thalru;e laid down in paragraph (1).

COMMENTS h

ila.; "goog falgh and_fair deallng“ as a g§£§£§lﬁﬂﬁéﬂgé9;§———

“the Pringlples

‘Theré are a number of prov151ons' throughout :the

"different chapters of the Principles which constitute a

direct or indirect application of the principle of good

faith and fair dealing: .see, for instance, Articles

2.3(2)(b), 2.14, 2.15, 2.16(3), 2.19, 3.3, 3.6, 3.8, 4.1(2),

iy

4.2(2), 4.5, 4.7, 5.1.2, 5.1.5, 5.1.6, 5.1.10,..5.1.23(2),
,.5.1,24(1), 5.2,3(3)(4), 6. 1.2, 6.1.5, 6.2.2(b)(e),  6.4.8,

L.6.4. 13 and 6 4 14. Thls means that good faith and fair

ifdeallng may. be con51dered to be one..of the "general
) prlnC1p1es" or ba51c zdeas of the Pr;nc;ples - By expressly

_stating that all ‘the dlfferent stages. in the -1ife of the

“‘contract, from _its formatlon_ to .the performance and
f”enforcement of the szngle obllgatlons arising out of it, are
T to be. governed by the. p,rxnc:.ple of good faith .and fair
';deallng, the present artlcle makes Lt clear that even in the
:_absence of spec;al prov151ons in the Pr1n01ples the parties'
* behaviour must always_ conform _to. good faith and fair
“dealing. ) |

Illustration 1

Buyer A is granted by Seller B an extension of twenty-four
hours of the time fixed for acceptance. When A the following
day triee to contact B to communicate its acceptance, nobody
answers the telephone, nor is a telephone answering machine
connected which can take the message. If B had given A
assurances that A would always be able to leave a message,
either with an employee or on an answering machine, B could
not in good faith cbject that 2 did not accept the offer in
time.



Illustratlon 2. . - : : e e
T " & contract for the eupply end J.nstallatz.on of a special
production line contains a provmsion according to which
Beller A is obliged to communicate to - Purchaser: B any

_ 1mprovements 1t,makes&to the . technology of Ahat line. After
a year B flnds out abou; an important improvement of which
it was not 1nformed. When B.complains to A,.A replies that
”fthe”productlon of that partiqular type.of production line is
its. respong:.b:.l:.t;y but that of  Company C, a
iwholly—owned affllleted company of Ah speclflcally set up to
take over thls task. B may nevertheless clazm that A is in

entity of c to avold 1ts contraotual obllgatxons vig-§~-visg
B.

Contractor A discovers during the perfofﬁenoe tests of the
___works,‘.that Bome -of . its. .components -are -defective. It
'_1mmed1ately offers Purqheser B to cure. the defects . at: its

.own expense,. and  to, compengate B for' any additional:loss it
. may. have suffered in the meant;merAB does : not ‘reply -but
,allows the personnel sent by A to .enter the premises and to
P,.beg;n repairs. B ehouldxno longer be permltted-to termingte
. the contract, 31nce hav;ng implicitly accepted A's-offer: to
'qure, it would befagalnst good faith to resert: to- a 'remedy
which would deprive A of the possibility of completing its
attempt to cure the defects.

b. "Good faith and falr deallng 1n international trade®

As to the meenlng of the reference to the principle of

good faith and fair dealing..in international trade", the

same explanatlons apply as those given . above under Artlcle
1.6.° . o,

Illustratlon 3 : : _ _ -

In accordance‘ with the terms of a contract for the
construct;on of an lnﬂLetrlel plant, Contractor A, after ths

Ju,completlon of the. plant, provmdes & training course-to teach

" the employees of Purchaser B how to  operate. the plant.
Nothing is said in the contract about the qualif:x.cat:.ons
which trainees must possess. During the course some of B's
employees, who lack the necessary technical skills, have
difficulties in following the programme. A refuses to
suspend the course and to start it all over again with other
employees. B cannot complain, as it was up to it to make
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- sure that the employees it designated for the course wers
suff:.c:.ently qual:.f:.ed

: Illustrat;on 2
- The same ccntract as under Illustration l, but with the
tra;nzng course held at A's factory } In teaching Bfs
'employees, A follows tha same ‘standard coursa it uses for
- all plants of this type Back home, B's employees have graat
dlffzculties in operatlng the plant properly. B is right in
: ccmplalnzng,: as ‘A should have taken into account the
o operatlonal conditicns which B's employees would later
encounter in their country of origin.

c. The mandatory nature of the principle o gogd faith and

falr deallng

“The observance of" good fa:Lth and fa:.r dealing in the
wformatlon, 1nterpretatlon, performance and enforcement of a
“econtract is not only a general principle of the Principles:
it is also a fundamental éne, in the sense that partles may
not contractually ‘exclude it. As to spec1f1c appllcatlons of
‘the general prohlbltlon to exclude the operation of the
“principle of good™ falth and fair deallng between the
‘parties; see Articles 3.18, 6.4.13 and 6.4. 14,

Article 1.8
(Courses of deallng and Usages)

" (1) ‘The’ paxtles are bound by any usage to..
“which they have agreed and by any practices which
they have established between themselves.

(2) The @parties are considered, unless
otherwise agreed, to have mmplledly made
applicable to their contract or its formatlon a

‘usage” of Whluh the parties knew. or ought to have
“known ‘and whlch in 1nternat10nal trade 1s widely
known' to, and regularly observed by, parties to
3contracts of the type 1nvolved in the partlcular
V'trade concerned
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COMMENTS. ¢ #.

The *present: article’ ays’ ddwn the pr1n01ple accordlng
tol which’ tHe ﬁeftleE”éreﬁxn general ‘bound by courses of
dealing and usaged whidh meet® Tha" requirements set "forth- in
the article. Furthermore, these same requirements must be
met by courses of dealing or usages for them to be
applicable in the cases and for the - purposes expressly
indicated in the Principles (i.e. Articles 2.5(3)
¢détermination ~‘of " the - mode of ° acceptance) ©UBTIT14(1)
{determindtion of the form’ of payment ), 4.3 (1nterpretat10n
of - the ‘tontract or of 31ngle statements or’ other ‘conduct of
the ~“parties) " and’ 5.1.2° (determlnatlen _of  implied
obllgatlons)). c S

‘A cburse oOf deallng or practlce established between the
parties” to &* partlcular ‘contract  is automatlcally blndlnq,
éxcept” whére" tha’ partles “Have’ expressly 'excluded 1te
dpplication. When -a partlcular practice can be deemed to be
"establighed" between ‘the ‘parties Wlll of course depend on
the circumstiancés of the ‘case, ‘but the behaviour shown on
the occasion of only one previous transactlen between the
partles wzll normally not sufflce.

ﬁIllustrat;on 1

- Supplier A has ‘repeatedly accepted claims from Custcmer B’
for quanta.tat:u.ve or qualitative defects of the goods  even
two weeks after thelr delivery. Faced with yet another
notice of defects given by B only after a fortn:.ght, a
cannot object since the late notice amcunts - £o -a ‘practice
establa.shed between :.t and B, which w:n.ll be b’a.ndlng on it.

¢y ““Agreed usgades

By stating that the partles are bound by usages to
which they have agreed, paragraph (1) of the present artlcle
merely applieg’the general prlnC1ple of freedom ‘of contract
laid down in: ‘Article 1.2. Indeed; " the partles may either
negetlate all the téerms of thelf contract ‘or - for’ certalw
aspects simply refer to other ‘sources 1nc1ud1ng usages,“THe
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parties may stipulate the application of any usage including
& usage developed within a trade sector to which neither
. . party. belongs, or a usage reélating to.-a different type of

 contract. It is even conceivable that the parties agree on
the application of what are sometimes misleadingly called
usages, i.e. a set of .rules. issued By a particular trade
association under the title of- "Usages", but which reflect

only in part established general lines of condﬁCt{ 

d;_,Otheruangicagle usages

Paragraph  (2) © lays down the criteria for the
identification of 'usages: applicable - in theé ‘absence of a
;. Specific agreement by:the parties. In the first instance the

‘usage must be one "of which .the parties knew or ought to
have known". This requirement is intended to make sire that,
at least as a rule, there will be a 1link between the
application of a particular usage and the parties®
intention. Furthermore, 'the usage must Be ‘ene "which in
international trade is widely known: to, and regularly
.~ Observed by, -parties to contracts of the typé involved in
.-the particular.:trade’ concerned”. The fact that the usage
- must be regularly observed within' the particular trade to
- which both -parties:belong (e.g. wheat trade; trade with
- - industrial machinery, “etc..) and for ‘contracts of the type
.. involved (e.g. contracts for ‘the construction of industrial
5 Works; different kinds of ‘banking contracts, etc.) is a
condition for the application of any usage,” be it ' at
international or merely at national or local level. The
additional requirement that the usage concerned be widely
known in international trade is intended -‘to avoéid’ usages
. developed  for and confined to domestic +transactions being
~ invoked also in: transactions with foréigners.

St

- Illustration 1 A E
"~ Bhipbuilders:from country X may not rely on usages regularly
observed with domestic customers when dealing with customers
from other countriss, sven if such usages are so widely
known within country X that the forsigd party éither knew or
at least should have been awars of them.

el Only exceptiocnally may usages of  a purelyf logal or
s-national origin be applied without any reference thereto by
-the parties. Thus,: usages existing at certain’ commodity
- exchanges, trade exhibitions or ports, sﬁduld’bezappli¢able
. provided that they are regularly followed with respect to



foreigners also. Another exemption concerns the case of a
businessperson who in a foreign ‘country has already entered
into a number of similar contracts and should therefore be
bound: by the. usages established within that’ country for such
contrachks.o: o umdte L men o s r ey

F g ey

o

sl

llustrationi2 7T A i E i
- Terminal- operator A invokes a particulériusage of the port
: wherg?it;is“locatad'viséaﬁvis'a~fereign?céfrief;fﬁﬁé*1atter
may not object that the usage is of & local nature 'if the
former® 'can prove that® the usage in ' ‘question "has been
wr regulatrly’ observed: with  -Zéspect . to lall ‘customers,
irrespective of their place of business ahd &f their

cwes nationality. ' ‘ S

I

Illustration 3 el
~nio o Bales agent A fromscountry X is confronted with a reguest by
- ‘one of its customers ‘dn country Y for the ‘customary 10%
Ji7- discount wupon payment “of thie price in cashl Tt may not
»object to the application of such a usage” because of its
being restricted to country ¥ if it has been doing ‘business

in that ‘country for a certain period of time. .. 7

e. Usages prevail over Principles -~ -

Both courses of dealing and usages, once they are
applicable in a given case, prevail over conflicting
provisions contained in the Principles. The reason for this
is that they bind the parties as implied terms of the
contract as a whole or of single statements or other conduct
on the part of one of the parties. As such, they are
superseded by any express term stipulated by -the parties,
but, in- the same way as the latter, 'they prevail Cover :the
Principles, the only: exception being those provisions which
are. specifically declared to be of ‘a mandatory character.:
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:Article 1.9

: fNotice)‘

(1) Notice given pursuant to these Pr1nc1p1es has
effect if given by any means, whether in wrztlng
or otherwise, appropriate to the c¢ircumstances.
(2) If pursuant to these Principles one party
gives notice to the other because of the other 8 -
 non-pérformance or because such non-performance is
" reasonably anticipated by “the first party and the
- notice‘is properly dispatched or given, a delay or
~error in the transmission of the notice or its
failure to arrive does not prevent lt from hav1ng
o affect. o
{3) In any other case, notice does not have
effect unless and until it reaches the person to‘
whom it is given. o
(4) For the" purpose of "this article, a notice
"reaches" the person to whom it is given when it
ig made orally to that person, delivered by any
otheér "means to it~ at its place of business or
““mailifig address or, if it does not have a place of
business or mailing address, at its habitual
residence.
(5) For the purpose of this article, "notice"
includes a declaration, demand, tequest “or any
other form of communication.

COMMENTS

Form of notlces

g

“ThigfartiCle-first of all lays down the principle that
notices ©or any other kind of communication ({(declarations, .
demands, ~ requests etc.) requlred by ‘single provisions of |
the Prineciples are not subject to any particular requirement ~
as to form, but may be given by any means appropriate to the
circumstances. Which means are appropriate will depend on
the actual circumstances of the case, in particular on the
availability and the reliability of the various modes of
communication, and the importance and/or urgency of the
message to be delivered. Thus, if the postal service is
unreliable, it might be more appropriate to use telex or fax
for a communication which has to be made in writing, or the
telephone if an oral communication is sufficient. 1In
choosing the means of communication the sender must as a
rule take into account the situation which exists in both
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its and the addressee's country.

Whenever a party -has;.to give: notice in: order to
?presérvéiitQ':ights.in'cgéeg of an-actual or anticipated
non-performance of _the other- (see Articles "6.1.4 (notice
‘allowing aﬁﬁ:additidqal.:gg;iqd of time for performance);
6.2.1 and 6.2.2 (request. for specific  performance); 6.3.2
{notice of termination); -6.3.4, (demand of assurance of due
performance)), it would not. be fair to-place ‘the risk of
loss, mistake or delay in the transmission of the message on
the “Egrmé;;‘“Consgquently,_;pagagraph (2) of - the present
drticle states that in such: cases, if the notice is properly
dispatched or given, a delay or error in the transmission of
the notice or'its failutre to arrive.does not prevent it from
- Zllustration 1 e e mE P T :

" Pacing a fundamental breach by its Sales Agent’ A, Principal
B intends to terminate the agency contract. B sends A a
letter to this effect by fax. The fax is received by A, but
the last sentence containing the statement of termination is
illegible. The contract is nonetheless terminated since the
risk of a faulty transmission of B's notice is on A.

€. Receipt pripci

In all other cases notices, declarations, demands,
requests or any other form of communication between the
parties, the so-called "receipt" principle applies, i.e.
they do not have effect unless and until they reach’ the -
person to whom they are given. For some communications this
is expressly stated in the provisions dealing with them (see
Articles 2.2(1) (offer); 2.2(2) (withdrawal of offef); 2.4°
(rejection); 2.5 ' (acceptance); . 2.7(1) .. {(instantaneous *
commuhiCatipp':fixihg ~period for. acceptance) and‘2.9 -
(withdrawal 6f acceptance), The purpose .of paragraph (3} of
the present article is to indicate that the same will ‘also '
be "true in the absence of an express statement tothig
effect (see e.g. Articles 3.12 {declaration of willingness
to perform contract as understood by party entitled to
avoid); 3.13 (notice of avoidance); 5.1.22 (notice of the
grant or refusal of permission); 5.2.3 (request for
renegotiations in cases of hardship); and 6.1.5 (notice of
impediment and its effect on  the party's ability to

l.

_in.al‘l
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perform) ),

d. IReaches”

.. In the cases where the receipt pri@hiple applies,_it is
important  to.  determine -with precision  when .. the

" communications in question "reach" the addressee. In an
© attempt to define the concept, paragraph (4) of the present

. ‘article distinguishes between oral communications and any
 other . form . of communication. The former K ‘“reach" the
addressee if they are made personally to it or to another
person authorised by it to receive them. The latter "reach"
the addressee a8 soon: 'as they are delivered either to the

., addressee personally or to its place of business or mailing
. address_or, if.it. does mot have’ a place of business or a
mailing address, -to its habitual residence. . The single
communication in question need not come into the hands of
the addressee. It is sufficient that it is placed in the
mailbox or handed over to an employee of the addressee

., @uthorised to accept it.

Article 1.10 =
(Court and arbitral tribunal)

In these Principles. "court" includes arbifral
tribunal.

_COMMENTS

. The importance of the Principles for the purpose of the
settlement of disputes by means of arbitration has already
been stressed (see above comments. to Article 1.1). In order
'to aﬁqid heaviness in language, however, in the text of the
Principles . only - the -“term  "court" is used on the
understanding that it covers ‘both state courts as well as
arbitral tribunals. S



