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The thirteenth meeting of the Working Group for the preparation
of Principies for International Commerclal Contracts was held from 30
April to 4 May 1990, at the seat of Unldr01t A llst of participants is
annexed to these Summary Records.

Mr Malcelm Evang, Secretary-3eneral of Unidroit, opened the
meeting. He welcomed Dr Huang Danhan, of the Department of Treaties and
Law of "the Ministry of Foreign Economic Relations and Trade of the
People's Republic of China, and Professor Alexander S. Komarov, Head of
the Legal Department of the USSR Academy of For91gn Trade, who
participated in the work of the Group for the first time. ' -

Mr Evans informed the Group that at its sessicn held the
preceding week the Governing Council had discussed the document prepared
by Mr Bonell on the controversial issues of Chapters 2 (Formatlon) and 3
(Validity) (cf. C.D. 69 - Doc. 7). Mr Lando, who was ocne of the authors
of the chapter on validity, had attended the session. He reminded the
Group that Mr Bonell had prepared the document fbllow1ng a decision of
the Governing Council at its 68th session to follow the progress of the
work closer than it had hitherte done. Thus, rather than limiting itself
to an examination of a short progress report prepared for the sessions
of the Coverning Council, it had been decided that the Secretariat
should in the future for’ each session of the Governing Counc1l prepare a
document which would highlight controversial points of one or two
chapters at a time. It had been felt that this was the way that the
Governing Council might make a constructive contribution to the work of
the Group. The Governing Council had found the exercise to be a
profitable one, and it had therefore been decided that it would be
repeated in the future. Mr Bonell would report more in full on the
dlSCUSSLGns of the Governlng Council later on in the meeting.

On the egenda for examination were the revised draft and
explanatory report of the chapter on interpretation, prepared by Prof.
M.J. Bonell (cf. Study L - ' Dac., 42) and the draft and comment of Chapter
6 Section 1 (general provisions on non-performance ) prepared by Prof.
M.P. Furmston (c¢f. Study L - Doc. 45)., Professor DatenBah was asked to
take the Chalr for the firat part of” the proceedlngs.

Chapter 4: Interpretation (Study L — Doc. 42)

Articles 1 and 2

Opening the discussions cn the draft chapter on interpretatiqn,
Drobnig stated that the written comments submitted by Farnswcrth brought
out very well that in reality they were dealing with two objects of
interpretation: contracts and unilateral statements or declarations.
This dichotomy should be pursued throughout the text., This was already



done in Art. 3, which referred to both g contract or statements", but
not in Arts. 4 and 5 which should therefore be broadened in scope to
cover also unilateral statements. Art. 6 was separate because it only
applied to contracts.

Lando agreed with Drobnig, but observed that rules on
interpretation had ftwo charascteristics everywhere: firstly, they were
almost never exhaustive and secondly, it was very difficulf to establish
a hierarchy between the rules on interpretation. He felt that these two
principles might be stated in the comments.

Fontaine agreed with Lando. He added that one must alse be aware
cf the fact that each of the different rules could lead to contradictory
results and felt that it would be good to have somewhere in the
comments, perhaps in the general comments or in the comments on the
first provision, some explanation along the lines suggested by Lando.

Bonell recalled that Art. 1 as it read now should be read
together with Art., 2, as it was the result of a decision taken by the
Group at the Louvain-la-Neuve meeting to split the former Art, I, which
had been made up of the present Arts. 1(1) and 2(1), into two different
parts. Farnsworth's suggestion was %o revert to the original structure
of the provisions. He therefore suggested that Arts, I and 2 be
discussed together. ' '

This suggestion was accepted by the Group.

Hartkamp was neutral on how to position the articles and the
paragraphs of the articles. However, he saw a material discrepancy
between the present Art. 1(2) and Art. 2{(2): Art. 1(2) read "Statement
made by and other conduct of a party shall be interpreted according to
his intention where the other party knew or could not have been unaware
what that intention was", but the situation where Art. 1(2) was not
applicable was laid down in Art. 2(2), which used a different criterion:
not "could not have been unaware of", but "nor should have been known
to'". The two criteria did not fit together, because in theory that left
the possibility of there being a situation where one was not unaware of,
or could not have been unaware of, hut where one should not necessarily
have known it. In Art. 8 of the UN Conventicon on Contracts for the
International Sale of Goods (CISG) this discrepancy was avoided by the
formulation "If the preceding paragraph is not applicable" (cf. Art.
8(2)}. He therefore suggested aligning both rules so that they both
spoke of either "could not have been unaware of", or of Yshould have
been known to'". He himself preferred the second test, but as CISG used
the first test it might be more sensible to choose that one. He did
think that his obJectlon would be taken care of by Art. 2{2) of
Farnsworth's text.

Drobnig declared that as far as the organlsatlon of the articles
was concerned, he had a strong preference for the proposal made by
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Farnsworth. Furthermore the title of Art. 1 fitted only the first
paragraph and not. the 'second. Changing" the organisation of the
provisions would also make it clear that the chapter dealt with two
obJects Wthh albelt in some reSpects 1nterrelated were separate.

Furmston gave an example' suppose all that could be sald w1th
confidence was that the parties had dgreed to contract on a well-known
standard form and that they in effect had agreed to whatever it was that
the form meant’ even though neither of them actually knew for sure what
the form meant. For hany standard forms there was scope for argument as
to what they" meant but iF it was qu1te clear that the partles had
agreed to the form, an Engllsh lawyer would say that they had agreed to
whatever it was that the judge eventually held Jt to mean. Was that an
example of Art., 1(1) or 1(2}% i

Bonell felt that thls point would to a certain extent be met by
Art, 4., He observed that whereas English judges might be ambLtlous'
ehough to. say that only what they felt the meaning to be should be the
blndlng meaning, in other countries the tendency was more for Judges,'
when faced with such quest:ons of 1interpretation relatlng to standard
form contracts, to consider what the current view in the trade concerned
was., It was only if there was no such opinion that they would themselves
decide on the basis of reasonableness.

Furmston did not think that the standard problems faced by
English courts every day would be solved by Art. 4: Art, 4 dealt with a
relatively small, albeit important, problem, i.e. what is meant by A or
B, whereas the problem of construing a standard contract which is in
common every day use was not simply a problem of dec:dlng what
commercial terms meant, it was a much ‘broader problem than that, It
seemed to him that it could be said w1th confidence that in many cases
the parties were perfoctly happy to agree to the form even though they
were not sure what it meant, because they took their chances on that.

Farnsworth could not see the problem. If a common intention
could be found, then one fourd it, but if the parties had not thought
about a certain point it would ‘ot be possible to find a common
intention. If a meaning in the “trade could be found, it would be
followed, but if that could not be found one was left with the standard
of reasonableness and a judge would try to ask what a reascnable perscn
in the positien of the parties would have understood 1in the
circumstances. o ' ' o

Date-Bah observed that there probably was not that much
difference between the two approaches, ‘in that when ‘the phrase
"interpretation of reasonable people" ‘was used, it was pfesumeblyﬁ
intended to invoke an objective interpretation. He took it that if both
the attempt to find the common intention of the parties and the
interpretation of reasonable people failed, then recourse would be had
to the judges obJectJve_;nterpretatlon. Thus, the questlon was merely



that of the form of the words intended to invoke that situation.

Furmston was not sure that this was the case: suppose, he said,
the parties agreed that the contract was subject te the Principles, then
surely the questicn asked would be what did the Principles mean, and not
what did the parties think they meant. As regarded standard conditicns,
he commented that in some cases there were very many conditions, and a
Judge construing them in court weuld in fact have a strong
predisposition to construe them in the same way as other judges had
construed them in the past, also because parties would naturally have
assumed that that was what judges would do. That was a long way away
from what the intention of the parties, or even of the hypothetical
reasonable parties, was.,

Lando wondered whether one could take an approach similar to the
one -in § 157 of +the BGB, which stated that "Contracts shall be
interpreted according +to the requirements of good faith, giving
consideration to common usage [usage of the trade/" ("Verirdge sind so
auszulegen, wie Treu und Glauben mit Riicksicht auf die Verkehrssitte es
erfordern'}. He knew this was done in Art., 4, but he thought that the
words referring to the reasonable persons did not convey very much. He
suggested adding "with due regard to commercial usages/practlces" to the
same sentence, and net toc have a separate paragraph, because Art. 4
and Arts. 1 and 2 really came to the same thing when applied te standard
form contracts: the meaning that 'reasonable persons in the = same
circumstances" would give, was -ultimately what usages wers.

Fontaine had alsc come to the conclusion that there was a
special interpretation of s*tanderd forms. Some very famous standard
forms were the object of books and of comments, and were not drafted by
the parties in -a particular case, so Art. 1 did not fit., The solution
could perhaps be tc go back to Art. 4, but Art. 4 dealt with commercial
contracts and perhaps they should have something similar about
well-known standard forms.

Maskow felt that also the rule on good faith would come into
play, as it would permit the use of a positive rule for a given case. He
suggested that hav1ng such a rule here as well as in Chapter 1 could
help.. .

Drobnig doubted the wisdom of re-incorporating inte this chapter
the general provisions which had been placed in the general part (good
faith, usages, practices etc.), although he did agree that they had an
influence.- A specific reference to the relevant provisions in the
general part should therefore definitely be made. in the comments, and
maybe also in the text.

Bonell felt increasingly attracted by the idea of having a
special rule in the text along the lines of, e.g., the German Standard
Contracts Act, according to which in dubio interpretation should be made



contra proferentem. The comment to this Act in Palandt further had a
whole section  devoted to the necessity of having an "objektive
Auslegung" in addition to the spec1al contra proferentem criterion.
Thus, for example, in the case of the London Trade Sector standard forms
there was no proferentem, as both partles agreed and there should
therefore he an "objektive Auslegung" What was important was’ not what
parties 1nd1v1dually expected but what the expectation of ‘the common
user of this or that other provisicn was.

Drobnig felt the same to apply to other expr9551ons,'e g “to
INCOTEEMS, where the partles may agree on f.o.b. without pr601sely
know1ng what it meant, but then the parties were bound by the obgectlve
meaning of that term. He saw no reason to make. a special rule for
general conditions. He thought it was implicit in the words of the
provision, because if there was no commen intention the meaning must be
derived from what reasonable persons would regard as applicable and that
was determlned by the courts.

Hartkamp and'Lando agreed with beﬁnig.

Lando added that very often in individually drawn up licence or
agency contracts the parties or their lawyers borrowed from the general
-condltlons, taking over expreSSLOns and even whole paragraphs. Thus,
individually drawn up contracts. and standard terms were very often
indistinct. ' ' ' '

Maskow suggested broadening the scope of Art. 4 to make it
cover not only expressions, provisions or terms of contradts but also
general conditions. Secondly, he suggested that it would be better not
to have cross references to the chapter on general rules, as 'if guch a
reference were made here, then the conclusion could be reached that in
other cases they would not apply, whereas the general rules applied to
all cases.

Hartkamp added that the concept of general conditions ‘was a
rather broad one, especially under the definition in Art. 2.,17(2) which
merely referred to any provisions "prepared in advance for general and
repeated use". These might be the famous general condition that were
always used in ‘the whole trade, but they may also be conditions used by
only one manufhcturer or - dealer, and that was a very dlfferent
situation. He thnught that Art 1 as it stocd could take care also of*
those differences.

Farnsworth stated that Jjudges in common law countries were
likely to say that ‘the terms had a meaning as decided in an earlier
case. They would not ask whether the terms meant the same for A and B,
because it would be a little strange to say that the terms meant one
thing in the case of A's contract and another in the case of B's
contract.,



Furmston thought that the points he had raised could be taken
care of by the comments. He did not want to have a special provision
about the construction of standard terms, because it would then be
necessary to decide what standard terms were. One could say that the
parties did have a common intention, i.e. to contract on whatever the
standard terms meant. If two traders in the sugar trade made a contract
to sell/buy sugar on the sugar trade standard terms, what they intended
to do was to contract on whatever those terms meant. If one were to put
them into separate rooms and give them an exam on what exactly those
terms meant, they would almost certainly give different answers and
indeed for some professions they would not be able to give any answer at
all - it might be that neither party has ever read the terms, but
nevertheless it would be a perfectly valid contract. He would expect all
contracts on those terms to have the same meaning, irrespective of the
idiosyncratic views of the particular traders. There had been cases in
England where the parties had discussed the meaning of such contracts in
the public baths, and one had claimed they meant one thing and the other
that thsy did not, that they should wait and see. The judges had then
held that there was ne common intention except whatever the contracts
meant, and had then decided what they meant.

'Huang asked whether the titles given to the articles would be
published together with the Principles. If this was the case, as the
whole chapter concerned the interpretation of contracts it was not
necessary to specify this in Art. 1 which stated the basic principle.

Bonell stated that he had understood the title of Art. 1 as
indicating that that article concerned the interpretation of contracts
as a whole, as against the interpretation of individual statements and
other conduct which was covered by Art. 2.

Crépeau raised the guestion of the hierarchy of the sources of
interpretation. He suggested that all the rules of the Principles which
referred to the subjective rules of interpretation should be brought
together, and placed in their hierarchical pesition: first, the
fundamental rule that a contract should be interpreted according to the
common intent of the parties, secondly, if that failed, because it was
difficult to ascertain the common intention of fthe parties, attention
should be given to Art. 3, which stated that consideration should be
given to all relevant circumstances (including the subjective test of
the practices established between the parties), to Art., 1(2) and
finally, once these subjective rules of interpretation had failed,
attention should be given to the ohbjective test of interpretation: what
reasonable persens would have intended or the usages of the trade, the
terms that are generally accepted in a particular trade or in general
circumstances. He was therefore inclined to accept the first paragraph
of Art. 1 which to him stated the Principle, but 'in the version of Doc,
42 which he preferred to the version suggested by Farnsworth, unless
Farnsworth was prepared to put a full stop after "common intention”.
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..Dreobnig sympathised with Crépeau's observation: first there was
the subJectlve test. in Art.,l, then the objectlve test in Art, 2 and
then Art. 3 was subgectlve again and Arts 4 and 5 were objective and he
found this to lack logical conslstency.,, :

Fontaine was also impressed by this point. He observed that in
the article as it was formulated in Doc. 42, first a distinction was
made between = the interpretation of the whole contract and the
1nterpretat10n of statements and other conduct, and then the ‘comments
stated that the distinction was of no practical importance. He wondered
whether it really would be necessary to rearrange the artlcles, but in
any case he felt that the comments to this section should be clearer.

Bonell recalled)thatrthe decisiqn to split the provision which
Farnsworth was now proposing to reunite had been taken .at Louvain
precisely because it had been felt approprlate first- to. 1ay down the
subjective criteria for both contract and statements and then to lay
down in a separate provision what happened if this did not work, He
disagreed with Crépeau's view that Art. 3 related only to the subjective.
test: he felt it to relate to bhoth, and he therefore insisted that it
should follow the other two articles. As regarded the content, he felt
that they mlght never reach an.agreement, because what was the rule and
what . the exception? They mlght well say:. that for this. Group the
subJectlve test was the most important tthg and they belleved in’ the
primacy of the intention of. the parties, etc., but sooner or later They .
had to. face - the possibility that such. an intention could not be
established, which was a very common situation in real llfe, and it was

. this which he had tried to express in the comments. He wondered whether
it really was that important for these Principles to establish an
explicit hierarchy - they did so ~implicitly by stating that the
intention of the parties should be con91dered first, and this was stated
in both the orlglnal text in Doec. 42 and _in the text proposed by
Farnsworth ' ,

Farnsworth observed that what he had wanted to say could be
achieved simply by cross references. He had not been able ‘to understand
Art, 2(1) until he had realised that what it intended to say was "If the
common intention of the parties referred to in Art. 1(1) cannot be
established /..." and if that were stated, then the order would not
make much difference. The situation was worse in Art. 2(2) because it
did not say what statements it referred to, so one would have to say
"[../ who made the statements or engaged in the conduct referred to in
Art. 1(2)" etc. As in the past the Group had preferred not to make cross
references, 1t had seemed sensible to him to move the provisions in. such
a way that it resulted loglcally.

Crepeau con51dered that the dlfflculty w1th Farnsworth's Art 1
was that it seemed to be putting on practically the same level _the
subjective test, the common intention of the parties, and the obJectlve
test in the second paragraph. At some point or another a decision had to



be takén as to whether in looking at a contract all possible .subjective
tests of intention should be exhausted first. It was only,when_these
subjective tests had been exhausted that cne could go on to say that if
the common intention of the parties could not be presumed, then one
should go by objective tests.

Bonell disagreed with Crépeau. Once one spoke of implicit
intention one acted on an chbjective criterion and why should one then
not state this. If one said that if the actual common intention cannot
be established one should look at the presumed common 1ntent10n, then on
the basis of what would one do so?

Farnsworth indicated that if Crépeau's approach were adopted,
this should be explained: he felt that common lawyers would not see any
difference in emphasis between theé prev1510ns dependlng on the order in
which they were placed.

Drobnig favoured Crépeau's view, but felt that it was necessary
to be very practical: for example, there is a controversy on a
particular term and one party offers proof of their common Jintention
(e.g. evidence of the negotiations or of what happened in the course. of
performance). The question was then whether that proof should . he
accepted, or whether proof offered by the other party as to the usage or
the reasonable person's understanding should be taken, In his view it
was clear that first the evidence relating to the criteria of Art. 3
must be taken and only if that failed could evidence of the reasonable
person's understanding be taken. The present setup, where Art, 2
preceded Art, 3, might cause confusion,

Lando commented that in theory it seunded very attractlve to
say thaf first every subjective element had to be exhausted, and that
then one could pass to the objective tests. In practice, however, if
there was an expression in a contract and there were doubts on its
interpretation, the starting point was what did this mean in general
language? Only if one of the parties could prove that  the common
intention of the parties was different, would this meaning be changed,
In such cases he thought it sound to say that the staring point was the
plain meaning of the words. : :

i Fontaine considered that both approaches would  be involved,
because one party would say that that was not what they had meant, and
the other party would say either that it was what they had meant, or
would guestion what that expression or word meant in general., Both
approaches would be on the table, and the arbitrator or Jjudge would have
to give priority to one of them. According to the Principles he would
first try to ascertain the common intention of the parties, but there
could be other rules outside the Principles according to which the
judge should not pay attention to what the parties had meant, but only
to the’ obJectlve tests. :
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Benell pointed out that the policy of the Group had always been
te stick to the precedents of the Vienna Sales Convention’ (CISG) when
there were any, unless there were good reasons to depart from them. Art,
8 CISG was exactly what Farnsworth was suggesting, and he wondered
whether the discussion should be reopened with a view to reverting to
the order followed by CISG, whlch would be the interpretation crlterlon
followed all over the world with respect to sales contracts.,

Lando"” égreed in principle, but doubted the effects even if the
order were to be changed. '

Fontaine also agreed that, in view of the 1ate stage of the
work, major changes should be avoided. However, if either of the present
two approaches were retained (that of Doc. 42 and the Farnsworth
proposal), then he insisted that the comments be made more explicit as
regards the choice of criteria in the arrangement, Furthermore, he
agreed with Crepeau that to some extent Art., 3 was subjective, so the
comments should explain that they had first stated the test of the
common intention of the parties, which was expressed in Art. 1 and which
had some further implications in articles such as Art. 3, but that since
it is very dlfflcult to apply that test also alternatlve tests had been
added. .

Bonell assured the Group that the comments would reflect the
statement of principle that they all"had in mind. He was reluctant to
exclude the reference to the determination of the reasonsble meaning
from the suppletive criteria contained in Art. 3, firstly because he did
not find the reasons for doing so convincing, and secondly and most
importantly because at that point the determination of the reasonable
meaning would be left entirely to the discretion of the 1nterpreter. If
the scope of Art. 3 were to be restricted to the determlnatlon of the
intent of the parties and the reasonable meariing were to be excluded,
sooner or later cases would come up for which it was necessary to stick
to the reasonableness test and on the b351s of what 1ndlcat10ns would
the interpreter then determine the reascnable mean1ng° Art, 3 was much
more important for the determination of the reasonable meaning than for
the determlnatlon of the intention of the partles.

Drobnig cbserved that neither the text, nor the comments, made-
clear what Bonell had stated, i.e. that Art. 3 was intended to
supplement both the intention of the parties and the understandlng of a
reagcnable person. The CISG formulatlon of “Art, B8(3) ‘was therefore
better. If Art. 3 were to be revised along the lines of Art. 8(3) it~
would be easier for him to go along with its present location. v

. Voting on the two alternative approaches of Doc. 42 and of the
Farnsworth proposal, 1 vote wes in favour of the Doc. 42 version whereas
4 were in favour of the FarnSworth formulation. The formulation proposed
by Farnsworth was therefore accepted as the basis of the dellberatlons

on Arts. 1 and 2.
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As regarded Crepeau ] proposai to have Art. 1(1) as a separate
article stating merely "A contract shall be interpreted according to the
parties' commen intentien", Faraswerth commented that he could not see
how it would make the slightest difference. He could not understand how
para. 1 could be applied if it were not possible to establish a common
intention., He felt that there was a desire to say something . quite.
different from what was in effect stated, i.e. that one should try very
hard to find a common intention., If that was what one wanted to say, it
was better to say so. . _

Maskow felt that as in Farnsworth's proposal para. 2 opened with
"If such an intention cannot be established" it would be superfluous to
state "if such an intention can be established" in para. 1.

Farnsworth agreed that if the phrase were taken out because it
was superfluocus, that was fine, but if i1t instead were taken out because
it gave the provision a very different meaning, then that left him
confused.

Crépeau explained that placing Art. 1{2) %together with“Aer'l(l)
in the same article gave it a sort of primacy over the other provisions.
on interpretation and it seemed to him that the consequence was that
there were two besic rules on interpretation: first, look for the common
intention of the parties, and if it is not possible to find that, look
fcr what reasonable persons would devise as the common intention.

; Bonell had seen the alternative between the two versions as
being that the new version dealt with the interpretatiocn of contracts on
the one hand and the interpretation of individual statements on the
other -~ the intention was not tc change the substance in any way -~
whereas the text in Doc. 42 treated contracts as a whole and statements.
together, laying down the subjective test in Art. 1 adding what was. now
in the second paragraph of the .two articles in Art. 2. The Group now
felt that it was more -appropriate not to deal with contracts and
statements in the same article, but instead to treat them in separate
articles. It was true that as the articles were presently drafted, the
objective test came already in Art. 1(2), but was there really any
difference between having it in Art. 1{2) or in Art., 27

Date-Bah considered that Crépeau's view that by putting the
subjective view first it was given -primacy was not self-evident: no
principle of interpretation of the rules had been laid down according to
which whatever comes first will have primacy in the application of the
rules.

Maskow felt that the net result of the provisions would not be
very different from what Lando wanted. He did not feel that the division
between subjective and objective interpretation was all that sharp.
Firgst, one tried to find cut what a party wanted. The terms used by this
party should be interpreted in a certain sense bhecause of their
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individual connotations, but the interpretation of words is mostly
objective, s0 both criteria were needed and too great a stressing of the
subjective approach the common intention of the parties, was not to be
recommended. In fact, it had always to be seen against the background of
the objective terms. .

Furmston did not think that an English lawyer would read Art.
1{1) in either formulation as a clear adoption of the subjective view.
He did not think that the objective view required one to disregard the
parties' clearly formulated common intention if <there was one, He
therefore did not think that it would make much difference to an English
lawyer whether or not +the phrase "if such an intention can be
egtablished"” were in..

Drobnig stated that he would be satisfied if the comment to Art.
1(1) made it clear that in establishing the common intention of the
parties Art. 3 must be taken into account. For clarity's sake, he
preferred to leave the provise "if such an intention can be
established", ' .

Bonell agreed with this suggestion, which followed upon that of
Fentaine to redraft the comments so as to indicate that Art. 1(1) gave
the first criterion to be adepted, and then to say that if, however, in
the circumstances of the case, notwithstanding recourse to Art. 3, it
was not possible to establish such a common intent, recourse was to be
had to the reasonableness test, again in the light of Art. 3.

Komarov supported this view., He felt that the _idea of a
preference should be reflected in the comments, but did not think that
it was necessary to put it in the text of the provisions, as it was very
difficult to set up an order of preference,

Huang wondered whether the intention of the Group was to have
Art. 1(2) as a separate article, or whether it would remain as a second
paragraph of Art. 1, as if the two were separated she would prefer to
keep the proviso, whereas if the two paragraphs stayed together the
proviso would be superfluous. .

Date-Bah considered that even if the two paragraphs were
separated, the openlng of the second of "~ the two provisions would still
fill any substantlve gap which mlght arlse so too much should not be
made of a ‘possible separation.

Votlng on Crépeau's proposal to’ delete the words "if such an
intention can be established" in Art. 1{1), tKe proposal was rejected by
6 votes to 4,

Drobnig had the impressidn that"érépeéu operated under a
misunderstanding, as the words "If such an’ intention cannot be
established" 1nd1cated ‘that first the subjective test of Art 1(1) must
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be exhausted, and only if that did not zpply would the 6bjectivé"ﬁest
come into play, which he thought was exactly the seguence Crépeau
wanted. : '

Voting on Art. 1 of the Farnsworth formulation, B8 voted for, one
voted against and one abstained. Art. 1 was therefore adopted and read

ag follows:

"(1) A contract shall be interpreted according to the parties'
common intention, if such an intention can be established. -
(2) If such an intention carinot be established, the contraot
shall be interpreted according to the meaning which reasonable
persons of the same kind as the parties would glve to it in the
same circumstances".

Turning to Article 2, Farnsworth's proposal for reformulation
read: '
"(1) A party's statements and other conduct ghall be
interpreted according to that party's intention, 1if the other
party knew or could not have been unaware of that intention.
(2) If the other party did not know of and could not have been
aware of that intention, such statements and other conduct shall
be interpreted according to the understanding that a reasonablé
person of the same kind as the other party would have had in the
same circumstances".

Hartkamp commented that in para. 2, the phrase "did not know of
and cculd not have been aware of" was awkward, and a mere repetition of
the preceding paragraph, and suggested replacing it by "if the preceding
paragraph is not applicable". ' '

 Furmston agreed with Hartkamp.

Komarov wondered whether the word 'reasonable" was necessary. He
suggested that the notion "persons of the same kind" included that of
"reagonable". Secondly, the provision had to state on what standards of
reasonableness one should proceed: standards of commercial reasonable-
ness were different in dlfférent countries, not to speak of inter-
national standards. Thus, should one take the international standards or
the standards of the country of the ‘buyer or of that of the seller? If
the word Yreasonable" were deleted, this would then be subject to =2
subjective determination of the intenticons of the parties. Furthermore,
the word "reasonable" might cause. problems of interpretation, as there
were legal systems which did not know this notion.

Farnsworth recalled that this same point had come up in UNCITRAL
when CISG had been discussed. He felt that in the Principles it might be
eagiar to accept this notion, _as CISG contained provisions where this
notion was used. Thus, a legel system which was not familiar with this
notion could at least refer to the comments on CISG.
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Komarov suggested that the comments then state that the
provision referred to international criteria.

Bonell commented that this-would come up in relation to Art, 3,
Thug, first one determined the intention of the parties on the bhasis of
the criteria in Art. 3, if it was not possible to establish such an
intention, then the objective, reasonableness test, had to be  adopted,
and again the criteria set forth in Art. 3 had to be taken into account.
Thus, the reasonableness test in Art. 2(2) was far from discretionary.

Hartkamp added that the uniform application of the Principlés
would make certain that the reasonableness test was of international
character and not attached to specific national connotations.:

Furmston wondereé'whether the illustration on page 5 of Doc. 42
was an illustraticon of common intention or of reasonableness.

Bonell c¢onsidered. it to be an illustration of reasonableness,
because there was no common intention as the Libyan exporter was
thinking in terms of US dollars whereas the Canadian importer was
thinking in terms of Canadian dollars. ' :

Furmston wondered whether this was really so, considering that
all transactions on the Rotterdam spot market were in US dollars. What
would happen?

_ Bonell suggested that if the Canadian could prove that there was
a course of dealing between the two parties - they had always negotiated
and paid in Canadian dollars and for the fifth order they only spoke of
dollars - then on the basis of Art. 3 he could succeed in proving that
in this respect they moved from the assumption that it was Canadian
dollars.

Furmston could see that there could be examples of cases where
the use of the word "dollars" was ambiguous and it was reasonable to
argue whether it was Canadian, US, Australian or Singapcere dollars, but
this example was not a good one. : : g S

‘Drobnig came back to his proposal for a formulation of Art, 2
taking up the first part of. the clause of Art. 8(3) CISG so that Art. 3
would serve as an aid in ascertaining the intention of the parties,. as
well as in ascertaining the reasonable person's understanding of . the
declaration of the parties. '

Bonell stated that it had always been intended thst a,puleifo
this effect should be laid down, and, also in view of the discussion
which had just taken place, he was prepared to adopt this new formula.

Article 2 was thus adopted, and read as follows:
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(1) A party's statements and other conduct.shall be interpreted
according to that party's intention, if the other party knew or
could not have been unaware of that intention.

(2) If the preceding paragraph is not applicable, such state-
ments and other conduct shall be interpreted ‘according. to the
understanding that a reasonable person of the same kind as the
other party would have had in the same 01Pcumstances" :

Article 3

Opening the discussion on Article 3, Fontaine suggested that as
regarded the reference to the preliminary negotiations, as clauses
excluding the relevance of the preliminary negotiations were very common
in contracts the comments should indicate that such clauses were valld
even if this did go without saying. co '

Bonell agreed with Fontaine, but recalled that there was a
provision on this question in the chapter on formation, where they dealt
with the merger clauses (cf. Art. 2.16{(2)). He therefore suggested: a
cross reference in the comments. ' S : RTINS

. Lando observed that it was very often the interpretation of a
statement which revealed whether a contract had been made or . whether
there had, e.g., been a mistake. He therefore suggested that the
conments to Arits., 1 and 2 alzso make referance to the formation chapter
and say that whether or not the contact had been validly formed would
depend on the 1nterpretat10n of the statements.

Drobnig found 1he reference to usages at the end of Art 3 to be.
amazing as usages were contained already in Art. 1.6, He wondered
whether there was any particular reason for retaining usages in Art. 3.

Bonell felt that usages should be retained, as that gave a
complete picture - although the provision said nothing of which usages
should be considered, it did make it c¢lear that usages were also
relevant. He referred to the French and Italian civil codes which
distinguished between "usages interprétatifs" and 'usages normatifs",
i.e. usages referred to in order to supplement the contract as one of
the sources of the rights and duties of the parties, and usages referred
to as a means of interpretation which, at least in theory, could be
considered differently. He feared that if usages were deleted in Art. 3,
anyone who read the provision would not mentally say "and of course
usages referred to in the preliminary chapter”. On the contrary, the
temptation would be to- say that as usages were not mentioned here,
whereas all the other ¢riteria were, they should be disregarded.

Furmston commented that English lawyers had extremely
restrictive rules: about excluding both preliminary negotiations and
conduct subsequent to the contract, but one thing which English law did
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allow and which most gystems would probably regard as important in
practice was the commercial context in which the contract was get. Thus,
if the factors were to be listed, the first one which he would put would
be the commercial context in which the contract was made: knowing what
pepratusualiy de and what the object of the transaction is, is the most
useful guide to knowing what the parties intend. Usages were part of
that, but not all of it., The text as it stood did not exclude the
commercial context, but the fact that those which were listed actually
were listed, was presumably indicative of the importance attached to
them.

Bonell was attracted by Furmston's proposal. He referred to Art.
3.8 on gross disparity, which stated that regard was to be had to "among
other things, /.../ {b) the commercial getting and purpose of the
contrect", and as that was what Furmston referred to, he suggested using
the same formula also in Art. 3.

Furmgton and Hartkamp felt this to be a good idea.

Fontaire wondered whether this would be in addition to, or in
substitution of, the factors already indicated,

Furmston = suggested that 1f this formula were adopted, ~ the
reference to usages, which could be considered to be included in the new
formula, could go..out, whereas the others should remain: the other
factors mentioned (preliminary negotiations between the parties, any
practices which they have established between themselves, and any
conduct of the parties subsequent to the coneclusion of the contract)
were all peculiar to the parties concerned, whersas usages were more
general,

Crépeau agreed that usages should be taken out of Art. 3 as they
were on the objective side of interpretation, and be placed in an
article of its own, saying that in the interpretation of contracts,
usage must be considered.

Hartkamp however observed that if usages were taken out, readers
would wonder what the reason for this difference with CISG was, as Art.
8(3) CISG did have usages, Furthermore, he did not think that usages
were entirely covered by the commercial setting and purpose of the
contract,

Lando thought that both usages and good faith should be
introduced here, and it did not matter if they were also in the general
provisions of Chapter 1. There might, however, be a risk of ambiguity,
in that Art. 5 spoke of "interpreted in a manner appropriate to the
nature of the contract", instead of of the '"purpose of the contract'.

~ Komarov wondered whether it would be wise to state in the
provigion itself, rather than just in the comments, that the list of
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factors indicated in the article was not exhaustive, by saying sémething
like '"including, but not limited to". '

Hartkamp felt that the words "all relevant rlrcumbtanoe&,L
including" would in themselves indicate that the list of factors was. not
exhaustive,

Furmston suggested a wording such as "/.../ all P°levant
circumstances, including any preliminary negotiations betweern the
parties, any practices which they have established between themselveb,
any conduct of the parties subsequent to the conclusion of the contract,
uaageb and the commercial purpose and settnng of the contravt"""

" Farnsworth suggested’ puttlng the commercial settlng and purpoae'
of the contract first.

Maskow agreed, as the commercial setting and purpose of the
contract were more gereral than the preliminary negotiations, subsequent
behaviour ete. However, to meet Drobnig's observations on usages, one
could say "in the light of usages' at the end of the sentence,

Fontaine and Bonell considered that the order of priority of the
factors listed was not indifferent. If wmome priority were given to the
intention of the parties, then one should start with the preliminary.
negotiations and then go on to the more objective aspects.

Crépeau questioned the relationship betweenIUSages as one, but
only one, of the particular circumstances which may or may not be
considered, and the rule of Art. 1.8, which stated that "The parties are
bound by any usage". As no qualification was given, he supposed it would
be a usage either to the contents of the contract ("normatif"), or to
the interpretation of the oontrart.

'Bonell stated that he would congider Art. 3 a special prbvision,
thus excluding the implication in Art. 1.6 that also "usages interpré-
tatifs" were intended.

Drobnig wag not sure’ that it was possible to separate "usages
interprétatifs" ~and 'usages normatifs" ~ would not the ‘'usages
interprétatifs" also have to be used, i.e. the criteria set out in Art.
1.6 according to which not every usage interprétatif or normatif
existing anywhere can be relevant, but only those which have a local
connection with the parties? If thi was not the case, how would it make
sense to mention usages in ‘Art. "3 to make it clear that it is a ussge
which is dlfferent from the one’ in Art. 1.67 They did have a different ~
function, but then it was neCEbbary to describe which of many different
interpretative usages is to be relevant for Art. 3, and that function
was performed in Art. 1.6 but was not performed in Art. 3. He suggested
deletlng usages in the text of Art 3, but to refer to Art. 1.6 in the
comments, saying that in order to define the limit of the relevant
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usage, the crlterla get out in Art. 1.8 applled. .

- Maskow rons;dered that if usages wers mpnt:oned in Art. 3 then
they were subject to the definition of usages in Art. 1.6, and he. could
not understand why usages had to-.be deleted in Art. 3. for them to “be
consigtent, - . L . .

Bonell considered that the proposal to delete usages in Art. 3
did not have sufficient support, and that instead the comments had to
make the connections clear.

Lando wondered if the Group had decided whether to consider. his
proposal to have an article here on good faith. He knew that there was
an article on good faith in Chapter. 1, but it was :.a.-very important
factor, and in this case he would advocate repetition.. He agreed that
unnecessary repetitior should be avoided, but felt that., for the. ”blmple
businessman” who might not read all the pPOVlHlOﬂb thig bhould be -added
also in the chapter on interpretation, albeit as a separate prav1s:on
and not in Art. 3, S - - ‘

Huang albo felt good faith to be very Jmportant When d]bcusanng
Arts. 4.2 and 4.3, the relation. -with Art.. 1.5 had not been- ronaldered
and perhaps & reminder of the pr:nr:ple should be  inserted. here,
possibly by saying something like. nin Jnterpretlng a.contract or btate-
ment made by and other conduct of a. party in line with Art, 1. 5" -

‘Fontaine and Maskow dld not févour addang goad falth in. Art 3
because it was not really a circumstancey, - but a kind . of superior
criterion, and Art., 1. 5 already had it: it was a. domlnant prlnonLe
which governed all the rules and did not have to. be repeated. However, a
reference to Art. 1.5 should be made in the comments.

: ‘Bonell suggested leaving the text as it .stood .for the time
be:ng, to come back to it.-when they had a written proposal -before them,
and to consider Lardo's proposal when discussing Art.. 1.5, This.
suggestion was accepted by the Group. : o o

Article 4

Openlng the discussion on Artzcle 4, Drobnlg suggested that the
provision should not be limited to the Jnterpretatjon of ”expre%alons,
provisions or terms of the. -contract”, . but should be -extended: - to
statements made by the parties, ‘ -

Farn&worth agresd with Drobnlg He suggested a formulat:on such
as "In the process of interpretation account shall be taken of". Then it
would not be neceussary to list all the pObb]ble things that mxght be
1ntevpreted : .
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Crépeau observed that the formutation of Art., 4 used the words
"shall be interpreted" and was made subject to the application of Arts.
1, 2 and 3. If the rule was that the meaning to be given was "the
meaning. usually given /[...J/ in the trade concerned" and there was an
Art. 3 which included the commercial setting of the contract and usages,
was there then any need for this provision independently from Art, 37

Bonell recalled that one of the reasons CISG no longer contained
an Art. 9 dealing with usages in a broad sense, contrary to ULIS which.
had a third paragraph of this content, was that many delegates had felt.
such a provigion to be no longer necsssary in the light of the iwo
foregoing paragraphs. According  to a strong minority view this
conclusion was not entirely satisfactory. In other words, the feeling:
was that this provision addressed az special question, which might nct be
sufficiently <¢learly expressed here, as this provision spoke of
expressions, provisions, and terms, and now it was suggested.that it
should be opened also to statements. Farnsworth had even gone so far as
to suggest speaking only of the interpretation process. At this point.-he
wondered about the relationship between Arts. 4 and 3 - had the:
draughtsmen of ULIS intended what he himself had attempted to lay down
at the beginning of ihe comments by stating "Businesspersons -in their
contracts often employ.expressions and terms commonly used"? It had been
observed that thiyg addressed the c¢.i.f./f.o.b. problem, and  everyone
agreed that in transport law there were certain typical clauses and
expressions used for the sake of brevity which everyone knew- had -a
particular meaning. This was a situation similar to the one of standard
terms: when businessmen used such typical trade terms,. they knew that
their meaning would be determined in accordance with the objective
meaning given to -them- within the trade concerned, unless they made it
very clear that as between themselves they intended these  terms in a
different manner.

Fonteine found the comments much clearer than the text. He
guggested formulating the article along the lines "Expressions and terms
commonly used within the respective trade sectors or throughout the
business community are tc be interpreted /.../". Such a formulation
would indicate that the terms and expressions dealt with were those used
in a certain trade and not those of the contract.

Eartkamp agreed with Bonell's explanation, but wondered whether
in that case the words "subject to" were correct: -he considered that it
should cnly-be subject to the common intent of the parties, and perhaps.
to the intention of one party that the other party could not have been
uraware of, but he thought that this article would prevail over the
other preceding rules that the Group had already adopted, so the
beginning of the paragraph should be adapted and Fontaine's suggestion
would get rid of this problem.

-Drobnig thought that it was necessary to be consistent, and. as
Art, 1 in its new version had been made the prime point of departure,
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that must hold true for Art. 4 as well. If the common intention of the
parties was that the terms meant somethlng different then that common
intention must prevail, If the’ partles by subsequent conduct, by agreed
¢ourse of action, had departed from the generally accepted meannng of
for example f.o. b., then that departure must also prevail. He therefore
thought that the "subgect to" clause had to remain.’

‘Date-Bah agreed with this view, He remembered ‘fighting a 1051ng
battle against "usages" at the Diplomatic conference for the adoption of
CiSG, as there could be surprise in a usage, particularly for people in
developing countries as these countries had nct been  too closely
associated with evolving the meaning of these usages. He therefcre
suggested that something be added "along the lines "wheére it is
réeasonable to expect that the parties to the contract could not have
been unaware", i.e. some residual element to protect parties from
complete surprise in the content of & usage. Somethlng along the lines
of Art. 9(2 CISG

Furmston observed that if the article only ‘applied  to
expressions such as f.o.b. and c.i.f., ought this then not to'be stated
in the text and not in the explanations? As it stood the text was not
limited to technical terms. Secondly, was it true that- in deciding what
f.o.b, and ¢.i.f. meant, what one did was to give effect to the ‘meaning
usually given to them in the trade ¢oncerned? In English law that was
not an accurate’ descrlptlon of what English courts did - what they did
was to read all previous cases on f.o.b. and c.,i.f., i.e. they applied
the substantive law for f.o.b. and c.i.f. contracts, +they made no
enquiry about trade. He was not sure what the trade would be. He
supposed INCOTERMS were an attempt to say what these expressions meant,
but as far as'he knew INCOTERMS were the same for all trades, so if one
sgid M"c.i.f) INCOTERMS", one would go off and look at the 1990 statement

of what it meant. -

Fontaine commented that the formula referred to in the comments
referred both to expressions and terms limited to a particular trade and
to some others which were used throughout the business community.
Perhaps with an adequete phrasing both instances could be covered in the
text. INCOTERMS were of course an example of the latter, but fbr'éxample_
1n “the ‘insurance sector there were some terms and expr9551ons whlch weré
very partlcular for certaln branches of insurance. ‘ 7

With reference to the propesed modification of the opening
phrase of the article, Bonell suggested that it would be difficult to
rephragse it. Art., 8(3) CISG stated '"In determining the intent of & party
or the understanding a reescnable perscen would have had /.../" which was
a lengthy formula and covered both the intent of the parties and the
understanding of reasonable ~persons but  only dealt with the
interpretation of statements. As these rules dealt with both contracts:
and individual statements, they wéuld end  up with four formulas: in
interpreting the common intention,: the intent of one of the parties, -  the
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meaning a reasonabls person  would attach ‘to the contract or the
understanding a reaschable person would have had. It was hardly possible
to combine these four formulas. As regarded the question of businessmen
of a certain sector using specific terms and expecting those terms to be
understood only in that way and only in very rare cases being prepared
to accept a different meaning, the new version of Art. 3, which would
refer to commercial setting, introduced a new concept, was more gpecific
and couid therefore meet the problem.

Drobnig did not agree with this last comment. He thought that
the commercial setting and purpose referred to the specific individual
contract. Art. 3 was not only related to the interpretation of terms in
the contract, it referred alsc to the interpretation of statements, or
even conduct, of parties. Secondly, it referred to general usages,
general agreements like INCOTERMS which had fixed and given a very
gspecific meaning to certain commercial terms. The two were clearly
different, and he would leave Art. 4 as these Principles should draw
attention to those fixed trade terms, especially to those which had been
codified or agreed internationally.

Lando agreed with Drobnig that Art. 4 was still necessary,
although he would not say that it was subject to the provigions of Arts.
1, 2 and 3: these articles were resorted to when one tried to find out
what the understanding of a reasonsble person or the usual meaning of
the term was, so he suggested saying "In applying" instead. He also
agreed with Date-Bah on having a clarifying formula inserted into the
provision, such as there was in CISG.

Furmston wondered what would happen in cases where parties
misused the terms, so that some adaptation would be necessary to give
gome sense to the contract. In those cases it was not simply a matter of
applying Art. 4.

Magkow congidered that Art. 4 might be needed in cases where the
parties did not belong to the same trade sector. As regerded the problem
of whether the provision should be related in one way or another to
international trade, he thought this had already been done, as the
provision specified "in the trade concerned" and it was internaticnal
commercial contracts which were the subject of thig exercise, so the
trade concerned was international trade. As concerned whether or not
general conditions should be added, he felt that this should be
considered unless the proposal to substitute the opening words for "In
applying Articles 1 and 2" were to be accepted.

'Fontaine had the impression that the two problems that had to be
dealt with were, first, whether or not 1o cover contracts and statements
at the same time, and secondly that of covering trade terms and general
conditions. He suggested a more general formula such as "expressionsand
terms commonly used within théir respective trade /...7 are to be
1nterpreted"? Such a phrablng would cover both contracts and statements
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and individual terms as well as general conditions. The article would
thus read: "Expressions and terms commonly used within a particular
trade sector or throughout the business community shall be interpreted
according to the meaning u&ually glven ZZ.,]"

Voting on whether to retasn _the opening clause of Art. 4,
stating "Subject to the provisions of Articles 1, 2 and 3", 9 voted in
favour of its retentiocn.

Turning next to Date-Bah's suggestion to add to the final part
of the provision a further qualification along the lines of Art, 8(2)
CISG which stated "/,../ which in international trade is widely known
to, and regularly observed by, parties to contracts of the type involved
in the particular trade concerned", Bonell saw some difficulties in
adopting the CISG formula. He suggested a shorter, simpler formula such
as "/.../ according to the meaning usually given to them in the trade
cencerned and of which both parties were aware or could not have been
unaware". Such a formula would cover INCOTERMS8, but a particular meaning
attached to a trade term, a delivery term at, e.g., the port of Genoa
would not be covered, unless the parties were aware or could not have
been unaware of it. T

Farnsworth suggested that such a formulation would duplicate
some of the sense of tThe opening "Subject to" phrase.

‘ Fontaine guggested that if the phrase 'the meaning usually given
to them in the trade concerned” were kept before the qualification,
there was a problem because the prov1510n started with "terms used
w1th1n a particular trade or throughout ithe business communjty shall be
interpreted according to the meaning usually given to them in .the trade
concerned" and then one would expect something on the business
community, or stop af'ter *"usually given to them". He considered that
"trade concerned" really looked as though it were a particular trade.

Maskow btated that "in the trade concerned" might mean e:ther a
particular trade or, more generally,.the business community and it would
be the business community which was the trade concerned.

Lande still considered that some reférence to internafionél
trade would be necessary, as the innocent reader would not get the
rotion of internaticonsl trade and usages. . '

: Crepeau wondered whether there wa& a dxfference between the
phrase "meaning uaually given to them. in the international trade
.concerned” and "international trade usages'. :

Bonell consldevéd that INCOTERMS were not . usages as such, évéﬁu
though they to a certa;n extent originated in u&ages :



- 22 -

Komarov wondered whether misrepresentation was covered by the
article. It did happen that parties used well established commercial
terms in a way which was contrary to the way in which they were supposed
to be used, e.g. parties making contracts for inland transport using the
term ¢.i.f., in which case the contract would be interpreted in a narrow
way according to the meaning usumlly given in the trade concerned..

Lando suggested that Komarov's problem might to some extent be
taken care of by Art. 5(1), which stated that "In the event of
ambiguity, the terms of the contract shall be interpreted in such a way
as to give them effect /.../", so then c.i.f. would have to be
interpreted to mean something. like the "Carriasge and insurance paid to
(CIP}", which was the new INCOTERM which covered inland transport, Both
Art. 5(1} and Art. 5{2) could be of use here.

Before taking a final decision on Art., 4 the Group decided to
examlne the propobal for ‘Art. 3 prepared by Furmston. e

Proposal for a revised Article 3

The proposal for Art. 3 which Furmston had prepared read:

"In applying Arts. 1 and 2 due consideration shall be given o
all relevant circumstances, ineluding any preliminary
negotiationy between the parties, any practices which they have
establigshed between themselves, any conduct of the parties
subsequent to the conclusion of the contract, usages and the
commercial setting and purpose of the contract", :

Crépeau observed that it seemed to be a statement of sll of the
circumstances that had to be taken into account, and in that sense, when
one said '"shall be given to all relevant circumstances including", all
of the factors listed were on an equal footing. The judge or arbitrator
would look at the list and select cne to apply. In a case like this,
nothing would prevernt that in the interpretation of Art. 1 and 2 all of
this, and also the meaning usually given to terms and expressions in the
particular trade, should be considered, '

Hartkamp agreed with this, particularly as in the -proposed new-
Art, 4 the words "and of which both parties were aware or could not have
beéen unaware" had been added, which took much of the gist out of the
original article. Thus, if it were at all necessary, it could be.
included in the list which at present was in Art. 3, i.e. Arts. 3 and 4
could be merged to read "In applying Arts. 1 and 2 due consideration
shall be given to all relevant circumstances, including (a) any
preliminary negetiations between the parties /.../" with "any meaning
usually given to terms in a particular trade c¢oncerned or in
international trade" as (e) or (f).
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Farngworth observed that Hartkamp's proposal had been prefaced
by the assumption that Art. 4, if it were retalned ‘would have - the
language '"of which both parties were aware or. could not -have been
unaware" at the end. If that language were retained, then he did not
feel that Art. 4 stated anything very different from what was suggested
in Art, 3, s0 he would therefore favour putting the substance of Art. 4
as redrafted into Art. 3. . :

Drobnig felt that a reference to both expreabnons -and terma was
necessary and then if the two articles were merged the provision would
be very heavy. Thus, it might be better if the present Art. 4 became a
second paragraph. . .

Bonell also hesitated to merge Arts. 3 and 4, as Art. 3 would
become very heavy indeed, and as the scope of the two provisions was
very different: Art. 3 spoke of applying Arts. 1 and 2, i.e. it was to
be used also in order to determine the common intention of the parties,
and what did it mean that in determining the common intention of the
parties {which was a subjective test) congideration had to be glven to
the meaning usually given in the trade concerned?

, Hartkamp, Créppau and Furmbton saw no dlfflculty as it ‘was the
meaning usually g:ven of .which both parties were aware or could not have
~been unaware, :

Voting on the proposal to merge Arts, 2 and 4, the proposal was
accepted by 6 votes in Ffavour and none agsinst.

Farnsworth suggpested that the idea embodied'in Art. i could be
expressed in Art. 3. as 'any meaning commonly given- in a trade
concerned", which c0uld be either a specific trade or international
trade. : . :

Crépeau, . Farnsworth and Drobnig suggested this phrase be
inserted immediately before usages. : - -

Furmaton prepared a becond proposal for Art. 3 1ncorporat1ng the
&ubbtance of Art. 4 which read:

"In applying articles 1'and_2, due consideration shall bé given
to all relevant circumstances, including: - .
(a) any preliminary negotiations between the parties, S

(b} any .practices which. they have established between
themselves,

. {c) any conduct of the parties subsequent to the conclu510n of
the contract,

(d) any meaning commonly given in a trade concerned,

{e) any usages, and

(£} the commercial setting and purpose of ‘the contract "
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Hartkamp suggested changing "they" toc "the parties" in lit, (b),
as "they" might otherwise refer to the relevant c1rcumstancea in  the
heading. This suggestion was accepted.

Drobnig felt that lit. (d) as it stood did not makes sense,
because it éppeared 1O relate to the relevant circumstances whereas it
should refer to the terms and statements of the contract. Furthermore,
he felt that lit. (f) should go before lit. (e), as lits. (a) to (d) and
(f} all related to  the contract whereas useges were outside the
contract, S ' R

Crépeau wondered whether 1it, (e) was specific enough,  ér
whether it should be limited to, for example, international usages.

Bonell agreed that the problem did exist, but recalled that it
had been decided that the comments should indicate that the usages
referred to here were those which were applicable according to the
general provisions. The comments would thus contain a crcs&—reférence to
Art. 1.6. :

Hartkamp was not certain that the reference to usages in this
article referred back to Art. 1.6, as there the usages concerned were
those to which parties were bound, whereas here he did not think that
parties were bound by the usages, but that the usages were Instead to be
used for the interpretation of the contract.

Bonell recalled that there had been agreement that the funcdtion
of the usages was different here and in Art., 1.6, but that as concerned
the criteria for the determination of which usages may becoms relevant
under Art, 3 for the purposes of interpretation, Art. 1.6 should apply,
i.e. even if the function was different; the ambit of the usages wh;ch
should be taken into consideration was the szame.

Hartkamp did nat consider that this followed from the text: it
would only follow from the text if Art. 1.6 defined 'usages" for the
whole set of rules but it did not. If cne wanted to bring this about,
the article should refer djvectly to Art. 1.6, by stating e.g. "any
usages as defined in (mentioned in) Art. 1.6", As to whethér this could
be done in the comments, that would depend on whether one would be
entitled to restrict the literal sense of an articlé in the comments. As
a matter of principle he preferred the expression "any usages" so as to
be broader than in Art. 1.6. He himself did not actually want to
restrict it to the usages in Art, 1.6 but he had understood some members
of the Group to want it to refer only to Art. 1.8 and as it was drafted
now it was broader. If the samé concept was desired an express reference
would be necessary.

Fontaine agreed with Eartkamp. Art. l.ﬁ'did not define usages,
but gave a sort of restriction to the usages intended, He could imagine
that anyone who had not followed the discussions could reason a
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centrario and say that this article was broader than Art. 1.6 because it
contained no restriction. It might suffice to have this in the comments,
but he felt that it should alsec be in the text.

Maskow did not have the misgivings Hartkamp and Fontaine had, as
he felt that usages could either describe the behaviour of the parties
(as in Art. 1.6) or they could define something, which was what they
were confronted with here. He did not think that in the context of Art.
3 it would make any difference if one stated "usages as defined in Art.
1.8", but if some members felt that it made the provision clearer, then
why not.

Lando felt it to be necessary to define the usages that were
being referred to, although the problem was not that easy. Of course the
usages in Art. 1.6 should be covered and he agreed with Hartkemp and
Fontaine that it was not possible merely to refer to '"usages'". However,
what would happen if & foreigner went and negotiated a contract in Milan
on the Milan stock exchange? He would probably be bound by the usages on
that thPk exchange, even though they were strictly local usages.

Drobnig felt there to be no doubt that transactions on a certain
stock exchange would be subject to the usages of that exchange and
should not be subject to the usages of any other place. He felt that the
usages in Art. 3 should be restricted to those circumscribed in Art.
1.6, because it would not make sense for there to be a suggestion that
any usages in the world could be used for the interpretation of the
intention of the parties. He would therefore prefer to specify "any
usages as defined in Art. 1.6". '

Tallon wondered what wusages would be ~relevant “for  the
determination of the intention of the parties: he had heard of usages
determining what was in the contract, but not determining the intention
of the parties. If the usages intended were those in Art. 1.6 which were
used to determine, for example, the commonly recognised meaning of a
word which was used, then he wondered what the difference was with (d),
which referred to "any meaning commonly given in a trade cohcerned". He
felt that the two might be merged to refer to "a meaning commonly given
in a trade concerned or by an internatiorial usage". He felt that this
would be more coherent and would avoid the difficult distinction between
Art. 1.6 and this'text' It was not the usage as such, it was the word
used by a usage to which you may refer in order to determlne the
intention of the parties.

~ Drobnig disagreed with Tallon: (d) referred to terms and phrases
whereas (e) was much broader and meant usages other than terms, In, for
example, a stock exchange transaction it was the usage that the time of
performance was determined by the uaage ~of that partlcular stock
exchange. '
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. Tallon did not feel that this was interpretation: it was. the
filling of gaps but it was not Art. 3 on interpretation. S

Farnsworth thought that usages could be taken out, which would
mean that then Art. 1.6 would szpply. If it were then desirable tc remind
readers that there was another provision on ussges, the: normal practice
of cross references in the. comments would suffice. : C

Huang wanted to know whether "usage" corresponded .te "interna-
tional practice" or "international customs'. :

Bonell stated that the meaning should be the same as that in
Art. 1.6. : : : '

Huang wondered <then - whether- that meant that not -ronly
international but also national customs could be included under usages.

Date-Bah felt that this was a2 moot point, as some, such as
Hartkamp, felt that the formulation in Art, 3 was broader than Art. 1.6.
The question was then whether language should be introduced to restrict
the provision te Art, 1.8 or to broaden it explicitly. :

To Furmston Art. 1.8 was not a definition of usages; it assumed
that. there were usages which the parties were not bound by, i.e. there
were two kinds of usages: those the parties were bound by and those they
were not bound by, and this provision did not necessarily assume the
same distinction, and he did not see why it should. All that Art. 3 said
was that due consideration should be given to these factors, and one
might be giving consideration to a usage in order to understand what the
parties had said, because what the parties had said had been designed to
exclude the usage which otherwise would have applied. Art. 1.6 indicated
what usages should be incorporated, whereas Art, 3 indicated how to
decide what the parties meant, which was something separate.

Fontaine recalled that Art, 1.6 was inspired by Art. 9(2) CISG,
which had been introduced becavse the developing countries had been
afraid of being bound by any usages. Art, 1.6 of course did not relate:
to dinterpretation, but the guarantee the developing countries had got
with Art. 9(2) and which was not reflected in Art. 1.6 might be lost
with & much broader use of the reference to usages in the chapter on
interpretation. Personally he favoured indicating a restriction of which
usages could be taken into account also for interpretation.

.Bonell recalled that usages were included in the present version
of -Art. 3 because they had bsen included in the former version, which
had been taken word by word from Art, 8(3) CISG. In CISG the issue of
which usages were intended had been left open. This had given rise to-
the same division of opinions as the Group was now experiencing, in that
there were those who considered that the ambit of the usages referred to
in Art., 8{3} could not be different from those later clarified in Art. 9



- 27 -

and there were those who maintained the opposite. He wondered whether
they were really in a position to reach a conclusion and to clarlfy this
in the text, : . S .

Fontaine felt that they bhOUld at leaat be aware that CISG had
produced this problem of interpretation and if they could avoid it this
would be advisable. In (ISG the two provisions .were placed c¢lose
together, so it was normal that arguments could be raised to the effect
that either the meaning of '"usages" was obviously the same in the two
provisions, or alternatively that it was obviously different. In the
Principles, however, the problem- of = interpretation -might . be more
difficult to solve because of the distance between the two provisions.

Komarov commentced. that as the list of factors in Art. 3 was not
exhaustive ("due consideration shall be given %o0.:.all .relevant
circumstances, including") the consequence was -that in any .case not only
international usages, but.also any other usage could be used ag: a source
for interpretation. He therefore did not think it very practical to
discuss what was meant by '"usages". e

Hartkamp agreed with Xomarov: as the 1list was-not exhaustive
what was written down was not very important, but they should at least
themselves know what they intended: if an explanation wag to be made in
the comments it was necessary to know what was intended. . -

Drobnig agreed that the list was not exhaustive. However, if
usages were mentioned here, he did not think that it could ever enter
into the minds of the parties or into that of a reasonable person that
the interpretation of an unclear term could be made subject to a usage
which tThe parties did not know of or which under the criteria of Art.
i.6 did not apply to their contract. That would certainly be against the
interests of the developing countries, but it was just as much against
the interests of developed countries, because why should a merchant in
Hamburg who contracted with a merchant in London be bound for the
interpretation of an unclear term by a usage which existed in Buenos
Aires? Therefore the indication of relevant usages in Art. 1.6 fitted
very well with Art. 3. The word "usages" must in fact be interpreted
according to the rule laid down in Art. 5(1), i.e. that all the language.
of the Principles must be taken into account, including Art. 1.6. Usages
outside this provision could not be relevant and would therefore not
have to be taken intc account,

Komarov instead felt there to be a risk that if a restriction
were inserted it might not allow zll relevant circumstances to be taken
into acecount in the interpretation of the contract. Furthermore, the
introduction of a limitation would introduce uncertainty in finding what
was relevant or not relevant.

Maskow found no particular difficulties in combining the two
concepts. He thought it possible to say "all relevant circumstances" and
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if it was possible to list some of ~these circumstances it would be
possible to say that these circumstances {e.g. usages) were only allowed
to a certain limit. This could be done also with other circumstadrices and
would not exclude that circumstances different from usages and from the
others listed could be taken into account.

Date-Bah suggested that the rule could very well be limited to
international usages and it could be left to judges and arbitrators -to
decide what they wanted to do with domestic usages. It would therefore
not be necessary to go so far ag to restrict the provision. If -they were
formulating rules internationally, he ‘felt that particular authorlty
ought net %o be given to local usages. B

Landc commented that there were international usages which
should come under this rule, and there were the local usages, for- which
two situations ‘were possible, i.e. the local usages of, for example, a
stock exchange should apply when z dealer comes to that stock exchange
and deals on it, but should not apply when the traders do not go to the
place to deal there, but «it in their own countries, E

Tallon felt Lando to be addressing a different quest;on,.namely
whether a usage should be applled to the contrart or not. .

There were thus three alternatlves: to delete usages. all
together; to bring in a reference to Art. 1.6 in Art. 3 such as "as
referred to in Art. 1.8", or to leave the language as it stood. Voting
on' these alternatives the firgt was rejected as only 2 voted in favour,
whereas the second two both totalled 5 votes, with the result that the
languag9 of the prov1slon remairned as it btood : '

Farnsworth felt that there might be some advantage in comblnlng
lits. (d) and (e) so as to read "any usages and any meaning commonly
given in a trade congerned" ' .

Crépeau agreed with Farnsworth's proposall

: Maskow stated that he could also go along with the propesal to
merge  (d) and (e), if the order were changed, so as to have first  the
trade concerned and then usages. i : ' -

Voting on the proposal to merge lit. {d) and (e} by stating "any
meaning commonly given in a trade concerned or in any usage" the
proposal was rejected by only one vote in favour. Voting on the proposal
"any meaning commonly given in a trade concerned or any usages', § voted
in favour and 5 aga:nst the proposal The text therefore remalned ag 1t

gtood.

Drobnig congidered it to be unclear to what the word "meaning"
referred, He therefore suggested a wording along the lines "a term must
be given ahy meaning commonly given in a trade concerned”. :
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Furmston indicated that "terms" was an ambiguous word in
relation to contracts - "expressions™ was much more neutral., However,
they did not mean quite the same thing: “expressions'" referred to, for
example, the expression c¢.i.f. - this was an expression but was not a
clause or a term.

Bonell: .gommented that using the word 'term'" here would be
consistent with-its uge in the rest of the Principles. In Art. 2.12 the
word "term' had originally been used and this had been changed into
"gpecific matters" because of considerations of consgistency. In Art,
2.13 the heading referred to "Contract with terms deliberately left
open", which had been adopted on the understanding that here clauses
were meant. His understanding was therefore that what was intended by
"terms" was clauses and expressions, which meant that it would fit -into:
Art. 3.

Fonitaine suggested '"any meaning commonly given to terms and
expregsions in a trade concerned".

Furmgton considered that if both terms and expressions were
indicated it would be acceptable.

Voting on the proposed addition of "terms and expressions' to
lit. (d), thus making it read: "any meaning commonly given to terms and
expressions in a trade concerned” the proposal was accepted
unanimously. i

. As regardb the proposal to change the order of the lzbt the;
Group decided to move lit. (f) to before Lit., (4d).

- The new text of Art. 3 as modified was therefore adopted and
read as follows: .

"In applylng APt]ClEb 1 and 2, due cons:deratlon shall be given
to all relevant clrrumstances, including: :

(2) any preliminary negotiations between the partleb,

(b) any practices which the partles have eatabllbhed- between
themseives, i
(e) any. conduct of the partleb aubbequent to the conclusion of.
the contract, -
(d) the commercial bettjng and purpose of the vontract

(e} any meaning commonly given to terms and expressions’. 1n a
trade concerned, and S .
{f) any usages."
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Article 5

Openlng the discussion on Artjcle -5, Farnsworth introduced his
written proposal which read:

"If the language of a contract is otherwise unclear,

(a) it shall be interpreted so as to give effect to all the
language rathéer than to deprive some of it of effect,

(b} it shall be interpreted in a manner appropriate to the
nature of the contract, and

(¢) language proposed by one of the part:es shall be ‘interpreted
in favour of the other party". :

He stated that he had not intended to modify the substance of  the
article, but to avoid the repetitions which the original provision
contained and zlso to use words other than “ambiguous'.

Hartkamp favoured Farnsworth's redrafting of Art. 5, but felt
that the rule in {c) (which was that of the original para. 3) was too
rigid: "Contract terms proposed by one of the parties shall /...7 be
interpreted in favour of the other party". He felt this to be correct
for the general conditions which z party uses in all of his contracis,
but the rule was much broader than it now read. If, for example, during
renegotiations one of the parties proposed a wording, perhaps after the
parties had discusszed thé matter together, then that party ran the risk
of always having the rule interpreted against him, and he felt this %o
be too harsh as a general rule, Either the word "shall" should be
softened, or the rule should be restricited to specific termb proposed by
one of the parties, particularly general conditions.

Bonell recalled that the first two versions of the draft had
been along the lines proposed by Hartkamp, i.e. it had been a provision
which dealt exclusively with sgtandard terms, and the Group had then
decided hot to restrict it to standard terms, as it had felt that the
same should apply whenaver. thP term was suggebted.

Cvepeau.observed that he was suprprised at not finding what was
the basic rule of interpretation in Franco-Civilian countries, i.e. in
dubioc pro reo: a contract has to be interpreted in the final analysis in
favour of the debtor of the obligation. The rule in Art. 5(3) was the
contra proferentem rule, but he did not think that it was equivalent dr
analogous %o interpretation in favour:of the debtor, as sometimes a
party could propose a clause in which he was either the creditor or the
debtor, He therefore wondered whether they could not refine the rule by
saying that if one party imposes a term in which he is the creditor,
then it should be interpreted against him, but if there is a clause in
the contract where a party is the debtor of the obligation then,
irrespective of who proposed it, in the final analysis an interpretation
should be given in favour of the debtor of the duty.
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Drobnig commented that in the German civil law tradition such a
rule of interpretation was not known, and he therefore could not go
along with such a proposal. As regarded the scope of application of the
rule, which had already been extended from dealing only with standard
terms to dealing also with other terms of the contract, he felt that it
should be extended even further to take into consideration also
statements and conduct of the parties, as had already been done in Art.
3.

Furmston wondered what the rule which Crépeau had proposed
should be added {in dubioc pro reo) meant: in many bilateral contracts
both parties were debtors.

Crépeau agreed that this was the case, so if one of the clauses
imposing an obligaticn to A was ambiguous, then in the last resort, if
there was nothing else to rely on, this rule would be resorted to and
the clause would be interpreted in his favour. Similarly, if another
clause imposing an obligation on B was ambiguous, that in turn would be
interpreted in B's favour.

Hartkamp commented that the old Civil Code of the Netherlands
had had the same rule. The rule had been abolished as it had bsen felt
to have been superseded by modern desvelcpments, particularly general
conditions and exoneration clauses, not to mention the fact that it was
a rule which was really intended for unilateral contracts (gifts, etc.).
If in a commercial context one split the contract into. different
obligations and decided for each who was the debtor and who the
creditor, then it might be a very arbitrary rule to apply, because if
the debtor was in a stronger bargaining position and forced the contract
on the creditor, then the rule should not work in his favour. He
thought that in modern commercial practices even Art. 5(1), which was a
traditional rule regulated in the code civil, was not as good as it used
to be. He thought that the rules laid down in Art. 3 were much more
important nowadays then the old rules in Art, 5.

~ With reference to the rule proposed by Crépeau, Lando stated
that it was known in Scandinavian law, but only applied to one-sided
obligations, such as for example gifts. It was, however, to some extent
mitigated by the contra proferentem rule. He did not think that the rule
should be refined, as he thought that it should also apply to
obligations of the debtor. The most common of these clauses were, of
course, exemption clauses, and these clauses were generally debtor
clauses and should certainly often be interpreted contra proferentem.
Secondly, this rule was contradicted by the good faith rule, as if the
interpretation contra proferentem ran against good faith, it would be
unconscionable and, at least in Scandinavia, the contra proferentem rule
would not be applied. Also, when one read Art. 5, one wondered what the
gituation would be if there was conflict between the three paras. in the
same contract. He agreed that it was not possible to give rules on that,
but perhaps it was not the best solution to put the three together in
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the same artlcle also to avoid the impression of a hierarchy between
the three. ‘ ' '

Maskow agreed that it might be advisable to be more flexible,
perhaps by stating, for example, "unless the circumstances indicate
otherwise". He also felt that such an addition was justified considering
the situation where one party proposes a clause and this clause is
subsequently modified following discussions between the parties, but not
where these very modifications are what made the clause unclear, Iin
which case it was difficult to say which party actually could be
considered to have made the proposal. He had no obJectlonb to 1nolud1ng
statements under this rule. '

Farnsworth commented that, assuming that one wanted to keep the
contra proferentem rule, one might want to introduce some further
qualification, As far as the cases here considered were concerned, if
one party suggested language on the negotiating table and the other
party were represented also by a lawyer, it was unlikely that the contra
proferentem rule would be applied in the US, and it might be possible to
catch thig by adding a few words along the lines "proposed by one of the
parties without the opportunity for negotiation'.

~ Furmston wondered whether Art. 5(2) might not be unnecessary, as
now that the nature of the contract should be taken into account when
construing the contract, another clause would not be necessary to atate
that one should take it into account when the contract isg ambiguous.
What certainly was needed was some guidance as to what should be done
with Art. 5(1) and 5(3) if they pointed in different directions. In the
case of exemptaon clauses they would in fact quite often point in
different directions: Art, 5{(1) would point to giving wide scope to the
exemption rlause whersas Art. 5(3) would point to depriving it of
effect. :

Hartkamp and Maskow agreed with Furmston's suggestion that, as
the commercial setting and purpose of the contract had been introduced
in Art. 3, the second paragraph of Art. 5 might not be necessary.

~ Voting ‘on the proposal to delete Art. 5(2), the Group accepted
this propesal by 9 votes in favour, : L :

° Turning to the proposal to separate Art. 5(1) and 5(3) into two
separate articles; Lando and Crépeau supported the proposal by saying
that the two. provisions had very little in commor. and might even
contradict esach other, : '

Lando did not think that the rontra proferentem rule should be
restricted to standard fbrm contractb it should apply alsc to other
contracts, particularly as nowaday% it was at times very difficult to
make a distinction between standard form contracts and individually
negotiated contracts.
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, Drobnig did not think that separating the two provisions removed
the contradiction, He was coming to the conclusion that the whole of
Art. 5 should be omitted: the two remesining paragraphs would contradict
each other in many cases and he did not see how that contradiction could
rationally be removed He had the impresgion that these rules were too
mechanical. :

Bonell disagreed. He saw the point in extending the scope of
application also to individuel terms, but if the language suggssted by
Farnsworth were intrcduced, he thought that then it would make sense
that if a party not only suggested, but to 2 certain extent imposed a
contract term then, whether that perty was a creditor or a debtor, he
should run the risk of his own ambiguity and should not be able to
gpeculate on it . because of the application of other rules of
interpretation. He therefore preferred not to delete the two provigions.

Hartkamp stated that he wanted to retain para. 3 as modified by
Farnsworth and to delete para. 1.

Maskow considered that the problem of contradictions could to a
certain extent be solved by Art. 1.2, which related to mandatory rules
of domestic law, as Art., S5(a) would in many instances relate to such
mandatory rules because certain terms of the contract would be deprived
of effect as & result of such mandatory rules. He felt this paragraph to
be particularly important to uphold certain terms as such, -even if
certain effects were not allowed. : N

The proposal to delete Art, 5(1) received so little support that
it was decided to consider the proposal rejected.

As regarded the contra proferentem rule in Art. 5(3), Farnsworth
proposed that the formulation be changed along the lines '"contract fTerms
proposed by one of the parties for acceptance without negotiation sghall
in the case of ambiguity /.../".

Hartkamp agreed with this idea.

Crépeau wondered whether Farnsworth would be . prepared to
introduce the idea of imposition: "contract terms imposed by one party
shall /...JJ". Such a formulation would bring out more clearly the idea
that one party had no bargaining power and had to adhere to the terms as
proposed {as in, for example, contracts of adhesion),

Farnsworth had- no particular objection to this. In the USA the
contra proferentem rule was not confined to adhesion contracts as such;
the case Hartkemp had given he understood as being intended to
distinguish the case when someone in negotiations put a draft on the
table which is then discussed, and the case when someone put a draft on
the table to be accepted as it was. The justification in the USA of the
contra proferentem rule was less that there was an imposition, it was
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that it was an efficient rule %o require the party who drafts language
for use without further discussion to be careful in doing so, and to
make sure that that party's interests are reflected.

Lando commented that the contra proferentem rule should apply
alse in cases where a standard form contract was produced by one party
and the other party negotiates and tries to get rid of some terms but is
not successful in doing so. "Imposed" might therefore be preferable.

Boriell stated that the example given by Lando led him to the
opposite conclusion: if the term had been the object of negotiation, why
should then at & later stage ambiguity be claimed and it be considered
that as A had suggested the term it should be interpreted to his
disadvantage? What caused him problems was the concept of imposition:
what did it mean? There already was a provision dealing with gross
disparity which had the concept of imposition, of the taking advantage
of the other party. What was dealt with here was only the contra
proferentem rule with a rule of interpretation and not with a rule
dealing with the grogs invelidity of the term. How then should
impositicon be defined?

Crépeau observed that Farnsworth had suggested "terms proposed
without negeotiation!, which meant that one party puts ocut a deocument
saying that that was the contract or nothing -~ that was contra
proferentem —- but if someone provided the document as a mere basis for.
discussion, then he could not see the contra proferentem rule epplying
with as much rigidity as in the first case.

For Maskow and Hartkamp what was decisive was not so much what
the intention had been or whether it had been imposed, as whether or not
there actually had been any discussion. If there had not been any
discussion, then the contra proferentem rule should apply.

Drobnig instead felt that this criterion was too vague, because.
of course the parties negotiated the proposazl, but to establish only at
a later stage whether or nct a specific term introduced by one party had
been sufficiently negotiated was not practical. He preferred to stick to
the old rule which punished a party who introduced a term, independently
of whether it was negotiated or imposed. He saw no reason to limit it
beyond its traditional field of application. Even if the péarties had
negotiated they might not have clarified the term, and  -the risk of an
ambiguity went against the party who had introduced it.

Hartkamp stated that the problem was that in the case mentioned
by Drobnig the term would normally be interpreted against the proposing
party. The rule in the Principles was, however, rather sirict as it
stated "shall be", and he felt that that was a formulation which should
be reserved for the cases where -the proposal really had been very.
"gtrong", i.e. if the term is proposed and then becomes part of the
contract without having been fully negotiated ("ausgehandelt"). He had
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made a tentative draft which read: "a contract- term proposed by one of
the parties and which has ‘become part of the contract w1thqut
negotiation with the other party shall /...7".

Bonell was attracted by the symmetry which could be established
between this rule and Art, 2.17 which defined sgtandard terms as being
prepared in advance for general and repeated use and which are actually
used w1thout ‘negotiation with the other party.

Drobnig did not feel that Art. 2.17 helped in the Cab?b
considered here, as "these latter were cases where the language was
otherwise unclear, i.e. where the terms were ambiguous. In his view thlb
" applied also to geneval conditions if the language was unclear and that
was not covered by Art. 2.17. It also applied to 1nd1v1dual]y negotlated
contracts: if one party had introduced a clause then even if the parties
had spoken about it but the ambiguity had not been removed, the clause
must be lnterpreted against the proposer of the language. -

Maskow stated that it was clear that it would be very difficult
to establish subsequently the extent to which a certain clause had been
discussed by the parties, but maybe this difficulty could be overcome by
making it clear in the commentary that if the formulation originally
proposed by one party had been changed in the course of the discussion,
then the rule would not apply as the resulting clause would be the
result of changes made in the course of negotiations.

Komarov supported Crépeau's suggestion to reformulate the
provision in terms of imposition, because when one used - the term
"imposed" one really covered both individually negotiated terms and
standard terms. He knew of many cases where one party had proposed a
term which subsequentiy had been changed in favour of the other party.,
In such ceses it would not be fair to apply the contra proferentem rule,
The term "imposed" he felt could more fairly cover such cases as it
would refer to the result and not to who formally had made the orlglnal
propoaal. : '

Bonell considered that cases where a clause was first proposed:
and then modified in the course of negotiations were outside the _scope
of the rule, because they were no longer facing a term proposed by &
party. The difference between the present wording and the further
qualification suggested orally by Farnsworth was not all that ébeat It
would only attenuate the "shall" idea a little bit - rnow it 'shall®,
i.e. it must, even if it was discuszed in one way or in another, whereas
by introducing the qualification one could give the idea that if the
clause were proposed and for some reason not discussed, then it wab the
party who had propoaed ]t who should bear the risk.

Furmston wondered whether the- proposal relatlng to terms which
were '"imposed" was supposed to assume alsce that the terms had been
proposed, i.e. were they both imposed and proposed or could they be
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imposed and not proposed? A very common practical situstion was where
one party said that the contract was to be made on a particular set of
terms which were not of that party's authorship, i.e. a charterparty was
to be on the New York produce form of charter. Most of those standard
formg were not at all clear - would it then be proposed or imposed? In
‘that situation ambiguity should not resolve against. the party who seeks
to 1mpose the use of that form.

Crépeau indicated that on this point there had been lengthy
discussions in the drafting committee of the new Québec Civil Code and
the question had come up of what the real basis of the contra
proferentem rule was, The discussion had turned first on whether the
mere proposal of a clause would suffice to change the babzc rules of
interpretation. It had been felt that it should not: the mere fact that
one party proposes a conbract that he has drawn up before and puts it as
a basis for discussion should not be a basis for the application of the
contra proferentem rule; it should only be a basis for the appllcatlon
of this rule when that document is not a basis for negotlation, but is a
case of "take it or. leave it", Then one could very well say that the
rule should not be the ordinary rule of interpretation, but'that there
should be a specific rule to apply against the one who has imposed a
clause upon the other. The provision which had ‘resulted from _these
discussions was ", ../ a ¢lause drawn up by or for one party muat be
interpreted in favour of the person obliged to adhere to it" (Quebeo
draft Civil Code, Book V, Art. 89).

Tallon observed that thg word "adhere" would introduce the idea
that the party was obliged to take it or leave it., It was a useful
formulation as it recalled the "contrat d'adhésion”,

Fontaine favoured either the use of "imposed" or a reference to
adhesion, because "proposed" was too wide to define the field. of
application of the contra proferentem rule - one should not penalise a
party simply because he is used to drafting and therefore comes with a
form or a draft. If he just puts it on the table to be discussed, why
should it be interpreted against him? Whether he himself or his
professional association hag drafted it does not matter, but if he
imposes it, then in that case there is ground for interpreting it
against him.

Maskow agreed with Fontaine. What was most decisive was whether
the party who was proposing the clause had also invented it. If one
1nvented a clause, it was often to hide the real legal consequences.

Bonell wondered what the term "impose", or that a party had been
"obliged" to take it, really meant. In the Italian, and he thought also
in the German, legal system the decisive test was not whether you had
actually drawn up the terms, but whether you were the one to propose
them even if they came from a third person.
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Crépeau wondered whether, if one here said that “the contra
proferentem rule would apply only where there is a proposal WJthOut
negotiation, that would® not tend to prevent- people “from prOpcsnng
anything as they would think that if they put out a document-it would be
interpreted against them. Would that not allow parties in negotaatzonb
to blt and wait untJl the other party proposes something?

Lando commented that there wsre different kinds of'documentb' if
one considered only ‘the "contrats d'adhésion", there were those
documents which were imposed by & party or by an organisation, é&.g. the
agency contract, which was made by the industry and was meant to be used
by the .industry in its negotiation with sagents. It was a one-sided
document and there was no doubt that any judge seeing such a document
would consider it to have been imposed by the industry and that the
contra proferentem rule would apply. Then there were other documents: in
Scandinavia there was an agency document, a standard form contract,
which had been prepared in negotiations'between the industry and the
agents. This document was very fair and balanced, and was generally
proposed by the agents even 'if it ‘did take into consideration the
interests of the industry. In these cases he was sure that the contra
proferentem rule would not epply as it was a fair document, ahd there
was no reason to use that rule simply because it had been proposed by
the agent. He suggestsd that a more neutral wordlng night therefore he
better and suggested that it might be better to stick to the original
Yproposed".

Hartkamp considered there to be much truth in Lando's remarks,
and that was the reason why the contra proferentem rule had not been
propesed for inclusion in the new Dutch Civil Code, because all rules of
interpretation of  this kind were in fact indirect ways of controlling
unfair contract terms and if the rules were prima facie not unfair, such
a rule would not be applied., The rule should therefore be limited to
cases where one could expect generally that the clauses could be unfair.

- Drobnig agreed that the formuldation should be less strict, and
suggested a formula such as "under all circumstances of the case can be"
instead of "shall be"., The mandatory character should be taken out of
the rule, ' ' ' " o

Huang commented that in China the contract law stated that
"Contracts should be made in conformity with the principles of equality
and mutual benefit, and of achieving unanimity through consultations"
(Art. 3 of the Foreign Economic Contract Law) thus, although admittedly
these provisions only dealt with the interpretation of uncilear language,
what would the situation be if a contract term had to be Jnterpreted in
favour of one of the parties? How could Art, 3 of the Chinese law be
reconciled with this provision in the Principleg? Serondly, she wondered
whether thig provision should be appl;ed zndependently or taking Art. 3
and Art, 5(1) into arrount '
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Bonell commented that it was very difficult to establish a clear
dividing line between the different rules. As regarded the first point,
he saw no difficulty, as Art. 3 of the Chinese Law appeared to ‘be more
in the nature of.an suspice, something which should be achieved,. i.e. .
the model case. It could, however, not be excluded that contracts were.
concluded in a manner which was less balanced than Art. 3 ehvisaged; it
for example, the bargaining power of the parties was unequal, where only
one of the parties produced the documents and the other had no means to
do 0, in which case the question was whether the party who had drawn up
the documents shouid bear the rigk of amblguzty. .

_ Drobnig was. becoming increasingly convinced that Art. 5 was
based on a theory which was no longer tenable and which contradicted
Arts, 1 - 3, The title "Interpretation of ambiguous terms" was in itself
wrong, as there was interpretation only . when there was ambiguity, =0
there was no special field of application for Art, 5. Any interpretation.
presupposed unclearness. Secondly, Art. 5 contained two old‘rules which
were very strict and which only considered particular aspects of a cabe.‘
The modern approach was to have a general formula. for lnterprptatnon,“
such as that in Art. 3. It was not possible to give a rational’
explanation for the. division between Arts. 3 and 5, and Art. 5 should
therefore be deleted. L

Farnbworth wag not sure he would go so far .as to deLet? Art. 8, .
but it did seem to him that the articlie, in iis present, or even in any,
form suggested, was not really satisfactory and might even not make
sense. Suppose  there was an ambiguous term or the language was
ampiguous, this provision said that it was to be interpreted in favoun
of the party who had not proposed it, but that may not be right, there
might be some other rule dealing with ambiguous language more compelling
than. this one - some members of the Group had in fact pointed out that
the contra proferentem rule was a rule of last resort, so if. one wanted
to-cast it as a general rule one would have to have a whole hisrarchy of
ruies, He had some sympathy with the idea to scften the 'shall"™ in the
provision. -In the US this would be done by a formulation such as "the
following-factors are to be considered", and he thought all could agree
on one factor to be considered being the fact that one party has
proposed the language and, indeed, even if it was not an adhesion
contract one would want to consider that factor. '

_Furmston, Hartkamp and Crépeau agreed that the authérShip.of the
contract could be one of the relevant circumstances, and suggested that
it might be added to the list contained in the new Art. 3.

Crépeau, however, pointed out that the difficulty of adding
another parsgraph to Art. 3 was that Art., 3 provided indications of the.
intentions of the parties, to which the contra proferentem rule did not
relate, It was an objective, modern criterion, because until P@oantly
parties had been deemed to be equal and able to negot:ate freely,
whereas in the last decades it had been realised that the parties were
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unequal, that they had unequal bargeining power, and that therefore if
someone had the power to impose & rule. on someone else, then he should
take the risk of ambiguity. That was objective_and had noth:ng to do
w:th the intention of the partles. : -

Tallon i was against putting anything more into Art. 3. He agreed
with Crépeau that it was a different kind of rule. He also agreed with
Drobnig that "Interpretation of .ambiguous terms" was a tautology one
only interpreted whepn there was.an ambiguity. S

Drobnig felt that Huang's quéstion, i.e. that of the relation-
ghip between Arts. 3 and 5, still had not been answered. That
relationship should perhaps be made clear, possibly in the form Yin
addition to the factors enumerated in Art. 3 the following /...J", as it
otherwise would be unclear: did Art. 3 precede 5 as it came earlier in
the sequence or did Art. 5 have precedence as it was more specific? In
his view Art. 5 was on the same level as Art., 3. He did not think it
possible to establlbh a hJerarchy :

Crepeau suggested that Art. 5 was a spECJal rule that appiled zn
the particular situyation where one party bPlﬂgb in the formula and
meosebrlt on the other party who has to adhere to it, 80 from the point
of view of a hierarchy of sources the rule specialia generalibus

derogant would apply.

Maskow stated that he did not have. much trouble with the
relationship between the articles. as the assumption was that the most
decisive fagctor for interpreting the contract was the common intention
of the parties. Art. 3 indicated criteria . to be used to derive this
common intention when it is not formulated. Art. 5 would only apply if
it were not possible to. flnd such a common 1ntentLon by using the
rrlterla Jn Art, 3y

Bonell did not think it would be possible to draft z provision
which would cover K all the cases discussed. He therefore suggested
adcptlng a "mxnlmal" approach, i.e. to have a separate article along the.
lines "Language propesed by one of the parties | shall normally.. be
interpreted in favour of the other party". The commentb could then refern
to the less controversial situations of appl:rat1on of the rule.

Drobnig pointed to the two different interpretations of the
relationship between Arts., 3 and 5, i.s, firstly lex specialis derogat
generalis and secondly, Art. 3 should have precedence. He felt it to be
impossible to arrive at a formulation when the members of the Working
Group were not in agreement as to what wag intended. He thought that it
should be explicitly stated that Arts. 3 and 5 were on the same level.

Lando agreed with Drobnig.l':
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As Tailon read the text there was no relationship between Arts.
3 and 5. Art. 3 gaid "In applying Arts. 1 and 2", i.e. in looking for
the intention of the parties, and in Art. 5 one did not look at the
intention of the parties, so the two were quite different rules and
there was no hierarchy between them. He did not see how the two could be
related to each other.

Drobnig recallisd that in their new formulation Art. 1 ‘used the
subjective test of the intention of the parties but Art. 2 used the
objective test so the reference in Art. 3 was actually to both the
subjective and the objective test. ' -

Tallon felt that the presumed intention was reélevent in both
cases: whether one used a bUbJECthB or an objective test the Lntentlon
was to look for the intention of the partzab. '

Komarov agreed with Tallon., He felt both the contents and the
structure of the chapter to imply a hierarchy. In tThe first articles one
dealt with the intention of the parties, whether real or constructed,
and Art. 5 had nothing to do with finding out what the intention of the
parties was. It was a rule which was to be resorted to if it did not
prove possible to find the intention of the part19& (real or oonstructed
as the case may be). '

_ Farnsworth agreed with Tallon and Komarov. The Restatement put
the proferentem rule together with . a numberr of other rules
(thonboionable Contract or Term (§ 208) and Interpretation FaVoring'thé
Publlc (§ 207)) which were riules whloh had necthing to do with the real
or conbtruoted intention of. the parties,

Voting on the proposal to make the contra prefersntem rule a?plyj
only when a party has imposed the terms, this proposal was rejected by
only two votes in favour.

Turning te the proposal to make the rule apply wheh”a party
proposes the terms, whether or not he himgelf has drafted them, Hartkamp
suggested that para. 3 be retained with as only modlflcatlon the
changing of the word "shall" to "w111“

Tallon did not like the way the provision was drafted, as the
real idea behind it was rot that the terms should be interpreted in
favour of one. party but rather against the’ OthPP He therefore preferred
thP formulation to be the othev way around.’

Benell and Hartkamp did nqt‘feel thig to be a problem.

Date~-Bah recaliled Bonell's suggestion to soften the language of
the Farnsworth proposzl by stating '"shall normalliy".
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.Farnsworth felt that. the trouble with -"normally" was that it
buggested a statistical analybib. He was not sure that it normally was
agalnst the draftsman: only when there was.no other applicable standard
was it against the draftsman.and he thought .one could say something like
"there is a preference for interpretation agalnbt" that party.

Tallon suggestnd a wovdlng Whlch in . French read "Ce qul est
amblgu S Jnterprete par préfevenrp vontre celui qui 1'a proposé".

Farnsworth suggested that this could be rendered in Englibh as
"In case of ambiguity there is a preference for 1nterpretat10n against
the party who has proposed the lLanguage®. : Co

- Maskow felt that "proposed” gave the idea of a party being more
active and therefore having taken part in tha draftlng of the terms. He
therefore preferred "aupplled"'

‘ Tallon recalled that 1t had baen observed that 1t was ObVlOUb
that the language had to be unclear ~or there ‘would be no need for.
interpretation.

Farnsworth suggested that if it was not necebbany'ﬁo befar to
ambiguity a formulation could be "“If one party has supplied the language
to be interpreted there is a preferenve for interpretation- agajnbt that
party". In this case all that was asked was whether one party had
supplied the language to be interpreted and not some other language - it
may be only one paragraph. . - _

Dreobnig preferred the opening language as originally suggested
by Farnsworth ("If the language of a contract is otherwise unclear") as
it made clear the. one question which had been left open, i.e. the
h:erarohy. it said "otherwise unclear", which .indicated that Lnterpreta-
tion first had to be made according to Art. 3 and then if the language
was still unclear one proceeded with Art. 5.

_ Votiﬁg on the opening words "If the language of;é,cohtract is
otherwise unclear', the Group decided to retain these words by 8 votes
for and 2 against. ‘ .

... Lando wondered whether the word “language" should.be used as the
words "contract" and ‘“contract term" were used. throughout -the
Prlncnples. The word "language m:gbt further create problemb as it mlght
be understood in. different ways in an 1nternatlonal context He .
suggested that the words "contract" and "contract term" be reverted to.

The,propqsai‘for.Aft; 5(3)'beforé the Group therefore read:
MIf language /contract téfma7'éupﬁlied by one party is [are]

otherwise unclear, there. is a preference for its [their/
interpretation against that party". .
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Drobrig commented that "contract terms" would narrow the meaning
by limiting it to the terms of the contract, to the exclusion of those
in statements or notices or declaratidns. He suggested "terms or
expressions used in a contract or statement”.

Lando gave the example of an open unilateral letter of credit{ -
in this case he did ncot think that the imposition rule should apply; on
the contrary, he felt that the in dubio pro reo rule proposed by Crépeau
should apply.

Farnsworth suggested that if the word "language" were used it
would be broad enough, ' :

Lando observed that there seemed to be a majority for extending
the in dubio contra stipulatorem rule to zll unilateral dsclarations or
statements made by a party - he agreed that this sghould be so if they
became part of the contract, but for other notices or statements in some
cases this should be so and in some cases it should not. He therefore
preferred to stick to 'econtract tevrms'.

Maskow commented on the example of the open unilateral letter of
credit: if the bank drew up such a document which was unclear and the
public felt that is was broader than the bank wanted it, then it should
be interpreted egainst the bank.

Komarov and Maskow preferred '"contract termg! to "language" as
"language" could refer to a foreign language. Furthermore ‘'contract
terms" had been used throughout the Principles.

 Bonell gtated that in view of the fact that the language problem
was geing to be rcnslderad with the article proposed by Crépeau, it
m:ght be confusing for the readers if M"language" were used in one sense
iniong article and in another sense in’ another article,

There were therefore three alternatives: "language", "terms,
statements and expressions!" and '"contract terms". Voting on the three
alternatives, "language" -received one vote, "terms, statements and
expressiong" 4 and "contract terms" & votes. ‘

Crépeau and Lando expressed some doubts as to the present
wording of the provision, in particular since it was not clear to them
who “should decide whether or not praference should be given to the
meaning against the supplying party and on the basis of what criteria.

Tallon raised the more general guestion of the nature of all the
provigions on interpretation to be found in this chapter: were they
legally binding rules or mere guidelines?

Bonell recalled a previous exéhange of views on this point, as a
result of which the Group came to the conclusion, as he recalled, that
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at least some of the previsions in question,. e.g. Arts. 3. and: the
article now under consideration, in fact did not represent~hard and fast
rules but rather were flexible in their application and that. thnb bhOUld
be reflected in their wording by using different language. - Co

Furmston, Farnsworth .and Date-Bah also recalled that a decision
had been teken as bto the substance of the provision in question, i.ey
that the interpretation against the party which supplied the term should
be only one possibility, it depended on the circumstances of the case
whether another criterion should be followed for the clarification of
the ambiguous term. This all the more so as the scope of the provision
had been considerably broadenPd as it was no longer resitricted to
standard termb. o .

The Group eventually adopted the text of the new Art. 5(3) which.
read:

"If contract terms supplied by 6ne party are otherwise unelear,
there is a preference for their interpretation~ against . that
party™. o e

It was further decided that Art. 5(1) and 5(3) should be
separated into two independent articles. Art., 5(3) would therefore
become Art. 5 of the chapter as the old Art. 4 had been merged with Art.
3. : : ‘ . , :

Turning to: the text of Art. 5(1}, the revised version proposed
by Farnsworth was teken as a basis for discussion and read: "If the
language of a contract is otherwise unclear, it shall be interpreted so
as- to give effect to all the language rather than to deprive some of it
of effect" = -

Drobnlg suggested that both artzcleb bhould open the came way,
ive. “If the language of & contract ig otherwise unclear". He also felt
that the rest of the provision would have to be redrafted: it was not
pousible to say "to give effect to all the language". The redrafting had
to take into account that a notice or statement had to be interpreted so
as-to give effect to all of its- terms or words,

Bonell felt that a rule stating that a2 unilateral notice which
was unclear had to be interpreted so as to give it effect was very far
reaching. -

Drobnig did not feel this to be the case, as it was clear that
the person wanted to achieve gomething even if he used contradictory
terms in his notice, so an interpretation had to be found which would
give effect to the whole notice. : ,

Lande commented that then, in a case where a party wished to end
the contract and made an unclear declaration, according to Drobrnig his
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declaration would have to be interpreted in such a way as to give it
effect. He himself felt that the contrary should be true: if a party
made an unclear declaration or notloe of termination it should be
interpreted against him. : ' '

Drobnig instead took the case of a2 party stating that he wants
to avoid a contract when in actual fact what he intends is that he wants
te terminate it. It was not po&szble to say to that party that the
meaning of the notice was unclear so it was ineffective.

Tallon stated that they were draft:ng rules for the 1nterpreta-
tion of contracts. The comments could state that the rules could be
applied to notices, unilateral declarations etc., but he did not feel
that they 5hould be drafted so as to apply to every kind declaration of
intent.

Hartkamp agreed with Tallon, They had made a rule in Art. 2 on
statements made by a party which stated that they should be interpreted
according to the party's intention and if not, then they &ghould be
interpreted according to the understanding a reasonable person would
have as the other party, o in a gense the other party was protected. In
this case, if one gave as much effect as possible to unilateral
statements one did notf proteci the -other party - one protected the partyj
who made the statement, and he was not sure that- this would be rlght in
all cases. He had problems applying this rule to contracts, but he would
at any rate prefer te limit it teo contracts than to apply it to other
kinds of statements asx weli. He thought that in a senge it was contrary
to what had been laid down in Art, 2(2) '

Bonell observed that he had understood Drobnig's intentions as
being not generally to interpret unclear statements so as to give them’
effect, but rather that when in a statement which clearly goes in one
direction there is a term which contradicts this direction, then it
should be 1nterpret9d s0 as to make it fit into the rest, instead of
depriving the rest of effect. ' '

No support being forthcoming for the proposed extension of the
provigion to include statements, it was decided to uUse the words "termsg
of thes contract'" instead of "language".

The new text of Art. 5(1), which would become a separate articlg
(Art. 4 of this chapter) in conformity with the decision taken by the
Group, therefore read:

"If the terms of a contract are otherwise unrlear,'they shall be
interpreted so as to give effect to all the terms rather than to
deprive some of them of effect". :
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Article B

Operlrg the dLbCUbslon on: Avt:cle 6, ‘Fontaine rexpressed his
surprige at finding in the comments, in the discussion on -the hierarchy
between the contract terms, the phrase "the declarations of intent which
are possibly made in the preamble, though not being without relevance
for the interpretation of the operative provisions of. the contract, can
by their very nature only be of limited use in the determination-of the
exact meaning of the latter". He thought +that in the 'practice: of
international contractis what was in the preamble was in many cases very
impartant and very carefully negotiated and was intended to express the
intention of the parties and to be used later in the interpretation .of
the contract., He thought it & little inconsistent to state in the text
that the preliminary negotiations could be used to interpret -the:
contract and then to state it the comments that what is in the preamble
will.be of Ltmlted uge’ for 1ntprpretat:on. :

Turning to the .text of the article, Hartkamp had the impression
that it stated the weme thing twice: if one interpreted each term by
reference to all the other terms one said exactly the same thing as when
one said that in determining the meaning of a term one should make
reference to the contract as a whole.

Farnsworth commented that'hi proposal 6bviated exactly this;mby,
stating "Contract larguage shall be interpreted by reference to the
contract as a whole', o

Bonell instead felt that two steps were involved, that there was
a diafference in nuance. As long as "terms" were spoken .of, it. might be
preferable to proceed in two steps: first sach term with reference to
the others, then to the contract as a whole, If the - "language"
expression were chosen, then he could understand that the: two steps
would no longer be neceusary.

Farnsworth suggested that also here one could say '"terms or
expressions', .

Crépeau indicated that when the guestion was discussed in Québec-
the result was Art. 65 of Book V of the draft Civil Code which stated
that "The clauses of a contract interpret each other, and the meaning of:
sach is derived from the entire contract". In other words, there was the
horizontal interpretaticn term by term so as to make sure that they are
not ineonsistent, and then the meaning of one is derived from the entire
contract. : :

Tallon .stated that it was not a question of interpretation of
words, it was a gquestion of interpretation of. parts of the contract. If
one spoke of language one spoke of words. :
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Furmston could not understand why the same thing had to be said
over and over again. It was all a question of looking at the contract as
a unity, so the shorter the formulation the better. He wondered whether
there would be any objection to saying that "a contract should be read
as a whole",

Hartkamp suggested keeping only the first two lines of Art B,
80 that the article would read "Each term of a contract shall be
interpreted by reference to all the other terms of the contract. :

Bonell saw this as involving a change in substance. What
ultimately mattered was the contract as a whole, and he.had understood
Farnsworth's proposal to use 'language" as indicating precisely that
what mattered was the entire contract, whereas if one spoke of "fterms':
one followed a Thomistic concept and therefore if one simply said that
one term had to be interpreted with the others one lost the whele. He
suggested that instead the second part of Art. 6 be kept, stating "in
determining the meaning of /the terms of/ the contract, reference shall
be made to the contract as a whole". :

Drobnig suggested that statements of the parties be included and
a formulation such as "Termg and expressions shall be interprsted in the
light of the whole contract or statement in which they appear' be
adopted. : : -

Voting on Drobnig's proposal, the Group adopted the proposal by
8 votes for to 4 against.

The new text of Art. 6 therefore read:

"Terms and expressions shall be interpreted in the light of the‘
whole contract or statement in which they appear®. ‘

Article on linguistic discrepancies

Crépeau submitted a proposal for a new article dealing with the
problems which might arise from discrepancies between the two or more
iinguistic versiong in which a contract may be drafted and which read as

follows:

"A contract drawn up in twe or more linguistic versions being
equally authoritative shall be interpreted, in case of
discrepancy between the versions, according to the version in
which it was originally drawn up.
If. there is no original version, the contract shall be
- interpreted according to the version which, in the light of gll
relevant circumstances provided for under Article 3, is deemed
best to express the common intention of the parties".
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Introducing his proposal, Crépeau “mentioned the freguency in
international trade practice of the problem addressed by the provigion.
The ratio"of the solution laid down in para, 1 was to be seen in the
Italian proverb "traduttore - traditore". The solution laid: down in
para. 2 for the case where no original version existed, was different
from what was provided, &.,g., by the Interpretatlon Act of the Province
of Quebec, i.e. that between an English text and a TFrench text
preference should always be given to -the French-text:. in his view;
however, it was much more convincing to addpt a different approach and
te let tThat version prevail which best expressed the common intention of
the parties since in the interpretation of contracts the question was
not one of preferring one language to another, but of searching for the
intention of the parties. : o

Bonell, Maskow Farnsworth and others expressed their interest in
the new proposal.

Farnsworth, however, wondered whether the rule in para. ! really
reflected the intention of the parties in a case where the contract was
negotiated and drafted in- one language before being translated into
another- with the SXpress clauge that both versions should be equallye
authorltatlve. .

Bonell thodght'that, notwithstanding the parties' intention to
consider both texts equally suthoritative, an objective criterion for
bOlVlﬂg dlbcrepanoles betWPen the two texts was necebbany :

Komarov drew attention to the fact that there mlght sven be.
cases where the parties did not say anything about the authority of the
two versions and that the rule env1sag9d in para. 1 could equally apply
to thebe cases. : - :

- In this respect Bonell expressed some doubts: -if the parties
negotiated and drafted the contract in one language and later on one of
the parties showed up with a translation without insisting on the
inclusion into the contract of a clause stating the equal authority of'
the two versions, such a conclusion might seriously be questioned. :

_ Probnig - wondered whether a provision of the kind contalned in
para. 1 d1d not beLong in the rhapter on formation.

Tallon thought it might be necessary to have an additional-
provision addressing the prellmlnary problem of what the ianguage of the
contract was.

Lando drew attention te the possibility that still in the case
where two ™ equally authoritative vergions existed, with respéct to
specific issues it might happen that inh one instance the expression used
in one version was more accurate in reflecting the intention of. the
parties whereas ‘at another time the expression used in the other was
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more accurate. In thix respect he recalled the experience made with some
of the existing model rules such as INCOTERMS or FIDIC contracts: nobody
would questicon the possibility of referring to, say, the French version
if it turned ocut to be clearer than the original English version.

Furmston agreed and referred to a similar experience made with
existing international conventions: English courts were mors and more
prepared to rely on other language versions of such instruments if, by
doing so, the obscurity of the English text could be overcome.

Hartkamp found the provision to be too rigid and proposed to
soften it by using the lanpuage '"there is a preference for the
interpretation according to the version in which /[the contract/ was
drawn up".

Huang wondered aboﬁt the relationship between this article and
Art. 1.

Crépeau pointed out that the present article was intended to
solve a preliminary question, i.e, which of two or more equally
authoritative texts had to be chosen in case of discrepancies. Once this
question had been settled, any question of interpretation which might
arise with respect to that text would have to be solved in accordance
with the general provisions to be found in Art. 1 and following.

Asked by the Chairman to express its preferences for either a
rigid rule or for a more flexible one, the Group favoured the second

alternative,

Tallon suggested combining the two paragraphs s¢ as to read: "A
contract drawn up in two or more linguistic versions being equally
authoritative shall ba interpreted, in case of discrepancy between the
two versions, according toe the version which in the light of all
relevant circumstances provided for under Article 3, is deemed best to
express the common intention of the parties. Preference may in
particular be given to the version in which the contract was originally
drawn up'.

Hartkamp suggested to reword para. 1 in the following manner:
"If a contract is drawn up in two or more linguistie versions being
equally authoritative, in case of discrepancy between the versions there
is a preference for the interpretation according to the version in which
it was originally drawn up", and to dslete para. 2, which in his opinion
was in substance nothing more than a repetition of what was already laid
down in the previous articles on interpretation.

Lando also suggested to combine the two paragraphs in the
following manner: "A coniprect drawn up in two or more linguistic
versions /.../ according to the version which in the light of all
relevant circumstances would be the most appropriate. Reference may be
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given to the version in which the coniract was originally drawn up".

According to Bonell there was no difference in substance between
the proposals of Hartkamp and Lando so the alternative was therefore
between their proposal and that of Tallon, '

Put to the vote, a large majority of the Group was in favour of
Hartkamp's proposal. It was therefore adopted. The new article, which
would be Art. 7 of the Chapter, read as follows: .

"If a contract is drawn up in two or more linguistic versions
being equally authoritative, in case of discrepancy between the
vergions there is a preference for the interpretation according
to the version in which it was originally drawn up'.

Lando proposal for a provision on the suppiyingﬁof omitted terms

Lande raised the question of a provision te be included either
in the chapter on interpretation or elsewhere dealing with the supplying
of omitied terms.

_ Maskow and Fontaine were of the opinion that such.a provision
was unmnecessary since the chapter on performance alrsady contained a
number of provisions intended precisely to supply, whenever necessary,
terms of the contract on which the parties did not expressly agree (e.g..
time, place and mode of performance).

Lando insisted on the need to deal with situations where omitted
terms had to be supplied on a more individual basgis and in this respect
he recalled the excellent explanation given on the topic of supplying of.
omitted terms in Farnsworth's book on Contracts or that of Mayer-Maly in
the ‘Minchener Kommentar ("erginzende Vertragsauslegung").

: ‘According to Bonell the chapter on performance already contained
a number of provisiong (Arts. §.1.6, 5.1.10, 5.1.11, and 5.1.12) where
an‘appreoach similar to that of § 204 of the Restatement was adopted,
ive. in addition to so-called suppletive rules the possibility was seen
of supplying the omitted essential term of the contract on the basis of
the reasonableness test which should allow the taking into account of
the: special circumstances of the case. As far as the reference to the
"ergdnzende Vertragsauslegung" was concerned, it was in his opinion
something different from what was discussed here: although opinions were
divided a8 to whether it belonged to the interpretation of the contract
or to its implementaiion, it was generally intended as a device for
supplying omitied terms mostly of a non-essential character on the. basis
of the typical or hypothetical intention of the perties. As a result the
terms found in this way prevailed over the suppletive provisions of:law.
In his opinion within the Principles there already existed the basis for
such a way of interpreting the contract and this was Art. 1.5 on the



- B0 -

need to observe the principle of good feaith in the interpretation
process.

While Fontaine agreed, according to Farnsworth at least for
common lawyers who were less accustomed to meking such a use of the
general principle of good faith, a more specific provision on the
supplying of omitted terms of the kind envisaged by Lande was to be
racemmended, this all the more so gince the provision of the chapter on
performance which had been mentioned seemed tailored in particular for
the sales contract, while in other kinds of contract i1t may well be
that other terms which were essential to determine the rights and duties
of the parties were to be supplied. :

Crépeau and Tallon expressed their agrsement on having a general
provision on supplying missing terms but, with reference to the kind of
provision contained in § 204 of the Restatement, argued that in their
view a Jjudge or arbitrator should not be allowed to supply an
"egszential” term since the absence of such a term implied by definition
that there was no contract at all. What could be envisaged:. was a
provision of the kind to be found in Art. 1135 of the French Civil Code.

In support of Lando's proposal Drobnig pointed out that the
presence in the performance chapter of several provisions permitting the
supplying of particular missing terms, far from being an obstacle for
the adoption of a provision of a more gensral character, on the contrary
seemed to be a2 good reason in favour of it. He also would, however,
hesitate toc limit the scope of such a provision to essentizl terms only.

Hartkamp first of all pointed out that the qualification of
"egsential" in § 204 had nothing to do with the traditional concept of
egsentialia negotii. In other words,. in § 204 reference was made to
terms which were necessary for the dstermination of the rights and
duties of the partiss on the assumption that notwithstanding their
absence in the given case there is a sufficiently definite agreement
between - the parties to be considered a contract. Howsver, in order to
avoid misunderstandings, he, like Drobnig, would also prefer not to
limit the scope of tha envisaged provision to "essential' terms. As to
its proper location, in his opinion it should be placed in the
introductory chapter after the general clause on good faith.

Bonell preferred to have such =& provision, if any, in the
chapter on performance, maybe immediately after Art. 5,1.1 according teo
which "The contractual obligations of the parties may be express or
implied”. He had always understood that provision as being intended to
make it clear that contractual terms may be implied either by law (by
the so-called suppletive rules, such as Art. 5.1.8(¢), 5.1.10(1), B.1.11
and 5.1.12) by usages in accordance with Art. 1.6 or by applying the
general principle of good faith (Art. 1.5). If this was now to be the -
content of a special provision to be added teo Art. 5.1.1, he would
forezsee a need to coordinate such a provision with Arts. 1.5 and . 1.6.
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" Farnsworth agreéed with Hartkamp as to the opportunsness “of
avoiding the use of the word "essential" in the context of a rule on
supplylng mlbslng terms and with Bonell as to the location of such a
prov1blon. ‘On thlb lafter 901nt also Crepeau and Drobnlg agreed.

‘The Group eventually decided to ask Landsc -to prepare a draft
provision dealing with the supplylng of -omitted terms and to defar the
discussion on 1t content and locatlon to a future sebslon.-f : ~

Lando proposal for a _provision on interpretation servmg the publlc
interest '

Lando proposed - to dleUbb the possibility of “having ‘a rule
similar to that of § 207 of the Restatement according to which in
choosing among the meanings of a contract term preference should be
given to a meaning that serves the public interest.

Theberwas qot sufficient support for this proposal.

o Hav1ng finished ‘its examination of the chapter = on interpreta—~
tion, the Group procepded with an exam:natlon of Chapter 6, Sesction 1:
General provisions on non-parformance. Profeb&or Bonell took the cha:r-
for thlb part of the proceedlngs.

Chapter 6, Sectlon 1: General Provigions on Non—Performance (Study L -
Doc. 45}

Article 6.1.1

Introducing his draft and comment on Chapter 6, Section 1
{General Provisions on Non-Performance, Study L - Doc. 45), Furmston
axplained his hesitations to attempt to defins non-performance at all,
since he was not sure what the purpose of such a definition would be,

Fontaine - stressed  the necessity of - avoiding possible
misunderstandings, in the sense that it should be made clear that in the
Prineciples the concept of néon-performance was not restricted to a total
failure to perform only, but covered also delay and cases of partial or
defective performance.

Tallon and Maskow agreed, while Lando recalled the opening
article of the EEC draft where, though orly in an indirect manner, a
similar broad concept of non-performance appeared.

As to the wording of the envisaged definition, Hartkamp
suggested to use language similar to that of Arts. 45 and 61 CISG
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(non-performance = failure to perform any of the party's obligations
under the contract}.

As to the question whether the concept of non-performance should
cover all cases of a failure to perform irrespective of whether or not
it was excusable, Hartkamp, Maskow and Farnsworth favoured such an
objective approasch on the assumption that there  were a number of
remedies (such as withholding of performance and termination) which were
granted to the gggrieved party sven if the defaulting party was excused.

In the light of the discussion, Furmston proposed the following
wording of Art, 6.1.1: -

"In these Principles '"non-performance" means failure by a party
to perform any of its obligations under the contraci, including
defective performance or late performance",

This formulation was accepted by the Group.

As to the advisability of a further provision, to be placed
immediately after the definition, stating in general terms along the
lines of +the corresponding provision of the EEC draft which remedies
were avallable to the aggrieved _part&, the majority of the Group
preferred not to adopt guch an operative provision. It was felt that the
questions of which remedies were available and under what conditions,
were better dealt with in an analytical manner in special provisions
within the corresponding sections on the different remedies. Within the
context of the present article, a reference to the following provisions-
dealing with the different remedies granted to the aggrieved party
should of course be made in the comments.

Crépeau raised the question of burden of proof. He favoured the
adoption of a general statement sccording to which non-performance has
to be proved by the party intending to avail itself of one of the
remedies, while it was up to the defaulting party to prove the existence
of a possible excuse. ‘ . .

Without arguirg on the substance of such a provision, the
majority of the Group was, however, of the opinion that it would lay
down little more than common sense leaving all the difficult guestions
of detail to the relevant national nrules on evidence, whether -
substantive or procedural.

New article on the other party's interference

Furmston drew attention to his remarks on p. 6 of Doc. 45
concerning the advisability of including a provision of the kind to be
found in Art. 80 CISG or in Sec. 2.101A(3) of the EEC draft ("A party
may not exercise any of the remedies set out in chapter {4) to the
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extent that the other party's failure to perform was caused by his own
act or omission"). He himgelf confesdsed to have some difficulties in
fully understanding the precise implications of a provision of this
kind: in particular he wondered whether in addition to the cases dealt
with in Art. 6.1.4 ("Right tc withhold performance") and Art. 6.4.8
("Non-performance due in part to the aggrieved party") there were others
which were not covered and would therefore require a special provaslon
of the kind under consideration. :

Lando gave the sxample of a tennis player asked to give a lesson
to a young girl who fails to perform beoause that girl dOEb not show up
on lee at the tennisg court

According to Farnsworth this would. fall under Art. 6.1.4 but
Lando recalled that the provision under consideration was concerned only
with the position of the girl making it clear that ‘she could not rely on
any remedy against the tennis player for his failure to perform. -

Also Crépeau supported the provision and gave the example of a
buyer who prevents the seller: from ‘delivering the goods- in its’ own
premises because it does not open the gate at the agreed time. o :

Maskow gave the example ¢f a8 construction contraetbwhére the
constructor fails to deliver a proper construction because it was done
following indications by the purchaser which turned out to be wrong. The
envisaged provision was. important not only because it made it clear that
the -purchaser had no remedy whatsosver against the congtructor
notwithstanding the fact that the detivery of the defective construction
on his side represented a case of non-performance in objective terms,
but also because such a consequence was entirely independent of whether
or no% there was any excuse for the act or omission cf the purchaber
which caused the constructor's failure to perform.

Tallon agreed and pointed out that another consequence of the
ruie was that the creditor's remedies against the non~performance ¢f the
debtor were excluded only "to the extent" that such non-performance was
caused by his act or omission, .i.e, if the non-performance was cauged
only in part by him then his remedies would only be proportionately
"reduced" (no matter what such a reduction would mean in practlre w1th
reference to the different remedies). - :

Farnsworth came back to the case of the seller who was prevented
from delivering the goods because the buyer did not open the gate of the
factory and wondered why this case should fall under the present
article, while the case where the seller did not deliver becsuse the
buyer failed to meke the promised partial advance payment should fall'
under Art. 6.1.4 ("Withholiding Performance").

According to Hartkamp the reason was that at ieast in many civil
law countries the creditor was not under a contractual duty to accept
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the performance tendered by the debtor. He admitted that as soon as one
assumed the existence of such a duly, as appeared to be the case in the
common law systems, the two cases might well deserve the_séme.solution,
i.e. be settled in accordance with Art, 6.1.4, thus rendering the
article under consideration superfluous. '

Bonell pointed out that the article in gquestion also applied to
cases where the debtor's performance wags prevented by an act or omission.
on the part of the c¢reditor which was not related to the contract.

Furmston wondered whether this was the case of, e.g., a
constructor who was prevented from finishing the building in  time
because a fire negligently caused in a neighbouring factory belonging to
the contractor destroyed also part of the building under construction.
Since the Group agreed, he wondered whether the same rule would apply
also to the case where there was no negligence on the part of the
contractor. ‘ '

7 Lando and Hartkamp pointed out that it was a question of
allocation of risk. In other words, it all depended on whether it was.
the constructor or the contractor who at the time when the fire broke
cut had to bear the risk of such an event with respect to the
congtruction, : :

Farnsworth suggested to deviate from the approach of the EEC
draft, where thig provision was part of an article dealing in general
with the remedies available for non-performance, and to have it as a
separate article placed close to the one on withholding performance.

Furmston proposed the following wording: "“The obligee .cannot .
complain of the obligor's non-performance so far as the obligee is
himself the causes of such non-performance',

Hartkamp ard Farnsworth expressed some doubts on the proposed
wording which in their view did not make it sufficiently clear that the
provision did not cover those cases where the obligor was prevented from
performing by an event for which he did not bear the risk.

Tallon criticised Furmston's opening words which in his view
were Loo vague.

Bonell suggested they be replaced by the opening words of Art,
80 CISG.

The Group eventually agreed that the text of the article on
"Other party's interference" should be placed immediately after the
definition contained in Art. 6.1.1 as a new Art. 6.1.2 and should read
as follows:
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"A party may not rely on the other party's non-performance to
the extent that such non-performance was caused by the first
party's .act or omission or by another event as to whlch the
first party bears the risk",

It further decided that‘the order of the remaining provisions
should be changed so zg to have this new Art. 6.1.2 immediately followsd
by .the article on w1thhold1ng performance and then the one on force
majeure, - '

Artlcle 6.1, 2

Introducing Article 6, 1 2 as contained in his draft ("Cumulatloné
of remedies"), Furmston stated that the provision was taken literally
from the EEC draft. A question which was not addressed in the text but
which had bothered some gystems, was whether there were any limits to
the right of the plaintiff to change his mind about which remedy he
regarded as his primary remedy.

In~this regpect Crépeau recalied that the draft Québec Civile
Code contained a provision according to which the exercising by the
creditor of one remedy does: not entail the renunciation of any other,
but before exsrcising such other remedies it must discontinue the
pursuit of the first, if incompatible. ' -

With respect to the proposed text Farnsworth wondered who was
entitled to cumulate the remedies under para. 1; i.e. only the claimant
or-also the court? Sirnce this latter sclution could hardly be. accepted; .
he suggested to make it clear also in the text. .

With respect to Crépeau's point, both Hartkamp and Furmston
argued that thers must be some limits to the creditor's power of
election: thus, after having had recourse to the remedy of termination
itrseemed difficult ito admit any change of mind in favour of, e.g.,
gpecific performance, and also with respect to specific performance
there must come a point where it is no longer possible to ask for
damages only,

Bonell wondered whether it was really necessary to state these
limits expressly, since they seemed to derive from the very naturs of
the different remedies, except perhaps as far . as the relationship
between specific performance and termination was concerned.

Hartkamp proposed the adoption of a rule making it slear that if
the creditor remained uncertain, the debtor had the right to ask it to
decide which remedy it intended to exercise, with the consequence that
once the creditor had declared its intention it would remain bound.
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Farngworth produced a new text which read as follows:

"(1) A party may ask for any available remedies alternatively
but may not ask for incompatible remedies cumulatively.

(2) A party is not deprived of a right to damages by abklng for
or exercising a right to another remedy".

While having no obgectjon as to the substance of the pPOVlb]Oﬂl
contalned in para. 1, Furmston wondered zbout its utility since in his
view it expressed whal was more or less obvious,

Crépeau on his part questioned para. 2, which he thoughti
constltuted only a particular application of the rule laid down in para.
1,

Bonell drew attention to the fact that, for instapcg, in Gsrman
law the cumulation of termination and damages was not admitted. '

The Group finally decided to delete the whole article and to
take care of the rule laid down in para. 2 in the section on damages. It
was agreed to change the wording of Art., 6.4.1 s0 as to read as follows:

"Ahy non-performance gives the aggrieved party & right to
damages either exclusively or in conjunction with any other
remedies except where the non-performance is excused under Art.

6.,1.3".

It was also agreed to jnclude in the section on specific
perfovmanre a new articls. dealjng with the right of election reeding as
follows:

Article 6.2.6
("Specific performance and termination')

A party which has declared the cdntradt terminated may no
longer ask for specifie performance",

Article 6,1.3

- Introducing Article 6,1.3 ("Exemptions"), Furmston pointed out
that the text corresponded literally to that of Art. 79 CISG, but that
he himself had some problems with it. With respect to para. 1, he stated
that, while e.g. according to English law the cases of pre-contract
impediments were treated differently from the post-contract impediments,
this article seemed to cover both. If. this was the case, why not say it
expressly? '

Bonell recalled that with respsct té Art. 79 CISG opinions were
divided as to whether or not it covered both cases.
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While Crépeau read the provision in the sense that pre-contract
impediments were excluded, Maskow reached the opposite conclusion..

Farnsworth recalled the discussions which had taken place on this
point within UNCITRAL and expressed his doubts as to whether the Group
would be able teo reach a better result. For the sake of uniformity with
a legislative text which haa already been adopted by so many countriss,
he recommended the adoption of the same text.

The Group so decided, and para. 1 was adopted as it stocd, with the
only change relating to the opesning words, where, in order to avoid the
use of the somewhat ambigucus formula "a party is not liable for a
failure to perform", it was decided to replace it with the words "a
party's non-performance is excused'.

Fontaine wondered whether the article should not expressly mention
what zppears in international contract practice to be the most common
consequence of a force majeure case, i.e. the suspension of the
contractual obligations and the duty of the party affected by the
impediment to do its very best in order to overcome its consequences.

With respect to this last aspect, the Group felt that this already
foliowed from the present wording according to which a party was excused
only to the extent that "/,..7 he could not reasonably be expected /...
to overcome /[the impediment/ or its consequences".

As far as the suspensive effect was concerned, it was decided not
to state it expressly, since the question as to whether, subsequent to
the occurrence of an impediment, the contract should at least for a
certain period of time be considered to be merely suspended, or might be
immediately terminated, very much depended on the nature of the contract
and/or the circumstances of the case and should therefore be left to be
regulated by the parties themselves by means of g agpecial "force
majeure" clause to be included in their contract if so desired.

- Furmston raised the further issue of the relationship between thlb;
article and the article on hardship. :

According to Crépeau the two caeses should be kept clearly distinect,
the first being characterised by an absolute impossibility to perform
while in the second the performance was excessgively burdensome for the.
debtor only.

Bonell drew attertion to the fact that neither Art. 79 CISG nor the
present article were expressgly confined to cases of abgolute
impossibility but deliberetely used a more flexible language with the
result that in practice there might well be cases of "impediments" which
could fall under hoth the article on exemptions and that on hardship.
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Tallon agreed, but recalied that CISG had no express provision on
hardship, while the Principles did. Consequently, one might well
consider the possibility of adopting a more rigorist version of the
exemption provision, i.e. expressly delimiting it to caeses of absolute
impossibility. When preparing the corresponding provisions of the EEC
draft he had made such an attempt, but it did not find favour with the
majority of the members of that Group.

Bonell and Lando saw no problem in the fact that there might be
cases which could be egually gqualified as cases of exemption and of
hardship. In such "grey zones" the aggrieved party was free to invcke
gither the ons or the other provision, obviously with different
conseguences.,

Komarov was also of the opinicn that it was a sensible solution to
allow a party to invoke first the "ferce majsure" provision and to fall
back on the less far reaching hardship provision, should it not pass the
test of the former,

A similar position was alsc taken by Huang.

Fontaine proposed to change the title of the article and to. speak
of "force majeure" instead of "exemptions', since the former expresblon
was far better known end extensively used in prartlce.

The Group agreed and recommended that the comments should explain
the reason for the change and draw attention to the fact that the scope
of the provisien did rot coincide with the concept of "ferce majeure" as
traditionally known within certain legal systemg, since it covered a
much wider range of cases of exemption,

Introducing para. 2, Furmston wondered why in the corresponding EEC
article the provision had been dropped.

Talion explained this deletion by stating that the case where a
third person is engaged to perform the whole or part of the contract was
rather rare and that the soclution provided for in para. 2 already
followed from the general rule.

~ Bonell ingtead understood the purpose of the provision as being
that of increasing the debtor's liability whenever he avails himgelf of
a sub-contractor.

Maskow recalled that the discussion which had led to the adoption
of Art, 79(2) CISG had been rather -confusing and -expressed hisg
prefesrence - for not providing for any special rules for the
sub-contractors but to apply the general rule also to them.

Huang and Crépeau on the contrary expressed their support for the
rule.
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~ Also in view of the fact that opinions were divided as to the
precise meaning and melloatlonb of the prov131on, the Group finally
preferred to delete it, ‘ oL

Turning to the question of +temporary impediments dealt with in
para, 3, Furmston expressed some reservations with respect to both the
présent provision which was taken from Art. 79(3) CISG ‘and the
correapondlng provision of the EEC draft, -In his view neither provision
took® account of the fact that the length of the interruption might have
no precise causal relationship to the extent to which performance of the
contract was dislocatsd. He gave the example of & contract to dig and
lay pipes eacross Siberia which was delayed for a month dues to an
unforeseen impediment out of the party's control and the effect of which
was that work would "have to be carrled out 1n the Slberian w1nter and
not in the SJberJan bummer.

Maskow and Faﬁnsworth agreed and gave the even simpler example of a
gseller who i prevented for two days from shipping the goods but since
the ship leaves only on the firgt of each month he is able to perform
only the following morth. According to the rule in para. 3 as it stood
the impeded party was excused only for two days, while given the
circumstances it would be more appropriate to extend the period during
which the contract is suspended over the whole month.

Furmston produced a new text which read as follows:

"When the impediment is only fempdravy, the 'excuse: shall havs
effect for such period as is reasonable taking into account the
effect of the impediment on performance of the contract'.

The Group finally decided to adopt it.

Bonell raised the question of whether or not also the situation
should be dealt with where, notwithstanding the fact that the temporary
impediment has ceased to exist, the impeded party is¢ permanently
relieved of its obligation if, by reason of the delay, performarce would
be s0 radically changed as to amount’to the performance of an obligation
quite different from that contemplated by the contract {cf. Art. 74(2)
ULIS),

Fontaine felt that the probiem equally existed with respect to the’
cred:tor who may well have lost any 1nterebt in the performance.

Bonell agreed but pointed out that the creditor appeared to be
already sufficiently protected since he may, if the delay amounted to a
fundamental non—performance, terminate the cortract

Farnsworth recalled that a provision similar to that of Art. 74(2)
ULIS was contained in § 269 of the Restatement,
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The Group eventually decided not to include a provision of this
kind on the understanding thet in the cases under consideration the
debtor may rely on the provision on hardship, which were not foreseen in
ULIS. In the commentg to the present article a reference to the problem
and to its possible solution should be made.

With respect ito para. 4, Kamarov raised the question of the case
where the creditor did not receive the notice within a reasonable time
after the debtor knew or ought to have known of the impediment, but knew
or ought to have known of that impediment from scurceg other than the
debtor. Should the craditer still remain liable for damages resuiting
from the non-receipt of his notice?

Lando referred to the corresponding provision of the EEC draft
which delibsrately used a different language: '"The excused party must
ensure that notice of the impediment and of its effect on his ability to
perform is received by the other party /.../. The other party is
entitled to damages for any loss resulting from the failure to receive
such notice" (cf. s. 2. 1015(3))

Bonell wondered whether in the case referred to by Komarov the
debtor's impossibility to claim damages would not derive frem the
application of the general rule on mitigation of damages.

The Group finally decided to keep the text as it stood.

With respect to para. 5, Bonell recalled the difficulties caused by
the same provision in Art. 79{(5) CISG. In other words, should the
provision be understood in the sense that the right to ask for spscific
performance was not necessarily excluded in cases of "force majeuret?

Hartkamp referred to a provision contained in the new Duteh Civil
Code according to which there might indeed be cases in which the debtor
was excused from performing (e.g. the payment of the price after the
issuing of a governmental prohibition of transfer of funds abroad) and
the creditor nonetheless may ask the court for an order to perform (e.g.
an order to seize the property of the debtor situated in the creditor's
country}.

Tallon found it illogical to admit any coexistence between the case
of excuse and the right to specific performancs,

Hartkamp replied that first of all the present article did not
restrict the cases of excuse to sbsolute impossibiliity and that secondly
para. 5 did not positively grant the-right to specific performance but
only said that "nothing in this article prevents either party from
exercisging any right other than to ciaim damages', thus leaving it open
that the exercising of the remedy of specific performance may well be
prevented in application of other provisions, e.g. the one which
gxcludes this remedy if performance is impossible in law or in fact {cf,
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Art. B6.2.2(a}).

Furmston and Farnsworth proposed a new formula intended to make it
clear that termination as well ag withholding of performance were the
two remedies which in ahy case coould perfectly well coexist w1th a
"force majeurs" bituatlon' :

"Nothing in this art:cle prevents a party from exercising a r:ght
to terminate the contract or withhold parformance".

Fontaine preoposed the addition of the words '"under these
Principles" in order to make it clear that the right to terminate.the
contract or to withhold performance, which this article was intended to
preserve, was subject to the relevant rules provided for in ths
Principles. Thus, the rule according to which termination was. possible
only in case of fundamental non-performance of ~ course remained,
irrespective of whether or not under certain legal systems termination
was an automatic consequence of force majeure, '

Farnsworth objected to the proposed addition, since in his view it
could give rise to misunderstandings in the sense that contractually
stipulated cages of termination or withholding performance cdould also be
ronbldered to be excluded, while this was oertalrly not the ‘case. - -

Thé Gvoup finally decided to adopt the proposed formule thhout the
addition, on the understanding that "in case of temporary impediment
termination was admitted only if the delay amounted to a fundemental
non-performance. It was reccmmended that thig &hould be made qu;te clear
in the commentb. : .

© Before closing ths discussion on the article on forcs majeure.
Crépeau raised a new question., Reading this article together with Art.
6.4.1 it emerged that in thes context of the Principles & party's
liability for its non-performance was excluded whenever that party was
excused according to the criteria laid down in Ard, 6.1.3..Did this mean:
that according to the Principles in addition to the obligations of
diligence and of result there was no room for so-called "absolute
obligations" or warranties ("obligations de garantie"), i.e. where ' the
party was liable for its non-performance without any possibility
whatsoever to be excused? In order to fill this gap, he suggested to add
somewhers in Art. 6.1.3(1) the proviso "subject to the situation where
the contract provides for an absoclute performance".

. Bonell felt that the present formula was sufficiently flexible to
cover the case where a party had assumed such an obligation of warranty,
Indeed, by referring to impedimenis "beyond /the party's/ control® and
which "it could not reasonably be expected to have taken /...7 into
account at the time of the conclusion of the contract" the provision
made it clear that the parties. to the single contract may well
expressly, i.e. by a special "force majeure" clause, or impliedly, i.e.
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by stating certain of their obligations in absolute terms, include in
their sphere of risk events which were normally outside it, just as they
may dervogate fvom the rule in the opposlte gense,

The Group appreciated the importance of the point raised, and
recommended that the Repporteur make it clear in the comments that the
parties to each single contract, just as they may broaden the concept of
“force majeure", are of course also entitled to restrict it or even to
eliminate any possibility of excuse for their non-performance.

Article 6.1.4

Introducing Article 6.1.4 ("Right +to withhold performence")
Furmston pointed out that this remedy was closely related to the right
to terminate, since in practice the same events may first of all entitle
a party to withhold performance and subsgequently te terminate.
Nevertheless, the right to withhold performance was analytically
distinet from the right te terminate given its close connection with the
rules on the order of performance (cf. Art. 5.1.8).

Lando objected to the placing of the article ameng the general
provisions on non-performance: he would prefer tc have it among the
articles dealing with the gpecific remediss. As to the content, he
referred o a similar provision contained in the EEC draft and pointed
out that contrary- to that provision the present article did not deal at
all with the case where the parties had to perform simultaneously.

According to Furmsgton cases of simultaneous performance were very
rare in practice: he agreed, however, that if they occurred the rule
should be like that iaid down in the EEC draft, i.e. that either party
may withhold performarce until the other party tenders its performancs.

- Fontaine and Crépeau also favoured the adoption of such a rule
which would represent the exact corollary to Art, 5.1.8(1).

Farnsworth raised the question of the scope of the rule., He
considered it necessary to make it clear that the remedy of withholding
performanre wag not an abbolute one, but should be adm:tted oniy where
the non-performance was bufflcjently bernoub.

Tallon agreed and referred to the EEC draft where it was expressly
stated that the aggrieved party "may withhold either the whole of hisg
performance or a proportion of it, as may be reasonable given the nature
of the obligations and the seriousness of the non-performance, until the
other party tenders performance or has performed" (cf. s. 2.301(1)).

Hartkamp and Bonell quoted similar provisions to be found in the
new Dutch Civi} Code and the Italian Civil Code (Art, 1460(2)}.
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Huang felt that Furmston's draft did not make it sufficiently clear
that there must be a ron—performance on the part of the obllgor.

Furmston agreed to aveoid the use of the word "conditional" and to
have a provision dealing with the two caszes of simultansous performance
and consecutive performance, but, contrary to the corresponding
provision in the EEC draft, he would prefer to deal with the two cases
separately, since in the former case "z party's right to -withhold
performance did not depend on an actual non-performance of the other, it
being sufficient that there had been no tender of performance.

As to the necessary proportionality between the performance which
may be withheld by ore party and the nature of the non-performance by
the other, Fontaine urged that this should be stated also with respect
to the case of simultaneous performance and in thl& respect he .gave the
example of a buyer who should not be allowed to withhold the whole price
simply because the seller had tendered delivery of eighty percent of the
goods, . .

Furmston objected by pointing out that if a party tenders a
defective -performance, the other party may reject the tender in its
entirety and consequently in turn withhd;d the whole of his performance.

In view of the fact that the Group was unable to agree on the
precise implications of the proportionality eriterion in the different
cases, it finally decided not to mention it expressly in the text
neither with respect te simultaneous performance, nor with respect to
consecutive performance, but to mention in the comments that the remedy
of withholding performance had to be exercised in the light of the
general principle of good faith, which, according to the circumstances,
might well imply the necessity of establishing a reasonable proportion
between the performance which may be withheld by one party and the
nature of the non-performance by the othenr.

The text of the article as finally adopted by the Group read as
follows:

(1) Where the parties are to perform simultaneously, either party
may withheld perfecrmance until the other party tenders  its
performance, ’ _
(2) Where the parties are to perform consecutively, the party that
is to perform later may withhold its performence until the first
party has performed".

In closing the discussion on the draft Chapter 6, Section 1, Bonell
thanked the Group for the excellent work done during this session which
had made it possible to adopt a final version of the draft.



- B4 -

Bonell also expressed gratitude to Lande for his willingness to
prepare a draft provision on the remedy of price reduction or guanti
minoris for one of the next seszions.

Comments by the Govern1ng_Counc11 to Chapter 2 (formatlon) and Chapter 3
(validity)

Bonell reported on the discussion which had taken place within the

Governing Council of Unidroit on the wvaricus issues i1ndicated in
document C.D. 62 - Doc. 7.

With respect to Art. 2.13 ("Contract with terms deliberately left
open') the Council had suggested a slight change in para. 2({(b) to the
effect that after the word "alternative" the words " means of rendering
the term definite" should he added in order to better explain what was
meant by alternative.

Maskow wondered whether this was not a change in substance, as in
hig view according to the nsw formulation the gap could no longer be
filled by having recourse to the rules laid down in the Principles
themselves, s.g. with respect to guality of performance or the price.

Farnsworth did not agree.

Furmston wondered whether under- the new formulation it was still
possible simply to do without the term on which the parties were not
able to reach an agreement or the third person did not determine. In his
view it was important that such a possibility existed since in practice
it may happen that 2 party raised the questicon of the missing term.not
because its determination was of importance for the actual performance.
of the contract, but because it wanted:to get oul of the contract. :

The Group agreed that this should be mentioned in the comments.

Bonell then recalled that with respect te Ari, 2.14 it had been
suggested to change the language "knowing that he is not able or willing
to makes an agreement" intc “knowing that he intends not to make an
agreement” so as to restrict the cases where a party would incur in
liability for ‘breaking off negotiations. oo

While Lando and Hartkamp expressed their preference for the present
text, Farnsworth and Maskow supported the amendment suggested by the
Council.

Fontaine and Furmston felt that the changs was only a cosmelic one.

In view of the fact that the majority of the Group had no strong
objections against the change proposed by the Council, it was agreed to
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modify the present text so as to read as follows: "(3) It is bad faith,
in particular, for a party to enter into or continue negotiations
intending not to make an agreement with the other party".

With respect to Art. 3.1 Bonell reported that the prevailing view
within the Council was in favour of the deletion of the words within
square brackets, but that views had also besn expressed in favour of
putting a full stop after "reguirement",

Lando expressed hig preference for the first solution, while
Farnsworth prefsesrred the second.

Crépeau proposed to go even further by deleting all words after
Yparties",

The Group finally decided to change the text of the article so as
read as follows: "A contract is concluded, medified or terminated by the
mere agreement of the parties, without any further requirement”.
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