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The present document containe the working papers submitted at the
first gession of the Unidreoit committee of governmental experts on the
international protegtion of cultural property. In addition to the
renumbering of the paper submittéd by ‘the German delegation on the
influence of European Community law on the preliminary draft (now Misc.
1%), the amendments to the working papers are almost exclusively of an
editorial character (correction of  +typing errors, uniformity of
presentation., stc.). The only exception concerns Misc. 4, Provisional list
of propesals for amendment and principal isgues raised, the revised
version of which covers the discussions on the last morning of the ssssion
and incorporates the content of a certain number of written proposals
submitted too late for inclusion in the original version of Misc. 4.



G.E./C.E.
lEt gession
Miss., 1

(origihal: Bnglish)
PROPOSALE OF THE CHINESE DELEGATION

After "historical® and before "spiritual" add "acientific®.

Reason: It would bring the definition into conformity with the
regquirements of soms legal aystems. Morsover, taking into consideration
Art. 5(3) (e), it ocould make the legal text more consistent. ‘

Art. 5 (2)

All of this paragraph should be deleted.

Reason: : '

(1)} This paragtaph deviates from the principal purpose of the
prospective Convention, especially as expressed by Article 1. C

(2} The conservation, security and accessibility of the cultural
object is a totally internal affair of the requesting Stats.

(3) The raising of such conditions might impade the restitution or
return of cultural obdjects since there is no worldwide recognised standard
for such conditions.

Art. 5 (3

Amended text of the first sentence:

"When the <ourt or cother competent authority of the State addressed
orders the return of the cultural cokject to the regquesting State, it shall
in particular take into consideration one or more of the following
interests of the requesting State*.

Reason:

{1} The original version gives the impressicon that the cultural
object would be returned only when it satisfies one or more of the five
conditions. This derogates from the objective of Article 1.

{2) The new text requlres that the State addressed should give
mere and comprehensive consideration to the interests of the requesting
Etate. -

Art. &

e e

Add an additional paragraph:
"Parasgraph (1) does not apply if the reguesting State proves
that it is the true dispossessed owner."



Art, 7 (a}

Before "exported" add "lagally".
Reason: This will make the exception more clear in the sense that it
does not include those cultural objects which ara legally exported.

Art. 8

After the word "possessor" in the first line add the fcllowing
words: "efter obtaining the permission of the regquesting State or the
dispogsessed ownexr".

Reason: - . . )

{1) This paragraph which allows the possessor to retain the
ownership and the possession of the cultural object is in contradiction
with the objective of the Conventicon, when the reguesting State has met
the requirements laid down by the Convention.

(2) This provision to allow the possessor to transfer the cultural
cbiect to another person residing in the reguesting State may be contrary
to the mandatory law of the reguesting State. Therefore, without the
official permission of the rsquesting State, there will be nc guarantee of
non-confiscation.



G.E./C.P.
1Bt sassion
Misc. 2

{Original: Bnglish)

PROPOSAL OF THE EGYPTIAN DELEGATION

Article 4 (2)

*In determining whether ‘the possessor exercised such diligence,
ragard shall be had to the relevant circumstances of the acquiasition
inc¢luding the character of the parties, the-natufa c§ the stolen objaects,
and the price paid, and whether the possessor consulted any accessible

register of stolen cultural objects, if any, which it could reasonably
have consulted”. ' :



&.E./C.P,

1at session

Misc. 3

{Criginal: French)

PROPOSAL OF THE ITALIAN DELEGATION

Article 4
Add to Article 4 the following paragraph lbis:

"When the dispossessed owner is unable to pay the compensation
established, a third person, whether public or private, which is not
necessarily the 8State of the claimant, and which pursues a ocultural
objective, may guarantee payment of the compensation, on condition that
the object shall, on its return +to its legitimate owner, be made
accessible to the public in the State of the owner, and that the third
person undertakes alsc to meet the cost of insuring and conserving the
object in guestion”.



G.E./C.P.

lEt session

Misc. 4 rav.
W(Original- Engllsh)

PROVISIONAL LIST OF PROPOSALS FOR AMENDMENT .
AND PRINCIFAL ISBUES RAISED o
(prepared by the Secretariat)

GENERAL QUESTIONS

1. Iz it the .intention that the future Convention should
establish an autonomous uniform law replacing national law in respect of
matters falling within its scope of application »r is it intended only to
establish minimum standards of protection for dispossessed persone and
requested States which may be extended by Contracting States?

2. If so, ought not certain key concepts such as "theft" and
"posgessor” to be clarified? '

3. Ought the Convention o -¢ontain some such provision as that to
be found in Article 7 of the Udited NWiatidns Convention on Contracts for
the International Sale of Goods:

"1, In the interpretation of this Convention, ragard:is to be had
"to its international’ character and to the need to prémote uniformity
in its application ... .

2. Questions congerning matters governed by this Convention which
are not expressly settled in it ars to be settled in conformity with
the general principles on which it is based or, in the absenue of’
such principles, in conformity with the law applicable by virtue of
the rules of private international law."? :

4. Reference to the need to avoid imposing on States Parties to
thé future Convention obligations in conflict with those existing under
the 1970 Unesco Convention, :

CHAPTER I - SCOPE OF APPLICATION AND DEFINITION
Article 1

Propusal to delete the word "export” in the last line.



Article 2

1. Proposal to amend the provision as follows: "For the purpose
of this Convention, 'cultural object’ means a material object of great
artistic, historical, spiritual oxr other cultural significanca®.

2. Proposal to replace the definition of "cultural object® by a
more detailed definition such as that contained in Article 1 of the L3570
Unesce Convention.

3. Proposal to amend the present text by the addition of such
adjectives as "scientific” and "archeological®,

4. Propogal to add at the end of Article 2 the words ™"in
accordance with the law of the requesting State".

CHAPTER II - RESTITUTION OF STOLEN CULTURAL OBJECTS

i. Proposal that Chapter II should not apply to purely domsstic
situations (or possibly reservation to that effect).

2. Proposal that Chapter Ii should only apply when the cultursl
object is stolsn on the territory of a Contracting Stats.

3. Buggestion that consideration be given t¢ the possibility of
overlapping of c¢laims under Chapters II and III and resolution of
potential problems arising therefrom (see proposal under Articla 2 (1)).

Article 3 (1)
1.7 Proposals either to replace the word "possessor" by some term

such as "holder" or to define it more precisely.

2. Proposal to specify the person or persons to whom restitution
of the cultural cobject should be made.

I3.' Question whether the concept of stolen cultural objects
includes objects removed in the course of clandestine excavations.

4. Criticism of the lack of precision ¢f the concept of "stolen"
cultural objects and suggestions either that some definition be provided
for the purposes of the Convention or that a conflicts rule be introduced
to indicate the applicable law to determine the concept of theft {law of
+he State where the zct was committed, lex rei sitae, lex fori).



Article 3 (2)
1. Proposals {a) to lengthen the limitation pericds, (b) to

shorten them (especially the thirty year absolute period), (c) aimply to
delete them altogather or to make provieion for exceptions to take account
of the particular circumstances .of the case (e.g. when the possessor of
the cultural object is the thief himself or an accomplice of the thief}.

2, Prgpqsai to delete. the words "or ought reasongtbly -to have
known". -
3. Question as to whether the obligation on the dispossessed

person to act within the limitation periods should be balanced by an
obligation on the part of the possessor to give -notoriety to his
peesession of the object or to exercise due diligence in ascertaining the
provenance of the cbject, failing which he could be debarred from relying
on the absolute time bar of thirty vears.

Article 4 (1)
L. Criticism of the concépt of. *fair and reascnable” compensation

as placing an unduly heavy burden on claimants, especially developing
countries and suggestion to.add the words "in all the circumstances” after
Yeompensation®.

-&..- . Propogal to raplace -the term "necessary diligence" by
"reasonable diligence®. e . :

3. Proposal that a possessor who has acquired title to S. stdlaﬁ
cultural object be entitled to full compensation.

o Proposal that a possessor who fails to exercise, the necessary
da.la.garce be-entitled to comperisation for the expenses of conservation of
the object.

. 5. Proposal that the compensation due to the possessor may, where
possibla and appropriate, be paid not by the dispossessed person but by a

vendor in bad faith.

New Article 4 (1)bis

"When the dispossessed owner is unable to pay the compensation
established, a third person, whether publie or private, which "ig not
necessarily the BState of the claimant, and which pursues a cultural
objective, may guarantee payment of the compensation, on condition that
the object shall, on its return to its legitimate owner, be made
accegsible to the public in the State of the owner, and that the third
parscn undertakes also t¢ meet the cost of insuring and conserving the



chiect in question®.

Article 4 (2}
1. Call for the degree of diligence to be  exercised by the

possesgor to be spelt out as clearly as poEgible.

2. Proposals to add further criteria for the determination of
whether the possessor exercised the necessary diligence such as "the
nature of the obkiject” and the "civil or commercial” character of the
parties.

3. Propoeals that registers of satolen cultural cobjects be
*ragliable" or "official® and +that the reference to an Taccessibls
register” be gqualified by the woxrds "if any".

Article 4 (3
1. Proposals to delete the provision as being either unnecessary

or as unduly harsh on possessors acquiring stolen cultural objects by
inheritance or otherwise gratuitously.

2. -Need td clarify the intention of the provigsion in the event of
its retention.

3. © Allusion -to possible difficulties in the case of partial or
serial gifts or of objects donated directly by purchasers te institutilons
such as museums or universities.

Article 5 (1)

1. Proposal to replace the words “"its export legislation” by

gnother formala such as "a legislative provision prohibiting the export of"
cultural property because of its cultural significance®.

2. Proposal to specify that the. legislation prohibiting the
export of cultural objects must be in force at the time of the export.

a. Criticism of the term "court or other competent authority" and
proposals to amend the language of the provision -to avoid possible
interferenca with national procedural rules or practice.

4. " Proposal - to state expressly that the- possessor nmugt return the
object to the requestlng Statea. :



Article 5 (2)
1. ‘Criticism of the ambiguity of the language of the provision

{uncertainty as regards the consequences of failure to provide the
information specified). :

2. Proposals {a) to clarify the" maaning of the paragraph or (b}
to delete it in whole or in part.

3. Proposal to replace the present text by the following: "The
reguasting Btate undertakes, if its claim is swocessful, . to subject the
object whose return it has obtained to minimum conditions of conservation
and likewise undertakes to make is accessible to the publicr.

Article 5 (3)
h Proposal to delete the paragraph.

2. Froposal o add the words "in particular® bafore the list of
interests set out in gsub-paragraphs (a) to (e).

3. Insistence on the need tc maintain, and perhaps to reinforce,
the conditions for return listed in the provision, in the absence of which
the Convention would prove unacceptable to a number of States.

4. Criticism of the paragraph as being difficult for courts to
apply in practice - proposal that request for return be made by = court or
other competent authority of the requesting State to the court or other
competent authority of the 8tate addressed and replacement of the
interests listed by objective criteria such as the age or value of the
object, thereby sliminating the element of judicial .discretion and
permitting a shortening of the limitation periods under Article 7(b).

5. ‘Reference to the possibility of incompatibility of the present
text of paragraph (3) with Article 36 of the EEC Treaty and Article 20 of
GATT. s

5. Proposal to supplement paragraph {3) by the words: "The return
of the cultural object =hall alsc be ordered if the reguesting State
proves that it wids registered as an object whose export was subject to
permission®.

7. Compromise proposal by China, Egypt, Belgium and Austria
{Misc. 7) to replace paragraphs (2) and (3) by the following:-

- "(2) The court or other competent authority of the State called upon
to adjudicate upon the request for the raturn of the [illegally esxported]
cultural object shall order such return if the export “significantly
impairs the intarests of the requesting State because of the outstanding
cultural importance of the objsct for such requeeting State, having regard
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{in particular] to one or more of the following interests:

-{a) the physical preservation of the obiject or of ite context.

{b) the integrity of a complex cbject, .

(¢} the preservation of informaticn of, for example, a scientific or
historical character,

{d) the use of the object by a living culture."(l’

Article &
1. Proposal to delete the article.
2. Proposal to delete the words "or of a State other than the

requesting State",

3. Proposal to add ths word "manifestly" to qualify the "close"
or "closer” connection.

4. .. Proposal- toc add, at the end of the existing text of the
article, the words "in which case that other State may present a ¢laim for
the return of the cultural object to it".

hrticlg‘f {a)

1. Proposal to recognise, at least in certain clrcumstances,
export prohibitions impesed on a cultural ‘object during the lifetime of
the. peraon who craated it.

._2; : Proposal to reduce the periocd of fifty years to:twenty..
3. " Proposmsal to add, in Ffipe, the words "by, or Wlth the consent

éf. the creator or his/her successor in title™.
"4ﬂ Proposal to add the word "legally* before "exported".
Article 7(b) -
1. Proposal to delete the 1imita;ion periads.

2. Propoeal to extend the limitation period of twenty years.

{1) The delegation of Egypt, speaking also on behalf of the delegation of
China, orally propesed the following amendments to Article 5(2): (1)
the deletion of the word “"significantly" in line 3; (2} the

" gubgtitution of the words "due to" for "because of" in line 4; (3) the
gubstitution of the word "also" for "in particular® in line 5.
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Proposal that paragraphs (1) and (2) be redrafted to make their
intentlon more’ claar. ' : ' : S

Article 8(1)
' 1. _'Criﬁiaiam of the words "fair and reasonable" compansation.

2. Proposal that the burden of proving that the possessor knew or
ought to have known of the illegal axport of the object be placed on the
reguesting EState.

3. Proposai‘:that the possessor be debarred from  claiming
compensation in the aevent only of ite having known of the illegal export
or of its having been guilty of gross negligence.,

4. Suggestion that criteria for determining whether the possessor
has exercised due diligence be specified along the lines of those set out
in Article 4(2).

Axticle 8(2)
A Proposal to delete the paragraph.
2:f‘ Proposal to délete the words “and who providel'... maaeures to

the same effact". B

3. Proposal that the options at present offered to the possessor
ghould, at least in part, be exercised by the recquasting State.

4.  Proposal to add, after the word, “"possessor” in the first
llne, the words “after obta;nlng the permigsion of the requesting State or
the dispossessed owner" o

5. Proposal to dalete the referance tc retaining “possassion" in
the English version. : :

Article 8(3

Proposal to delete paragraph'(aj or to make it clear that the costs
of return be borne by the possessor if it knew or ought to have known of
the illegal export of the cbject.

Articleragdi

See ébmmenté on Article 4(3).
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Article 9(1)
1.  Add, at the end of the paragraph, a new sentence reading as

foilowaf ®Tha said action may ba brought under either Chapter II ox
chapter III of this Copvention if the cultural object is both stolen and
illegally expoxted®,

2. Proposal that the grounds of Jjurisdiction. referred to in this
paragraph should not be exhaustive but additional to those existing under
national law or under international Conventions.

3. Reference to the possible difficulties with regard to
enforcement resulting from the exercise of Jjurisdilotion by a court of the
habitual residence of the possessor in cases where the object is located
in another Contracting State.

4. Proposal for a total revision of Article 9 (Misc. 8).
Brticle 10

1. Criticism of the non-retroactive effect of the future
Convention.

2, Compromise proposal to draw a distinction betwesn illegally

exported ocultural objects, in respect of which the principle of
non-retroactivity should apply, and stolen objects teo which either the
principle should not apply at all or in relation to which the Convention
ghould apply if the theft took place nc more than forty or fifty years
before its entry into force.

Article 11

1. Query whether the possibility for Contracting States to
provide more extensive protection to dispossessed owners or raqueétiag
States would (a) deprive the Convention of its character of a uniform law
and (b) render the Convention less attractive to Contracting States in
that it would perpetuate differences among national laws in respect of
matters governed by the Convention. ' '

Z. Proposal ' to replace Article 11 (a) and (b) by the following:
wThis Convention shall in no way be interpreted to prevent the application
of any  relevant rule of the substantive and private or oriminal
international law of the State in which the claimant started proceedings,
as well as of other applicable international treaties binding the Parties
concerned, in so far as those laws and treaties guarantes more extensive
protection than specifically provided for in this Convention for
beneficiaries of rights in cultural objscts, in general, and for the
creators of such objectas and thair successors in title in Art. 7(a), in
particular."
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New Article 12
"For the purpcse of this Conveation cultural objects obtained by

illegal excavations are considered as stolen and are subject to Chapter
Ir.n

New Article X

-“The possessor of a cultural object is under an obligation to
conserve and maintain it in its original conditien”.
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G.B./C.P.
lst segsion

Migci5 rev.
(Original: English)’

OBSERVATIONS AND SUGGESTIONS OF THE HUNGARIAN DELEGATION

" to further develop the preliminary draft Convention of 26 January
1991 on stolea or illegally exported cultural cbjects

Besides the suggestions made and still to be made for the record
orally; the following observations and proposals are submitted for
consideration.

I.

Nature of the Copvention and its relation fo national laws
and other treaties

Apdg otner Tredatlsos

L. Corresponding to the objective of establishing uniform rules
most probably acceptable to a large number of States, the proposed scope
of application of the Convention turned out to he narrower than the
comparable coverage of many national laws and the rules contained in the
draft are Ain several respects less favourable to claimants for the
restitution of cultural objects than the relevant legal provisions in a
number of States.

2. as regards the remedies for possible kinds of misappropriation
of cultural objects the draft has been confined only to theft, whereas
many legislations have ruled out the possibility of acquiring property
right in objects obtained by means of other criminal, clandestine or
otherwise wrongful acts, leaving the way open to reclaim the object in
such cases also. A number of laws also limit the possibility of becoming
the owner of misappropriated objects by bona fide purchase therecf to
special cases, as exceptions to the general rule of safeguarding the
original ownership of such objects.

3. The draft also provides for periods of prescription whereby
several national laws admit claims relating to property without limitation
in time and alsc preclude the possibility of acquiring ownership of a
misappropriated object by means of its possession. Other laws may provide
for longer periods of limitation than fixed in the draft.

4. The draft provides for the application of the Convention as
regards stolen objects also in cases where the theft was not committed in
a Contracting State ancd the country of the claimant is not bound to accept
the treatment under the special rules of the Convention unless those are
promulgated as a special domestic law for foreigners {(ius gentium) or in
subgstitution for the earlier national law in general.
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5. Notwithstanding all thieg, Art. 1l(a} and (b)) would leave it
up to the Contracting -States to extend or not the application_.of their
reéspective national - laws: granting ‘greater protection as -regards. claims
arising under the Convention; without requesting, inythis connectiogiggny
formal declaration‘ or reservation. The draft -would allow for . the
discriminatory exclusion of the application of more favourable. domestic
lawe™ vis-8-vis foreign claimants. No reference is made ' to.. the
applicability of domestic private or crximinal - intermational.  law: rules
which, however, should bs considered by the court called upon e.g.. a8
regarde the classification of the misappropriation of the cultural ocbjact
in a foreign country, concerning claims for the restitution of an object
situated in &@nother country, or when deciding on the validity of a
contract for the unauthorieed sale of a ocultural object across frontlers,
the exportation of which wasg subjec¢t to permission. Neither have other
possibly applicable international treaties been considered.

6. All these considerations suggest that the substantive
provisions of the draft were not only intended to become uniform law but
also possibly to replace the application of any relevant xules of existing
domestic law in every respect, without, however, providing a full covarage
of the issue at stake and securing higher levels of protection in
countries where such levels have alrsady been guaranteed.

'7.  Thus, it seems to be necessary to rathink the relation betwaeen
the rules of the proposed Convention and those of the pertinent national
laws and other treaties. Since the Convention is. intended to be
international on a worldwide scale, it cannot be expeocted that its rules
will replace the entire national legislation relating to the subject in
every country concerned:y: Consequently, the provisions of the Convention
have ¥o ke construed as minimum regquirements to be obsgerved in relation to
every Contracting State, as a first step in the direction of harmonising
and unifying the material in guestion. At the same time also the domestic
substantive and private or criminal international law regulations as well
as other applicable treaties should obligatorily apply i1f granting a
"'higher or broader level of protection to claimants entitled under the
proposed Convention. Thereby zleso particular guestions not coverad by the
Cénvention, as e.g. the reimbursement by the culprit of the compensation
paid to the bona fide possessor of a stolen object could be tackled
according to the relevant provisions of the applicable national law.

8. Regulations of this type are to be found as ragards the
protection of intellectual property e.g. in the 1886 Berne Convention (as
revised in 1971, Art. (5)1, Arts. 19 and 20), in the 1961 Rome Convention
on the protection of performers, producers of phonogramse and broadcasters
{Art. 2{2}); in the 1971 Phonogram Convention (Art. 7{(1)).

9. Instead of the present Art. 11 the following new article might
be considered:
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nphis Convention shall in no way be interpreted to prevent the
application of any welevant rule of the substantive and private or criminal
international law of the State in which the claimant started proceedings,
as well as of other applicable international treaties binding the Parties
concerned, in so far as those laws and treaties guarantee more extengive
protection than specifically provided for in this convention for
beneficiaries of rights in cultural objects, in general, and for the
creators of such objects and their successors in title in Art. 7(a), in
particular.”

Sub-paragraph (o) of the proposed Art. i1l could be substantially
maintained. '

I1.

10. In Art. 5(3) the enumeration of the interests the proof of which
ghould effect the return of the removed object to the requesting BState
should become illustative.

n .. impairs, in particulex, one or more of the following interests."

11. Since one of the objectives of the draft consists in recognising
the legal effects of the regulations of other States (Explanatory Report,
p. 25; Art. 5(1)) and Axt. 4(2) requires the bona fide possessor to havs
consulted any accessible register, Art. 5(3) should be supplemented by this
provisicn: : '

"The return of the cultural object shall also be ordered if the
requesting State proves that it was registered as an cbject whose export
was subject to permission.”

iIT.

- 12, Since the general purpose of the draft Convention is to remedy
illegal removal of cultural objects from a country where it was supposed to
be owned lawfully, its retura should not beccme refusable because of the
finding by the court or other authority in the country of the possessor
that it has a close connection to another State, Consequently, Art. 6
should be deleted.
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¢.B./C.P.
1Et session
Misc. 6

{Original: English)

PROFPOSAL OF THE DELEGATION OF THE UNITED STATEE OF AMERICA

Arg. S (1)

when a cultural object has been. removed from the territory of a
cOntracting State {the reguesting State) contrary to gL_;ggiglggigg

‘cult 1 si nlficance, that State may request the court or other compatent_
authority of a State acting under Article 9 (the State addressed) to order
the return of the object to the reguesting State.
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G.E./C.P.

lBt session

Misc. 7

{Original: French)

DRAFT COMPROMISE PROPOSAL
(baged upon texts submitted by the delegations of China, Egypt, Belgium
‘ and Austria) C

Article 5

(1) When & cultural object has been removed from the territory of
a Contracting State (the requesting State) ocontrary to its export
legislation, that State may request the court or other competent authority
of a State acting under Article 9 (the State addrassed) to order the
return of the abject to the requesting State. :

(2) The court or other competent authority of the BState called
upon to adjudicate upon the request for the return of the [illegally
exported] cultural object shall order such return Iif the aexport
significantly impairs the interests of the requesting State because of the
cutstanding cultural importance of the object for such reguesting State
having regard [in particular] to one or more of the following interests:

{a) the physical preservation of the object or of its context,

{b) the integrity of a complex object,

(e the preservation of information of, for example, a scientifie
or historical character,

{d} the use of the object by & living culture.{l)

{1) The delegation of Egypt, spesking alsoc on behalf of the dalegation of
China, orally proposed the following amendments to Article 5(2): (1) the
deletion of the word "significantly” in line 3; (2) the substitution of
the words "due to" for "because of" in line 4; (3) the substitution of the
word "also¥” for "in particular" in line 5.



- 18 -

G.BE./C.P.
lat gasaion
Mige. 8

{(Original: English)

SUBMISSION BY THE DELEGATION OF THE UNITED 'STATES OF AMERICA
Claime falling under this Convention are the following:
(STOLEN CULTURAL OBJECT)

i. A claim by a habitual resident of a Contracting State for a
cultural object, regardless of where stolen, filed against a habitual
resident of another Contracting State, who is the possessor of the stolen
object. Thie claim shall be filed with the coouxts of the latter
Contracting State,

2. A claim by a person for a cultural object stolen in a
Contracting State, filed against a habitual resident of =another
Contracting State wheo is the possessor of the stolen object. This claim
ghall be filed with the courte at the latter Contracting State.

3. A claim by a habitual resident of a Contracting State, for a
cultural cbject, regardiess of whers stolen, filed against the possessor
of the stolan object which is located in another Contracting 5tate. This
¢claim shall be filed with the courts of the latter Contracting State.

{ ILLEGALLY EXPORTED OBJECT)

4. A c¢laim by a Contracting State, in a case in which a cultural
ocbiject in its tervitory was illegally exported, filed against a person who
is the present possessor of the cultural object now located 1in another
Contracting State. This claim shall be filed with the courts or competent
authorities of the latter Contracting State.

{NO RETROACTIVITY)
5. Only a ¢laim for a cultural object which was stolen or

illegally exported after the two Contracting States involvaed became
Parties to the Convention.
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G.E./C.P.

J.St gesglon

Misc. 9 rev.
{Original: English)

JOINT PROPOSAL OF THE DELEGATIONS OF EGYPT, MEXICO, GREECE,
CYPRUS, INDIA AND GUATEMALA

article X

“The possessor of a cultural object is under an obligation to
conserve and maintain it in its original condition."
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G.E./C.P.
lst session
Mise. 10

(Original: English)

PROPOSAL OF THE GREEK DELEGATION

hrticle 4 (1)

The possessor of a stolen cultural object who is required to return
it shalli be entitled to payment at the time of restitutlon of Ffair and
reasonable compensation by the claimant provided that the possessor prove
that it exercisadltha‘necessary diligenéa when aequifingifha ébject. Such
gompensation shall, where poseible, be paid by the mala fide vendor of the
chiect to the posgessor,

Article &

When a State has established ite claim for the return of & cultural
object under Article 5(3}) the court or competent authority may only refuse
to order the return of that object when it finds that it has as close a,
or a closer, connection with the culturse of the State addressad or of a
Btate other than the reguesting State, in which cage that other State may

present a claim for the return of the cultural obiect to it.
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G.E./C.P.
15% geasion

Migc. 11
{Original: English)

PROPOSAL OF THE DELEGATION OF MEXICO
Article 12 (new)

"For the purpose of this Convention cultursel objects obtained

by illegal excavations are considered as stolen and are subject to Chapter
IT." - - '
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G.E./C.P.
J.at session
Misc. 12

- {Original: English)

PROPOSAL OF THE DELEGATIONS OF DENMAREK AND SWEDEN 1
Article 2

"For the purpose of this Convention, "cultural object” means g

material object of great artistic, h;storical, spiritual, rituaL or other
cultural significance.”

(1) The original reference to Switzerland as a co-sponsor of the proposal
has been deleted at the reguest of the Swigse delegation.
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G.B./C.P.
1St sassion
Misc. 13

{Original: English)

'PROPOSAL OF THE HUNGARIAN DELEGATION

tig

a} the cultural cbject was exported during the lifetime of the
person who created it, or within a period of fifty years following the
death of that person by, or with the oconsent of the creator or his/her
successcr in title.
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C.E./C.P.
1Bt sesaion
Misc, 14

(Original.: Eﬁglish/French)

PROPOSAL OF THE TURKISH DELEGATION
Articlie 9
Tsfﬁé?addad to the text of paragraph 1

"The pald action may be brought under either Chapter II or Chapter

II1 of this Convention if the cultural object is both stolen and illegally
exported."
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G.E/C.P.
lEt session
Misc. 15 rev.

(Original: English)

REMARKS OF THE GERMAN DELEGATION
ON THE INFLUENQE OF EUROPEAN COMMUNITY LAW
ON THE PRELIMINARY DRAFT

The discussion of the guestion of the influence of Eurcpean
Community law on the preliminary draft has shown to the German delegation
that it might clarify its attitude to the question as follows:

1. The member States of the EEC are bound by Community law within
its limits. By its Article 222 the Treaty of Rome does not confer on- the
EEC competence in property law matters. But this does not mean that
Community law would not be applicable at all in the context of the
preliminary draft. The EEC has competence in matters of trade between the
member States (cf. Art. 30 pp., 100, 100a of the Treaty of Rome) and of
trade with third States (cf. Art. 113 of the Treaty of Rome). In this
regard, that means in dealing with trade, and this is at least Chapter
111, EEC member States must act in conformity with the regquirements of
Community law and ensure by specific provisions its execution.

2. In matters of trade in cultural cbjects there is actually nc
specific EEC legislation. The member States, therefore, are only bound by
the prescriptions of the Treaty of Rome in this matter, i.e. Articles 30
%g8.. These articles require of the member States of the EEC ~ as well as
Article XX of GATT - free trade between the member States. They allow
restrictions by national legislation of a member State or by a Conventicn
a member State concludes only the protection of, in the wording of Art. 36
of the Treaty of Rome, "national treasures possessing artistic, historic
or archeclogical value". Such measures must be absolutely necessary to
achieve the aim of protection of the cultural object.

3. If the legislation of the member States differs too much and
if that impairs free trade between member States, the EEC could promulgate
its own legislation in order to unify those national legislations. Such an
EEC measure would not become necessary if the member States were to arrive
at adeguate and unified rules either between themselves or by an
international Convention in which +third States also participate. The
German dalegation thinks that the latter approach is preferable, because
it allows & solution with interested States also outside the EEC,
pDifferent solutions within the EEC and between Btates of the EEC and third
States are not desirable ms they could be discriminatory.

4. Such a solution could, on two conditicns, be the prsliminary
Unidroit draft:
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1. a restrictive definition of cultural objects:

2. restriction to the measures absolutely necessary s that
free trade is the least impaired.

The preliminary Unidroit draft in its present form is a good
bagis for achieving that zolution and work on it should be pursued and its
provisions clarified.






