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1.” -In opening the f£irst session of the Unidroit committee of
‘governméntal experts on the international protection of cultural property
at 11.00 a.m. on 6 May 1991, the President of Unidroit, Mr Riccardo Ménsace,
aexpressed his appreciation to Mr Francesco Sisinni, Director-General of the
Italian Ministry of Culture, for having so kindly agreed to ‘thé holding of
the sassion at the c‘omplassa monumentale San Michele a Ripa in” Rome.-

2. Afteéer extending a warm welcome to the participants (see the list
in APPENDIX I), he briefly recalled the reasons which had led Unidréit to
undertake its current initiative in the field of ‘“the  international
protection of cultural property and more particularly the preparation of an
international Convention on stolen or illegally exported cultural obijacts.
He then invited the committee to procaed to the election of its Chairman.

Item 1 ~ Election of the Chairman

3. On a proposal by the representative of Mexico, seconded by the
repregentatives of France and Italy, the committes aleatsd as J:ts Chairman
Mr Pierre Lalive (Switzerland). '

4. The Chairman expressed his grat:itude ¢ the committee for the
confidence which it had placed in him.: :

Item 2 - Adoption cf the draft agenda -(G.E'./C.P._ - Ag. ‘1).

5. The committes ad'apted the draft agenda preparad by the Secretar:.at
(ses APPENDIX IIj.

‘Item 3 - Consideration of the preliminary draft Unidroit Convention “on

stolen or illegaily exported cultural cbiects
{Study LXX ~ Docs. 19 - 21) o

6. The <Chairman suggested that before the committee donsider in
detail- the articles of the preliminary draft Convention, the delegdtions
present might wish to make statements of a more general character.

7. The representative of Egypt emphasised the “importance of the
questions before the committee in view of the wide acceptance of the fact
that the cultural heritage contributes to the formation of  national
“4dentities as well as to the ‘Gulture of human‘ity ag & whole, ail the more
'so in & world where the illigit traffic in cultural objects is becoming
ever ‘more international in character. o :

8. The real challenge facing the committee was to strike an
acceptable balance between the interests of the ocountries of origin of
cultural objects and those of the importing countries and between countries



advocating the development of +the art trade and those following a
restrictive policy of ocultural nationalism aimed at the ratantion of
cultural praperty in the country of origin. :

%, The ﬁﬁve,.leaéﬂg; countries 9.,5 Africa, Asia and Latin America had
long been the vietims of the illagal removal from their territories, and
hence the impoverishment, of their cultural heritage which constituted an
assault on their cultural identity. From the most ancient times his own
country had suffered from systematic spoliation as tombs were pillaged and
their treasures taken abroad.

10. In these circumstances he suggested that the committee bear in
mind a number of general considerations namely: (1) that the protection of
cultural objects is not an individual responsibility but that ©f the
international community as a whole; (2) that the protection of cultural
objects is not only a legal matter but one with political and humanitarian
dimensions; (3) that the greater the protection of cultural objects, the
greater the chances of wide acceptance of the proposed Cenvention; (4) that
there must be a clear distinction between tha theft and the illegal export
of gfultural obijects and (5) that it is difficult, if net impossible, to
‘accept that an illegal act may become legal simply because it was commatted
before the entry into force of the proposed Canvention.

11. The representative o¢f France stated that din general his
authorities viewed favourably the solutions proposed by the Unidroit study
"group in the preliminary draft Convention which addressed directly or
indirectly most of the legal problems associated with stolen or illegally
exported cultural objects. The preliminary draft offered therefore a sound
basia-ﬁbr‘iruitful discussions and although his delegation had 2o major
difficulties with the text it would have a number of proposals to make,
gome of them more in the nature of drafting amendments. '

12. This being said he wondered whether a greater degree of
flaxibility might not be introduced into the discussions if, and here he
had in mind the provisions deaiing with theft, one were to start from the
asgumption that the Convention would deal only with situationg in which an
international element was present since delegations might-be leas willing
to contemplate golutions involving a  departure. from the principles
obtaining in their legal systems in respect of purely internal relations.
Thie proposal; he ineisted, wag not :intended to preclude further
coneideration of the scope of application of the future instrument but
simply to permit a freer exchange of wviews than might otherwise be
posgible,

13. The representative of Senegal stressed the special interest of his
authorities in the preliminary draft Convention in the framework of thelr



-3 .

efforts to secure the preservation of Senegal's cultural heritage which was
particularly under threat &s & consequence of the increase-in tourism. In
the past, the cultural heritage of the countries of Black Africa had. been
intimately -associated with ‘cult and ritual but today artistic movemants
were developing outside those traditional spheres and many works in both
public and private collections had been created for purely aesthetic
purposes., In these circumstances, - and  given  the fact that a greater
quantity of cultural objects -had been illegally removed from African
countries than that remaining, those countries clearly had an interest in a
Convention  aimed at 'the restitution and return -©f such objects. The
adoption of appropriaste measures at international level was> a matter of
urgency not only for the States which were the principal wictims but also
for artists themselves as the theft of, and illegal commerce in, works of
art seriously impaired the interests of artists who were deprived. of the
possibllity of enforcing those intellectual property rights toc which they
might be entitled.
4.  Generally speaking therefore, his delegation . supported the
Unidroit initiative although it would of course reserve the right to
comment on the detailed provisions of the preliminary draft Convention.

15. The representative of Greece considered that it was commendable to
seek to fill a gap in the existing private law regime relating to the theft
and illegal export of cultural objects from which her country had suffered
for centuries. She supported therefore an attempt to strike a fair balance
betwaen the interests of countries of origin and the possessors of cultural
cbjects but in ite present form the preliminary draft seemed to lean rather
too heavily in favour of the latter interests, this being the .case in
particular in relation to the time limits envisaged for bringing actions
under the prospective Convention and the exclusion from itas scope of
application of cultural ohjects stolen or illegally exported prior to its
entry into force. These, and other matters, would be the. subject of more
detailed comment by her delegation when the individual articles were
cons idered. '

'~ 16." The representative of Portugal stated that generally speaking his
delegation considered the draft to have achieved a reascnably fair balance
given the wide number of States to which it was addressed. It should
‘howaver be understoed that its provisions ought not be seen as preventing
‘States from seeking to go further in the direction of protection within
regional groupiiigs such as the European Economic Community. As teo the
specific provisions of the preliminary draft, he too would wish to comment
in more detail at an appropriate time on a mumber of issues such as the
‘concept of "fai¥ and reasonable compensation”, prescription and the burden
of proof. Co ‘ ;
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17. The representative of Austria expressed her scepticism as to the
suggestion = that the future Convention should apply exclusively to
.international situations, not least on aceount of the diffioulty  in
deciding in eertain «cases vhether gituations were national er
international. ' '

18. The representative of the United States of America drew attention
toe the fact that the text of tha preiiminary draft Convention had been
widely circulated in his country among governmental agencies and interested
circles and that the process of exploration, questioning and examination
was still underway. His delegation had therefore come to the first session
of the committee of governmental experts with no fixed pbaitian and its
contribution to the discussions should be viewaed essentially as an attempt
to seek clarification which would in no way prejudge its Government's
attitude at the next session of the committee. '

12. Thie being saild, his delegation recogniged the importance of
consldering the possibility of going beyond the 1970 Unesco Conventlon by
developing additional rules of a private law character. In this parspective
he stressed the need for adopting provisions which would meet with the
widest possible acceptance by both exporting and importing States and to
this end his delegation's comments at the present session would bear more
upon the object and purposes of the future Convention than on detailed
questions of drafting.

20. The representative of Hungary believed that the preliminary draft
before the committee constituted, as a whole, a good basis for appropriate
solutions. By way of general.cémmeht, he expressed the opinidn howaver that
certain issues nad not been suffidiently addressed, for example the
quastian of the ;uvalidity of contracts of sale of cultural objects under
the law of Statas of origin and the very wide degree of freedom accorded to
States under Article 1l to extend the degree of protection accorded by
certain provisions of the Convention so as to correspond to the rules of
national law. In this connection it was jmportant to avoid any
digerimination in treatment between nationals of States where the object
wag located and claimants from other States and to thies end the courts of
States addressed should vhen necessary apply their own rules of conflicts
of law to give effect to the law of the State of origin. What he therefore
visualised was a combination of minimum substantive rules of private law
‘established by the COnventxon with the application of those rules of
national 1aw, including rulas of private international 1aw, which afforded
wider protection to claimants.

21. The representative of Turkey stated that it was his understanding
of the objective of the future Convention that it was to clarify, and if
possible to ensuve a more satisfactory application of, the provisiocns of



Article T(b)(ia) of the 1970 Unesco Convention. As the draft atoai, it
appearad to reprhsent a substant;al change in approach from that o£ Eha
Unesce Convant;on, wh;ch h&d favoured countrzes of origin, by sh;fting the
balance towards the interests of importzng Statea, an imbalanca which 1t
was 1mperutive to rectzfy. N ' .

22. The representative of the Union of Soviet Sociilist Republics drew
attention to the ever 1ncreasing' phenomenon of the 1llaga1 axport of
cultural objecta frcm countries which had no a&equate machanism to halt it,
a tendency that was accompanied by' an increase in authorlsad cultural
exchanges between States which should be encouraged’ In his dalegation'a
opinion the preliminary draft Convention heralded a mové ia the right
direction and the initiative was one particularly welcomed in his own
country whmch was at prasent completely overhaullng 1ts 1egisiat1on in the
sphere of the protectlon of cultural property, in’™ which conﬁection tha
problem of ccmbattlng illegal export was of the greatest 1mportuncéf

E,

23. As to the preliminary draft Convertion itself, he saw its main
purpose as being to establish a mechanism which would lay down general
principles for the defence of cultural property at international level
while leaving the elaboration of detailed rules to national law and it
might be the case that the prospective Convention ought to include a
special chapter enunciating those general prlnciples The future instrument
should moreover specify in greater detail the r;ghts of possesaors of
cultural objects as well as the responsib;llty of thosa violating export
leglslatian. He agreed with other represontatives that the present text of
the draft allowed too much scope for the concealment of ‘stolen and
111ega11y axported cultural objects and the draft should be revised so as
to brzng out clearly the responsxbllity of those countrmes which tolarated

such pract;ces..w

24. It was, he admztted, extremely dlffxcult to produce a satlsfactory
deflnition of cultural ob;ects but it might be useful to rxecall that some
cultural ObJGCtB were not corporeal objects and that they m;ght fall within
the domain of intellectual property.

25. In the light of these general considerations it would be necessary
to conaider very carefully the draft chapter by chapter and article by
artlcla and from th;s examznation ari alternative approach mlght emerge. The
task before the ccmmlttee was a far from easy one but he was confident that
the outcome of its work would be fruitful. ' '

26. The rapxesentat;ve of Belgmum drew attention to the absence of
1egxslation in his country prohibltlng ‘the export of cultural ohgects which
would cause difficulties if it were to be called upon to accept the
legislation of other States in respect of stelen or illegally exported
cultural objects.
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27. The Chairman considered that the general debate had thrown out
many usefyl ideas which would no doubt be further developed in the course
of the session &8 the ccmnittee aq,dreseed itself to the individual
previe1ans of the prelzm;nary draft Convention, The fact should not however
be overlpokad that, in gowmmon with other interpational instrumgnts, the
future Convention would ba preceded by a preamble and he could imagine that
some of the concerns voiced might be properly dealt with in that preamble.

28, Turning to the text of the preliminary draft Convention he
suggested that the committee defer consideration of the title until such
time as it had examined the substantive provisions, a procedure with which
the committes agreed. o

29. The committee eccordingly proceeded to an article by article
examination of the provisions of the preliminary draft Convention on stolen
or illegelly exported cultural objects as reproducad in‘Study LXX - boo.
1ls, in the light inter alia of the written observations of CGovernments
and of international organisations contained respectively in Study IXX -
Docs. 20 and 21.

a;ticlell

30. A number of representatives endorsed a written proposal by the
Mexican delegation that the words "contrary to its expert legislation" be
replaced by "contrary to its legislation”. In support of the amendment,
_attention was drawn to the fact that in some States the, rulee prohibiting
or subjecting to conditions the export of cultural cbjecte were contained
in general legislation concerning the cultural heritage. Queetion- might in
consequence arise as to whether such legislation was, technically speaking,

"export legislation® and if the court or other competent authority of a
State in which a cultural objesct was located were to give a narrow
interpretation of the term then there was a risk, . albeit unintentional, of
restrictions being placed on ;the scope of application of the future
Convention. '

31. Cther representatives however, while not necessarily opposing the
amendment, considered that it would be preferable to defer taking a
‘decision on the queetion untll such tlme as the substantive provisions of
the draft had been examined. It was their underetandzng that it had not
been the intention of the study group, by ineluding the word "smport"” in

(1} For the sake of convenience, the text of the nrei1e1narv draft cnnventuen ag submitted to the
comm1ttee 1a rcproduced in APFENsz 111 hereto.
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Article 1, to restrict the application of the Convention but it had to be
borne in mind that a reference was made to "export legislation" also in
Article 5 and that. it was precisely a contravention of the rules of the
- requgsting State -governing the illegal export of cultural objects that
triggered the mechaniem established by Chapter III. The proposed amendment
to Article 1 ought therefore to. be considered in  the context: of the
Convention as-a whole.. : :

32.. In these circumstances it was agreed to revert to the Mexican
proposal to delete the word "export” at a later stage  of tha committae'a
work. . ‘ .

33. A number of representativea referred to the auggeation made by the
representative of France that consideration might; at least as a working
hypothesis, be ‘given to the possibility of excluding from the application
.of the future Convention purely Qomestic situations. There was genaral
agraement with that propesal, without prejudice to the taking:.of a final
decision on the matter as a question of substance once the committes had
considered the draft as a whole and in particular the provisions of Chapter
I1, since it was evident that by its very nature Chapter I1f, dealing as it
did with illegal export, could only:apply to international gituations.

. 34. This being =aid, a number of preliminary arguments were advanced
both in favour and against the idea of restricting the scope of application
of the future Convention to situations presenting international elements.
On the one hand it was suggested that the novelty of . certain solutions
envisaged by the draft was such -that they might prove to be more readily
acceptakle by many States if they did not involve a change in internal law
as regards purely domestic cases while one representative stated that the
proposal would be likely to appeal to his authorities as the uniform rules
contemplated by the future Convention would otherwise replace not just one
but fifty legal systems in his country. On the other hand, attention was
drawn to the fact that adoption of the proposal on a definitive basis
would, in the absence of national legislation extending the provisions of
the Convention %o purely domestic situations, result in the establishment
of a dual regime. The greatest care would therefore have to be taken in
drawing a distinction between national and international cases so as to
avoid uncertainty as to which legal regime would apply in a specific case,
‘and this would egually be true if the Convention were to be given a wide
goope of application with the possibility for States to make a reservation
in respect .of cases Jdnvelving no international element, however that
element might be determined.



35. In the course of & lengthy debate on this article, a number of
critigisms were levelled at the defipition of gultural objecte. In the
opinipn of certain representatives the present definition was at the same
time both too broad and too vagus. In particular, it was suggested that if
it were thought necessary to introduce special provieions on the
restitution of cultural cbjects acquired in good faith, they should be
limited to a well defined category of items deserving special treatment. It
was therefore unacceptable tc accord such treatment to anything which might
be considered as a "cultural object” and only objects of great cultural
significance should he covered. It had, in addition, to be recalled that
the prospective Convention had substantial implications for the private law
rules’ of States and it was guestionable whether Governments would be
prepared to contemplate changing those rules in respect of an ill~defined
category of objects. It would therefore, even at the risk of restricting
the scope of application of the Convention, be preferable to establish a
more limited definition by requiring that the cultural objects to which it
would apply should be of "great" cultural significance. Other possible
tests which were suggested related to the age or value of the object or to
the fact that it appeared on a list drawn up by a State.

36. Other representatives however were opposed to such restrictions of
the definition of cultural objects. As to the reguirement that the object
should be of "great" significance, it was suggested that this would
introduce a subjective element that would not be easy to apply in specific
cazes and which, as the text now stood, would be entirely within the
appreciation of the courts or other competent authorities of the State
addreseed which might not be familiar with the traditions and culturs of
the State of origin of the object. One repreaentatzve in addition noted
that the present text of Article 2 alveady represented a compromisa for in
his own legal system regard was had to the less stringent condition that. an
object be of cultural "interest" as opposed to cultural "gignificance®.

37. Objections were also levelled against the nbtioﬁ‘qf assessing the
significance of a cultural object by reference to its value as this on the
one hand ignored the fact that objects used for ritual purposes in certain
societies might have a very small commercial value ‘and that on the other
the aim of the future Convention, at least ‘as visualised by the study
group, was to protect not only the interests of States but also those of
privaté individuale who were equally or perhaps more exposed to the risk of
theft of cultural objects in their poseession. '

38. Attention was also drawn to the fact that, broad as it might at
first sight appear to be, the definition in Article 2 was already subject
to certain limitations. The most obvicus of these wers the conditions laid



down in Article 5(3) for the return to the requesting State of iliegally
exported cultural objecta and while it was true that it was for the court
or cther compatent authc;rity of the State addressed to decide whether one
of the particular interests referred to 4in that paragraph had been
impaired, undoubtedly one of the factors which it would take into cenei~
deration would be the s:.gn:.f:.eance attached to the object by the requesting
State. In this connection it had also to be recognised that the definition
in Article 2 was to some extent self~-limiting as an individual or a State
would only bring an action under the Convention for the restitution or
return of a cultural object if the importance of the object were deemed to
‘warrant the taking of such a step.

39. In the view of certain representatives, the principal issue was
not so much that of providing a definition in the Convention of  cultural
“objects as of determining who was to decide whether an object was cultural
"and t¢ this end the Mexican delegation tabled a written proposal to add at
the end of Article 2 the words ' *in accordance with the law of the
requesting State". In support of this propesal it was recalled that Article
1 of the 1970 Unesco Convention provided that "[flor the purposes of this
Convention, the term ’'cultural property’ means property which, on religious
or secular grounde, is specifically designated by each State as being of
1mportance +e+”. It was moreover considered by some repreeentatives that it
‘was object:.onable on grounds of principleé that the question of what was of
cultural sign:.ficance for cne State should fall to be decided by the
‘authoritiee, whether 3ud1c1a1 or otherwise, of another State and attention
was drawn in particular to the posslble gonflict of interests which could
arise under Article 6. It was therefore of the utmest importance to
complet:e Article 2 by a reference to the law of the requesting State.

40. Other representatives, some of whom were not unsympathetic to the
arguments advanced in support of the proposed amendment to hArticle 2,
ccne;dered however that a reference to the requesting State at the end of
that provzsion would ’ be inappropriate as it would not - necesearily be of
.'relevance to Chapter II where the party seeking restitution of the cultuxa.l
ob;ect might wall be an individual rather than a State. Objections were
“also levelled against the propoeal as a matter of legislat:we technicque
“'=for, i it wera to be accepted the Convention would contain no uniform
definition of cultural cbjects and judges called upon to apply it would be
faced with as many definitions of cultural property as there were
Contracting Parties.

41. A number of proposals were also made which were aimed at the
introduction of additional adjectives in Article 2. Certain representatives
called in particular for a specific’ reference to objects of arﬁhaem.egieal
significance which constituted an 4important element of their ‘cultural
herita.ge. It was moreover recalled that such a reference was to be found in
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Article 1 of the 1970 Unasco cpnvehtion and fears were expressed that its
omisgion in Article 2 could give rise to an a contraric interpretation. It
wag further suggested that the word "scientific" be added, which would
track the reference in Article 5(3)(c), as wall as "iiterary®,
"ethnological® and "palaecethnological™.

42. Some reprezsntatives were reluctant to extend further the list
already containad in Article 2, all the more so as some catagories of
objects such as those of "epiritual” or "rityal® significance might already
be considersed to be somewhat imprecise. In the opinion of others the
introduction of additicnal adjectives would do no harm, and might indeed
increase the degree of precision, although the longer the list tha greatex
could be the risk of its being considered to be exhaustive, notwithstanding
the presence of the words "other cultural significance". No general formula
of the type contemplated could be entirely watertight and what was
important was to seek, as the study group had sought to do, not to exclude
unintentionally categories of objects which should be covered..

43. One representative warned especiazlly against ‘the danger of
broadening too much the coverage of the future Convention. He had in mind
in particular certain references which had been made to intellectual
property rights. Initial reactions in his own country to the draft had been
that it did not apply to such rights and the greatest care should be
exercised to avoid any cverlap with existing international Conventions and
national laws which specifically dealt with gquestions of intaellactual
proparty. Thiz concern was echoed by other representatives who insisted
that the definition of cultural objects in Article 2 be restriated to

material objects.

44. Attention was &lso drawn by certain representatives to the
desirability of ensuring close cooperation with the commission of the
European Communities as it considered the measures that might hava to be
taken in connection with tha movement of cultural objects from one member
State to another after the removal of the internal frontiers at the end of
1992 and especially the need not to overlock the importance of the concept
of "national treasures" in Article 36 of the Treaty of Rome which some
rapresantativas saw as being much narrower than the present dafinitj.on of
cultural objects in Articls 2.

45. In concluding the debate on Article 2, the Chairman invited
delegations to give particular thought between the first and second
gessions to the proposals which had been made and to submit amendments in
writing for the next session. In this connection he recalled that when
drafting the present text the study group had been conscious of the fact
that unlike the 1970 Convention, .the provisions of which wers mainly of &
public law character addressed to States, ‘the instrument under preparation
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in Unidroit was one which would be applied and interpreted essentially by
judges and that its scope of applicatlon should therefora be determined in
as clear and simple a man" r &s possible. It was furtherinbre ‘open” to
question whether Article 2 ;"éught to be viewed as laying down a ‘définition
st.ucta sensu As ‘its purpbrt “éduld only be fully underltood in reélation to
the £ollowing substantivé"provzslons such as Article 5. One of the
questions which he balievéd it to be useful to consider was in particular
that of whether a broader range of cultural objects ‘should be covered by
the provisions of Chaptef I1 than by those of Chapter III, a possible
solution which some representatives had seemed to favour.

CHAPTER II = RESTITUTION OF STOLEN CULTURAL OBJECTS

46. One delegation referred to the difficulties which seemed to be
caused by the dichotomy which existed between the régimes applicabla
respectively to stolen and to illegally exported cultural objects, for
example in reapect of the limitation pericds which were different (Articles
4 and T), and tha principles governing restitution and return {Articles 3,
5 and 8). 'rhat delegation therefore suggested that regard be had’ to the
poasibility of overlapping claims under Chapters II and III, and to the
need to solve thosa prohlems which might arise in “situations "where a
cultural object had been both stolen and illegally exported. '

47. One member of the Unidroit study which had elaborated and adopted
the preliminary ' draft Convention (hereafter referred to as "the study
group B recalled ‘that the question of whether two distinct regimes should
be establ:.shed had been discussed at length and that the-majority of the
members of the group, being aware of the fact that there could be casas of
theft followed by illegal export as well as of" ‘illegal @&xport alone, had
come to the conclusion that in the light of national laws- governing theft
(theft as an offence being treated in different ways), a distinction should
be drawn in the text betwsen the two offences.” Moreover in the case of
théft followed by :Lllegal expor’c, a State could,” ac:cord:n.ng to its interests
and the condit:.ons to be met, decide to leave it to the owher to ‘claim the
restitution of the ‘object u.nder Chapter 1II, or itself claim the return of
the cbject under Chapter 111,

48. The committee of governmental experts ultimately decided "to
examine at this stage only cases of theft or illegal export, and to defer
discussion of s:ltuat:.ons where both slements were present (see the proposal
in this connection concerning Arta.cle 9(1)) o :

43, _ Anothar representative ‘rdised a question of publid international
law, namely that & Convention only applies to Contracting States, so that -
_it was not poss:.bla for certa:.n rules to apply whathar or not a State was
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party te the Convention and to this end he proposed that Chapter TII should
"enly apply when a cultural object was stolen on the territery of a
Contracting State, He insisted that sipce it was not intended to exclude
more favourable regimes which might be applied by Contracting States, a
general clause should be added to the future Convention according to which
it would not prejudice claims brought under national law or under ancther
international Convention by a claimant, irrespective of ‘his nationality
(see the propesal in relation to Article 11, paragraph 163).

Article 3

50. A number of representatives made proposals concerning parsgraph 1
with a view either to replacing the term "possessor” or to defining it more
precisely. Some of them pointed ocut that certain national legal sBystems
distinguish legal possession from factual possession (possession in one
own's namaé or that of another)} whereas other legal systems drew no such
distinction, and the question therefore arose as against whom the claim
should be brought. Ancther representative, while admitting that a number of
legal systems recognise different kinds of possessors (po:séssor, holder
etc.), considered that it was not necessary, for the purpose of determining
the question of the persons to whom stolen objects should be returned, to
draw up a list and he did not favour the introduction of the term "holder".
There would in effect be no problem if one person, whether a natural or a
legal psrson, was at the same time both poussessor and holder, and if on the
other hand a situation werse to exist involving two different persons, that
. representative was of the belief that the claim should be brought against
the pousessor. Another representative drew the committee’s attention to
those casges where ownership of an object is divided among a number of
persons (spouses, the debtor and the holder eof a sgCurity ate. ).

51. Without taking any decision at this stage the committee recognised
" that thie was a problem of drafting technigue and that either one single
term could be used, that of possessor, subject to an explaﬁétion that the
term should be understood in the special sense accorded to it by the
Convention which would not necessarily correspond to each of the internal
laws of the Contracting States, or resort had to a periphras;s, so as to
define that person more clearly.

52. Some represantatives favoured specifying in the text of thas
article itself the person to whom the stolen object should be returned as
the present version did not do so. One member of the study group recalled
that thera were s© many persons to be taken into consideration {bank,
gallery, restorer etc.), that the group had considered it preferable to
leave the matter to be determined by the Jjudge who was used to deciding
qﬁestiﬁns of ownéréhip rights and  conflicting legal interssts. One
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representative proposzed reformulating paragraph 1 to read as follows: "The
State, the institution or the person who is the holder of a stolen cultural
object shall return it te the requeatang State®. Anothor however praferred
the present text, without any  addition, in the beliaf that _what was
necessary was to establish the principle of the rastitution of stolan
cultural objacta, whether in private ox public ownership, and whether the
possessor was in good or bad faith.

53. As to the quéotion of principle, one rapresonta;ive expressed
‘hesitations concerning the automatic restitution of stolen cultural
objects. In his country, the dispossessed person could claim restitution of
the stolen objeot from a purchaaar in good fa;th, although the situation
might be different elsswhere, but there did seem to be a trend in case law
not to apply that principle too.rigidly. He offered the ‘example of a case
in - which the object had been stolen but the court had not ordered
restitution on the ground that the dllpossessed person had been negligent.
He alsc wondered whether the principle established by Article 3(1) would
always produce satisfactory results and whether some form of escape clause
ocught not to be provided for those countries which were not familiar with
applicatmoh of tho rule. He therefore proposed the zntro&uct;on of a
provision to the effect that in certain exceptional circumstances where a
person has acquired an object in good faith, which couid be set out in
paragraph 1, the court would not be obliged to find in favour of the
dispossessed person. ' ' ' )

. 54, Some xepreaentatlvas mOraover cr;t;c;sed the lack of precision of
the ooncapt of "stolen” oultural objaota and suggested either defining ‘them
for the. purposea of the Convention, or J.ntroduc:l.ng a confl:.cta rule to
indicate the law applicable for determining the notion of theft (1aw of the
State where the,act was committed, lox rei sitae, Iex fbri} Two reprosent-
atives in fact bel;aved that the concept of theft should be as narrow as
possible and that.a .State should, if it so wished, be able to éxtend it to
other criminal acts by means of Article 11(a}(i). another reprasentat;ve
noted that while it was true that the text conta;nai no dafinition of
theft, & universally known concept, it was evident that the Juﬂga would
apply the definition of his own national legal system so that the
- application of that definition would necesaarlly ‘ba 1imited to the
territory of the State which had decreed lt.

55. In reply, one member of the study group recalled that a division
had. emexrged among its members, some of whom beliaved that theft should be
defined according to the internal law of the State where the act was
committed and others who had argued ‘in favour of the applicat;on of the law
of the court seized of the qaao.ﬁTho group had ultimately opted in favour
of the present text which would permit the court to determine which
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definition should be applied and which 1law should be taken into
consideration (its own or that of the other State). In. other w@téﬁ( the
eoupt would reselve the problem by reference to its own rules of private
internatiepal law, He added that the committee might, if 1t se wished,
introduce intc the draft priwvate international ;;w-#glgg to deal with gq@
gquastion. '

56. Always in connection with the concept of theft, the representative
of Mexico raised the guestion of whether objects originating in clandestine
excavations should be considered as falling within the notion of atclen
cultural property. It was his wish that this should be the case and,
supported by other reépresentatives, he proposed the insertion of a new
article to that effect which might be worded as follows: "For the purpose
of this Convention cultural objects obtained by illegal excavations are
considered as stolen and are subject to Chapter II" (cf. Study ILXX « Doc.
22, Misc. 11). It was however agreed to pomtpone any final degision on the
question of whether a specific provision on this gquestion eghould be
inciuded in the draft. :

57. As to paragraph 2 of Article 3 concerning the limitation periods
for the bringing of claims for the vestitution of stolen cultural objects,
opinions of representatives differed widely both as to the shorter period
of three years and the absolute period of thirty years. Some stated that
they were satisfied by those pericds, recalling in particular that for
Ccivil law systems the Convention, and in particular the limitation periods
speczf;ed by it, would constitute a minor revolution in the internal law of
many of those countries when compared to the protection which a. possessor
in good faith is entitled to expect from a legal system, by exposing him to
claims which could be brought a very long time after the acquiszt;on when
the dispossessed person discovered the identity of - the possessor or the
location of the object. In fact, in France the period was onre of three
years as from the theft and paragraph 2 would permit a considerable
extension beyond that period subject to the absolute limit of thirty years.
For thece reasons those representatives were unwilling to see the periods
still further extended.

58. More particularly as vregards the shorter - period, gome
representatives believed that it could only be justified if the concern of
the committee was simply to maintain the stability of the art market, which
was not the only purpose of the future Convention. One delegation proposed
langthenzng that period because in most cases it would be the' State which
would bring the action and given the large number of claims to be dealt
with three'years would not be sufficient. Some representatives suggested
'extending the perzod to five years 8o as to bring  about a certain
parallelism with Article 7(b) relating to illegal export.
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58. As regards the abeolute. period, & majority of those. representa-
tives who commented on it.considered the pericd of thirty years for. which
provision was made to ba insufficilent and proposed the deletion of. any
period at all, thus. fo&lowing the rule of public international law which
lays down no time limit.for the restitution of war booty, beliaving as they
did that it should always be possible to claim the restitution of a stolen
cultural object.. -Some -representatives proposed extending tha absolute
period to fifty years, or to speak of a period of "not less than thirty
years" so as to lengthen the period if that available under. internal law
was shorter, but without excluding the mandatory application of internal
law, including criminal law, which would ‘provide greater protection. Some
representatives moreover suggested that a shorter period would encourage
the concealing of cbjects and that in such cases the absolute period would
be of nc value. )

60. For their part, two reprasentat;vea were of. the opinion that the
two limitation periods were at the Bame time both too long and too short
and they proposed that exceptions be made to take account of the particular
circumstances of each case, and this in particular so as to draw a olear
distinction between situatione where the possessor of a cultural ebject was
himself the thief or an accomplice of the thief (in which casze it -should be
possible to recover the object without any time limit), and those where the
possessor had acquired the cbject in good faith. One of those representa-
tives therefore propossd introducing a prowision allowing for excéptional
cases where the period was longer than would be reasonably necessary. The
other representative suggested the addition of a provision to the effect
that when the acquirer was . in good. faith the period should not exceed 8ix
yearg so as to avoid the necessity of amending his country's internal law
governing ownership. '

81l.. In reply to these arguments, . one. member of the study group
recalled that the text constituted a compromlse which took account of the
interests of the dispossessed owner and of the need for lagal certa;nty in
commercial transactions.and he criticised cpposition to a provis;on on the
sole ground that. it would necessitate a change in . internal. law. He
enmphasised that whxle it was necassary to start out £rom national law with
a view to arriving at uniform rules, it was likewise essential to, admit the
possibility -of the modification of national law as the positive law of a
number: .of countries did not guarantes the protection of cultural objects.
It had moreover not to be forgotten that the distinction between zmporting
and:exporting countries was one in a state of flux as any country ‘might at
the :game time occupy both.positions and the rules under consldarat1on eould
work :both ways. Another_rgpresentgﬁ;ve"inszsted on the need for the tgxt to
lay down limitation periods, the length of which had yet to be determined,
ag it was not possible for a situation. of uncertainty to last for ever. h
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62. Whereas the length of the limitation pericds gave rise to
differing opinions, representatives were in agreement as to the point of
departure. The words "or ought reasonably to have known" were however the
subject of conaiderable criticism. Indeed some rspresentatives scught their
deletion on the ground that thay were open to interpretation, ambiguous or
even contrary to the interests of developing countries from which stolen
cultural objects most £freguently originated. Two yepresentatives drew
attention to the difficulty of proof, either because the various
specialised reviews which sometimes permit the tracing of an object were
not available in some parts of the world, or because in certain countries
most stolen objects had not been inventoried as they came from clandestine
excavations, with the conseguence that it was impossible to dispose of
information regarding an object whose existence was unknown.

63. One member of the study group explained that the languwage, which
was moreover to be found in most legal systems to deal with simllar
situations, had been introduced precisely to cover those cases in which it
was difficult to prove that the claimant knew the location of the object or
the identity of the possessor or where the possessor alleged his ignorance
of the fact that the object acguired by him had been stolen even though
wide publicity had been given to the fact in tha country of his residence.
Another representative copposed the deletion of the words on the ground that
the negligence of the dispossessed person ocught not te be rawarded,

64. Still in connection with the words "or ought reasonably to have
known® and more generally in relation to the limitation periods, one
;:epresentative suggeated that the text introduced an element of injustice
2ince the disposﬁessed person was an innocent wvictim who, through no fauwlt
of his own, had been deprived of the object and this provision impcsed upon
him a duty of diligence to find out the location of the object or tha
~ identity of the posseasor. No such corresponding obligation was placed on
the poBsesgor as regards the diligence which he ought to have shown to
establisgh the origin_bf the object he had acquired. That representative
therefore proposed that the chligation on the disposgessed person to take
action within the time limits should be accompanied by one on the possessor
to give publicity to his possession of the object or to prevent him from
relying on the absolute period if he could not prove that he had exeracised
the necessary diligence in ascertaining the provenance of the object. This
proposal would have the effect of deleting the words "or ought reasonably
to have known" and of placing a qualification on the absolute period. In
support of his proposal, he pointed out that Article 7 of the 1870 UNESCO
Convention 1aild no obligation on the claimant to show that he had exercised
due diligence to find the object. Moreover, his own national law did not
permit the possessor to rely upon the limitation period without his having
demonstrated that he had exercised the necessary diligence in respect’ of
the provenance of the cbject.
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65. TFinally, ons representative raised the question of the relation
between the obligation on the possessor to make restitution of a stolen
‘cultural object under Article 3 and his right to compensation under Article
4. He stated that his own internal law recognised the right of retantion
which gave the possessor the right to keep the object until his. claim had
been satisfied whereas it was his understanding of Articles 3 and 4 ‘that
they established no relation between the claims. He expressed the w;sh that
it be made clear in the text whether or not the possessor could rafuse to
return the object until such time asz he had received compensation.

Article 4

66. One representative pointed cut that while paragraph 1 established
the prznciple of the compensation of a possesaar who is obliged to return &
stolen object, payment of such compensation was however subject to the
condition that he exercise the necessary diligence and he suggested that
failure to pfovide compénsation to a possessor whe could not prove that he
had exercised guch diligence caused him a certain problem, although he was
uncertain as to how it could be solved. In effect his country’s internal
law allowed for the payment of compensation tc a possessor in "bad faith®
correspondlng to reimbursement of the cost of the necessary ¢cnservation of
the cbject. He insisted on the importance of this provision for ‘eultural
property a® a possessor who received no compensation for his expenses would
not be concerned by the conservation of the okject, which was certainly not
the best way to ensure its protection, even if the possessor vere
ultimately toc be held raspons;ble for any damage suffered by the objact.

€7. Some representatives criticised tha"concept of "fair and
reasonable” compensation which placed too heavy a burden on claimants and
in particular on developing countries which would face difficulties in
récovering cultural objects on account of their limited financial
resources. One member of the study group however recalled that the choice
of the words "fair and reasonable compensation" had been made precisely
with the econémic situation of those countries in nunﬁ, and that this
un;versally recognlsed concept established a strlct llmit wh;ch would allow
regard to ba had to their f;nanc;al means. ‘

68. Morsover, one representative stated that the present 1hn§uage of
the text which included the words "fair and reasonable compensation”, was
such that his country would be obliged to make a reservation as it had done
in relation to the 1970 UNESCO Convention to the effect that a possessor
who was the owner of the object would, according to his country’s
Constitution, be entitled to fair compensation. Other representatives, who
expreﬂsed their support for this position, believed that it would be
regrettable for a guestion of drafting to prevent certain important
countries from adopt;ng the future Conventzon.
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69. With a view to allying these concerns and to facilitating the task
of the judge, one representative suggested speaking of compensation which
was “"fair and reasonable in all ¢ a8 proposal which
raceived the mupport of a number of ‘other representativea- The Canadian
repragentative in particular stated that her country's. Cultural Property
Export and Import Act contalned a preovision to the effect that the court
may accord compensation to an acquirer in goed faith, the amount of which
would be equal to a sum which the court found just in tha light of all the
circumstances. Another representative took the view that it was unnecessary
to describe the compensation in any way, while yet another recalled that
the 1870 UNESCO Convention referred in Article 7(b) to the notion of "juat®
compensation. Those representatives however considered that the guestion
was ona of drafting policy to be determined either by including that
expression in the text of the praliminéry draft or by clearly explaining in
the commentary what was meant by "fair and reaéonqble companaatibn".

70. While there was general agreement on the principle of using a
genaral formula to dascribe compensation without any indication of the
amount, one representative suggested that in the specific case of
clandestine excavations the compensation should be determined by the judge
with regard to the actual cost of the excavations and of transport and not
by reference to the'commercial value of the cbject.

71. Always in connection with the determination of th- amount of
compensation, another representative submitted a proposgal to the effect
that a possessor who acquires ownership of a stolen cultural object, as is
already the case in some countries, should be entitled to full compensation
under Article 4. He noted however that even in those cases where a
country's legal system would not pérmit an aoquirer in good faith to become
the owner of a  stolen object, Article 4 accorded him a right to
compensation, a solution which was not satisfactory as it placed upon the
original owner an absolute lmabil:ty in the sense that he would have teo pay
compensation. to somebody who would not as of now be entitled to it. He
therefora proposed replacing the word "possessor" at the beginning of
paragraph 1 by the words "a person who has a right of ownership" so that
Article 4 would reflect the idea that in those States where the original
owner was entitled to restitution of his property and where the acquirerer
in good faith would have no right to compensation, the situation would
remain unchanged, but in those countries whera the acquirar in good faith
had a right over the object, he would be entitled to compensation.

72. Another representative drew the attention of the committee to the
guestion of the person required to pay the compensation, and noted that in
this connection there were two persons involved, the acquirer in good faith
of the cultural object who was in all probability innocent and the
dispossessed owner who caitainly‘was, both of whom would suffer as a result
of an illegal act committed by a third person. It was for this reason that
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she proposed contemplating the possibility, when this was: possible and
appropr:.ate, “of the compensation being paid to the possessor not by the
dispossassed ‘person, as was provided for in the praesent text, but by the
seller in bhad faith (cf. Study LXX - Doc. 22, .Misc. 10). One representative
believed that it might not perhaps be possible to achieve this result in
the text of the Convention, but that provision could be made for such a
.solution in internal law.

73. Btill in relation to the person who must pay the compensation
" decided by the judge for the restitution of stolen objects, and to the
d:;ff:.cult:.es suggested by some representatives as regards. the financial
possibilltiea of the State or of a private individual to pay the
~ compensation, tha Italian delegation proposad adding to Article & -the
. following paragraph lbis: "When the dispossessed owner is unable to pay the
compensation astab11shad, & third perscn, whether public or private, which
~ is’ not neceasarzly the State of the claimant, and which pursues a cultural
' object;va, may guarantee payment of the compensaticn, on cendition that the
“object shall, on its raturn to its legitimate owner, be made accessible to
the public in the State of the owner, and that the third person - undertakes
algo to meet the cost of insuring and conserving the object in question®
(ef. Study LXX - Doc. 22, Misc. 3). In reply to a question as :to who was
the third party contemplated, the Italian delegation suggested that it
could be an 1nst1tutlon of the State of origin of the stolen object, an
institution of the State where the object was located at the time its
reatitution was claimed, or again an 1nternatlonal 1nst1tution. It insisted
however on the fact that the important question was not .that of . which
institution should act, but the objective of that institution, namely to
make the object accessible to the public in the country of origin, an idea
which was moreover to be found in Article 5 (2). o :

74. With regard to the requirement that the possessor must, to obtain
compansat;on at the time of restltutlon;.prova that he had -exercised the
necessary dllxgence, one represantative drew attention to the . fact that
thie provision thfted the burden of proof becausa, since good faith was as
a rule presumed, it was necessary to prove fault and in this case it would
be for the diapessessed person to prove that the possessor had acquired the
bbject either with knowledge that it had been stolen or at least that he
had serious doubts in that connection. It was replied, admzttedly in a
rather theoretical manner, that one could see this rule simply as an
application of a general rule to the particular case of cultural objects
with a view to ach;ev;ng the ohjactlve of the Convention which was a
greater protection of cultural obgects. In effect the very nature of those
objects was such that the acqulrer could not in most cases ignore the fact
that an object was a cultural object ang in consequence it could be
suggested either that he was in good  faith, which he could  always
demonstrate, or that he was no#._Ih_any;evént, it was recalled from the
perspective of comparative law that in some Civil law systems the principle
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of good faith in certain circumstances leads to the shifting of the burden
~of proof, in particular when the claimant is in a situation in which it
would be very difficult for him to adduce proof, as the defendant in good
faith ie under an obligation to aselst in bringing evidence and even to
provide it himself, :

75. In addition, one representative proposed replacing tha words
"necessary diligence” by the more general concept of ‘“reascnable
diligence". She pointed ocut that Article 4 (1) provided for compensation of
a4 possessor who could prove that he had exercised the necessary diligence
‘when acquiring the cultural object. However, since he was in possession of
a steclen object, it was clear that he had not exercised the diligence
necessary to avoid the acquimition, anmd the term "reasonable" therefore
seemed to be preferable. One menber of the atu&y group however explained
that the words "necessary diligence" had been chesen bacause it had been

~considered that the diligence normally regquired for the acguisition of

commercial cobjects was not sufficient for that of cultural objects, and
that this difference in the degree of diligence required was necessary for
the purposme of extending the protection of cultural objects.

76. As regards paragraph 2 which expamis upon the notion of necessary
diligence and indicates certain elements which permit its determination,
some representatives stressed the importance attached in their countries to
as clear a definition as possible of the diligence required from the
acquirer. One of them in particular drew attention to the need, above all
for art collectors, to know before buying an object what was the reguired
degree of diligence so ag to -avoid subsequent legal problems, rather than
to discover afterwards that their oconduct had not met the required
standard. In this regard she drew the attention of the committee to the
increasing tendency in her country, for example on the part of museums, to
carry out enguires with the Ministries of culture of countries of origin
before acquiring an object, by reason of the absence of a complete register
or of other sources of information. In this way it had been possible to
ascertain that certain objects had in fact been stolen which had the happy
result not only of aveiding acquisition in certain cases, but alsc of
permltting the victim of the theft to dlscover ‘where  the oblject was

located.

77. Faced with this understandable need for clarity, one member of the
study group recalled however that the purpese of the paragraph was
indirectly to provide a definition of good faith, a specific term whose use
it had been sought to avoid, with a view to striking a balance betwsen
those countries which were familiar with that concept and cothers which wers
net, and for this reason it would be desirable not to  be too precise.
Another representative alsc emphasised the informative character of the
proviaion,rwhich served only as a guide for judges, as what was being done
was to require a special degree of diligence from the acguirer of a
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cultural object and not to lay down strict legal rules. Stress was further-
more laid on the drafting difficulties in this connectinqksincé.what wasg
needed was a general clause taking account of the diversity of national
laws that would reconcile this requirement of legislative dxfafting;witn the
necessary certainty for prospective buyers. :

78, Conscious of this difficulty, but seeking at the.same time to
provide a= comprshensive a text as possible, some representatives submitted
proposals for -the addition ‘of other .griteria for the determination, of the
diligence required of the possessor..It was in particular suggested. ﬁﬁat
reference be made to "the nature of the stolen cultural objsct® so as to
deal with the serious problem of clandestine excavations, or to. the "oivil
or commercial" character of the parties. These elements had . already been
menticned in the. explanatory repo;:t on the preliminary. dr_aft_; Convention
(¢f. Study LXX - Ppoc. 19, paragi:aph 46) as being among. the relevant
circumstances surrounding the ac&u:.sz.t:.on ~ and it was noted that these
factors had been:taken over from Article 7 (2) and (3) of. the 1974 draft
LUAB, ‘suitably. adapted to take account of the particular characteristics of
cultural objects, and without employing the term "good faith" -, but those
representatives considered that they should be mentioned in the text of the
future Convention itself and not only. in..a. comentary For its part the
study group had considered that it would. be. of no value to include all of
the possible elements in the-text. because qn the one.. hand such a list would
never be exhaustive, and on the other because it was desirable to leave to
judges an unfettered discretion to take account of all the c:{.rcumatanqga
from whi¢h they could establish whether the posseséar; ‘had been in Qotyd
faith.

79. Consultation of an accessible re(;ister of atolen cultural cbjects
was seen as another element in the determination of the diligence of the
possessor, - and = certain representatives suggested . that the matter ‘be

clarified further, proposing for example to add the requirement that tha

register be “official®. Fears were however expressed that such an addition
could limit the protection of stolen cbjects in those cases where oﬁly a
private register existed in a given country, for example one set up by an
insurance company,. and it ‘was proposed that the register should be
*rgliable®. The idea underlying this propoéal was that if a number of
registers existed in one country, the possessor Vs'hould consult that which
was the most complete and which had the greatest authority. It was also
recalled - that  such registers of stolen objects do not axj_.siﬁ in all
countries, and that some of them are not accessible, and to take account of
this state of -affairs another representative proposed that the ren_f‘erem;a to
an accessible register be completed by the words "if any”. ’ o

80. One; representative drew the .attention of the committee in
particular to the French version of paragraph 2 and inquired whather the
congultation of a register was one of the ,"c:.rconstances part:.nentes de
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1‘acquiaition"'or whether it was a cumulative condition as the text seemed
vaz"ai.on vag aart;ain;.y clearer in that what was contemplated here were ‘not a
geries of conditions but simply a ncm-«exhﬁuative 1131; of ﬁircumstansea
purreunding the acquisitien.

81. The committee of experts then proceeded to consideration of
paragraph 3 and experienced some difficulty in imputing to the conduct of
the possessor that of a predecesscr from whom he had acguired the cultural
object by inheritance or otherwise gratuitously. Some representatives were
in particular of the belief that there would be & certain injustice if this
paragraph were to be applied to a person who had in good faith inherited an
object from a person in bad faith, because he would have to return the
stolen cobject without compensaticn even though he had never had access to
the information available to the deceased person, and because it would be
extremely difficult for him to prove the exemplary conduct of a dono¥ many
years before. He would therefore be in & worse position under the
Convention than & simple possessor. Another rapresentaﬁive sﬁggestad that
one way of mitigating this injustice might lie in making provision for a
shorter iimitation period in Article 3 (2) when the object had passed
through the hands of an acquirer in good faith, since it was easier to
prove what had happened six years before than twenty-five years before.
This proposal, which had the merit of stressing the conhnection betwsen
paragraph 3 and the limitation pericds, did not dispel the concern of some
representatives, unless the idea was not to award compensation to a parson
who had acguired the cbject gratuitously.

82. A member of the study group explained what had been its intention,
namely that it would not be just that a person who had made no payment for
the object should find himself in a better pogition than an acquirer in
good faith who had paid a high price for it. The gxoup had tharefore been
of the belief that if a person who had ‘incurred such axpanditure were to be
compelled to return the object, the same should be true of a person who had
received the object gratu;tously s regards the posslble injustice for an
acquirer in good faith or & person inheriting an object, the group had been
of the opinion that if a person were found in posseslion of a stolen
cultural object within the limitation period, that person should, in order
to be ccmpensated, have to prove that ‘he had been dlllgant, and this would
be the case whether that perscn had acquired the object gratuxtously or for
value. Another member insistad that what must be avo;ded wag that a gift
could "1aunder" an object whose provenance was doubtful. If an individual
in bad faith were to obtain an object and, being unable to sall it, made a
gift of it, the donee should nacessar;ly ‘have to return the object and
would suffer the same fate as would have done the donor. It would indeed be
too easy to make a gift of an object of aoubtful provenance since the donee
would not make enquixies of the author of the gift. The intention was
thereforé through the treatment of the dohnee to sanction the conduct of the
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donor, which was perfectly normal for since the contract was not one for
value, there was no warranty of title. ,

. .83, One rapresentative suggested that it would neverthelees be
appropriate to draw a distinction between the situation of a person who
received an object as a gift and ‘who would be under no obligation, eicept
in those legal systems where a gift is considered to constitute a contract,
and that of a person who had acguired the object under a contract and from
whom one was entitled to require a certain degree of diligence.

8a. Ancther member of the study group made the practical point that
collectors are for example exposed to the risk of being deprived of an
ckhject and should therefore take precautions which commercially would mean
obtaining ingurance wover. Under this paragraph, the original owner had a
prior claim, and a successor who was unable to prove the exercise of the
necessary diligence should cover himself by insurance. -

85, Following these different explanations, one representative
wondered whether the provision was in fact useful for many legal systems
vhere the effect of the nemor dat rule ie that a donor in bad faith cannot
create good faith on the part of a person receiving the object
;gratﬁitously. - Only an acquirer for value should be entitled to
compensation.  If moreover the donee had received the object gratuitously,
.the compensation to which he would be entitled would Be" negligible if not
_inexistent since he would have paild nothing for the object.-

86. With a view to meeting the concerns which had been voiced, one
representative suggested using the word "illegimate®™ to describe the
conduct of the possessor and this proposal received support because it
expressly contemplated the situation of a donor in bad faith by clearly

. indicating that he. could not create good faith on the part of the peraon
who received the cultural object. It was moreover recalled that regard
should be had. to the principle of acquisitive prascription which existed in
certain legal systems and whose application varied accordmng te whether the
~acquirer was in good or in bad faith. -

87. Finally, one representative referred to possible difficulties in
regard to partial or serial gifts or to objects donated directly by
purchasers to ingtitutions such as museums or universities. He pointed out
that it was in the first place difficult in the case of partial or serial
gifts to establish ownershlp during the period in the course of. which the
gift was being made and the guestion arose of the application of the future
Convention 1n sudh cases. One representative replied that the guestion of
whether an acquisition was wvalid should be settled by the competent
authority or the judge seized of the dispute. The other point raised
concerned the situation where sz peraen who might be the first owner makes a
gift of it without himself having chosen it and would therefore have made
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no enquiries into it provenance. In this connection it was noted that
while it was true that museums were today following certain ethigal
standards in thedr acquisition policies and abstaining from the purchase of
cbjects whose provenance was doubtful, it would ba too easy for an
institution which wished to project a favourable image to adopt such an
acquisitions policy and then to persuade a donor, who did not have the same
concern, to acquire an object whose provenance was not clear and to make a
gift of it to the museum which would then claim that it was not for it to
carry out any enquii:ies. The intention of the provision was precisely to
avoid such situations arising.

88. One reprasantative ralsed the problem of guestions which wera not
settled by the Convention, either intenticnally or becaula it was not
posaible to do so, and of the way 1n which certain condepts not ekpressly
defined in the text should be interpreted. He suggested that such notions
should be interprated in an autoncmous manner since what was being drawn up
was a uniform law; hence the importance of the text being as clear as
poésible. Another representative added that in cases of claims for the
restitution of movable property the law usually applied to sclve conflicts
of law was that of the place where the cbject was located (lex rei sitas),
‘but that this law would in part be replaced by the uniform law provisions
contained in the future Convention. He was of the opinion that a paragraph
or even an article might be added inviting States to interpret the
Convention in accordance with its international purpose and thereby to give
a vniform meaning to the concepts contained in it.

. 89. Another representative ‘drew attention to the question of
overlapping between the 1970 Unesco Convention and the preliminary draft
Urnidroit Convention, and in part:.cular the risk of conflz.ctz.ng cbligations
in those cases where the raquesting State and the State addressed were
partles to both instruments. The representative of Unesco replied that the
two instruments were complementary and that the future Unidroit cgnvantion
should satisfy those countrils which, while condemning the illegal trasfic
in cultural objecta, had for different reasons been hesitant in becoming
parties to tha 1970 Unesco Convention, one of the reasons being the
vaguenesg or ambiguity of the Convention which had led to different

interpratations.

CHAPTER III - RETURN OF ILLEGALLY EXPORTED CULTURAL OBJECTS

Article &

90. Some representatives emphasised the extremely innovatory character
of Chapter III, as it contemplated not only the application of foreign
public law, but more generally the rules of mandatory application of a
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foreign State.  Apart from the 1980 Convention of the EBuropean Communities
on the Law Applicable to CQntractual Obllgatlone and the 1978 Swiss. law on
private internatlonal law, there were.  not many rules of poeitive law
eetabliehing that principle but it was important to do Bo at internationul
level as euch an innovation was the expression of a grester -awareness of
international eolider;ty. The pr;nciple eetabl:ehed was therefore that a
State on whose territory a cultural. object which had been. illegally
exported wags located ehould return it, that is to say. that a State which
would ratify the Convention would underteke to respect the princ;plee
underlying rules of foreign law concernzng 111@9&1 export.

81. A, number of repreeentat;ves were generally of the view that
Article 5 was drafted in too vague & manner and. that it was illogical,
above all if it were to be compared with the provisiona of Chapter II. In

_effect, the article began by desoribing rules  of. proceduxe .while . the

substantive rule was tc be found only in paragraph 3, and then complated in
‘Article 8 by the pr;nezple of compensation, whereas some problems could be
regolved if one were to begin with an enunciation. of. the prznciple of the
obligat;on of return and then to pass on to gquestions. of procedure (who mpy
bring a cla;m, hefore whom, according to which procedure etc.).

92, As to the preeent text and to the novel featuree which it
contained, it was important to circumscribe the notion of illegal export
and in this connection one rapresentatlve recalled the dzeouesxons of the
committea of experts on Article 1. He believed that here again it would he
preferable not to specify the law that had been contravened so as to avoid
differing descriptions of it .or too restrictive an .application of the
provigion. He drew attention to the fact that certain countries had passed
laws on the -protection. of the cultural heritage . wh;ch directly made
provision for measures to defend it and to prohibit the export of cultural
objects., Another representatlve, who also favoured the .use of broader
language, conel&ered however that reference should be made to a law or to
rules affecting export or the removal from the netional territory of
cultural objects and that effect be given to those rules only, Yet enother
believed that.the notion should not be extended toe far so as to cover
other contraventions of national law and that the future Convention should
not apply for example to exports whose illegal character derived from the
imposition of an embargo rxather than from a text more specifically
concerned with cultural property. : ‘

‘ 93. Two repreeentatmvee suggested that procedures applled in their own
natienal legal systems might be followed. The first indicated that the
Canadian law governing the export and import of illegally exported cultursl
cbjects provided that when there was an agreement between Canada and
another . country it was illegal to import into Canada foreign cultural
objects which had been illegally exported from that other country. ﬁhie
meant that when an action was instituted by. theHCanadian‘qovernment_with a



- 28 -

view to the return of an objact, the law prov1ded that the State must provs
that there was in fact a law prohibiting export and that the object had
been gxported in contravention of that law, a system which, gaemed to
function well in practice, The other reprasentative stated that a system
could be intreduced which would be based more on the application of import
restrictions, in the sense that a State could under an agreement impose
import restrictions on any ckject coming from ancother State and the latter.
would not have to prove anything, the object being selzed at the frontier
and returned (a kind of general embargo).

. 94. Finally, some reprepentatives submitted proposals for amendment,
for example a modification of the text to read "{wlhen a cultural ocbhject
has been - illegally removed ..." which would take over the wording of the
1970 Unesco Convention and cover cbjects which had been illegally exported
but which were not covered by specific legislation in the country from
vhich they had been experted. Another representative proposed a redraft to
the effact that "[w]hen a cultural object ... contrary to its legislation
on the subject", and the delegation of the United States submitted a
written proposal intended to assist the draftsmen of  legislation in
countries from which cultural objects might be illegelly exported as well
as importing countries in dstermining the grounds of the illegality of the
export which would read as follows: "[wlhen a cultural object ... contrary
to & iglati rovigio rohibiting the rt of cultur oper

begguse of ite gultural s;gnlgigagce, that state ..." {cf. Study LZX - Doc.

22, Misa. 8)

95. One representative further suggested that it bq speqified in the
text that the illegal character of the expoft ghould be establlshed only by
reference to the laws of a State in force at the time of the export, since
a -lengthy period could elapse between the time of the illegal axport and
that of the bringing of the claim. In this conaect;on it wase suggaated that
the French version of the text was probably preferable as the English
version seemed to allow a State to promulgate a law with retroactive effect
and that even if in such cases a State could raise an objection on the
grounds of public policy ("ordre public®) and refuse the claim, such a risk
should be avoided. . o

$6. A representative alsc believed that it should be expressly stated
in Article 5 that it is for the possessor to rsturn the objent to the
requesting State by providing “... to order the possegssor to return the
object to the requesting State”, since that was only apparent, as the text
wag presently drafted, from Article 8. Other representatives however feared
- that this would create a risk of limiting the freedom of the State
addressed in regard to its internal organisation in the sense that since
this was an inter-State.claim it would be for the competanb authority which
each Btate was free to designate to dec1de to whom an order should be
addressed. A similar obijection was raised to a suggeatzon by one
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representative that it was necessary to specify the procedure of seiain of
the State addressed.‘ :

97.  Other rapresentat;veo crit;oisad the language "aourt or other
oompatent authority and subm:.tted proposals for the amandment of the.
provision so as to avo::.d any interference with national procedural rules or
practice. Some representatives in fact stated that an express reference to
a““oourt“ created problems for them as it could be 1nterpreted as imposing
on all States an obligation to grant jurisdiction to a ‘court, th.ch had not
been the intention of the study group. They preferre& to :etain only tha
referanoe te the competent authority and to delete the words "court or
other“; thus leaving each State fres to decide whlch authority would be
competent, whether it be a judicial, adm:.nlstratlve or arbitral ozrgan.
Another representative supported this proposal but deemed it necessary to.
gqualify the words "competent authority” by an adjectzve whxch would imply‘
that it had a certain decision-making power, which was a necessary elemant
for a Conveution dealing with privato law relationa. 4

98. Yet another representat:.va, fearing that the competent authority
might not be empovered d:n.reotly to order the return of a cultural object
under. the legislation of certain States, proposed that the text be amended
to read “to order, or to take action naceasary to obtain an order for, the
return of the object to the request:.ng State". That reprelentative howavar,
believed that the present text of paragraph 1 would allow regard to be had
te the dlfferant natiocnal laws granting Jurisdiotion to a court, or toc an
administrative or any other authorlty._ '

99, Some representatives were unable to accept a simple reference to
the "competent authority" on ‘the ground that by ordering the return of an
object to its country of origin, a restriction would be plac:ed on the
exercise of the right of ownership as the owner could not always enjoy
pougession of the object where he w:.shed, and in cartain countries it was
the courts which were appointed as the guardxans of proparty r:Lghta 80 as
to. aveid parsons being dispossessed by the State. The fact that the
protection of such rights was entrusted to an organ which was independent
of the State made it necessary to retain the reference to a court in this
paragraph. It was morecver suggested that if certa:.n wor.'ds wore to be
deleted, then the reference both to the court and to the ] competent.
authority should be removed so as aimply to say "... that State may request
the other Contracting State to order the return ..."',‘ and only to specify
in paragraph 3 who in tha.t State would order the z‘etufn. '

100. Another approach, which was suggested by two reprasentat:wes,
would be to maintain the present text and exprassly t6 lea.va it to a State
addressed to determine the competent author:.tles and the procedura to be
folioved. To implement this idea, they proposed J.noluding an article in the
general provigions of the future Convention which would provide that sach
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Contracting State may, at the time of the deporit of its instruméﬁt of
ratificatjon, communicate to the depositary & declaration designating the
compatent authorities and that the depositary would in its turn commnicate
the content of that declaration te all other dontracting States so that
each of them would know the authority which they should address.

101 A number of serious mieunderstandzngs emerged with regard to the
conditions of admissibility of claims for return in the form of a
preliminary enguiry based on certain information which the raqueating Btate
mugt provide under paragraph 2. For this reason a number of members of the
study group considered it necessary to recall the purpose of the pr-:ovision'.
The group had started out from the assumption that laws prohibiting and
controlling the movement of cultural objects could, on account of their
severity, always gilve rise to abuse. The development of the black markat
and illegal export was the consequence of the faillure ‘of countries of
origin to exercise adeguate control cover their cultural objects and the
study group had wondered whether it would be just to require caertain
countries to apply the legislation of another country where the system of
control had more or less broken down. The idea that a requesting State
should, without any other conditions, simply have to show that the export
had been contrary to its legislation had seemed both unjust and unrealistic
to the study group which had been of the belief that States addressed would
not accept such & system which would moreover risk endangering the whole of
Chapter III and indeed the entire Convention. Since moreover the purpose of
the future Convention was the protaction of cultural objects, and here in
particular their protection after their return, and not the reinforcement
of foreign rules of public law, it was in the interest of the requesting
State to provide as much information as it could to permit the jnge.aeized
of the case to take a decision in full knowledge of tha facts. '

102. These explanations failed to convince the majority of
-representatives who preferred the total deletion of the provision or at
least - the last . part of it. One representative in fact oriticised the
ambiguities in the wording, in particular as regards the consequences of a
failure to make available the required information or of the provision of
incomplete information, as the Convention did not in such cases permit the
State addressed to reject a  claim  for resturn. Another representativa
moreover feared that the conditions, in respect of which there existed no
universally recognised criteria, could create obstacles to the return of
cultural objects, and he moraover expressed the opinion that they fell
squarely within the sphere of the internal affairs of the requesting State.
Yet another pointed out that such gquestions would in any event be
considered but he could not accept the paragraph because a State would most
frequently be acting on behalf of private persons on whom one could not
impese conditione of accessibility.
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103. Some representatives believed that while it was true that the
“State addressed would not be satisfied in the absence of any proof, that of
the 1llega1 export should be sufficient to establish grounds for ordering
the réfurn of an object ° “and that acceptance of paragraph ﬁ wauld be
equ;valent to allowing the State addressadf 6 ‘cast doubt on the relavant
lagia ation of the raqueating State for no’ apparent reason. One reprasanta-
tive’ suggeataﬁ that the effect of the paragfaph wasg to transform a ground
of admlsaiblllty into & substantive conditién by reason of the referance to
paragraph 3 and that by deleting paragraph 2 it would be possihle to
resolve in a uniform manner the difficulties of formulating complex legal

concepts.

. 104. One representativa ‘drew attention to the fact that tha paragraph
did not say vwhat it wae intended to say. It was quita reasonable to wish to
'lay down a moral obligation and indeed that was appropriata in a Convention
seeking the protection of cultural cbhjects which should not be limited to
claims for reﬁovery As the text stood, however, the judge would have to
datam:.na whathar the conditions established unc!ér paragraph 3 had ‘bean
met, wh;ch ‘was indeed evident and need not be repéatad here, and whether
the other ‘information’ appeared on the {file, whlch was not a genuina
conditién oOFf admiaszb;lzty. That represantatlvé" fﬁrther noted‘ that the
‘committée was faced with a choice either of turn1 g a moral undartaking
into a subatantlve ¢condition and of placang it elsewhera in the text or of
laying ‘down a genuine moral obligation wh;ch “was not without legal
sign;ficanca even though unaccompanled by any sanction, but then another
form of wording should be employed which would render the paragraph
acceptable such as: "The requesting State undartakea, if its claim is
successful, to subject the cbject whose return it hae obtained t¢ minimum
conditions of conservation and Becurity and likewige undertakes to make it
accessible to the publlc" \ :

105. There was in sum a consensus within the committee of experts that
paragraph 2 was not acceptable in its present form, but the committee
praferred to proceed to consideration of paragraph 3 which contained the
real substantive conditions, before taking a decaaacn as to whether
paragraph 2 should be deleted or rewritten.

106. A8 had been ‘the 'case with paragraph 2, - ‘a large number of
representatives called for the deletion of paragraph 3 whien: subjected the
return of illegally exported ‘cultural’ objects to conditions which téok the
form of a list of interests which the illegal export must have impaired.
They 1nvokad the same grounds of criticism as for the preceding paragraph,
namaly that the return should not be Subjected to any condition other than
proof of the contravent1on of a law and thus of the 1llega1 character of
the export, ‘Some of them reccgnlsea that the list could favour the interst
of the requeat;ng State to protect a cultural objact, but that it ought not
to he a condition for return.'
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107. Othar representatives on the other hand insisted on the need to
maintain the paragraph which certainly represented a substantial changs in
existing law but which would make it possible to establish a degree of
compariscn betwaen the different export legislations which, unlike theft,
were very different and to achieve a balance among the different legitimate
intereste which were present. It was therefore necessary to affirm the
principle of the respect of the legislation of the State of origin but the
existence of that legislation and in particular its application to the
cultural object had to be verified by the judge of the State addressed.

108. One member of the study group drew the attention of the committee
of experts to the close connection which existed between this paragraph and
Article 2 which defined cultural objecta for the purpose of the Convention.
Some members had stated that their countries would never accept the
modification of their internal law so as to permit the return of an
‘illegally exported cbject of which one of their citizens was the owner if
such return were to be extended to all types of cultural objects. The group
had therefora scught to restrict the category of cultural objects which
‘might be subject to return, Once again the aim was not to reinforce the
export control legislation of a certain group of States, but rather to
strike a balance between the legitimate interests of different groups of
States: on the one hand the interest of those whose cultural heritage was
threatened by illegal commerce, the international market and clandestine
excavations and on the other the interests of thoge who favoured the
movement of cultural objects so as to permit the discovery of othar
cultures. In drawing up the list, the group had - had . regard to those
intersstes which were considered worthy of protection. It was not a question
of imposing conditions on the regquesting State, but rather of specifying
those categories of cultural objects which all States considered it to be
necessary to protect irrespective of any other considerations.

- .109. While eubscribing to. those considerations, one representative
gtated that since one of the objectives of the draft, and in any event the
. most important innovation, wasg. to give legal effect to the rules of other
States, and since Article 4 (2) required of the possessor in good faith
that he consult any accessible register, the paragraph ghould be completed
by the following language: "The return of the cultural object shall also be
crdered if the requesting State preves that it was registered as an chbject
whosie export was subject to permission” {of. Study LXX - Doc, 22, Misc. 8).

110. Some representatives however believed that if the purpose of the
paragraph was to provide a justification for a reguest for the application
of the public law of one State by another, the five sub-paragraphs were
insufficient and they proposed adding the words "in particular" after the
worde "significantly impairs".- Other representatives were on the contrary
of the opinion that this catalogue of interests. should not be purely
indicative but that it should, while certainly being opan to interpretation
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as is the case with any legal rule, limit the degree of judicial
_discretion. They were of the opinion that the judge 8 discretion ehould not
be sc broad as to reault in certain circumstances in a distortion of the
prinoiplee which underpinned the Convention and directly engeged the
responsibility of the State where the cultural ob;ect was located. They
furthermore reoalled that eub-paragreph (e) had been drafted 1n the form of
a general clause, and that if an object were not o0vered by any

ub-paragraph, that would mean that it would not fall within the definition
of cultural objeote for the purpose of this article. Moreover, article 11
permitted interests other than those mentioned in the paragraph to be taken
inte consideration.

7 111. One repreaentative wonderéd in relation to Article 11 whether it
did not in this connection reduce the significance of paragraph 3 by
"allowing rogard to be had to other interests, thereby oonsiderably
broadening the category of objects whose return might be ordered and which
it had been intended be extremely limited. One member of the study group
raplied that Artiole 11 had been drafted in such a way as to conserve
existing ayetems which already provided for wider protection. '

112. hnother representative drew attention to the fact that “the words
"one or more of the follow1ng 1nterests" could give rise to &ifficulty in
that no single impairment might iteelf have been significant but’ that
collectively they were, and he proposed a drafting improvement in that
regard. :

113. The question of ownership was raised on a number of occasions in
_connection with paragraphs 1 and 3 and certain representatives considered
that the only evidence which need be adduced by the reguesting State so as
to obtain the return of a cultural object was the illegal character of the
export and the fact that the State was the owner of the cbjeot. It was
however replied that this chapter did not purport to deal with the gquestion
of ownership but rather to provzde for the phyaioal return of an object to
the State of origin. Proof of ownership was not therefére relevant under
Chapter III, for if a State were the owner of an object it oould proceed
under Chapter II where there was no limitation on the oategory of" cultural
objeote. 1f however one were speaking in terms of illegal export, there ‘WAS
‘indeed a limitation but it had to be recalled that the owner was ‘not
necessarily a State and might indeed be an individual.

114. Paragraph 3 was moreover criticised on the ground ‘that it would be
difficult to apply in practice by the courts of the State addressed which,
if they refused to return the object on the basis of the vague criteria set
out in the paragraph, would commit an act which might be considered to be
unfriendly by the requesting State. One representative therefore submitted
a proposal to the effect that the claim for return should ke brought by a
court or other competent authority of the requesting state before a court
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or other competent authority of the State addressed. That court should then
simply take note of the claim for yeturn and accept it without any further
examination of the case and without requiring the requesting State to
appear before the courts of the State addressed orx to prove that the
conditions required by the law of the requesting State had been met. It was
moreover proposed to substitute the interests listed in the paragraph by
cbjective criteria such as the age or value of the object, thereby removing
‘an element of juddicial discretion and permitting a reduction in the
Lxmitatxon per;ods provided for by article 7(b).

115. Another representative likewise considered that the criteria set
out in paragraph 3 were too vague and that they would cblige States to
recognise all the export control laws of those countries which would become
parties to the future Convention. The conditions for return listed in the
provision should be made more stringent as the Convention would otherwise
be unaccsptable for a certain number of States. He. expressed conce?n at
the language used, above all in the contékﬁ of the broad definition of
cultural cbjects in Article 2, and believed it to be necessary to narrow it
gemewhat with a view in particular to previding assistance to judges. He
therefore proposed amending sub-paragraphs {a) to {d) by adding at the end
of sub-paragraph (a) the words “artistic or archaeological®, clarifying the
meaning of "a complex ob;ect" in sub-paragraph (b) and deleting the woxds
"for example“ in subwparagraph {c), as well as adding the words "ritual or
religious use” in sub~paragraph (d). An alternative solution which was
proposed was to introduce language which would indicate which interests
ought not to be taken into consideration by the judge.

1i6. Some representatives of the member'StatEs of the European Economic
Community also raised the quest;cn'of'thé possible incompatibility of the
present text of paragraph 3 with Article 38 of the EEC Treaty ahd with
Article XX of GATT. The member States of the Community were in effect not
free to impose any restrictions which they might wish in connection with
the import and esport of cultural objects within the Commmnity even though
no specific EEC legislation existed. They were bound by the provisions of
Articles 30 et seg. of the EEC Treaty in regard to matters of trade and in
particular by those of Article 36 which permit certain restrlctions to be
imposed under the internal law of a member State for the protection of
mnational treasures possessing artistic, hlstorlc or archaeclogical valua®,
Those measures had however to be absolutely necessary for the purpose of
achieving the protection of cultural objects. The same was txue of the
nmember States of GATT which were bound by Article XX of the Iraaty The
concern of those rapresentatlves was that under Article 5 a State could
claim the return of an cbject which was not necessarily a national treasure
and in cases where the export legislation which had been contravened went
further than the protection reasonably accorded to national treasuves. Thay
feared therefore that the COnventlon might be seen as not being wvery
attractive inasmuch as it reinforced systems which were more restrictive
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than their own. One representative nevertheless suggeeted that a Compunity
instrument would oenly be neceleary if the laws of the memher States
differed substantially and if that were ‘adversely to affect free sxchange
among the member States, but that could be avoided if the membexr States
wera to adopt adequete un:;fied rules either among themselves or in the
‘framework of an internat;onel ‘Convention 1nvolving the participation of
third States, since different solutions might ‘give rise to discrimination.
In conoluszon he’ believed that the preliminery draft could represent suoh a
solution on condition that it conta;ned a restrictive definition ~ of
cultural obgeete and that it prov;ded for a limitation to those measures
absolutely neoeeeary to aveid as far as posuible 1mpeding free trade.' "

117, Following discussions on Article 5, the 'delegatzone of - China,
Egypt, Belgium and Austria submitted a compromise proposal {cf. Study ILXX -
Doc. 22, Misc. 7) Wthh retained paragraph 1, deleted paragraph 2 in
accordance with what seemed to be the wish of the majority cf the
committee, and to some extent gimplified the last paragraph in particular
by no longer referrrng to the impairment as being “eign;ficant" This
proposal waa euhmitted to the committee as a whole but the discussion on it
was postponed until the next session of the committee of experte given the
limited time available. This’ provision was worded as follows. :

"{1) When a cultural ébjeot has been removed from the territory of a
' Contractlng State (the requestlng State) oontrary to its export
leg;slation, that Staté’ luay request the court or other competent
author;ty of a Btate actmng under Article 9 (the State addressed} tc
) order the return of the object to the requesting State. T

(2) The court or other competent authority of the State called upon
to aﬁjudicate upon the reguest for the"return of the [illegally
exported] cultural object ghall order such return if the aexport
' lmpaxrs the interests of the requesting State due to the outstanding
cultural 1mportence of the ob;ect for such requesting State, having
regard also to one or more of the following interests:

{a) the physical preservetlon of the ob;ect or of its context,

{b) the dintegrity of a complex object, :

{c) the preeervatzon of 1nformetlon of, for example, & eciantiflc
. or hlstorlcal character,

(d) the use of the object by a 11v1ng culture.®

Article 6

118, Notwithstanding the c¢onsensus within the committee of experts that -
it ie frequent for a cultural object to havé an important connectien with
the culture of more than one State, a possibility which is mcreover
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recognised by Article 4 of the 1970 Unesco Convention, a certain number of
representatives proposed the deletion of this article for different
reasons. : .

119. One of them gonsidered that since the general cobjective of the
draft Convention was to remedy the export of a cultural object from one
country where it had apparently been in the hands of & legitimate owner,
- its return should not be refused on the ground that the court or competant
authority in the country of the possessor considers the object to have a
closer connection with another Btate. Another representative feared that
this article would endanger the fundamental principle established by
Article 5. He suggested that what was at issue was whether a cultural
object illegally exported from a State only a short tima before (the
limitation periods laid down in Article 7 should be borne in mind) and
which possessed one of the characteristics listed in Article 5 for the
State from which it had been removed, should be returned to the country in
which it had previously been located. It was his opinion that if the
cultural object had a very strong connection with the ‘culture of the State
in which it was located after its illegal removal from another State, it
. wag highly probable that the criteria set out in Article 5 would not be
satisfied as the same cultural cbject could not at the same time have a
special cultural importance for the State of origin and for the State in
which it was located. For this reason he preferred a more watertight
version of Article 5 without the possibility of exceptions being raised
under Article 6. Another representative added that he could not accept that
a decision against the claimant could be pronounced by an authority other
than a ocourt, although it was recalled that other. representatives had
expressed a different view on the matter (cf. paragraph $9) and that such a
form of wording would constitute an interference with the dinternal
organisation of the State addressed, Finally, other representativaa feared
. that such a provision could give rise to political disputes between those
countries with whose culture an cobject might have a certain connection, or
even that this article might anccura.ge :.1:Legal exports "sur commande”.

120. A number of rspresentatives however saw a certain value in the
article, even though its drafting was too vague, as it had the effect of
reducing the risk of too broad an -application of the concept of public
policy which would seriously detract from the importance of Article 5 by
giving & judge in. the State addressed an unlimited digoretion to refuse a
claim by another State. It had in effect to be borne in ‘mind that the
concern of the study group had been to aveid an unfettered recourse to
public policy in those situations where a cultural cbijsct had a connection
with the culture of more than one country. One representative also recalled
that in cases of the recognition of, and giving effect to, foreign laws of
mandatory application, it was nacessary for the State of the forum to
retain a certain mezsurs &f control by weighing the interests present,
gince those of the State addressed or of a third State might be such as to
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call into guestion the decision of principle to return the cultural cbject
tp.the requesting State. ‘ ' '

121, The very: fact that Article 8 permitted refusal to e;;der' the ra'turn
of & gultural cbject on the ground that it had as.close a, or a closer,
connection with the culturs of a. third State gave rise to problsema for
certain representatives, in the sense that a Btate other than the
requesting State could only bring an. action for recovery if the object had
been illegally exported from that third State.flt was pointed ocut that this
suggested that .the State addressed might be authorised to ratain am obhject
in the absence.of a reasonable or substantial connection with that State,
so that a new provision should be added to. the COnvention tc- take. accpunt
of such an eventuality. Another rapresentative addad that this would cause
difficulties for the member States of the. European Economic cmmunity on
account of the free movement in Europe and even ocutside it of cultural
objaects not covered by the exceptlons l1aid down in Article 36 of tha Traaty
of Rome. :

122, The Chairman noted the differing opinions within the committee and
the necessity of finding a solution to the problem in wview of the 1arge
number of cultural objects which could belong to the cultural haritaga of
more than one country. He suggested that the difficulty with Article 6, at
least as it appaared from the statements of a number of represantatives,
was--that it attempted to deal at the same time with two very d;ffarant
situations, namely that involving the requesting State and the State
addressed which was easy to resolve, and that where there was an interven-
tion by a third State which was powerless either because it was not a party
to the Convention, or because it could not rely on Article 5 as the object
had, for sxample, not been illegally exported from its terr;tory He there-
fore suggested to the members of the committee that Article 6 be simpl;fiad
by: deleting the reference to the third State ("or of a State other than the
requesting State”),which would make clear the purpose of the article which
wag- to limit the possibility for the State ‘addressed to 1nvoke its cwn
doctrine -of public policy. All other situations would then fall outsida the
.gcope of the Convention and could be settled through d;plomatic channels.

123. Some representatives supported this idea of restrictingf%hefscgpe
of Article 6 to bilateral relations bhetween the requesting Statétand the
State addressed. One of them however, recalling the general philosophy
underlymg Chapter III, namely the imposition of a sanction on illegal
‘exports, believad that a more satisfactory compromise solution would be to
‘limit -the poss;b;l;ty of refusal to those situations where the object
-*manlfestly” had as close a, or a closer, connection with the culture of
the State addressed. He believed that . this clarification was necaasary ‘on
.account--of the notion of culture which was very broad, and by way of
illustration he referred to the Greek and Roman cultures which had covered
vast areas of territory and of which many countries were the heirs. Another
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representative likewisa suggested that guidance should be given to the
judge to assist him ia choosing between the two links, for while it was
true that the notion of "ap close a, or a gloser, connection” was one known
te private internatienal law, it was necessary in this field te indicate
the principsl factors which the judge should take inte acegunt with a view
to the future application of tha Convantion.

124. One representative however stated that he could not accept the
deletion of the reference to the third State as this would impoverish the
text and relegate the position of those BStates to the simple role of
guardians of their national frontiers. He argued in support of a broader
vision and of granting wider discretion to the judge, but so as to meet the
concerns of other representatives, and to make the connection with the
third State more concrete, he proposed stating expressly that a third State
may bring an action by adding at the end of Article & the words "in which
case that other State may present a claim for the return of the cultural
object to it" (cf.Study LAX ~ Doc. 22, Misc. 1l0).

125. The committee took no decision on these various proposals but 1t
emergad from the discussions that a solution might 1lie in drawing a
distinction between the two situations by inclnding one article restricted
te relations between the requesting Btate and the State addressed and
ancther concerning third States, since it was almost impossible to find a
satisfactory general formulation which would cover those different cases.

Article 7

126. A certain number of representatives were unable to support a
proposal to add the word "legally” before "exported" in sub-paragraph (a)
so as to indicate more clearly that legally exported cultural objects were
not covered by the provision. They aaiw no need for the introduction of the
word "legally” for if the export had been legal there would be no ground
for the return of the object to the country of origin. Furthermore, -the
idea underlying this sub-paragraph was to restrict the application of the
notion of cultural property by excluding the work of living artists or
those who had died within the 1last fifty years. Some representatives
morecover recalled that it was necegsary to give encouragement to artists
while they were still alive and the interest of this sub-paragraph was to
reaffirm their freedom to sell their works abroad whatever might be the law
of the State where those works had been created; if some States prohibited
living artists from selling their work abroad, they could not count on
other States to order the return of such illegally exported objects. The
committes believed that the language of the provisién was perhaps
misleading and that an attempt should be made to find another formulation
which would awvoid misundersta.nd:.ng :



w 37 -

127. It was to this end that another proposal was submitted to complete
sub-paragraph-(a) by the following words "by, or with the consent of, the
creator or his/her successor in title" (cf. Study LXX - Doc. 22, Misc. 13}.

128. Some representatives. however believed that a country should be
entitled to protect the work of its living artiste, especially if only- &
few of their works remained in the State where they had been  created, and
they therefore proposed recognising, at least in certailn circumstances,
export prohibitions placed upon cultural objects during the lifetime.of the
person who had created them. It was however replied that a comparative
analysis of legislation governing the protection of cultural objects showed
that almost all of ‘them excluded the work of living artists from their
scope. of application, and that sub-paragraph {(a) did not prevent  States
from imposing such restrictions in- their national legislations but simply
excluded such works from the scope of application of the future Convention.
‘Moraover,-a State which sought to retain on its territory such works could
buy them on the open market and it would not be fair to reduce the value of
those works and to prejudice the rights of artists by . paralysing the
international circulation of the artistic herltage. :

129. While there was general agreement that prohibitions on the sxport
of cultural cbjects exported durin§ the lifetime of the creator or during =
certain period after his death would not be effective, no consansus emerged
ag to the length of such a period. Some representatives baliaved that the
period of fifty years reflected in the text was unacceptable baecause it was
too long. The parallel which had been drawn with copyright Conventions was
not in their opinion convincing because the situations dealt with here were
concernad only with the need to authorise the removal of a cultural object
from the territory of a State and there were many objects to which the
provisions governing copyright did not apply, for  example ethnographic
works. A number of representatives therefore supported a proposal to reduce
the period to one of twenty vears which is to be found in a large numbar of
-lawe relating to the artistic heritage. Co ‘ I

130. Other representatives however argued in favour of maintaining the

:period:- of fifty years, believing that a shorter period would give rise to
“confiicts betwedn- existing copyright Conventione {(the 1886 Berne Convention
and .successive .revisions) and the preliminary draft. One representative
furthef-suggested that if the reason for choosing the period of fifty years:
:in the Berne Convention had been to allow the heirs of a deceased artist to
profit from the sale of his work, the same should be the case for cultural
objects.

131. The committee of experts then considered sub-paragraph (b} of
Article 7 which also excluded from the application of the future Convention
objects in respect of which a claim for their return .had not besn
ingtituted within the prescribed periods. Some representatives recalled the
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obmservations they had already made concerning the words "or ought
reasonably to have known" in Article 3 (2), which were justgas npplicabla
here. ' ‘ '

132. Another representative once again  raised the question of the
pericds to be applied when a cultural cbject had besn both stolen and
illegally exported. An initial reply having already been given earlier, the
Chairman recalled that the committee had decided to deal for the time being
in Chapter III only with cases of illegal export as the possibility had
been left open of establishing a special rule for such mixed situations.

133. Recalling the importance of the starting point of the shorter
‘period which represented a considerable concessicon for many countries, but
which was necessary especially for objects from c¢landestine excavations, a
number of representatives argued in favour of the five year period., Some of
them moreover once again insisted on there being a parallelism with the
periods aestablished in Article 3 (2) and, as they had called for the
deletion of the absolute period in that provision, they wished to see. the
same solution in sub-paragraph (b), although the Chairman once again warned
against the absence of any limitation periocd.

134. Sub-paragraph (c) was not the subject of lengthy discusaion as the
committee as a whole agreed that since the purpose of Chapter XIII was to
combat illegal export, it would be difficult to imagine a claim for return
being bought at a time when the export was no longer il;égal.'

Article 8

135. The expression "fair and reasonable compensation", to be found in
paragraph 1 of Article 8 did not give rise to any particular comments as it~
had already been. discuesed during the consideration of Article 4 (1),
although some representatives believed that there should be a different
criterion for compensation in the case of illegal export than in that of
theft. Here again the language employed would allow the judge to take into
conaideration not only the differences betwean certain prices (the purchase
‘'price, the purchase price plus interest, the commercial value of the cbject
in the State where it was located or in the State of origin, etc.), but
alsc the circumstances of the case such as for example the conduct of the
possessor and the possibility for the requesting State to pay the
compensation. ' - ‘ '

136. One representative then raised the guestion of the burden of proof
which, according to the study group, would already have been discharged
under the preceding articles. In her opinion the guestion at issue here was
not that of proving the illegal export, which would in fact already have
been done, but rather the good faith of the possessor. She suggested that,
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in distinction tov the case of theft, the.burden of proving the possessor's
bad . faith should lie on the reguesting State,. and she proposed amending
paragraph 1 to read as follows: "..., unlees the reguesting State proves
that the possessor knew or ought to have known that the cultural cbject had
been illegally exported". One membsr of the study group howaver recalled
that -it. had been the view of the group that in cases. both of theft and of
illegal .export the burden of proof should lie on the possaessor (he. must
prove his diligence), for the reascon that this would .make purchasers . much
more cautious as to. the provenance of objects acquired by  them. The
committee of a._;pg:_r:ﬁs -believed that the present wording did not properly
reflect that idea and that an alternative drafting should be found.

137. As to the rule that a possessor wha, through his own fault, did
not know that a law had been contravened, would not be compensated under
the terms of paragraph 1, one representative considered . that it would be
unjust to take into consideration all degrees of fault, for there were very
many national laws governing export, and an individual. could not be
expected to be aware of all of them. He therefors suggested that regard
should be had only to the gross negligence of the posseessor, believing that
such a restriction in Article 8 was necessary as one could not reguire of
an ordinary possaessor the same degree of diligence in respect. of theft and
of illegal export. A solution was therefore suggested according to which a
distinction, which is already to be found in some legal systems, should be
drawn between professionals who could be required to enquire into the
export, and the amateur collector upon whom it would be difficult to impose
such an cbligation. Ancther solution suggested was that of reformuiating
paragraph 1 along the lines of Article 4 (2) by specifying the criteria
which would determine whether the possessor had exercised the necessary
diligence. :

-.-138. One representative was concerned ae to whether the éqssgépr
should have to prove his good faith or that of preceding acquirers of an
cbject that had been through a number of changes of ownership. It was
roplied that it was sufficient for this provisicn that the posszessor had
.doybts as to whether the object had been illegally exported, without hise
.rh,a;ving-' to concern himself with each change of owh_,ership. The question then
was what he knew or ought to have suspectad.

+139. :A - pumber of representatives believed that paragraphs 1 and 2
should be amalgamated so as more clearly to bring out their intention, and
that a certain seguence should be laid down in accordance with which it
would be indicated that return did not necessarily imply dispossession. One
-of thouse repressntatives understood Article 8 as settling the problem of
the return of an illegally exported cultural object to the country of
-origin without any need tc speak of dispossession. The possessor in good
faith ocught always, as a consequence of his being unaware of the illegality
of the export, to be able to choose between retaining possession of the
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‘object in the country of origin either himself or through ancther person,
or requesting the State of origin to compensate him for the value of the

object.

'140. Always in connection with ownership and possession, one
representstive suggested the deletion in the English version of paragraph 2
of the term “possession" and the retention only of the words "to retain
“ownership* since the idea was that the possessor could choose to remain the
‘owner of the object and there was a risk of creating a rxather difficult
legal situation in cases where a non-resident would be cbliged to return an
object while at the same time retaining ownership and possession. The
French version of the text would remain unchanged.

©.141. A certain number of representatives proposed deleting the words
-"and who provides the necessary guarantees ... other measures toc the same
effact” on the one hand because it was not clear what those guarantees wera
‘and on the cther bhecause the last sentence of the paragraph placed limits
upen the soveraignty of the State in regard to ownership. One
reprasentative added that his country could not accept that wording since
its law made provision for the immediate confiscation of illegally exported
objects considered to bolong to its cultural heritage as defined by
national law.

142. Noting that the present text accorded to the possesaor & choice
between remaining owner of the object and transferring it to another peérson
on its return, some representatives proposed that this option should, at
least in part, be exercised by the reguesting State which had done all it
could to obtain the return of the illegally exported’ object. It waws
likewise pointed cut that such a solution would avoid the danger to which
reference had in particular been made in the explanatory report on the pre-
'liminary draft (cf. Study LXX ~ Doc. 19, paragraph 74) of the possasaox's
returning the object to the person who had illegally exported it.

143:'Fearing that this provision, which -authorised the possessor to
transfer the cultural object to ancther person residing in - the regquesting
State, might lead to conflict with the mandatory rules of law of that State
and that in such cases there would be nd official ‘authorisation by the
requesting State and no guarantee that the object would not be confiscated,
another representative proposed adding the language ", after obtaining the
permission of the requesting -State or the dispogsessed owner," after the
word "possessor" in the first line of the paragraph.

144. Ultimately the committee came to the conclusion either that the
paragraph should be deleted or that it should be redrafted as it was clear
from the discussions that it would be ineffective in the absence of
agreement bhetwean the two parties.
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- 145, One representative found paragraph 3, at least as presently
‘drafted, to be unacceptable and proposed. either that it be deleted, leaving
it to the judge to determina who should pay the costs, or that it be
spacified that the cost of returning the cobject should be borna by the
requesting State, unless the possessor knew or ought to have known of the
illegal export of the object at the time of its acquisition, as was
stipulated in paragraph 1 of the articsle. -

146. Paragragh 4 was not the subject of any lengthy discussion by the
committee which limited itself to recalling the observations that had beaen
made in the course of the consideration of Article 4 (3).

Article ¢

'147. One representative insisted on the optional character of the
grounds of jurisdiction established in this article as well ag on the fact
that they should not be exhaustive but-rather additional to- those provided
for by naticonal law or by international Conventions such as the 1968
Brusgels Convention  on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial ‘Matters or the 1988 Lugano Convention which bears. tha
game title. This had moreover been the intention of the study. group {cf.
explanatery report, Study LXX - Doe. 19, paragraph 78}.

148. The BSecretary~Ceneral of the Hague Conference on ?rivate
International Law recalled the importance.of Article  §, paragraph 1 of
which directly established grounds of jurisdictien, and in particular that
of the court of the State where the objeat was located, which was at
present almost unknown in relation to claimes for the recovery of movable
property under the normal zrules of law in Europe, and which was totally
ignored in the existing codifications of rules governing jurisdiction.
Although it presented the additional advantage of aliminating problems
concerning enforcement, he drew attention to the difficulties which could
arise in connecticn with- judgments given by courts of the State where the
possessor had his habitual residence in cases where the object was located
in gnothexr Contracting State. He suggested that one way of solving the
problem would be by adding to the text the words "such a-judgment shall be
enforced in the Contracting State where the object is located in accordance
with the normal rules governing recognition and enforcement”, as had been
done in certain other Conventions. However the procedure of exeguatur was
not known in &all legal systems and was of uncertain application.

149. He further emphasised that there were two sgpecific chstacles to
the ‘enforcement of foreign. judgments deriving from the rules of the future
Convenition itself; namely Article -6 which oouyld provide a basis for a
refusal of enforcement (if the State where the possessor had his habitual
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residence had ordered the return, the court in the State where the object
was located might consider that it had a closer connection with its own
culture), and Article 11 under which the State where tlhie possessor was
residant might have extended the protection accorded to the victim (longer
limitation pericds, broader concept of theft etc.) whereas this had not
been done by the State where the object was located which would refuse to
enforce the judgment. He suggested that one scolution to these difficulties
might lie in adding the words "and there shall be no ground for refusal”.
In conclusion he recalled that in international matters, if an action were
not imstituted at the place where the object was located, it would be
necesasary to allow for the taking of provisional, including protectiva,
measures when the judgment on the merits of the case was to be enforced in
another country.

150. After thanking the Secretary-General of the Hague Conference for
having drawn attention to the problems which might be caused by Article 9
and by the possibility of two fora, the Chairman recognised that the
drafting was defoctive and that Article 11 could give rise  to seriocus
difficulties unless the text were to provide that "there shall be no ground
on whish enforcement may be refused in the Btate where the object is
located of a judgment given in respect of cultural property in the State
where the possessor has his habitual residence”. The gquestion however arose
of whether the committee would be prepared to go that far and thereby to
risk certain States nct accepting the Convention and the Chairman wonderad
whether it might not ba preferable to sacrifice the jurisdiction of the
'State of the possessor's residence, which would be in conformity with the
‘general philosophy of the draft and would have the advantage of avoiding
the need to include a provz.smn concern:.ng provz.s:.onal and protective

maasures s

151. The committee having on a number of occasions contemplated the
poss:.bil;.ty of a special provision being introduced to deal with  those
cases where a cultural object had been both stolen and illegally axported,
‘ one representative suggested that this could be done in article 9 by adding
at the end of paragraph 1 a new sentence which would read as follows: "The
said action may be brought under either Chapter II or Chapter I1II of this
Convention if the cultural object is both stolen and illegally exported"®
(cf Study LXX - Doc. 22, Misc. 14). :

152. The United States delegation stated its concern at the fact that
the various articles of the preliminary draft Convention rélating to claims
for restitution or return did not specify that the claims must be
international. To cover this lacuna, it suggested specifying the claims
which might be brought under the future Conventien (cf. Study ILXX - 22,
Misc. 8). This concdern was similar to that which had been expressed in
regard to Article 1, namely the desirability of restricting the scope of
application of the proposed Convention to 'international situations only.
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". Article 10

153. Home representatives criticised the provisions of Article 10 on
the ground that, 'by disapplying the Convention in respect <f cultural
objects that had beén stolen or remcved from the territory of a Contracting
State contrary to its export legimlation prior to the entry into force of
the Convention in respect of ‘the~Contracting State before the courts or
other competent authorities of- which a c¢laim was brought for the
restitution or return of such objects; they effectively declared an amnesty
in respect of such illegal acte and set a seal of legitimacy upon them.

‘154. Other representatives considered such a reading of Article 10 to
be ‘based on a misunderstanding of its purposs and effect which ought, it
seemed, to be more clearly expressed in the explanatory report on the
future Convention so ag to avoid any ambiguity. In the first instance, it
was Buggested that Article 10 did no more than endorse the well recognised
principle laid down in Article 28 of the Vienna Convention on the Law . of
Treaties that "[ulnless a different intention appears from the treaty or is
otherwise sstablished, ite provigions do not bind a party in relation to
any act or fact which took place or any situation which cessed to exist
before the date of the entry into force of the treaty with respect to that
party", and to that extent Article 10 might ke regarded s&s unnecessary.
From a politicel standpoint, however, the rule enmunclated by Article 10 was
almeost certainly essential for many States if they were to contemplate
accepting ‘the future instrument which, it should not be forgotten, would
entail a number of significant changes to their law and practice. -

155. More “particularly, it had in no way been the intention of the
study ‘group that the Convention should, on the basis.of an a contrario
interprstation, legalise what would otherwise be deemed to be illegal acts.
Some “States already recognised claims by States from whose - territory
éultural objects had been illegally exported and laws and practiges to that
effect were preserved by Article 11(c) of the draft Convention which left
each Contracting State free in respect of claims brought before. its. .courts
or competent authorities to "apply the Convention notwithstanding the fact
that the theft or illegal export of the cultural object ovcurred before the
‘entry into force of the Convention for that State“., Similarly, the future
Convention would in no way interfere with existing or alternative
procedures for the recovery of stolen or illegally exported ocultural
objects, for example through diplomatic channels, whether or not based on
bilateral agreements, nor would it prejudice c¢laims which were already. the
subject of negotiations. :

156. Some representatives would have preferred to see a broader
temporal scope of application of the Convention and made certain proposals
to that effect. These essentially involved the drawing of a distinction
‘between stolen and illegally exported objects. One such suggestion was that
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while the principle of non-retroactivity should apply to illegally exported
objects, theft was an act punishable in all legal systems with the
conseguence that the Convention should apply to all stolen objects whenever
the theft tock place. A less radical preoposal was that- the Convention
should apply to claims for the restitution. of stolen cultural objects aeven
though they had been stolen prior to the entry into force of the Convention
for the Btate before whose courts or competent authorities the claim was
brought, on condition that the theft occurred within a period of, say,
forty or fifty years before the Conventilon®’s entry into force. :

158. While recognising that courts in some States had shown themselves
favourably disposed to entertaining claims for the restitution of ocultural
objects stolen many years before .the bringing of such claims. and
independently of the existence of any obligation to return than under an
international Convention, some representatives were reluctant te accept the
posgibility, apart from Article 1ll{c), of exceptions under - the . future
Convention to the principle of non-retroactivity in respect of satolen
cultural objects as they would make still further inrocads on the provisions
of national law governing the peosition of good faith purchasers and the
limitation of sctions. '

Article 11

158. One representative believed that the very nature of the uniform
rules established by the future Convention was in contradiction with the
technigue followed by the study group in the wording of Article 11, which
corresponded to a formula to be found in other international Conventions
which were not properly speaking uniform law Conventions, by providing that
*[tlhe present Convention  shall not prevent the. application of a -more
favourable regime®. Furthermore, in relation to the question of whether the
possibility offered by Article 11 -would deprive the Convention of its
character of z uniform law, he feared that the contradiction to which he
had referred might introduce a diversity of regimes . which would prejudice
the aim of establishing a uniform law and render more: difficult acceptance
of the Converition by certain States to the extent that it -would perpetuate
differences between national legislations in regard to matters governed by
the Convention. ‘ : : '

159. The Secretary-General recalled that while the classic raservation
clauses to be found in  uniform law Conventions as a rule raduced the
obligations of States under the Convention, there were however precedents
for provisions similar to Article 11 which permitted those Contracting
States which so wished to accord greater protection to victims of damage,
'in conformity with the provisions of their own national law, than that
provided by the Convention. The preliminary draft under consideration was a
uniform law which laid down minimum rules concerning the restitution and
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return of cultural objects and the fact that it made provision under
Article 11 for a State to go beyond that minimum in relation to certain
agpects of the draft did not in his op;n;on dsprlva the Conventicn of its
character of a -uniform law Convention.

160. Ancther representative however pointed out ‘that the -establishment
of minimum rules and the approach followed in Article 11 could iead to a
lack of uniformity which would have a negative effect on the application of
the future Convention. Thie lack of uniformity- would moreover risk creating
distortions in the art market which would permit cultural objects of
doubtful provenance ‘to be acquired and circulated more easily.

1l6l. The committee of experts believed that it would be necessary to
reflect on these gquesticnz and to seek to reduce to a minimum the
disadvantages caused by the lack of uniformity while preserving the
advantages of Article 11 whose purpose was to facilitate. the restitution
and return of cultural objects.

162. In reply to a gquestion by one representative as to which was the
gtate which ocould extend the protection offered by the future Conventlon,
it was recalled that the intention was that it was the State addressed
‘which could be more liberal, that is to say more favourable to a
dispossesgced person or to a State whose laws had been contravened:. This
emerged from the fact that under both Chapter II and Chapter III the. only
State which assumed obligations was the State  addressed; no State could
extend the obligations of another State, which meant that if the requesting
State’s legislation offered greater protection, that State could not invoke
such legislation against the State addressed {(cf. paragraphs 8% and 90 of
the sxplanatory report, Study LXX -~ Doc. 19). '

163. Another represantative would for his part bhave preferred to
substitute a. general formulation for the present exhaustive list of
‘situations in which a Contracting State could apply its .own national law
when this was more favourable to the claimant than were- the provisions of
“the Convantion. HKHe proposed amending sub-paragraphs (a) and (b) in he
following way: "This Convention shall in no way ke interpreted to prevent
the application of any relevant rule of the substantive and private. or
criminal international law of the State in which the claimant started
‘proceedings, a8 well as of other applicable international treaties binding
+the Parties concerned, in so far as those laws and treaties guarantee more
extensive protection than specifically provided for in this 'Convention for
beneficiaries of rights in cultural objects,  in -general, and. for the
creators of such cobjects and their successors in title in Article 7 (&), in
particular”. Given the lack of time, the committee of" experta was unable
tc ccnsiaar this proposal during the meeting. - o .
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Article 12
{new}

164. On a number of occasions during the discussicns, some representa-
tives voiced their concern in regard to cultural eobjects from clandestine
excavations and suggested the possibility of drafting a specific provigion
tc deal with the problem. It was with this in mind that the Mexican
delegation proposed a new Article 12 which would consider such objects as
being stolen and in consequence subject them to automatic restitution under
Chapter II of the preliminary draft Convention. The text of the new article
read as follows: "For the purpose of this Convention cultural objects
obtained by illegal excavations are considered as stolen and are subject to
Chapter II™ (cf. Study LXX - Doc. 22, Misc. 11).

165. This praposal will be considered by the committee of governmental
experts at its second session.

Article X
" {new)

166. wWith a view to the protection and conservation of cultural
objects, the delegations of Egypt, Mexico, Greece, Cyprus, India and
Guatemala submitted the following joint proposal: "The possessor of a
cultural cbject is under an obligation to conserve and maintain it in its
original condition" (cf. Study LXX - Doc. 22, Misc. 9 rev.). This proposal
will alsc be considered by the committee at its next session.

Item 4 - Other business

167. At the invitation of the Chairman, the Secretary-General outlined
a tentative schedule for the future work of the committee, in which
connection he recalled a suggestion'made earlier during the session that a
small group reflecting different tendencies within the committee and
representing the various regional groupings be convensd prior to the next
gession with a view to accelerating progress on the draft. He wondered
however whether the convening of such a group at this stage might not be
premature and whether it would not be preferable to envisage such a meeting
between the second and third sessions of the committee when & clearer
picture should have emerged of possible consensus solutions in the light of
more precise propesals which weuld, he hoped, be submitted by Governments
in writing 4in advance of the second session of the committee. If this
procedure were followed then it might be desirable to contemplate the
gecond session‘s lasting for a week and a half which would also permit a
dratting committee to begin its work.
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158. wWhile it was true that the members of the committee would, before
the end of the present session, receive a paper (Misc. 4) setting out the
proposals for amendment made and the principal issues raised, that documant
was of an interlocutory character and was not intended to substituta the
detailed wxeport on the session which the Secretariat would hope to
circulate to the participants during the month of July. If Governments were
to submit their written proposals by the end of Cctober those could already
be sent out by the Secretariat together with the invitations to attend the
secofid session of the commlttee which would be held in the first quarter of
1992. The progresd made at that session, as well as budgetary
considerations, would then indicate whether the third, and probably last,
sesaion of the committee would be held late in 1992 or early inr 1993. If
such a timetable were to prove realistic then it might not be unduly
optimistic to be thinking in terms of a diplomatic Conference for the
adoption of the future Convention being convened by one of the member
Btateg of the Institute towards the end of 1993 or during the first half of
1994 at the latest. It was certainly too early to speculate on the exact
time or the venue of a diplomatic Conference but he believed that it would
be useful to have some general notion of the likely time-scale within which
the committee was operating.

169. The Chairman expressed his thanks to the Secretariat for the paper
it had produced briefly setting cut the amendments proposed and issues
discussed at the first session of the committee. Inevitably such a document
focussed on criticisms of the draft but the f£full report te which the
Secretary-General had referred would no doubt indicate that on some issues
a consensus was already developing on which the committee would be able to
build in the future and he was particularly encouraged by the fact that the
general structure of the preliminary draft Convention had remained more or
less intact after the first reading and that, to his recollection, no
proposals had been made to delete one or another chapter of the draft.

170. He agreed with what he saw as being implicit in the Secretary-
General's suggestions zregarding the future work of the committee, namely
that the momentum already gained should not be lost and while the
composition of delegations was obviously a matter within the axclusive
control of Governments he was nevertheless of the £irm belief that
gontinuity in the membership of delegations was an important factor
contributing to the effective conduct of international negotiations of the

kind in which the committee was engaged.

171. After noting that the committee was in agreement that its second
session be held during the first gquarter of 1992, at 2 time to be announced
as soon ad poseible by the Secretariat, and that no other business remained
tc be discussed, the Chairman expressed hils appreciation to all the
participants for having so signally contributed to the undoubted success of
the session which he declared closed at 11.00 a.m. on 10 May 1991.
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APPENDIX III

" PRELIMINARY DRAFT UNIDROIT CONVENTION |
ON STOLEN OR ILLEGALLY EXPORTED CULTURAL OBJECTS

{approved by the Unidroeit study group on the international protection
of cultural property at its third session on 26 -January 1990)

CHAPTER I - SCOPE OF APPLICATION AND DEFINITION
Article 1

This Convention applies to claims - for the restitution of stolen
cultural cobjects and for the return of cultural ocbjects removed E£rom the
territory of.a Contracting State contrary to its export:legislation.

article 2 . Co

For the purpose of this Convention, "cultural object" mesans any
material object. of - artistic, historical, spiritual, ritwal or: other
ccultural significance. :

- CHAPTER II <« RESTITUTION OF STOLEN CULTURAL OBJECTS

Article 3.

{1) The possessbr of. a cultural object . which. has been stolen :sha'l_l
return it.

{2} Any claim for the restitution of a stolen cultural object shall bs
brought within a period of three years from the time when the claimant knew
or ought reasonably to have known the location, or the identity of the
possessor, of the object, and in -any case within a period of thirty years
from the time of the theft. : :

Articls 4

{1) The possessor of a stolen cultural object who is required to return
it shall be entitled to payment at the time of restitution of fair and
reasonable compensation by the claimant provided that the possessor prove
that it exercised the necessary diligence when acquiring the object.
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(2) In determining whether the possessor exercised such diligenca,
regard shall ba had to the relevant circumstances of the acquisition,
including the character of the parties and the price paid, and whether the
possessor consulted any accessiblo register of stolen cultural objscte
which it could reasonably have consulted.

{3) The conduct of a predecessor from wlom the possessor has acguired
the cultural object by inheritance or othurwise gratuitously shall be
imputed to the possessor.

CHAPTER III - RETURN OF ILLEGALLY EXFOUITED CULTURAL OBJECTS

Article 5

(1) When & cultural object has been removed from the territory of a
Contracting State (the requesting State) contrary to its export
legislation, that State may request the court or other competent authority
of a State acting under Article 9 {(the State address.d) to order the return
of the object to the requesting State.

(2} To be admissible, any request made under the preceding paragraph
shall contain, or be accompanied by, the particulars necessary to enable
the competent authority of the State addressed to evaluate whether the
conditions laid down in paragraph (3) are fulfilled and shall contain all
material information regarding the conservation, security and accessibility
of the cultural object after it has been returned to the requesting State.

(3) The court or other competent authority of the State addressed shall
order the return of the cultural ocbject to the requesting State if that
State proves that the removal of the object from its territory
significantly impairs one or more of the following interests:

{a) the physical preservation of the‘objact or of its context,

(b) the integrity of a complex object,

(c) the prasarvation‘of_information of, for example, a scientific
or historical character,

{(d) the use of the object by a living culture,

(e} the-outstanding cultural importance of the object for the
. requesting State.



.. Article 6

When a State has established its claim for the ratﬁrn-of a ocultuyral
object under Article 5 (3) the court oxr competent authority may only refuse
to order the return of that object when it finds that it has as close a, or
a closer, ccnnection with the culture of the State addressed or of a Btate
cother than the requesting. State. ‘

Article 7
~ The provisions of Article 5 shall not.apply when:

{a) the cultural object was 'expéx;teci du:r."ing _the ,iifé;time of tthe
person who created it or within a .pericd of £ifty years
following the death of that person; or

{b) no claim for the return of the object has been brought before a
court or other competent authority acting under Article 9
within a period of five years from the time when the requesting
State knew or ought reasonably to have known the location, or
the identity of the possessor, of- the object, and in any case
within a period of twenty years from the date of the sxport of
the object, or

(¢) the export of the object in question is no longer illegal at
the time at which the return is requested.

Article 8

{1} When returning the cultural cbjsct the posseséér may ;aqui;q.thgﬁ,
at the same time, the requesting State pay it fair and reasonable
compensation unlesa the possessor knew or ought to have known at the time
of acguisition that the object would be, or had been, exported contrary to
the export legislation of the reguesting State.

(2) When returning the cultural cbject the possesgor may, instead of
requiring compensation, decide to retain ownership and possession oy to
transfer the object against payment or gratuitously to a person of its
choice residing in the requesting State and who provides the necessary
guarantees.  In -such..cases the object shall neither be confiscated nor
subjected to other maasureé to the same affect.

(3) The cost of returning the cultural object in accordance with this
articie shall be borne by the requesting State.



(4) The conduct of a predecessor from whom the possessor has acquired
the cultural object by inheritance or otherwise gratuitously shall be
_imputed_to the possessor.

CHAPTER IV - CLAIMS AND ACTIONS

Article 9

(1) The claimant may bring an action under this Convention before the
courts or other competent aunthorities of the State where the possessor of
~ the cultural object has its habitual residence or those of the State where
that object is located at the time a claim is made,

({2) However the parties may agree to submit the dispute to another
jurisdiction or to arbitration.

CHAPTER V - FINAL PROVISIONS

Article 10

This Convention shall apply only when a cultural obhject has been
stolen, cor removed from the territory of a Contracting State contrary to
its export legislation, after the entry into force of thea Convention in
respect of the Contracting State before the courts or other competent
authorities of which a claim is brought for the restitution or return of

such an cbject..

Article 11

Each Contracting State shall remain free in respect of claims brought
before ite courts or competent authorities:

{a) for the réétitution of a stolen cultural object:

- (i) to extand the provisions of Chapter II to acts othar than
theft whereby the claimant has wrongfully been deprived of
posgeseion of the object;

(ii) to apply its national law when this would permit an extension
of the period within which a claim for restitution of the
object may be brought under Article 3 (2);
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(iii) to apply its national law when this would disallow the
possessor's right to compensation even when the possessor has
axercised the necessary diligence contemplated by Article 4
(L.

(b) for the return of a cultural object removed from the territory of
another Contracting State contrary to the export legislation of that State:

(1) to have regard to interests other than those material under
Article 5 (3);

(il to apply its national law when this would permit the
application of Article 5 in cases otherwise excluded by
Article 7.

{(¢) to apply the Convention notwithstanding the fact that the theft or
illegal export of the cultural cocbject occurred before the entry inte forge
of the Conventilon for that State.





