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~CHAPTEBR 1.

General Provisions

Articie 1.1
(Purpose and scope of the Principles)

These Principles set forth -general rules for:
international commercial contracts,

COMMENTS

a. Purpose of the Principles

The Principles open with the statement that they “set forth
general rules for international commercial contracts™ (Article 1.1).

The purpose of the Principles is thus that of providing a
“ comprehensive sy-stem of rules intended to bhe applied to international
i ccmmercial contracts.

o The rules contained in the Principles relate to the most 1mportant
' asPects of general contract law, and range from statements of
prlncipie. such as those of freedom of contract {see Article 1.3) and of
the binding character of the contractual agreement (lee Article 1.4). to
more detailed provisions, such as those on the avoidance of contracts
for mistake {Articles 3.2 et seq.) or on hardship (Articles 5.2.1 et seq.).

ope of the Principles

1. - "Internat’.io}:al" contracts

There are two basice reasons for lmiting the s¢'ope "of the
Principles to “international” contracts only. First of all, it 'is 'wheri' a

"given transaction presents factual links with more than one 'State that
‘conflicts between the respective national laws may arise,’ anﬁ this not



only in the absence of any international legisiation, but alse where the
applicable untform laws ars obsclres'as toc their precise wmeaning oy
presant true gaps. Moreover, given the considerable Gifferences which
" continue to exist between the various countries or regions of the world
as to thelr economic and political structure and development, the legal
regimes of purely domestic -contracts still vary considerably from
gountry to country; on the contrary, with respect (o international
transactions States, also In view of the necessity to ensure that their
own nationals have the same opportunities enjoyved by their foreign
competitors, are In general more relucﬁant, to impose. their own law and
more prepared to grant contracting parties the widest poseible
autonomy in regulating their relationships.

There is a great variety of ways in which the international
character of z contract may be defined. The solutions adopted in both
national and international legisiation range from a reference to the
difference of nationalities of the parties or to their domicile or
residence In different countries, to the adoption of more general
critexia such as the contract having "significant connections with more
than one State”, "involving a choice bhetween the laws of different
Statcs“, cr "aifecting the interests of int:ernational trade ‘

The Principles do nct cxpressly opt for any of these criteria. The
assumption. hcwever, is ‘that the concept of "international“ contracts
ghould be given the broadest pcssible interpretation, so as ultimatelv
to exclude only those cases where no international element at all is
invelved, Le. where ali the relevant elements of the contract in
questicn are ccnnectcd with cnly one country Yet even in this Iatter
cace parties may. if the.y 20 desire. a.gree tc a,pply tne Principlea to'
their ccntract scbject tc the mandatory rulea oi their dcmestic law

*2‘1 ”C"Oﬂiﬂiercjal " C’Gﬁ$racts

The resgiriction to "commercial” contracts 15 in no way intended to
take over the distinction traditiona.lly made in gome lcgal sysi:ems
betwesn “civil" and “"commerci parties and/or transacticns, ie. Lo
make the application of the Principlea depcndent on whether the
par!;xes have . the formal  status of "merchants” ("commergants”;
“Kauﬂcute“) The ldea is rather that cf excluding from the scope of the.
?rincipies so-called “consumer trangacticns which within the varicusf.
legal syctems are, incrcaslngly subjectcd to. spccia,i rulas mcsﬂy oi
mandatcry character aiming at the grctecti.cn of the consumer, L.e, the



party which enters into the contract otherwise than in the ‘course of
ite trade or profession.

Also with respect to ‘the distinction between consumer and non-
congumer. contracts the criteria adopted at Dboth national and
international level vary The Principies do not provide any express
deﬂnition. but the assumption is that the concept of "commercial"
contracts should be understood in the broadest possible way, S0 as to
include’ not only trade transactions for the supply or exchange of
goods or services, but also other types of economic transactions, such
as investment and/or concession agreements, contracts for’ legal
services, ete. ' '

Article 1.2
{Application of the Principles)

, (1} The Principles shall be applied when the
parties have -agreed that- their contract shail be
governed by them. ' : ”
(2) The Principies may be applied
. .{a) when the parties have agreed that
‘. thelr: contract: be  governed by - "general"
principias of law", the "lex mercatoria" or the: .-
. like; or ~ oL
~--{b}. when the parties have not- ¢hosen any
law to govern their contract. . I
:{3) The Principles. may provide a- solution tO'
“the .-igssue -:raised when it proves  impossible to
establish the relevant rule of the applivable law.
{4) The Principles-may be used to interpret or
- subplement instruments of international uniform law.



.. COMMBHRTS

_a The Principles as rules
1. Express cholce by the parties (Article ;.2(1 13

As the Principles represent a comprehenéive gsystem of :ules‘ of
contract law which are comm_oﬂ”to the existing national legal sy:stéms
and/or best adapted tc the special requirements of _interna'_tional
comkﬁémiai transactions, there might be good reasons for the parties to
" choose them expressly as the rules applicable to their contract, in Ueu
of one or another particular domestic law. B '

Traditionally the freedom of choice of the parties in desgignating
the law governing their contract is limited to the law of single States.
Therefors, a party's reference to the Principlss will ag a rule only
amount to an agreement to incorporate them into the contract, with the
result that the proper law of the contract will still have t¢ be
determined eeparastely on the basis of the yules of the private
international law of the forum, while the Principles will bind the
parties only to the extent that they ‘do not affect the rules of the
proper law from which the parties may not dérogate. '

The situation may be different if the parties agree to submit the
disputes  arising from their contract to arbitration. Arbitrators are not
necessarily bound by & particular domestic law. This iz self-evident if
they are authorised by the parties to act as "amiable compositeurs®.
But even in“the absencse of sueh an authorigation there is a growing
tendency to permit arbltrators to base their ‘decisions on principles
and ruleg different from thoge adopted by State courts. This tendency
has recently: raceived a significant confirmation by the 1985 UNCITRAL
Model Latw on ‘Internationsgl ' Commercial Arbitiation; where it is
expressly: stated that "[tlhe arbitral tribunal -shall decide the dispute
in accordance with such rules of law as are chosen by the parties as
applicable to the substance of the dispute™ {(Art. 28{i}}, and that only
"{flailing any designation by the parties the arbitral tribunal shall
apply the law determined by the conilict of laws rules which it
conslders applicable™ (Arxt. 28(2)). Pollowing this approach, the parties
would be free to choose the Principles as the "rules of law"” according
to which the arbitrators shall decide the dispute, with the result that
the Principlies would apply to the exclusion of any particular national
law, subilect only to the application of those rules of domestic law



which are mandatory irrespective of which law: is applicable to the
contract (see infra Article 1.5). E 8

Parties who wish to adopt the Principles to the exclusion of any
domestic law, are therefore well advised to include algo an arbitration
agreement in thelr contract, together with the reference to the
Principles,

-Also under the 1965 Convention cn the Settlement of Investment
- Disputes between States -and Nationals of other Statas, the ICSID
Arbitration Tribunal shall declide the disputes in accordance with the
. "rules of law as may be agreed by the parties” (Article 42(1)). If in
‘disputes falling under this Convention the partiez were to choose the
‘Principles, these might even be applicable to the exclusion of any
domestic rule of law. :

2. ‘The Principles applied as "lex mercatoria” (Article: -+
1.2(a)}

Parties to international commercial contracts, who cannot -agree on
= the c¢hoice of a particular domestic law as the law applicable to their
< contract, quite frequently state that it shall be governed by the
. "general principles o¢f law", by the "usages and customs :of
international trade”, by the "Jex mercatoria", etc. Equally, arbitrators,
irrespective of whether or not authorised to act as "amlable
compositeurs”, and unless the parties made an axpress choice of law,
instead of applving the law of a single State, increasgingly .base their
decisions on - principles and rules which are . universally accepted
and/or considersad to be particularly suitable for international
contracts,

-Under the 1965 ICSID Convention the Arbitration Tribunal is even
~bound to apply. in the absence of any express choice of law by the
parties, the law of the contracting State which is party tc the dispute
together with "such rules of international law as may be applicable”
{Article 42(1}). -

-Until now such reference by the parties, or racourse. Dby
arbitrators, to not better identifiad principlee and rules of a supra-
national or transnational character has been criticised Inter alia
becausge of the extreme vagueness and arbitariness of a solution of this
kind. .The application of a comprehensive and well-defined set of rules



‘such =& the Principles Instead of a: sclution worked.out on an- ad hoc
basis could considerably reduce such uncertainty. '

=73, The Principles as a substitute for the domestic law
- otherwise applicable (Article 1.2(3)) ”

Yet, the Principles may become relevant even where the contract
is governed by a particular demestic law. This iz the case whenever
with ‘respect to a specific issue it proves lmpossible to- sstablish the
‘relevant rule of that particular domestic law and . a ‘golution can be
found in the Principles. The reasons for the impossibility to settle the
: 'igsue ‘on the basis of the applicable law generally lies in the
~ rudimentary character of the legal sources and/oxr the difficulty of

having access to them. :

Recourse to the Principles ag a substitute for the domestic law
otherwise applicable is of course to be Been a& a last resort; on the
cther hand it may be justified not only in case of an absoclute
impossibility to establish the relevant rule of the applicable law, bui
© -also - whenever .the ressarch would involve disproportionate efforts
.. and/or-.costs. The current practice of courts in such situations is that
« of .applying the Jlex forfi recourse to the Principles would have the
+. adwvantage of avolding the application of a law which in most cases will
i favour-one of the parties. ' '

~#4. The Principles as a means of interpreting and
supplementing existing international instruments
© {Article 1.2(4)) C '

Any lesgislation, whether of international or national origin, ralses
cguestions concerning the precise meaning of its individual provisions.
- Moreover, such legislation is by ifs very nature unable %o anticipate zll
;. the problems -to which it will -be applied. In applying domestic statutes
““one can rely on long. estsblished : principles - and - criteria - of
interpretation to be found within each legal system. The situation is
far more uncertain with respect to insitruments which, although
- formally -incorporated into the various national legal systems, ‘have been
prepared and agreed upon at international lewvel. - R ‘

- Aeccording to the traditional view even in such. cases recourse
sheuld be made to the principles "and critexia provided in domestic law,



be it the law of the forum or the law which, according to the: relevant
rules of private international law, would be applicable in’the’abserice o
the uniform law.

Nowadays both State courts and arbitral tribunals tend more and
more to abandon such a nationalistic or “"conflictual” method and
- instead seek to interpret and supplement the iﬁternati’oﬁal:aiﬁ';st';'uments
according te autonomous and internatiorially uniform ﬁi‘incipléé;' This
approach, which has even been expressly sanctioned in the most recent
conventions (cf. Article 7 of the 1980 UN Convention on Contracts for
the International Sale of Goods), is based on the assumption that
uniform law, even after its incorporation into the various national legal
‘systems, only formally becomes an integrated part of the Latter.
whereas from a substantive point of view it doeg not lose its original
character of a special body of law autonomously ' elaborated ‘at
internatichal level and intended to be applied in a uniform manner
throughout the world.

80 far_ such autonomous pri,nclples and criteria for the
interpretation ‘and supplementing of the International instruments have
had to be found each single time by the judges and arbitrators
' themselvea cn the basia of a comparative survey of the golutions
_ adopted in the different natlonal 1egal ‘gystems. The Principles could
"considerably facilitate their task in this respect

Article 1.3
{Freedom of contract)

The parties are free to enter into a contract
and to determine its content.

COMMENTS

a. Freadom of contract as i sic principle in the context

of 1ntegnaggg§1 trade

The prlnciple of freedom of contr'act is of paramount lmpartance in
the context of international trade. The right of businesspeople to
decide ireely to whom to offer their goods or services and from whom
to be supplied, together with the possibility for them freely to agree



on’ the terms of the single transactions, are the cornerstones of an
opéhn, market-oriented and competitive international economic order. "

b. Beonomic sectors without competition

- ‘There are of course a number of: possible exceptions te the
principle- laid down in the present article. -

As far as the-freedom to conclude contracts with whomsoever is
concerned, there are economic sectors which States may- in -the  publie
interest decide to exciude from open competition. In such cases the
goode’' or- services concerned cannot but -be requested from the .only
available supplier, which will usually be a public: body, and which may
or may not be under a duty te conclude-a contract with whomscever
makes a reguest, within the limits of the availability of the goods or
gervices, SRR T

L;m;jgtion Of t e partiss’ autanomx by mandatory ;glg

With respact to the freedom to determine the content of the
gontracj:___. first. of all the Principles themselves contain provis;on_s from
which the parties may not derogate (see Art. 1.5). Moreover.: there are
hoth public and private law rules of mandatory character enacted by
States (e.g. anti-trusi, exchange control or price laws; lawsg imposing
special lability regilmes or prehibiting grossly unfair contract terms,
ete.), which may prevall over the rules contained in the Principles (see
Ayt. 1.4).

Article 1.4

{Binding character of the agresment)

B contract validly ‘€ntersd into is binding upora-'-- :
the parties. It can only be modified or terminated in-
- accordance with its terms or by agreement or as
_'otherwise provided under these Principies



COMMENT

a. The_principle “pacta su.m: §e;;vggda

This article lays dowggﬂanogher basic pringiple of contract law, i.e.
the principle'off pang_, sunt servanda.

The binding character of the contractual agreement obviously
presupposes that an agreement has actually been concluded by the
parties and that the agreement reached is not affected by any“ground
of Invalidity. The rules governing the conclusion of contractual
agreements are laid down in Chapter 2 of the Principles, while the
grounds of invalidity are dealt with- in Chapter 3. Additional
requirements for the valid conclusion of contracts may be found in the
applicable national or international mandatoi:y rules.

| b. "Excggtions

A corollary of the principle of pacta sunt servanda is'that a
contract may be modified or terminated whenever the parties so agree.
Modification or termination without agreement are on the contrary the
axception and can thereiore be admitted only m cases wl-rere it is in
conformity with the terms of the contract or where it is expressly
provided for in the Principles (see ﬁrticles 3.8(2), 38(3). 3.12, 5.1.8,
5124 5.2.3, 6.1.5, 6.3.1 and 6.3.3).

‘e, Bifectz . on third- persons not dealt with

- :.While as' a rule a contract produces effects  only between the
parties, there may be cases where it affects also third persons. Thus,
 under some. doméstic laws a seller may ' be under a contractual duty to
protect the:physical integrity and property not only of the ‘buyer but
‘algo of the accompanying persons during their presence on the flséu‘er's
premises; equaily, the consignee of a cargo may be entitled to sueé the
carrier for a breach of a contractual duty the carrier undertook in its
contract of carriage with the sender. By stating the princ!.ple of the
binding force of the contract between the parties, the present ‘article
does not intend to prejudice any effect which under the applicable law
the same contract may have vis-a-vis thixd persons.
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icle 1.8
{Mandatory rules)

Nothing In these P'rinciples-' ghall restrict the
application of mandatory rules, whether of naticnal,
international or supranational origin, which are
applicable in accordance with the relevant rules of
private international law.

COMMENTS

a Prevalence of mandatory rules:

Given the particular nature of the Principles, they cannot be .
expected to prevall over mandatory rules, whether of national,
international or supranational origin. In other words, as a rule
mandatory provisions, whsather enacted by States autonomously or to:
implement international conventions, or adopted by supranational
organisations, canndt be overruled by the Principles. '

b. Manggtogx rules applieable in cw _
;gg :Qg;gtion g the Princiglgg inte the

- In cages where the par‘ties reference to tha Principles 13 .
considered to be only an agreement to incorporate them into thei'
contract, the Principles will first of all encounter the limit of the
mandatory rules of the proper law of the contract, lLe. they will bind .
the parties only to the extent that they do not affect the rules of the
proper law from which parties. may not . contractually derogate. In
addition, the mandatory rules .of the forum, and possibly also of third -
States, will likewise  prewvail, provided .that they claim- application
whatever -the law which governs the contract and, in.case of rules of _
third States, there is.a close connection between those States and the
single contract.

Mggd@tory rules :-.
goye;gj, g the cogtrg ;

Yet, even where,"é.s may be"thé 'cas'a' if the diséute is brought
before an arbitral tribunal, the Principles are applied as the law
governing the contract, they cannot prejudice the application of those



i1

rules of domestic law which are mandatory irrespective of which law is
applicable to the contract. '

o 33 Recourse to the rules oi Qrivate international law
;elevgnt in each gingle case .

In view of . the fact that both national courts and arbitral
tribunals differ considerably in the way in which they determine the
mandatory rules applicablie to intarnational commercial contracts, the
present article deliberately refrains from entering into the merit-of the
various guestions involved and refers for their solution to the rules of
private international law which are relevant in each single case.

Article 1.6
({Exclusion or modification by the parties)

The pérties may exclude or derogate frqnf_' or
vary the effect of any of these Principles except as
otherwise indicated herein.

COMMENTS s

-a. The non-mandatory character of the Principles

The rules laid down in the Principles: are in general of a. rion-
mandatory character, le. the parties may in each single case either
simply exciude their application or modify their content so as to adapt
them to the specific needs of the kind of transaction involved.

b. Exclusion or modification may be express or impled

The exclusion or modification of one or more provisions of the
Principles by the parties may bé made either expressly or impliedly.
The parties expressiy exclude, or derogate from, the provision(s) of the
Principles when they specifically indifate which provision(s) they
{ntend to exclude or to modify. There is an implicit exclusion or
modification when the parties expressly agree on a contract term which
is wholly or partially inconsistent with provisions of the Principles. To
this effect it is irrelevant whather the contract term in guestion has
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been- stipulated individually  or forms .part of .standard . terms
incorporated by the parties in their contract. : o

If the parties expressly agree on the application of only some of
the chapters of the Principles (e.g. "As far as the perfermance and
non-performance of this contract is ccncerned, the UNIDROI’I‘ Principles
shall apply”), it iz presumed that the chapters concerned will be
" applied together with the general provisions of Chapter 1,

A few provisions of the Principles are of a mandatory character,
i.¢. their importance in the system of the Principles iz such, that
parties should not be permitted to dispose of them as they wish., It is
true that given the particuiar nature of the Principles the non-
observance of this precept may remain without any consequence. on
the other hand, it should hée noted that the provisicns in guestion
sanction standards of behaviour and rules which are of a mandatory
characte: also under mast domestic laws.

The provisions of the Principlés whizh are mandatory ave normally
expressly indicated as such. This i the case of Arxticlie 1.8 on good
faith and fair dealing and of the provisions of Chapter -3 on
substantive wvalidity, except in s0 far as they relate or apply to
mistake and to initial impossibility (see Art. 3.18). Exceptionally the
mandatory character-of a provision is only implicit and follows from the
content and purpose of the provision itself. Thig iz the case of Article
=17 and of Articles 6.4.13 and 6.4.14. :

cle 1.7
(Interpretation and supplementation of the Frinciples)

(1)“ In the interpretatien of these Principles,

- regard is to be had to their international character
~.and. to. the need to promote uniformity in their..
e application ‘

oo 42) Issues within the scope of these Principles
~but._not expressly settled by them are so far as

- possible to be settled in accordance with the ideas.

underlying the Principles.
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COMMENTS

a. IBE&;EL&EQ&LQQ__OI the Principl sed ot
WM e

The Principles, like any other legal text, be it of a legislative or
contractual nature, may give rise to” doubts as to the precise meaning
to be given to their content, However, the interpretatién of the
Principles is different from the interpretation of the individual
contracts to which they apply. Even if they are considered to bind the
parties only at a contractual level, i.e. their appiication “Is made
dependent on their 1nccrporation into the individual contracts, they
remain an autonomous set of rules elaborated with a view to being
applied 1n a uniform manner to an indefinite number of contracts of
different types entered into in the various parts oI the worid. As a
consequence they have to be interpreted in a manner different from
the terms of each individual contract. The rules for the interpretation
0f the latter are laid down in Chapter 4 of the Prmciples The present
article 1nstead deals with the manner in which the Prtnciples are to be

= interpreted

“ b Regard to the international character of the Principles

~ The first’ criterion laid down by the present article for  the
" interpretation ‘of the Principles is" that regard is to  be had to their

' “internatiorial character”. This means that their terms and: toncepts are
s i"nterpreted autonomously, i.e.’ in the context’ ‘of the Principies
7 theémselves and - not by "referring to the meaning “which - might

traditionally be asttached to them within a particular domestic law.

 Such an approach becomes necessary if one considers that the
Principles are the vesult of thorough comparative ‘studies carried out
by lawyers representirrg gometimes tota.lly different cultural and legal
backgrounds. When drafting the single proviions. these experts had to
find sufficiently neutral language on which they could reach a common
understanding. Even in the exceptional cases where terms or concepts
peculiar to a given national law are emploved, it was never intended to
use them in their traditional meaning.
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¢, Uniformity of application

One of the aims of the Principles is that of oproviding =
comprehensive system of rules in the field of c¢ontract law which,
because of its well-balanced and cosmopolitan .content, is equally
acceptable to businesspeople and/or judges and arbitrators throughout
the world It is therefore important that in practice they are to the
'largest possible gxtent interpreted and apphed 1n the same way in the
different countries. '

- d. Supplementatior; of the Principles

_ A number of issues which would fall under the scope of the
) Prinéiples are not settied expressly by them, The need to promote
' unlformity in the application of the Principles implies that in ‘case of
_such gaps a solution should be found, whenever pogsible, within the
5ysi_:gmr of t.he_Principles 1tse1f before resorting to domestic laws.

The first attempt to be made is to settie the unsolved question by
means of an analogical appﬁcauon of specific provisions. Thus, ‘the rule
laid down in Article 2,12 may be applied algo in the case:where both
parties agree that the contract should not be conciuded until there is
agreement on specific _matters or in a specific form. Similarly. Article
5.1.13 on place of performance should govern also xestittﬁ:ion If the

‘._gjissue cannot be solved by a mere extension of specif.ic provisions

_dea!mg with analogous cases, recourse has to be made to "the ideas
. underlying the Principles"”, 1.e, to the principles and rules “which

. .- because of their general character may be applied on a much wider

.,.sca.le Some of these fundamental ideas or principles are expressly
state;df. in tt;e Pnnciples}see,,e_g_, Art_s 1.3, 1.4, 1.6 and 1.8). Others
must be extracted from specific provisions, i.e. the particular rules

.- therein contained must be analysed in order to see whether they can

be considered as an expression of a ‘more general principle, and as
such capable of being app].ied a.lso te cases dif erent from thoss
‘specificauy regulated



S Article 1.8
(Good faith and. fair dealing)

_ (i! Each party must act in accordance with
good faith and fair dealmg in international trade.
{2) The parties may not exclude or lmit this

duty.

COMMBENTS

a. "Cood faith and fair dealing™ as a f
underlving the. Principles e

There are a number of provisions throughout the different
chapters of the Principles which constitute a direct or indirect
-application of the principle of good faith and fair dealing: see, for
instance, Articles 2.3(2)(b), 2.14, 2.15, 2.16(3), 2.19, 3.3, 3.6, 3.8, 4.1(2),
4.2(2), 4.5, 4.7, 5.1.2, 5.1.3, 5.1.10, 5.1.12, 5.1.24(2), 5.1.25(1), 5.2.3(3}(4),
6.1.2, 6.1.5, 6.2.2(b){c), 6.4.8, 6.4.13 and 6.4.14. 'I‘ms' .means that good
faith and ifajr dealing may be considered to be one of the fundamental
ideas underlying the Principles. By stating in general -terms that each
_party must act in accordance with good faith and. fair dealing the
- present article makes it clear that even . in the .absence of special
::provisions in the Principles the parties’ behaviour throughout the life
.0f the contract, including the negotiation process, -must . conform to
i-good faith and fair dealing.

Illustration 1 - _—

- Buyer A is granted by Seller B an extension of twenty-four
- hours of the time fixed for acceptance. When A the following
-day tries to contact B to communicate its acceptance, nobody
answers the telephone, nor is a telephone answering machine
connected which can take the message. B could not in good
faith object that A did not accept the offer in time gince it
was up to B to make sure that, at least during the normal
office hours, messages could be received by an employee or
left.or the answering machine. :

Ilustration 2
A contract for the supply and 1nstallation of a. special

-production line contains a provision according to which Seller
"A is obliged to communicate to Purchaser B any improvements
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it makes to the technology of that line. After a year B finds
out about an important improvement of which it was not
informed. When B complaing to A, A replies that the
:"production of that particular type of production line ig no
longer its responsibility but that of Company €, a wholly-
owned affiliated company of A, specifically set up to take
over this task. B may nevertheless claim that A ig in breach,
since A may not in good faith invoke the separate entity of C
to avoid its contractual obligations vis~&-vis B.

Ilustration 3
Under a distributorship agreement distributor A is entitled to
deliveries within the limits of those needed for a .reasonable
inventory fur A’s current sales, while manufacturer B has an
option to end the contract with a 30-day cancellation notice.
- Learning that manufacturer B is about to exercise the option
‘to end the contract, & places an order for goods suificient to
meet estimated needs for six months. B is not Hable for
: refusing - to fill A's order since A's order for goods for six
: months was npot made in good-faith.

Illustration - 4: . . . R T »
- Bxporter - A, knowing that importer B .is in financjal
difficulties, grants B the. right to pay the price of the goods
. in - four instalmenis over & period of 24 months after the
‘oo . conclusion of the contract. After the payment of the first two
ingtaiments A, under the pretext of B’s persistent financial
difficulties, asks B for adeguate assurance of payment of the
remaining two instalments and meanwhile withholds itz own
< performance. B may reject A's reguest as contrary to good
~faith and hold A liable for breach since A knew of B's
difficulties when entering into the contract and the situstion
hag not worstened since then.

b. "Good_faith and. falr dealing ig__intérngtiongi i_:;g'gle“_

The reference to "good faith' and f,airr,_deal_iﬁg__ in international
trade” first of all makes it c¢lear that in the context of the Principles
the two concepts are not to be applied according to the standards
- ordinarily adopted within the differsnt national l,egai systams. 1In other
. words, such domestic standards maybe taken into account only to the
, extent that they prove to be generally accepted at a comparative level.
& further implication of the formula used is that good faith and fair
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dealing must be construed in the lght of the special conditions . of
international trade. Standards of business practice mayizindeed vary
considerably from one trade sector to another, and even within a given
trade- sector they may be more “or less stringent depending on the
(v external -conditions Iin which the enterprizes operate. their size and
- technical skill, ete. c ' ’

‘Ilustration 1

Constructor A, when asked tc compensate Owner B for the
logs of prefit suffered as a result of the delay in completing
the plant, invokes a provision contained In - the standard
terms incorporated in the contract which excludes: any
liability on the part of the constructor for consequential
damages. B may not object that it could not reasonably have
expected such a provision in the standard terms and that it
therefore is not bound by it, if A can prove that in the
construction ihdustry such a provision iIs common practice.

Iﬂustrat}on 2

In accordance with the terms 0: a contract for the
construction of an industnal plant CGntractor A, after the
completion of the plant provides a training coursge to teach
the employees of Purchaser B how to operate the plant.
Nothing is said in the c:ontract about the qualifications which
trainees must possess During ‘the course some of B's
employees, who lack the necessary technical éki].ls, have
difficulties in foliowing the programme. A refuses to suspend
the course and to sgtart it all over again with ;other
employees. B cannct complain, as it was up to it to make sure
that the employees it designated for the course were
sufficiently qualified.

Idustrat.ion 3

The same contract as under Illustration 1, but with the
" training - ‘course’ hneid at A's factory. In teaching B's
employees, & follows the same standard course it uses for all
plantg of this type. Back home, B's employees have great
diffféulties in operating the plant properly. B is right im
cofpliaining, as A ‘should have taken into account the
‘ operational = conditions which B’s employees would later
encounter in’their country of origin. ' ‘
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¢. The mandatory nature of the principle of good faith and
fair dealing

'I‘he parties duty to act in accordance with good faith and fair
: _dealing is of 8uch a fundamental nature that the parties may not
contractually exclude or limit it. As to specific applications of the
general prohibition to exclude or limit the principle of good faith and
falr dealing between the parties, see Articles 3.18, 6.4.13 and 6.4.14d.

‘ On the other hand nothing prevents parties from providing in
their contract the duty to observe more stringent standards of

‘behaviour

Article 1.9

{Courses of dealing and usages)

{1} The parties are bound by any usage to
which they have agreed and by anv practices which
" they have established befween themselves.
., {2} The parties are bound by a usage that is
" widely known to, and regularly observad in
internatiorial trade by, parties in the particular
trade concerned except where the application  of
such a usage would be unréazonable.

- COMMENTS -

a. Courses of dealing and usages m the context of the
Erincivles

The present artiﬂle lays down the prmciple according to which the
) parnes are in denezal hound by courses oi dealing and usages which
meet the reqmrements set forth. in the arti.cle Furthermore, these same
requlrements must be met by’ couraes of deaung or usages for them to
be applicable in the cases and for the purposes expressly indicated in
the Princip!.es {i.e. Art.icles 2. 5(3) (::Eetermination of the mode of
acceptanée), - 9.1.15(1) (determination of the form of payment). 4.3
'(mterpret.atlon of the contract or of: sing;e statements or other conduct
of the parties) and 5.1.2 (determination of :lmpned obligations)).
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b. Practices established between the parties

A course of dealing or practice established between the partiegs to
a particular contract is automatically binding, except where the parties
have expressly excluded its application. When a particular practice can
' be deemed to be "established” between the parties wﬂ.l of course
depend on the circumstances of the cage, but the behaviour shown on
the occasion of only one previous transaction between the . parties will

normally not suffice.

Iﬂustration 1
. Supplier A has repeatedly accepted claims from Cusiomer B

for guantitative or quautative defects of the goods even two
weaks after their deiivery Faced with vyet another notice of
defects glven by B only after a fortnight, A chnnot _object
since the late notice amounts to a practice establi,shed
between it and B, whmh win be binding on it

c. Agresd usages

By stating that the parties are bound by usages to ‘which they
‘have agreed, paragiraph {1) of the present 'a'ri:icle merely applies the
"general prineiple of fresdom of contract laid domi":ih Article 1.3,
Indeed, the parties may either negotiate all the terms'bf their contract,
or for certailn aspects simply rvefer to other sources inciuding usages.
The parties may stipulate the application of any usage including a
usage developed within a trade sector to which neither party belongs,
or a usage relating to a different type of contract. It is even
conceivable that the parties agree on the applicaﬁ'tlon' of ‘what are
' sometimés misleadingly called usages, Le. a set of rules 1ssued by a
' particular trade association under the title of “Usaqes", but which
reflect only in part estab,hshed general lines of conduct.

d. Other applicable usages

Paragraph (2) lays down the criteria for the Identification of
usages appiicable in the absence of a specific agreement by the
parties. The fact that the usage must be “widely Kknown to, and
regul'aﬂy“observed [...] by, parties in the particular trade 'cOncerned"
is a condition for the application of any usage, be it at international or
merely at national or local level. The additional q'ualiﬂg:ation "in
international trade” is intended to avoid usages developed for and
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confined to domestic transactions being invoked also in -transactions
with foreigners.

© - Jlustration 1
Real estate agent A invokes a particular uzage of the
profession in its country vis-&-vis a foreign customer. The
latter may object to its application in view of the fact that
the ‘usage is of local nature and relates to a trade which ig
eminently domestic, '

Only exceptionally may usages of a purely local or national origin
be applied without any reference thereto by the parties. Thus, usages
existing at certain commodity exchanges, trade exhibitions or ports,
should be applicable provifed that they are regularly followed with
respect to foreigners alsc. Ancther exemption concerns the case of a
businessperson wno in a foreign country has already entered into a
number of similar contracts and should therefore be bound by the
usages established within that country for such contracts.

Illustration 2
Terminal operator A invokes a particular usage of the port
where it is located vis-a-vis a foreign carrier. The latter may
ot object that the usage is of a local nature if the port is
normally used by Ioreigners anc‘i the usage in question has
been reguiariy abserved with respect to all customers,
o irfeSpecmve of their place of business and of V_i:heir
* nationality. B "

qusa‘:ration 3
Sales agent B from country X is confronted with a requesi: by

one of its customers in country Y for the customary 10%
discount upon payment of the price in cash It may not
object to the application of such a usage vecause of its being
restricted te country ¥ if it has been doing business in that
country for é certain period of time.

e. Application of usage unreasonable

A usage may be rétjﬁiariy observed by the qeneraiitTy" of
businesspeople in a particular tracle sector but still be unreasonable in
.content The reason for this may lie in the oligopoiistic structure of
_the respective markets and/or in a particular way of understanding

 business relations. Such unreasonable usages are not binding upon the
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parties, notwithstanding the fact that they meet all the other
: requirementa for their apphcat:lcn in a given case. - C

1. Usages prevail gver Principles

Both courses of dealing and usages, once they are applicable in a
given .case, ~prevail over conflicting provisions -contained -4n- .the
Principles. The reason for thie is that they bind the parties as implied
terms of the contract az a whole or of single statements or other
conduct con the part of one of the parties. As such, - they are
superseded by any express term stipulated by the parties, but, in the
‘'same way as the latter, they prevail over the Principles, the only
“‘akception’ being those provisions which are specifically declared to be
“of'a mandatory character

~Axticle 1.10
(Not!ce}

(1) Where notice is required it may be given.‘ ¥

by any means appmprlate to the circumstances. )
_ {2) A notice iz eifective when it reaches the_
person to whom it is given. . .

{3} For the purpose of paragraph. (2) a noticeA
"reaches” a person when given to the pe.‘rsqlfl______gralgly
or dej.ivered to .that person’s prinecipal .ai.;p{ac;e .qu'
business or mailing address. e

(4) For the purpose of this article notice”
includes a declaration, demand, request or any other
form of communication.

- COMMENTS

a. Form of notices

This article first of all 1ays down the prlncip!.e that notices or any
_other kind of communication {declarations, demands, requests, _etc)
requu:ed by single provisions of the Principles are not subject to any
particular reguirement as to form, but may be given by any means
appropriate to the circumstances. Which means are appropriate will
depend on the actual circumstances of the case, in particular on the
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avallability and the reliability of the various modes of communication,
and the importance and/or urgency of the message to be delivered.
Thus, if the postal service is unrel.iable, it might be more appropriate
to use telex, fax or other forms of electronic communication for a
communication which has to be made.in writing, or the telephone if an
oral communication is suffictent. In ehoosing the means of
_commumcation the sender .must as a rule take: intoc account the
J_situation which exists in both .its.and the addressee’s country.

b. Recelpt princiole

With respect to au kinds of notices the Principles adopt the so~
called "receipt" principle, Le. they do not have effect unless and until
'they reach the person to whom they are given, . For some
communications this is expressly stated in the pr'ovisions dealing with
them {(see Articles 2.2{1} ({offer); 2.2{2) ({withdrawal of offer); 2.4
{rejection); 2.5 {acceptance); 2.7(1) (instantanecus communication fizing
peried for acceptancel! and 2.9 (withdrawal of acceptance). The purpose
of paragraph (2) of the present article is to indicate that the same will
also be true in the absence of an express statement to this effect (see
e.g. Articles 2.8 (declaration by addressee of a late acceptance); 2.10
{(objection to .a modified acceptance); 3.12 (declaration of willingness to
perform contract as understood by party entitled to avoid); 3.13 (notice
of avoidance); 5.1.23 (notice of the grant or refusal of permission);
5.2.3 (regquest for renegotiations in cases of hardship); 6.1.4 (notice
allowing an additional period of time for performance); 6.1.5 (notice of
impediment and its effect on the party’'s ability to perform); 6.2.1 and
6.2.2 {(reguest for specific performance); 6.3.2 (notice of termination):
and 6.3.4 (demand of assurance of due performance)).

¢. Dispatch principle to be expressly stipulated

The parties are of course always free to stipulate expressly for
the application of the dispatch principle. This may be appropriate in
particular with respect to the notices a party has to give in order to
preserve its rights in cases of an actual or’ anticipated non-
performance of the other, when it would not be fair to place the risk
of loss, -mistake or delay in- the transmission of the message on the
‘former.” This is all the more trie when one considers the ditﬁculties
-which méy arise at international level in proving efiective receipt of
" notice, ' ' '
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d. "Reaches"

In the contéxt of the receipt principle it is important to determine
with precigsion * when the communications'“in question “reach™ the
addressee. In an attempt to define the concept, paragraph (3} of the
present articie " distinguishes batween oral communications and any
* other form of communication. The former "reach™ the addressee if they
are made personally to it or to another person authorised by it to
receive them. The latter “"reach" the addressee as soon as they are
delivered either to the addressee personally or to its place of business
or mailing address. The single communication in question need not come
intc the hands of the addressee. It is sufficient that it is handed over
“to an employee of the addressee authorised to accept it, or placed in
““the mailbox, or received by the teléx, fax or computer of the
" addresses. o

Article
{Definitions)

in these Principles

-"eourt” includes arbitration .tribunal;

- if a party has more than one place of
business the place of business is that which
has the closest relationship to the contract and
its performance, having regard to the
circumstances known to or contemplated by the
parties at any time before or at the conclusion
of the contract.

COMMENTS

a, Courts and arbitration tribunals

The importance of the Principles for the purpose of the settlement
of disputes by means of arbitration has already been stressed (see
above comments to Article 1.2). In order to avoid heaviness in
language, however, in the text of the Principles only the term "court”
is used on the understanding that it coverz both state courts as well

as arbitral tribunajs.
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k. Party with more than one place of business -

For the purpose of the application of the Principles a party’s
pj.ace of business becomes relevant in a number a cases: ag the place
ipr the delivery of notices {(Article 1.10(3)}. for a possible ext;ensxon of
the time of acce'ptance because of a holiday falling on the last day
{Artlcie 2.7(2)); a=s the place of performunce (Arucle 5.1.13}; and for the
determinatmn of which party shoula apply for public perrnission
_\"{Article 5.1.22(a) ).

‘ With reference ko a party wrth multlple places of business
(normally a central office and various brancn offices) the present
article lays down the rule that the relevant place of business should
be considered that which has the closest relatmnship to the contract
and to its periormance Nothing is said with respect tc the case where

the place of the conclusion of the contract and that of the performance '
differ, but in such a case it is submitted that it is the latter which is
the more relevant one. In the determination of which place of business
has the closest relationship to a given contract and to its performance,
regard is to be had to the cirgumstances known to or contemplated by
both parties at any time before or at the conclusion of the contract.
Facts known only to one of the parties or of which the parties became
aware only after the conclusion of the contract cannot be considered.



