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FINLAND

I.  CENERAL aaszamri'o&s

1. The Draft, as indicated in its title as well as in Article 1, is
divided into two parts: the restitution of stolen cultural objects {(Chapter
II) and the return of cultural objects unlawfully ‘removed from the
tarritorj fﬂa Contracting Stata (Chapter III). 'The proposed rules on the
reatxtutxon of stolen cultural objects (Chapter II) ‘would apply alsc in
cases where the removal of a stolen cultural object ocutside the territory
of a Contracting State was not in itself unlawful in the sense of Article
1, subparagraph (b) and where, in consequence, the provisions of ‘Chapter
111 do not apply. - o

_Aé to Chapter II, it seems to contain two basic substantive rules of
fundamental importance: S . o
First, the claim for restitution shall be brought within a period
stipulated by the COnventlon.f'”
Second, a bona fide possessor shall, subject to the requirements provided
by the Convention, be entitled to compensation.

Under the Draft Convention, the first rule means that a Contracting
state is not allowed to apply a shorter pericd than that stipulated in the
Convention. Respactively, the second rule means that a Contracting State is
not allowed to be more "generous" towards a bopa fide possessor than the
" convention, i.e. the courts or other competent authorities of a Contracting
State are not allowed to corder compensation to be paid in cases where the
possessor under the Convention is not entitled to compensation and that the
amount of compensation shall not be higher than that provided by the
‘Convention. The scope of application of these rules is, however, limited to
international situations. Furthermore, Contracting States seem to be bound
by these rules even in international ‘cases where the law otherwise
applicable to the transfer of title under the ordinary choice of law rules
(lex situs at the time of transfer) would be the law of a non-Contracting
State. In other words these rules may be characterised as uniform mandatory
- minimum rules for the protection of the interests of the lawful owner of a
“'cultural object 1n 1nternatzona1 cases. :

' These sﬁggestéd mandatory minimum rules on the restitution of stolen
" eultural objects ‘might be difficult to undérstand by national legislators,
_”courts and other competent authorit;es for several reasons. First, there
are hardly any legal systems which in purely “internal cases make a
distinction between the restitution of stolen objects on the basis of
whether the object shall be considered cultural or non-cultural in the
_meanihg'of'the Draft. It might therefore be rather difficult to accept that
" guch a distinction should be made solely on the ground that the case is, or
has later become, znternatzonal ' ; -



Second, if it is considered that the existing internal substantive
law rules and choice of law rules do not give adequate protection for the
interests of the lawful owner of stolem or otherwise illegally. acquired
objects, the problem does not seem to be limited to stolen cultural objects
and certainly not to stolen cultural objects in international cases only.
Therefore it seems to be extremely difficult to find any valid and
acceptable justifications for the approach adopted in the Draft that the
efforts to create uniform mandatory minimum rules be limited to the
protaction of the owner of a cultural object in an international casa. We
alsc fear that the solution suggested in the Draft might be deemed to be
arbitrary and just to the extent that Governments, when considering the
ratification of the Convention and anticipating the reactions of their
respective parliaments, might conclude that the ratification of the
Convention would only be possible if the mandatory minimum rules for the
protection of the interests of the lawful owner were through their internal
legiglation extended to apply in all cases, irrespective of whether the
stolen chject is cultural or not and whether the case is ‘international or
not. Thig again would require a general revision of their property law and
choice of law rules applicable to the transfer of title of stolen property
which in turn would hardly be feasible in several States,

For these reasons we are at this stage in principle in favour of
deleting Chapter II. However, in case a large majority of delegates are
strongly in favour of maintaining Chapter I1I or, as the case may be,
gimilar medified mandatory rules, we would not be opposed, provided that
the Convention would allow a Contracting State to reserve the right to
exclude the application of Chapter IT.

2. The purpose of the Convention is to secure and facilitate the
restitution and the zeturn of stolen and unlawfully removed cultural
.cbjects. The restitution and the return is, however, subject to sevaral
.conditions and regtrictions. The Convention is only appl:l.cable to tha
restitution and return of such objects as are cultural objects within the
meaning . of . Article 2; the Cenvention does not apply where the theft or
unlawful removal occurred before the entry into force of the Convention in
respect of the State of the forum. (Article 10, para. (1)}); a claim for
‘restitution shall be brought within a certain pericd from the time of the
theft (Article 3, para. (2)); the bona fide possessor shall be entitled to
fair and reasonable compensation, to claim reimbursement of expenses; the
costs of returning the stolen object shall be borne by the claimant
{Article (4)); under Article 6 the requested State may in certain cases
refuse to return the unlawfully removed cultural object; the cbligation to
return the cultural ohject under Article 5 does not exist in the cases
enumerated in Article 7 and, £inally, under Article 8, a bona fide
possessor may claim compensation and the costs of returning the cultural
object shall be borne by the requesting State. In other words, the Draft is
mainly concentrated on the creation of obstacles to and restrictions on the
restitution, or respectively the return, of a cultural object.



On the other hand, the Draft-also contains a large number of detailed
provisions which allow a cContracting State to order the restitution of a
stolen cultural object or the return of an unlawfully removed cultural
cbject even where not required to do sc and to apply certain rules more
favourable towards the restitution a&nd return than the Convention. This
cascade of altogether eight rules is contained in Article 11 (a)(i)-(iii),
{b){i)~(iv) and (¢). In our opinion this methed is unnecessarily
complicated and difficult to read because of the great number of the rules
and numerous cross~references. PFurthermore, because of the detailed
drafting techniques, seldom usied in international. conventions, some of
these rules seem to be unnecessarily narrow, leaving outside their scope
certain situations which quite obviously should be therein.

Article 11 (a)(ii), for instance, provides that each Contracting
State shall be free to apply its national law when this would permit an
extension of the period within which a claim for the restitution of the
cbject may be brought under Article 3(2}. Does this mean that the State of
the forum is not allowed to apply its national law if that law - as the
case is in Finnish law ~ does not know any time limits at all? Is it
required, under this rula, that there must be a certain period provided by
national law, however long, and that a Contracting State is not allowed to
apply its own internal law which does not contain any limitations at all?
gacond, the rule above seems to suggest that the State of the forum may
only apply its own internal substantive law which provides for a longer
period, but not any foreign law even if that law, under the ordinary choice
of law rules of the forum, would otherwise be applicable. Having regard to
the purposes of the Convention, why should it prevent a Contracting State
from applying a rule of foreign law designated by its ordinary conflict of
law rules, if that rule would be more favourable t¢ the restitution than
the Convention and would be applied if the stolen object were not a
cultural object within the meaning of the Convention?.

- Again, under Article 11 (a)(iii), the State of the forum may apply
its national law, if that law does not require compensation to be paid to
the bona fide possessor. This rule would obviously lead to rather curious
results. Let us assume that a cultural object has been stolen and sold in
Finland to a bona fide buyer who alsc obtains possession of the cbject in
Finland and after that takes the object to Sweden. Under Swedish law the
purchaser is entitled. to compensation,. whereas under Finnish:law even a
bona : fide  buyer has - to return - the :object without any compensation
whatsoever. Thig means’ cbviously, :that‘ -Swedish courts could not disallow
the possessor's vright . to compensation. under subpara. (1il)' above by
-applying "its national law" because compensation  shall -be paid under
Swedish internal law. On the other hand, Swedish.courts would neither be
allowed to apply Finnish law although under Swedish conflict of law rules
the law applicable to the acguisition is PFinnish law under which the
purchaser would not be entitled to any compensation.
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Even this result seems to bes rather odd. Why should the Convention in
this case prevent Sweden from applying a law more favourable towards the
restitution and applicable under its ordinary conflict of law rules? Why
should the Convention give less protection to the lawful owner of a stolen
cultural object than that given by the State of the forum to the owner of a
gtolen bicycle? o

On the basis of the considerations above, we propose that the
compiicated rules contained in Article 1l (a)(i)=~(iii), (b){i)~{iv} and ()
be replaced by a general provision which would simply provide that a State
Party shall be free to apply any rules mora favourable towards the return.
This provision could read e.g9. as follows:

Nothing din this Convention shall prevent a Contracting State
from applying any rules more favourable towards the restitution
or the return of & stolen or unlawfully removed cultural object

than this Convention.

Furthermore, because of the cruclal importance of such a clause, We
propose that it be included in Chapter I, possibly after Article 1. :

3. The application of the Convention would require effective
cooperation between the judicial and other competent authorities of the
Contracting States. In proceedings relating to the restitution or return of
stolen or unlawfully removed cultural objects, the judicial and other
competent authorities have to obtain evidence, including expert opinions,
and other information from the requésting State concerning the object and
the grounds upon which the c¢laim is based as well as on the laws and
regulations of that State. In order to secure the restitution or return of
the object, it is often necessary that ths authorities of the regquested
State be able to act promptly, in particular by taking protective and other
emergency measures already before the proceedings are initiated in crder to
locate the cultural object and to secure its return.

.;ﬁ'dider to facilitate and promote the proper and effective operation
of the Conventicn, we feel that it is necessary that the Convention
establish a system of Central Authorities, widely adopted in several
similar conventions which require international cooperation between the
competent internal authorities of the Contracting States. Since the system
of Central BAuthorities would operate both in respect of claims under
Chapter II and Chapter III, we also propose that these provisions be
included in Chapter I, the title of which would then be General Provisions.
The proposed new p:ov1sxons could read a.g. as follows:
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Article X

A Contracting State shall designate a Central Authority to discharge
the duties imposed upen such Authorities by this Convention.

Federal States, States with more than one system of law or States
having autonomous territorial organisations shall be free to appoint more
than cone Central Authority and to specify their territorial powers.

Article ¥

Central Authorities shall cooperate with each other and promote
cooperation between the judicial and other competent authorities in their
States to secure the restitution of stolen cultural objects and the return
of unlawfully removed cultural objects.

Central Authorities shall, in particulaz, take or cause to be taken
appropriate measures:

a) to locate the stolen or unlawfully removed object,

b} to protect the physical preservation of the object and to prevent
its removal outside the territory of the State where the object
ls found by taking any eppropriate protective and emergency
measures, :

¢) to initiate or facilitate the initiation of proceedings for the
restitution or the return of the cultural objsct,

d) to inform each oither of stolen or unlawfully removed cultural
objects found in their territory,

&) to exchange information of a general character on their laws and
regulations as well as on any adninistrative arrangements
relating to the protection of cultural property in their States,

f) to keep each other informed of the operation of this Convention
and of any obstacles to its application. :

Finally, it should be pointed out that the proposed system of Central
Authorities is not proposed to be exclusive in the sense that all requests
and applications should necessarily be made through Central Authorities. On
the: contrary, it is to be understood that applications and requests under
the Convention may alsc be made directly to the judicial or other competent
authority in the requested State and also that the Convention would not
exclude direct cooperation between the competent authorities of the

Contracting States.



Ir. SPECIFIC OBSERVATIONS

1. Title of the Convention

We propose'that the titie of tﬁe Convention wbul&mread as foiloﬁs:
Convention on the International aspects of the restitution of stolen
{cultural objects] or the return of unlawfully removed cultural objects.

‘2. Title of Chagfér T

Proposed new wording: General Frovisions.

3. Artigle 1 . -

In case the title of the Convention would read as suggested above, it
does not meem necessary to have a refersnce to internaticonsl situations in
the chapeau of Article 1.

The éordiug of suﬁﬁaragraphs {a8) and (b) could be simplified if some
additional definitions could be added to Article 2 as suggested below.
Subject to these amendments subparagraphs (b) might read e.g. as follows:

(b)

the return of cultural objects unlawfully removed from ths

(territory of a Contracting State.

4. Article 2

We propose that Article 2 read as follows:

Article 2

For the purposes of thism Convention:

(a)

(b)

‘:'(c)

“éyiiurél object” means any material object qf' [outstahdingd
cultural significance, for example, in .an archaeclogical,
artistic, historicsal, spiritual or ritual area,

"unlawful removai" means the removal of a cult&f?i.ébjeét from
the territory of a Contracting State contrary to its law
applicable to the protection of cultural objects, .

"unlawful removal” shall also ;nclude_gasgs,wﬁeza the cultural
object was removed lawfully from the tefri#brg!of,a Contracting
State but not . returned to that State ,cpnttary. to. its law
applicable to the protection of cultural objects, .
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(d) "the law applicable to the protection of cultural objects" means
any rules and regulations .of .a Contracting State which contain

- prohibitions or restrictions relating to the removal of an object
outside the territory of that State because of its - cultural

significance.

In addition, we propose that a new article be added after Article 2
of the present text of the Draft as follows:

Article 2 bis

When détermining whether the object,  alleged.. tc be sgtolen or
unlawfully removed, shall be deemed to be a cultural object in the meaning
of Article 2, subparagraph (a), the judicial or other competent authorities
shall duly take into account the law applicable to the protection of
cultural objects of the State from the terrztory of which the object was

removed.

5. Chapter IX

- S8ee the comments above, I, 1.

6. Title of Chapter III

wWe propose that the title read: Return of unlawfully removed cultural
objects. . ,

7. Article 5, paragraph 1

'Following the amendments proposed above to Chapter I, we ‘_._-propbse -that
paragraph 1 of Article 5 be replaced by the following provisions: -

Article 5 -

{1) where a cultural object has besen unlawf ully removed from the
territory of a Contracting State (the reguesting State) to another
Contracting State, the court or other compsetent authority of the
Contracting State where the object is located (the State addressed) shall
'upon request order the object to be returned.: :

(2) The reguest may bé made by the requesting State through Cbntral
Authorities or directly to the court or other competent authority of the
State addressed and it shall be accompanied by the particulars necessary to
determine whether the removal was unlawful in the meaning of Article 2.
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{2) The court or other competent authority of the State addressed may
request that the reguesting State obtalin from the court or other competent
authority a decision or other determination that the remcval of the object
was unlawful. '

8. Article 5, paragraphs 2 and 3

Both Chapter I and paragraph 1 of the draft article 5 seem to provide
that where a cultural object, within the meaning of the Convention, has
been unlawfully removed from a Contracting State to another Contracting
State, the object shall be returned, the status guo ante shall be rastored.
It is therefore rather surprising to read that under paragraphs 2 and 3
this is not the case. According to these provisions it is not sufficient
that the reguesting State be able to give full evidence that an unlawful
removal in terms of the Convention has taken place. In addition, the
reéﬁesting State has to prove that the removal, or rather the non-return,
of the object, would significantly impair one or more of the interests
iisted under paragraph 3. This means, in other words, that even in cases
where an unlawful removal has clearly taken place, the State whose laws
have been violated ("the victim State") has to prove that the new home of
the cultural object in the State addressed is a bad home where the cultural
object would be maltreated or that the requesting State itself is desperate
at having lost the object. If the requesting State fails, the object will
not be returned; the object has, though illegally, found a new home. '

We are unable to understand the whole "ph:..loscphy“, if any, of the
system adoptad in paragraphs 2 and '3, unless its purpose is to create a
diplomatic crisis between the two Btates concerned. The criteria enumerated
in paragraph 3 are so vague and general that they would only offer the
courts of the requested State, perhaps even against the wishes of their
Government, to refuse the return, for instance on the ground that the
object is indeed of outstanding cultural importance, but not specifically
and at least not exclusively for the requesting State. We are afraid that
the provisions in paragraphs 2 and 3 would in the practical application of
the Convention lead to the result that unlawfully removed cultural objects
would rarely, if ever, be returned. For thege reasons, and subject to the
_amendments our delegation has proposed ta Article 6, we suggest that
paragraphs 2 and 3 be deleted. :

9. Article &

We recognise that there may be exceptional cases where the requested
State cannot reasonably be reguired to return the cultural object, although
the removal has been unlawful. However, we feel that these problems cannot
be appropr:.ately solved by rules comparable to paragraphs 2 and 3 of
Article 5. Instead, we suggest that Article 6 be rewritten in such a way
that it would contain an exhaustive list of fairly narrow exceptions to the
obligation to order the return. The suggested provisions would largely



follow the traditional patterns of grounds for refusal wused in
internatzonal J.nstruments on :.nternational legal | sslstance and recogn:,tion
and’ enforcement of fore::.gn Judgments, yet having egard to the particular
problems ar:.sing in the context of unlawful removal of cu.ltural objects.
The proposed new art:i.cle 6 would read as follows:

 Article 6
The return of the culturaimobjec__i::_ may be refused where:

(a) the return would s.r.gn:.f.r.cantly impair the physical preservation
of the object or of its context, or

(b) the cultural object, pr.z.or to the unlawful rsmcval from the
reguesting State, was unlawfully _removed from the State

addressed, or

(¢) the cultural object has a closer connection with the State
addressed and the return would be manifestly contrary to the
fundamental pr.r.nczples on the protect.r.cn of the cultural heritage
of that State, or

(d) the return of the cultural object would be man.zfestly contrary to
. the fundamental pr.mc.zples of the law of the State addressed

In the context of Article 6§ some delegations have proposed (Study LXX
.= Doc. 29, Misc. 19 rev.) that the return of an unlawfully ramoved cultural
object might also be rnfused in cases where the cultural object has a
closer connection with a third State than w:l.th the reguesting State ‘and
even that in such cases the State addressed might order the object to be
'returned” to that tlurd State although the object was not unlawfully
removed in the meaning of the Convention from the territory of that third
State. This proposal 5 to suggest that :.f the cultural ob;ect Was
unlawfully remgved_from , State A to State B, this. unlawful ‘act, violation of
the law of State A, should give State C a cla:.m agamst ‘State’ B, a claim
which State C d:.d not have under the Convention. Moreover this claim
triggered by the v:.olat:.on of the law of State A would have such a force
that it would extlngu:.sh the c1a1m of that same State A itself. :

: We are unable to understand and to accept this prOPOsal. We are also
,afraid that, if the proposal were adopte.d, it would create a serious obsta-
cle for a large number of countries to ratify the Convention. Therefore we
are strongly against the inclusion of the proposal in the Convention.

o ‘on the. other hand, it should also be noted that under the Draft
: Conventn.on, there might be .cases where several Contracting States may have
made requests for the return of the same cultural object anlumully re’noved
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from their territories. The object may have been first unlawfully removed
from the territory of State A to State B, then once again unlawfully, in
violation of the law of State B, removed to State C, after which both
States A and B make a request to the court or other competent authority of
State C for the return of the cultural object on the ground that the
removals violated their respective laws and were unlawful within the
meaning of the Convention. These situations of successive unlawful removals
are, however, entirely different from that contemplated in the proposal
mentioned above (Study LXX -~ Doc. 29, Misc. 19 rev.). As in the case of an
unlawful counter-removal (see proposed Art. 6(b) above), these cases also
should be solved following the principle prior tempore, potior iure, i.e.
the claim of State A, based upon the first unlawful removal should prevail,
irrespective of whether the object might be deemed to have a closier, or
even a manifestly closer connection with State B. The object shall be
returned to State A, the status guo ante will be restored and after that
States A and B are freé to continue their battle, which fortunately falls
outside the scope of this Convention.

_;0. Article 8

'Although we understand the reasons for the inclusion of paragraph 1
in Article 8, we do not think that the provision is necessary and it could
be deleted. If the Article provides that a Contracting State may make the
raturn conditional upon paying compensation to the bona fide possessor, it
goes without saying that a mala fide possessor should return the object
~without compensation.

7 A8 to paragraphs 2 and 3, they both seem to be drafted in such a way
that does not in our view accurately reflect what in fact the Convention
‘intends to say. The actual wording of both provisions seems to suggest that
the Convention imposes an obligation upon Contracting States to provide
- that a bona fide possessor shall be paid compensation and that the expenses
" of the possessor will be reimbursed. In addition the text goes even
' further, it even seems to suggest that the possessor shall have & right,
_ based directly upon the convention, to compensation and reimbursement. It
" is only in Article 11 (b)(iii) that we can find that this in fact is not
' the case. Instead, the guestion is ultimately left to the national law of
each Contracting State. Each Contracting State - in fact all Contracting
States -~ are completely free, e.g. when ratifying the Convention, to ‘adopt
even a mandatory rule that no compensation nor reimbursement of expenses
' shall be paid to the possessor in any case where the object is ordered to
‘be returned, if they wish to do gso. =~ See also our comnents and the

" proposal, supra I.2,

For these reasons we consider that the wording of paragraphs 2 and 3
. should be revised in such a way that it would not be misleading, suggesting
' that thers should in all cases be an obl;gation to pay compensation and

reimbursement of expenses.
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As to the compensation to be paid to a bona fide pessessor under
paragraph 2, we further consider that a CQntracting State should oniy be
allowed to make the return conditional upon compensatio,n to be pas.d only
where the acquisition has taken place after the unlay ul removal. i

On the basis of the ahove considerations andmsubject( to dfaftiing,
paragraphs 2 and 3, as new paragraphs 1 and 2, might read e.g. as follows:

Article 8

{1) The court or other competent autho.i‘,f.ty of the State addressed
may, upon ordering that the cultural object shall be returned, order that
the regquesting State shall pay a falr and reasonable compensation to the
possessor, unless':the possessor, . having acquired the object after the
unlawful removal, knew ... ' o

(2) The court or cother competent authority of the State addressed ‘may -
also order that the regquesting State shall reimburse to ‘the possessor
expenses incurred in the protection ...

. paragraph 5 has also been drafted in such a way that it seems to
impose upon the regquesting State an obligation, based upon the Convention,
to bear the costs of returning the cultural object. Even this might be
slightly misleading; since the intention obviously seeans to be that the
8tate addressed has no obligation to bear these expenses, but if that
State; soma other State or an-organisation or a private persoﬁ is generous :
enough to bear such costs, the Convention cart.alnly has nothing against it. -

As to paragraphs;.4 and 6, we consider that these provisions
unnecessarily deal with details which should be 1e£t to na.tional law. ‘We
also consider that the exact legal meaning of thesa prov:.sions does ‘not’
seem to be entirely clear. We therefore suggest that these provisions be"
deleted. :

11. ‘Chapter IV -~ Claims and actions

As to the proceedings -relating to the returh of unlawfﬁlly removed -
cultural objects (Chapter II1I), there is no need to have any specific rules-
relat:.ng to jurisdiction in  these cases, prov:.ded that ocur - roposal for a-
new ‘Article 5 or a similar rule be adopted. In that case 'Artzcle 5 would
already in’ itself. indicate . that the request shall be made = as is
self~evident - to the court or competent authority of the CQntracting State:
where the object is located. It is alsc self-ev:.dent that the quest:.on of
"recognition" or "enforcement" of a foreign judgment does not arise in
these cases. The reguested State enforces its own order, the object is
returned and the case is closed.
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For these reasons we suggest that the provisions in Chapter IV of the
present Draft be transferred to Chapter II if that Chapter be maintained.
This would also make the structure of the Convention clearer, in particular
if States were to be given the possibility to reserve the right to exclude
the application of Chapter II as suggested above in I, 1.

THE WETHERLANDS ™)

In the Preliminary Draft, as it is presented by the BSecretariat,
{Study LXX - Doc. 31, p. 18 et seq. }, Article 9 on claims and actions has
four variants. ' -

The Netherlands and the Hague Conference offered variant II jointly.
I+ should be recalled that variant I appeared in the project presented by
the study group, but that the discussions within this group on
international jurisdiction had not gone into depth.

1. Inte:national jurisdiction at the stage of litigation

Critigque of variant I

According to variant I,the plaintiff may introduce an -action aeither
before the courts of the State of the habitual residence of the possessor
of the cultural object, or before those of the State where the object is
located. The use of the alternative ".. or ..." shows that the intent is to
make an exhaustive enumeration of the bases for assuming jurisdiction, and
this is further shown by the fact that paragraph 2, allowing for
jurisdiction on the part of the £forum chosen by the parties and for
arbitration, begins with the word' “however"' '

The provision for jurisdiction in the courts of the State where the
cultural object is located is an important new step. Indeed, in domestic
law, as in treaty law, such as basis for jurisdiction is today practically
unknown. Neither in the domestic law on assumption of jurisdiction, nor,
for example,'ln the Brussels and Lugano Conventions is the court of the
place where an object is located granted jurisdiction over claims relating
to movable praperty Now, in the particular case of a treaty text aimed at
the restatut;on or the return of stolen or  illegally exported -gultural
property, it is essential to be able to act immediately wheére the object is
located, since otherwise there is a risk that it will once again be

exported.

(¥) Presented in conjunction with the cbserver of the Hague Confersnce on Private International Law.
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-But what is . disturbing..in wvariant I .-is that the plaintiff is
.pxevanted .from -ntiliging - grounds - for jurisdiction which are perfectly
.reasonable and recognised in both-domestic and treaty law.on the assumption
;Qf jurisdiction: for example,.the court of the:place of :the ‘domicile (and
.not. simply. of. the habitual residence) of the defendant, the court of the

place.whgre the crime was committed (for example, in the case of /theft), or
again.that of:the domicile or of the habitual residence of a co-defendant,
accomplice in the commission. of the illegal act. The exbaustive solution,
which is debatable .on the. merits, may alsoc be met by opposing ‘political
1arguments: An .the . framework of the States which have established among
-themselves. a system for international jurisdiction (Brussels ~and Lugano
Conventions, Inter~American Conventions), why put the:brakes on the treaty
mechanism to which the parties and the courts are accustomed?

et

?resentation of variant IT

For this reason, the first paragraph of variant II, as proposed by
the Netherlands and the Hague Conference, retains the new: and constructive
element proposed by the working group, which is provision for jurisdiction
on the part of the court of the State where the cultural chject is located,
while rejecting the.exhaustive nature of the proposal. In brief, this would
leave .intact the prdinary or treaty rules in force in Contracting States
and variant II would, in addition, always allow the plaintiff to have
recourse, if he so wishes, to the jurisdiction of the court of the placs

where the object is located.

The authors of this proposal would see no major obatacle to the
express retention of paragraph II of variant I, which allows the parties to
gubmit their dispute to arbitration, although in practice this would
correspond to the ordinary or treaty rules -in force in the Contracting

States.

. Because of the fact +that the ordinary or treaty rules on
international jurisdiction may lead the plaintiff to file suit in the court
of a State other than that where the property is located, it seemed useful
to provide in paragraph 2 of variant II that the State where the object is
located may take provisional or conservatory measures, pending the results
of the lawsuit on the merits brought in another State. This rule, which is
dirgctly inspired by Article 24 of the Brussels Convention, appears to - be
most useful in order to avoid the cultural object being immediately
re-exported to a third State.

Critique_ofﬂvariant ITII

As concerns, var:.a,nt IIT proposed by the del-gation of the Unitad
States, it seems to result from a misunderstanding. : S
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Paragraphs 1 and 2 appear to be rules of international jurisdiction,
but they are very debatable rules. ‘Indeed, these provisionas take into
consideration the habitual residence of the plaintiff 'in a  Contracting
State, while in the practice under domestic and - treaty rules for
international jurisdiction, the residence, the nationality or the domicile
of the plaintiff is never taken into consideration to justify the
jurisdiction of the court of another State, that of the defendant's
domicile or residence, or that of the location of an object, or the place
of the crime, etc. It is known that the domicile or the nationality of the
plaintiff is <taken into consideration as an exorbitant basis of
jurisdiction to justify the Jurlsdlctlon of the plaintiff's court, but not
that of the defendant!

In truth, these rules have been proposed only to support those which
appear in paragraphs 3 and 4, which do not deal, it appears, with
international jurisdiction, but rather with the scope of application id
space of the international Convention itself. The intent is to avoid that
the international Convention might be invoked in litigation between persons
habituzlly residing in the same State, or where the stolen property has not

crossed a frontier.

~That is an entirely different aspect of the problem, which ought to
ba resovlved by ad hoc rules, and not by utilising rules of international
jurisdiction in an artificial manner. :

Critigque of variant IV

Variant IV, proposed by the Greek delegation, meets certain concerns
of the  WNetherlands and the Hague Conferance, but arises from::a
systematically different approach. o Com

Cartainly the exhaustive listing of jurisdictions in variant I is
augmented by the reference to the forum delicti commissi. Nonetheless, it
is hard to see why some bases for jurisdiction are ruled out which are
perfectly reasonable and normal and are accepted in domestic or treaty law,
partzcularly in the Brussels and Lugano Conventions. :

But the Greek proposal goes even further, since it would regulate in
detail the enforcement of foreign judgments.

2. Enforcement of judaments

The Greek proposal offers a relatively detailed set of rules for the
enforcement of judgments rendered in application of the Convention. The
danger is that the proposal might raise a problem which would soon go
beyond the provisions proposed by the Gréek delegation. ' :
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Indeed, betwsen the introduction of the complaint, which falls‘in the
area of international jurisdiction, and the enforcement of the daciszon,
are situated a certain number of-legal operations’ concerned with the coming
into play of the rules of jurisdiction, which are not deéalt with in variant
IV. No specifics are given in respect of the rights of the defence (in case
of default, the judge of the court of ‘origin generally cught to vefify that
the defendant has been notified of the summons in time to be able to defeénd
himself); neither has the problem of concurrently pending lawsuits been
dealt with (what is to be done if, for example, the plaintiff brings the
action before the court of the habitual residence of the defendant and then
introduces a new action before the court of the place where the object is
located?), nor has ex offic;o ver;flcatlon of the basia for international
3ur1sd1ction.< ' ' C '

‘'Pinally, the ‘Netherlands and the HagueICOnference‘would';mﬂfdr to
adopt the same ta&tic as for jurisdiction and refer to the ordinary or
treaty rules of Contracting States on the enforcement of judgmentl.

Rather than be silent, it would appear, however, preferable to adopt
a very simple express rule actording to which: "the decisions rendered in
application of the present Convention by a court having jurisdiction under"
Article 9 are recognised and enforced in the other Contracting States under
the donditions provided by the ordinary or treaty law of the reQuested
State", S

. The ‘adoption of an express provision along these lines’ inserted in
the Convention would have the advantage of providingf*é’:Bﬁsié"fbr ‘the
enforcement - of decisions in the States which only alléw’ for the ‘enforcement
of- a foreign decision within the framework of an’ international” treaty”
{Natherlands, WNordic States, etc.) without having to undertake’ the
difficult and complex construction of an ad hoc set of -rales for'

enforcement of judgments.

PR e SWEDEN

'~ At the second session of the committee of governmental experts there"
were sharp differences of opinion on important matters and a great number -
of amendments were proposed. Against this background, the Government will
limit its observations to a few important matters. If these issuves can be
solved, it should be possible to reach a consensus on other matters.

The most crucial guestion is, as has been stated before, that of the
scope of <the Convention. To aveid misuse the Convention should be
applicable only to a limited number of items. This could be achieved by
defining cultural object as an object of outstanding cultural s;gnlflcance
(e¢f. Study LXX - Doc. 31, Article 2, Alternative I).



. Further it is of  great importance that  the Convention make it
possible to grant a bona fide possessor reasonable compensation -if  the
object is returned. The absence of such rules would make it difficult to

accept the Convention.

Thirdly, 1t is of importance that there are statutes of limitation
and that the periods of limitation are relatively short.

1. One of the conclusive facts emerging from the previous meetings
of the Unidroit committee of governmental experte is the unanimity
expressed implicitly or explicitly by the participating countries on the
necessity of effectively protecting cultural cbjects from being unlawfully
removed from the territories of States through theft, illegal export or
illegal excavations.

. 2. This fact, together with the lack: of '‘an effective and workable
system at present, make it - in a sense - imperative to set up a system in
conformity with universal moral principles” for settlement of the pressing
uestions regarding the return of stolen, illegally exported or unlawfully
excavated cultural objects.

- It is needless to say that the relevant guestions with regard to
absolute time-limits for claime for restitution of cultural objects, the
conditions for the admissibility of claims and the retroactivity of the
system should be taken up within the framework of the same principles,
bearing in mind the very fact that cultural objects are not normal
nerchandise.

3. In this regard, the Turkish delegation wishes to refer to
preparatory work already undertaken by the European Community in order to
draw up a regulation on the return of cultural objects uniawfully removed
from the territory of a member State. The main aim of adopting a regulation
is, as it is understood, to establish an effective and workable syetem of
protection again the illegal circulation of cultural objects within the
Community as of January 1, 1993 when all 1nterna1 frontier controls will be
abolighed. : :

The Community's approach in this regard, as indicated briefly in the
report (Com(91)447 final c¢3-0080/92), is based on and consists in the

following:
- Detailedldgfinition of cultural objects,

~ An export licencing system (certificates of origin)
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-~ pAbolition of absoclute timeé-limits for claims for return of
certain illegally removed cultural objects (cultural objects in
public ownership, ecclesiastical objects such as icons).

It may be interesting to know that in this connection it is also
stated in tha:said'réport that the absolute period of limitation can be
abolished, if the scope of definition is not extensive. The ‘arqument to
this effect is that cultural objects are not normal merchandise 'and 'that
their value increases with the passage of time. Therefore, insistence on
the absclute time limitation serves only the interest of illaegal possessors
and opens the door for legal ownership for them and furthermore encourages
illegal practices in this field.

- Completion of the court's ruling as soon as possible aftex
submission of the claims for return of illegally removed cultural
objects. ) )

‘= Certain limitations on court competence.

-~ Limitation of the financial and juridical rights of possessors of
cultural objects. - R L

4. The way the draft of the Regqulation and amendments are formulated
indicates that preparatory work is geoing in the direction of maintaining
the guiding approaches and principles summarised above when the Regulation-
is finalised.

5. 'The Turkish delegation considers it worthwhile to propose:to the-
committee that a representative of the European Commission be invited .to:
the third meeting of the committee of governmental experts so’'that”
participants may have an opportunity to have first hand information
concerning the system under consideration by the relevant committees of the
Community and may evaluate during ite deliberations the possible benafits.
to be derived from this participation.

6.°"If - ‘sdch participation cannot be assured at the third meeting:of"
the Unidroit committée of governmental experts, it may be recommendable to
defer that meeting until a time when such ‘participation can be guarvanteed..
The reason for this proposal is that such participation may contribute to
the early completion of the draft Convention which will, hopefully, be

effectively applicable.
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VENEZUELA

l. Title of the Convention

, We can accept the proposal with the following addition din
parenthesis: "Convention on the International Return of . Stolen or
Illegally (Obtained and) Exported Cultural Objects" since we believe that
objects from illegal excavations should be included. :

2.  Title of Chapter I and Article 1

We agree to the title of Chapter I; as regards paragraph (a) of
Article 1, we would delete the last part "which have been moved across an
international frontier" as we believe that the crossing of frontiers, be it
legal or illegal, is the only way in which an object can be transferred
from one country to another.

As to paragraph (b}, we would delete the last part "applicable to the
protection of cultural objects®, since such deletion would permit the
application of rules which, while making no express reference to the
protaction of cultural objects, might be applicable, as is the case with
offences under the ordinary or special criminal law.

3, Article 2

The content of Alternative 1II seems to us to be the most appropriata
as the scope of the notion of a cultural object is quite broad. We are
moveover in favour of the proposed new paragraph because it pays due regard
to domestic law in the context of the Convention.

4. Title of Chapter II1 and Article 3

We would suggest adding to the title of Chapter II the words in
parenthesis: "Chapter II = Restitution of stolen (or illegally obtained)
cultural objects", so as to ensure consistency with the approach set  out

under print 1 of these cbservations. -
We wauld suggest the following text of Article 3:
"}, The possessor of a culturzl cbject which has been

stolen or illegally removed by excavation shall return
it to its owner.
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Z+ Any claim for restitution shall' be brought within.
a period of five years from the time:when the claimant -
knew or ought reasonably to have known the location or

the identity of the possessor of the object, and in
any cage within a period of ten years from the time of
the theft.”

wWe prefer the term "possessor" to "owner” as the former expresses a
gimple factual relationship, the possession of the object. .The -latter, :
touches on a much more complex legal problem, that of ownership, which
opens up discussion of the legality or illegality of the cwnarship and
thereby makes matters more complicated. -

5. Article 4

We accept the second variant of Alternative I as it stands with the
exception of paragraph 2 where we would prefer the words "whether the
possessor exercised due diligence® instead of "such diligence” which is

less binding.

We would retain the text of paragraph 3 as far as the word
"gratuitously®, deleting the words betwsen square brackets which constitute

a limitation.

6. Article's

We would suggest the adoption of Alternative I with the following
amendments:

"l. When a cultural object has been removed from the
‘- territory of a Contracting State contrary to its law,
that State may regquest the court or other competant
" authority of a State acting under Article 9 to oxder-
‘the return of the: object to the reguesting State."

We would retain the:whcle of paragraph-2 of Alternative II (at the
bottom of page 9) and paragraph 2 of Alternative I would become paragraph 3
of - that alternative, -subject to the deletion of the words "or be
accompanied by" in the second line. ST : :

The amendments - proposed by our ‘legal service are intended to
facilitate procedures and to ensure effective results.

As regards paragraph 3, which would become paragraph 4, we would
accept Alternative B as it stands since, in our opinion, it includes more

R
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of the relevant factors to be taken into consideration in connection with
the legal interest in the recovery of cultural okjects.

7. Article 6

We would recommend the adoption of Alternative II on the ground that
it is much simpler and therefore less specific than Alternative I. Wa can
accept the text as it stands.

8, Article 7

We would adopt the text as presently drafted with the following
clarifications:

(a) the paricd after the death of the person who created the
object should in paragraph (a) be fifty years;

(b) the limitation period in paragraph (b) should be five years;

{c) the requesting State should be aware of one of two elements,
‘either the location of the object or the identity of the
posSEessor; :

{d) the exception for which provision is made of thirty years as
from the date of the export of the object should apply in all:
cases.

9. Article 8

We would prefer in paragraph 1 to speak of the object having been
exported contrary to law rather than to refer specifically to the law
applicable to the protection of cultural objects so as to broaden the legal
criteria. As regards paragraph 2, we would again support such a general
reference in respect of the good faith possessor. Paragraph 3 should
likewise be applied on the basis of the same principle. :

‘With respect to paragraph 4, we prefer the second version which we
find to be better structurad and clearer.

Paragraphs 5, 6 and 7 reflect to the principle of good faith.

10. Artic;e 8 bis (new)

The adoption of the Finnish proposal would geem to be justified as it
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would permit, as it were, & preliminary legal decision to be taken on the
guestion of whether or not an act was illicit.

11. Article 9

Of the various alternatives prepared for Article 9, we would Ffavour
Alternative I which would disregard all other international conventicns
and give preference to the application of this new Convention.

12. Article 9 bis

We likewise support the introduction of Article 9 bis as it tends to
reinforce the effects of res judicata beyond the frontiers of the State
addressed and would in all cases reguire measures to be taken for the
preservation of the object.

Similarly, with a view to ensuring the respect of the decision of
courts, we would favour the adoption of Articles % ter, guater and

guingues.

13. Artiele 10

A8 to Chapter V, Final provisions, we would see Article 10 as being
useful although we would in paragraph 1 delete the words "applicable to the
protection of cultural objects" as elsewhere in the text, principally on
the ground that sometimes no such rules of law exist. The deletion of this
raference would permit the application of the whole of national law,
including the ordinary law, by way of the Convention.

We could accept paragraphs 2 and 3 without amendment.

14. Articles 11, 12 and 13

The acceptance az they stand of the propoused Articles 11, 12 and 13
would seem to us to be in order.





