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INTRODUCTION

This document is the result of an in-depth comparison between three
documents.

The f£irst is the Directive ggithe,Council of the European Communities
on the Coordination of the Laws of the Member States Relating to
Self-Employed Commercial Agents, 18 December 1986 (86/653/BEC), hereinafter
referred to as the Directive.

The second is a Preliminary Draft of a Unidroit Convention on
Contracts of Commercial Agency in the International Sale of Goods. This
proposed convention was drafted by Professor Dietrich Maskow (Professor of
International Commercial Law, Institute of Foreign and Comparative Law of
the Academy of Political and Legal Science, Potsdam-Babelsberg) and
pertains to. the internal relations between principals and agents in the
international sale of goods. The text is from Unidroit 1989, Study LXXI -
Doc. 1 (Original: English).

The third text is the 11-11-1990 Final Draft of the International
Chamber of Commerce {ICC) Model Form of Agency Contract for International
Trade (relating to seli-employed commercial agents) which was published
with an Aintroductory note in Unidroit 1991, C.D. {70) 20 (Original:
English), the Becretariat memorandum pertaining to Item 5(e) on the agenda
of the 70th session of the Governing Council of Unidroit.

The Directive now exists as the law of the EC doncerning the internal
relations between principals and agents for international  as well as
domestic sale of goods.

The Maskow draft was circulated to Unidroit's Member States as well
as to corresponding collaborators with a request for comments pertaining to
the necessity or desirability of such an international convention as well
as to the specific provisions of the draft. Various responses were received

and these comments have peen included in this documaent.

This analysis takes the following format. General comments relating
to the entire proposed convention are listed first.

Each individual provision or paragraph or sub-topic of the Directive
is then listed individually with corresponding provisions or paragraphs
from the two other sources, if any. This constitutes part I of the study.
Specific comments are attached to each individual section.
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part II of the study takes those remaining paragraphs or provisions
of the Draft which have no direct correspondence with the Directive and

iists them, aleong with correspondingiICC*hrbvision§} if any. ©

part III of the study includes the provisions of the ICC contract
which have no correspondence with either of the other documents.

Thus each and every provision of the three documents is included
somewhere within parts I, IT or III. T Dot _

As will be noted, the three documents entire1y<_differen£ in
eharacter. The first represents existing domestic legislatibn; the second
an international convention, and the t+hird an actual contract. Thus, while
there may be similarities between the texts there are certainly a number of

differences.

Tt should also be noted that the Directive was chosen as the starting
point for this gtudy. It would also have been appropriate to start with the
international document since it is meant to be a universal instrument and
specific comments have been directed to that document. Of .course the modsl
contract would also have been appropriate as this probably represents real
contracts between principals and agents at an international level. However,
as the Directive is highly reépected”by countries desiring to bring their
own law intc conformity with that ‘of the BC countries and given the
impertance of the BC today in international trade, this document has been
chosen as the basis of the study. e

1t remains of ‘course to be seen how effective or successful the
Directive -willw Become within the EC and it would be appropriate to
incorporate any necessary modifications or additions inte a truly
international convention. : R



v

SECTION SUBTITLES

Chapter 1 ~ Scope and General Provisidnéf"'

=1
=2

Chapter 2

I~10
I-11
I-12
I-13
1-14
1-15
I-16
z4i7;
1-18

Chapter 3

I-19
I-20
I-21
I-22
I-23
I-24
I-25
I-26
1-27
I-28

' Agent's

Geographical scope

Substantive scope

Commercial agency defined

Exclusions:
Exclusions:
Exclusions:
Exclusions:
Exclusions:

Exclusions:

employees, etc.

special appointees

unpaid agents

market agents

crown agents

special types of agents

~ Rights and Obligationg of the Parties

Agent's

Agent's
Agent's
Principal’s’

Principal's

- Principal's

Principal's

obligations:
obligations:
obligations:

obligations:

good faith
general
disclosure/informative

compliance

obligations; good faith

obligations: assistance

obligations: disclosure/informative

obligations: transaction status disclosure -

Derogation.by parties: obligations

- Remuneration of the Agent

Remuneration:

standard

Remuneration: definition of commission

pemuneration: inapplicability of Directive

Entitlement
Entitlement
Entitlement
Entitlement
Entitlement
Entitlsment

Entitlement

to
to
to
to
to
to

to

commission:
commission:
commissions:
commissions
commission:
commiseion:

commission:

directly procured customers
previously acquired customers
sole agents

exclusive agents

after termination of contract
transaction commenced prior

prior agents



I-29
I-30
i-31
I-32
I-33
I-34
I-35
I-36
I=-37
I-38
I-39
I-40
I-41

Chapter 4

I-42
I-43
I-44

Chapter 5

1-45
I-46
I-47
1-48
I-48
I-50
I-51
I-52
1-53
I-54
I-55
I-56
I-57
1-58
I-59

Commission arises: transaction executed by prinecipal
Commission arises: transaction not.executed by principal

Commission arises: transaction executed by third party

Commission arises: transaction not. executed by third party

Commission: dus date -

Derogation by parties:. payment schedule .

Right to commission estinguished due to non-execution
Refund of commission paid . .. R
Derogation to detriment.of agent

Statement of commission due

Agent's right to inspect books .

Derogation of right to inspect books

National laws: agent's right to inspect books

- Contract Formation

Requirement of written contract
National reguirement of written form

Prolongation of contract

- Termination, Remedies and Post~Contractual Obligations

Termination of contract of indefinite duration =
Period of notice raquiréments

National laws regarding period of notice
Derogation from required period of notice
Notification schedule IR
Effect of prolongation of contract on period of notice
Termination: breach of contract P T
Termination: exceptional circumstances

Right to indemnification ox damages
Indemnification: rationale .
Indemnificaﬁibn: calculations

Indemnification: maximum allowance
Indemnification: damages not precluded

Damages caused by breach

Effect of agent's death



i

I-60 Remedyrstatuté of limitations

I-61 P;ogreéss report for EC Commission

I-62  No right to remedy: breach of ‘contract

I-63 No right to'rémédy: termination by agent

I-64 No zight to remedy: agent's rights assigned to another
I-65 Derqgation from reﬁédy prdviéions

I-66 Reéffaintﬁcf trade: definition

i-67 Restraint of trade: written form requirements
1-68 Restraint of trads: geneial validity

1-59 Restraint of trade: limitations

I-70 Restraint of trade: naticnal laws

I-71 State-required disclosure of information

I-72 EC: Directive ccmpliance

I-73 EC: notification to Commission

I-74 EC: UR, Ireland, Italy

I~75% EC: general

Chapter & - praft/ICC Correspondences

Ii-1 Agent's auxiliary functions

I11-2 URaserﬁéfiSﬁsﬁ mandatory national laws

II~3 Derogation by parties

I1I-4 Interpretation of convention

I1-5 Dispute resclution '

Ii-6 Interpretation of conduct of a party

II-7 Place of business

I1-8 " Reliance

II-9 Confidential information

IT-10 Sub-agents _

I1-311 Authority: conciusion of contracts

II-12 Authority: receiving payment

II-13 Authority: communications from customers
II-14 Authority: acting for the principal

IT-15 Principal's rights/obligations: sole agency
I1-16 Principal's rights/obligations: exclusive agency
II~17 Competition with the principal

II-18 Remuneration: agent's expenseas



II-19 Post-contractual -obligations . -

I1-20 Final provisions

Chapter 7 - Remaining ICC Provisions

ITI-1 Products represanted

IIT-2 Customers outside the tervitory

IIr~3 Principal’s prerogative in execution of transaction
I11I-4 Agent's declaration of representation

I1I-5 Sales targets

ITI~8 Agent's obligations: customer's financial status
I11-7 Agent's obligations: use of trademarks, names, symbols
I1I-8 Principal's rights: special customers

ITI-2 Remuneration: customers outside of territory

III-10 Special sales resulting in reduced commission
ITI-11 Remuneration: regulatory, currency, taxation

Ixi-12 Termination: change in agent's entity

ITI-13 Termination: arbitration, damages ascertained
III-14 Termination: return of principal's goods

III-15 Indemnification: default provision

ITI-16 Annexes to the contract

I1I~17 validity of the contract
III-is Assignment of. ¢ontract

I1T~19 Official language of contract



DIRECTIVE REFERENCES

article(para) section (s}
1(1) 1-1, I-2
{2 I-3
1(3)-1,2 B o I~4
1(3)~3 " ' T 1-5
2{1)~1 o : I-6
2(1)-2 1~7
2(1)-3 ' -8
2(2) : ' -9 -
3(1) I-10
3{(2)a I-11
3{2)b I-12
3(2)c : I-13
4(1) 7 I-14
4(2)a I-15
4(2)b ” I-16
4(3) I-17
5 I-18
68(1) I-1%
6{2) I-20
6(3) - 1.2l
7{1)a I-22
7(1)b I-23
7(2)-1 I-24
7{2)-2 1-25
8(a) I-28
8({b) I-27
g 128
10{1)a I-2%
10(1L)b I-30
10(1)e 1-31
10(2) I-32
10(3) I~33

10(4) ' I-34



article(pars) P gection (s)
11{1)-1,2 e I-35
11(2) : I-36
11(3) S 1-37
12(1) B 1-38
12(2) S 1-39
12(3) - I-40
12(4) I-41
13(1) I-42
13(2) I~43
14 1-44
15(1) I-45
15(2) 1-46
15(3) I-47
15(4) 1-48
15(5) 1-49
15(6) _ I-50
16¢a) I-51
16(b) I-52
17(1) 1-53
17(2)a-1 I-54
17(2)a~2 I-55
17(2)b I~56
17(2)e I-57
17(3)-1,2 I-58
17(4) I~59
17(5) 1~60
17(6) I-61
18(a) I-62
18(») I-63
18(c) I-64
19 I-65
20(1) I-66
20(2)a 1-67
20(2)b 1-68

20(3) i-8%



articlel(para) P section {8)
20 (4} . I=-70
21 =71
22(1) I-72
22{(2) T I-73
22(3) I-74

23 I-75



xi

DRAFT REFERENCES

arpicle{para) section(s)

i{l)a : I-1, I-2

L{L)b o I-1

1{2) . E-1

1(3) - -I=3, I-6

i(4)a I-4

1{4)b I-4

1{4)c “I=5

2(a) I-§

2(k) =7

2(a) . I8

3 R 3 §
4 1-2 N

5 I-41 | I1-2
6 II-3
7(1} I11-4
7(2) II-5
8 Ix-5
9(1) I=-19

3(2) I~19 7
10(a) IT-7
lo{b) IT~7
11{3) I-42, I-&7

13(2} 11-8
11(3) I~42, 1I-67

121} I-10

12{2)a I-11

12(2)b I~-12

12{2)c I=13

12(2)d 1-10 o II-9
1z(2)e I-10 |

12(2)f S 1I-1
13(L) I-14

13{2)a I-15



xii

article({para) o gection(s)

13{2)b I-16

13(3) I-17

14 IT-10
15(1)a _ IX-11
15(1)b II~12
15(2)a ' II-13
15(2}b IT-14
16(1) II-15
16(2) 11-16
16(3) 1r-17
17{L) I=-19

17(2) II-18
18{1l)a I-22

18(1)b I-23

18(2)a I-24

18(23b - I=-25

18(3) - I-20

19(l)a - I-28

19(1lb I-27

19(2) 1-28

20 I-28

21(L) I-31

21(3) I-32, I-35

22 I-33

23(1) I-38

23{2) I-39

24 I-44

25(1) I-45

25(2) I-46

25{3 I-49

25(4) . I-B0

26 I-52

27(a) ' - o I=Bl

27(b) : I=-51

27(e} I-31



article(para)

28(1)a
28(1)b
28(2);
29(L)
28(2) -°
30(a)
30(k)

Pinal provisions

I-54
fose

I=57
I-62
I-36
I-68
I-89

- n*Kiii

- gection(s)

II~1l9

II-20



xiv

-ICC REFERENCES

article{para) section {s)

heading IX~7

1.1 - I-3

1.2 Iri-1
2.1 I-10, I-14

2.2 : II-4, II-6

3.1 .~ I=3, I=l0, I-11l, I-13

3.2 III-2
3.3 II-11

3.4 I-13

3.5 1I-12

4.1 I~17 III-3
4.2 =51

5.1 : 11-17

5.2 Ix-17

5.4 ITi-4
6.1 I1-1

6.2 II-1, II-18

5.3 I1I-1, 1I-18

7.1 III-5
7.2 IIL-5
. 7.3 III-5
8A I1i-10

8B 1I-10

9.1 I-12

5.2 I~-12

10.1 11I~6
10.2 1I-1

11.1 11I-7
11.2 I1I-7
11.3 ' II%-7
11.4 I-12

12 I-12 I1-13



TRV

artigle(para) S section (s}

13.1 II-15, II-186

13.2 IT-15

13.3 . III-8
14.1 I-15, I-1l6

14.2 I-17

14.3 I-16

14.4 _ I-16

15.1 1-6, I-25

15.2 ' I11-9
15.3 III-10
15.4 II-18

16.1. 1-20

16.2 I-31

16.3 I~-33, I-38

16.4 I-39

16.5 . ' ITI-11
16.6. ITI-11
16.7 I1z-11
17.1 - I-358 7

17.2 ¥~-30, I-=32, I-33

18.1A I-44

18.1B I-44

18.2a I~45, I-46, I-48, I-48

18.2B I-44, I-45, I-46, I-48

1%.1 I-27

18.2 1=286

20.1 I-51, I-52

20.2 i-51, I-32

20.3 I-51

20. 4 I-52

20.5 III=12
20.6 I-58 III~13
21.1(a)a I-54

21.1(b)a I-55

21.1B I-53, I-54



article{para} P gection (8)

21.2A 1-56

21.3A I~60

21.4(a)a 1-67

21.4¢(b)a I-63

21.4(c)A 1-64

21.5a 1-57

22 III-14
23.1 II-5

23.2 II~5

23.3 II-2, II=5

24.1 i-44

24.2 III-15
24.3 III~16
25.1 I-42 |

25.2 I-42 II-8

25.3 ITI-17
26.1 III-18
26.2 1-64

27 I1i-~19



 GENERAL COMMENTS. ON THE PROPOSED CONVENTION

1. The Directorata—General for 1nternal market and 1ndustr1al affaxrs of
the Commission of the EC stated that. the aﬂoptlon of an 1nternatlona1
convention on the contract of commerc1a1 agency in the 1ntarnat1ona1 sale
of goods is NOT of priority for the Commission. The major concern ‘of this
office in this area is the "1mplementatlon and application “of the Directive
in all Member States ...". The response further stated that Member States
of the EC were themselves reluctant to support a convention om a subject
already covered by the Directive.

2. The response from the DlrectoratewGeneral did'nbt address the need
for an international convention with respect to partzas from EC nations
doing business with other parts of the world. It would appear that given
the existence of the Directive the issue has been recognised by the EC as
one cf-soma importance.. . ‘

3. The Dlrectorate—eeneral further stated that "any such Convention
would have to be made fully compatible with our Directive.” :

4. The response from Professor Sucharltkul stated that there are "...
mounting needs for unification of rules on the subject },.". He added that
the draft convention appears to cover . "... most of the prlnclpal aspects
that ought to be included in an 1nternatxonal conventzon or ‘model law in
this field." He concluded by gtating that thes 1n1t1a1 study 1ndlcatad that
addltlonal work in this field would be worth pursu;ng. ' :

5.7 ~The response from Professor S;quelros noted that Mexico had ratified
the United Nations BSales Convention (Vienna, 1980), ‘the New: ' York
Prescription Convention (1974) and its Protocol (1980), and the Geneva
Rgency Convention (1983). He stated that as the latter had not yet entered
into force, "it would seem senszble not o pursue the new endeavours untll
the ca—related convention dogs. enter 1ntc force ".i

6. The response from the:, Swedlsh Government stated that there were plans
for & national Act on commercial. agency to enter into force on January i,
1992. "The Act will totally comply with the EC Directive ...". ‘Tt was the
opinion of the Government of Sweden that it would be unlikely that*any BC
or “EFTA country would be prepared to deviate from the rules set forth in
“¢he Directive; and therefore any future convention should, with respect to
- questions dealt with in. the Directive, "alm at choosing ‘the same solutions
as those chosen there”.

7. fhe Secretariat of the UNCTAD/GATT Internatlonal Trade Centre
indicated that those provisions of the draft which were in accord with the
pirective and other main conventions would be acceptable.



8.  The Secretariat also stated that there were legislative gaps in the
subject of contracts for commercial agency in several Eastern European
countries which should be filled rapidly. Those countries, in trading with
EC countries, had often made their cohtracts subject to the legislation of
the EC. It suggested that it would be a gocd idea to maintain several of
the provisions of the proposal, especially those corresponding. with
community law. Likewise, recognising the legislative activity in many of
these countries, it would "... underline the wurgency for proposing a
definitive text on this subject ...".

9. Professor Azziman suggested that the preamble make a reference to. the
new international order. He believed that this would convey notions of
justice which would help to "moralise" the principal-commercial agent
relationship. '

10. Professor BRoudahrain wrote that the dJdifficult .situation of the
remunerated intermediary acting on behalf of the principal followed £rom
either the absence of specific protective statutes or the ineffectiveness
_or insﬁfficiency of the existing law in this area.

He continued by stating that the proposal seemed oriented to the
elaboration of a uniform law specifically regarding commercial agents, and
consequently, to show gaps or insufficiencies existing in international
instruments on this subject. The need to elaborate uniform legislation was
ultimately based on the problems flowing from the :insufficiency of national
laws, or the gap between legal theory and commercial reality. "Nevertheless
the recourse to universal and regional norms which are £found within the
propesal demonstrates the considerable role of essentially Western sources,
and in this case of industrial countries which monopeclise international
trade." ' ‘ :

Professor Boudahrain felt that the proposed Unidreit convention
sought to solve certain problems "... experienced by market. economy
countries which are exacerbated by the competition between them. There is a
guasi-unanimity of developed countries to put an end to this situation ...
without permitting the countries of the third world to benefit from an
egalitarian 1égal order, one based on .an “ethic of sclidarity and
cooperation, or at least £rom equal bargaining pogitions.®

He suggested that unless the new economic order were to bring about
fundamental changes in the area of international trade, any instrument, the
object of which was to protect the commercial agent, would only add to
other shortsighted rules.

il. Professor Boudahrain stated that the feasibility of a uniform law
applicable to commercial agents would depend on mechanisms to assure
acceptance, effectiveness and efficiency of mandatory laws which would be
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adopted. "The proposal does not go far enough to overcome habits, usages
and conduct presently followed." ' '

He therefore suggested that it would be advisable to wait uantil
relevant conventions such as the 1983 Geneva Convention on Agency in the
'tfnternational Sale . of Goods, the 1977 Hague Conventlon on the Law
Applicable to Agency, the 1980 EEC. Convention on the Law Applicable to
sontractual obligations, and .the 1986 EEC Dlrectlve on aqency contracts
camerinte force and were effective so as to be able to draw conclus;ons ‘as
to tHe need for any other related conventions such as the one propesed by
Professor Maskow.

12. -Professor Illescas gueried the sources that Professor Maskow had
chosen . for his study, in partlcular those taken from wvarious SOCl&llSt
countries whose regimes had experienced important changes of late.

“13. - He also questioned the use of different leglsiatlons as the basis of
‘the study: “... the fixing of the centre of gravity in the study of the
-subject could ba found in the contract of internaticnal agency as well &s
;din the legal statute of commercial agency.
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CHAPTER 1 - SCOPE AND GENERAL PROVISIONS

General Comments:

1.  Professor Quenandon remarked that the author of the proposal had
suggested various exclusions from the scope of the future convention (those
of .commission agent, dealer, etc.) pecause of influences: of the EC
Directive of 1986 as well as at the 13th session of the Hague .Conference on
private International Law, both of which had found it impossible to
promulgate & body of law dealing with all forms of intermediaries.
Professor Quenaudon noted, nevertheless, that the exclusion of the salaried
intermediary might merit a deeper analysis because of this intermediary's
similarity with others under subordination te the represented party.

Z2. Professor Quenaudon continued by stating that the case of the
licensoe hadxhnot been dealt with in the proposal. "Nevertheless his
position is d;ose to that of the commercial agent. The latter with its
principal and the former with its licensor, thay pool their efforts to
increase their clientele. Of course the licensee does not legally represent
the licensor, as is the case of the égent, but the licensee does
"represent” a distinct entity and therefore the interests of someone else,
which from this point of view makes the licensee closer to the agent than
the dealer or the broker." Professor Quenaudon noted that there were still
contractual links between the licensor and the clients of the licensee and
therefore it was not inconceivable that they would be included in domestic
forms of agency legislation. But the Hague Conference had decided to
separate those forms of intermediaries from those of commercial agents on
account first, of the legal aspect of the general contract between the
licensor and the licensee which set out the nature of the contracts to be
entered into by the licensee with third parties, and second, the finanecial
risks and outlays which might be heavier fox licensees than for other
commercial agents.

I=1l. Zeographical scope

pir Art 1(1} {in part)
mhe harmonization measures prescribed by this Directive shall apply
to the laws, regulations and administrative provisions of the Member

States ...

Draft Art 1{(1) (in part)
This Convention applies to contracts ... between parties whose places

af business are in different States:

(a) when the States are Contracting States; or
() when the rules of private international law lead to the



'-applibation of the law of a Contracting State. .

Art 1(2) -
~ The naticonality of the parties is not to be taken into cons;deration
f4n determining the application of this Convention.

Comments:

1.7 see Draft Art 10 (II-7: Place of business).

5 7. The Imtroduction (para 4) to the ICC contract states that the model
aontract "... has been prepared on the assumption that it would apply only

to international agency agreements ..."

3. Professor Fazzone suggested that, as in CISG, Draft Arc 1{1)b ought
“té include an option which would allow signatories not to adopt this
provision. He noted that the United States and others had excerclsed this

CISG option.

I-2. Substantive scaope

“Dir Art 1(1) (in part} w
laws ... governing the relatzons between commerczal agents and

L

their principals.

Draft Art 1(1) {in part)- . .
... contracts of commerclal agenay in the international sale of goods

M'f This Convention governs only the formatlon ~of the,.contract of
" uommercial agency in the 1nternatlona1 sale of goods and the rights
and obligations of the principal and- of the commerczal agent arising
frem such a contract. In particular, except as otherwise provided in
+hig Convention, it is not concerned with the v;lldlty of the
contract or of any of its provisions or of any usage. o

:”Fcomment5°

1, 7 Maskow states (p.20) that the last sentence of Draft Art 4 has been
ineluded to make it clear that individual States. may prohibit commercial
agency or cerxtain forms of it. Thusg, compliance with an international

conventzon is not necessarily all that would be required to make a2 contract
“énforceable. See section:II-2 relat;ng to reservations made by signatcories
to such a convention.



2. It is noted that both the Directive and the Draft would allow the
agent to "nagotiate" or "negotiate and conclude” whereas the ICC contract
would only allow the agent to "promote”.

3. With respect to comment 2 it is noted that both the Directive and the
Draft would apply to the "sale or purchase of goods" whereas the ICC
contract would only apply to the “sale" of goods.

4, The Introduction (para 4) to the ICC contract states that the form
applies to "self-employed commercial agents, acting for the sale of goods."
The Introduction (para 4} also states that the model "... is meant for

agents. who zepresent & seller of goods without taking into account
so-called ‘buying agents' ...". '

5. See Draft Art 3 (II-1: Agent's auxiliary functions).

6. The response of the Inte_rn’é:tibnal Union of Commercial Adgents and
Brokers (IUCAB) suggested that Art 4 of the proposal implies that
nContracting States are not bound by the Convantion, but it is merely a
jetter of intent ..." They therefore question the meaning, the intent, and
particularly the aim of the convention. '

7. Professor Illascas noted that Art ¢ of the proposal should include a
statement that the scope of the convention also covers termination of the
contract of commercial agency.

I~3. Commercial agency defined

Dir Art 1(2)
For the purposes of this Directive, tcommercial agent' shall mean a
. self-employed intermediary who has continuing authority to negotiate
the sale or the purchase of goods on behalf of another person,
hereinafter called the 'principal’, or tv negotiate and conclude such
1tpansa¢tiqps on behalf of and in the name of that principal.

Draft Art 1(3) )

A contract of commercial agency for the purposes of this Convention
ie a contract whereby one party, the commercial agent, undertakes on
a permanent basis to negotiate the sale or purchase of goods on
behalf of another perscon, the principal, or to negotiate and conclude
such transactions on behalf and in the name of that principal, and
the principal undertakes to remunerate the sevices of the commercial
agent by paying him a commission or otherwise. 2

. ICC Aart 1.1 :
The Principal appoints the Agent, who accepts, as his commercial
agent to promote the sale of the products listed in Annex 1. § 1



(hereinafter called "the Products”) in the territory defined in Annex
1; § 2 {hereinafter called. "the Territory"). -

Art 3.1
The Agent agrees to use his best endeavours to promote the sale of
the Products in the Territory in accordance with the Principal's
reasonable instructions and, shall protect the Principal's interests
with the diligence of a responsible"bﬁéinessmah.

Comments:
1. Tn Art 1{(2) of. the Directive only the main obligation of the

commercial agent is included..However, Maskow suggests (p.17) that due to
the contractual nature of the proposed convention it would seem appropriate

.¢o-include the main obligation of the principal also in the corresponding

provision, Art 1(3)}.

2. The response from the Government of the USSR suggests that it might
bé expedient -to add to Art 1(3) of the proposal "the‘proviéion that an
agent acts as an independent intermediary, similar to t@éfclauSe in Item 2
of Article 1 of thes EEC Directive ..." It suggested that in light of Art
1(4)a (the provision excluding employees from the scope of this proposal)
this would-be an ‘appropriate inclusion.

3. - The USSR.-further stated that the inclusion of the words "or
otherwise" -might:cause. ambiguity in interpretation. It suggested that the

- .words “commission:or otherwise" could be xeplaced by the words "monetary
- : San
remuneration that may. be determined in the form of commission”.

4. Professor Fazzone noted that Draft Art 1(3) suggested that the
convention would only apply when there was a formal contract of agency. He
guggested, however, that there would be "no logical reason not to apply the
convention alsc to situations in which an agency relationship ... arises by

“.yirtue of the donduct of the parties.” He further suggested that it was

important:to make provision for this type of agreement especiariy*in view
of implications for third parties. He then noted that othér provisions: of
the Draft (namely- Arts 9 and 24) would recognise less formal types of
agreements arising from the conduct of the parties. e

‘g."'¢ professor TFazzone alsoc noted that the vagueness of the term

“#permanent®, absent elaboratiom, might cause problems of interpretation‘and

- gpplidation.

6. Professor Azziman considered the French version of fhe text of Draft

‘Art 1(3) to be rather clumsy, particulary at the point: "... and the

principal undertakes to remunerate the services ..."



7.  Professor Illescas noted that’ the use of the terms "comitente" and
"impresario® could be misleading and confusing. He suggested the use of the
term "representado” as this was the term utilised in CAISG and seemed to be
more general.

I-4. Exclusions: employeas, etc.

Dir Art 1(3)
A commercial agent shall be understood within the meaning of this
pirective as not including in particular:

-~ a person who, in his capacity as an officer, is empowared to
enter into commitments binding on a company or association,

- a partner who is lawfully authorized to enter inte commitments
binding on his pariners,

Draft Art 1(4) ) ,
2 commercial agent shall be understood for the purposes of this
Convention as not including in particular, on whatever contractual

basis it may be:
(a) a person who is an employee of the person for whom he acts;

(b) a person who, in his capacity as an orga:n, officer, or
partner of a corporatlon, association, partnership or other entity,
whether or not possessxng legal personality, acts by wvirtue of an
authority conferred by law or by the constitutive documents of that

entity;
.Compehts:
CL. ‘Maskow has ekpressly (p.17) excluded “employees" from the scope of

' the Draft to stress the self—employed character of commercial agents.

2. professor Azziman does not th;nk that the term "employee" indicates a
precise legal classification. °

3. . Professor De Nova has suggested that the entire proposed Art 1{4) be
deleted. In his comment on this paragraph Maskow had stated that the list
of categories would not normally fall within the scope of the convention
anyway and that the list would serve mainly for clarification. Professor De
Nova indicated that in his cplnlan a negative provision in such an article
could determine exceptions to the scope of theé convention.



I-%. Exclusions: special.appointess.

D;r Art 1(3) (cont) . : v f L{;?

-a receiver, a receiver and manager, & 11qu1dator or a trustee 1n
' bankruptcy. - ‘

Draft Art 1{4) {(cont} .
{(c) a receiver, a receiver and manager, a 11qu1dator or a trustee
in bankruptcy or otherwise.

Comment:

1. Maskow states (p.18) that the words "or otherwiseﬁ were added to the
Draft to make it clear that a trustee should not be regarded as as agent of
the trust, of the person who creatsd the trust, or of the beneflclarles of
such trust.

2y The USSR response to the proposal would replace the words "or
otherwise” by "or any other person accomplishing similar functions" in
order to avoid possible ambiguity in interpretation. o

I~5. Exolusions: unpaid agents

CDIYTARE 2(1) v ol e R
fThis” pirettive shall not: apply to: : -
- commercial agents whose activities are unpaid,

Draft Art 2 "
This Convantion shall not apply te commer01al agents:
{a) whose activities are unpaid;

Art'l(B) (;m part) - : ; et
... the principal undertakes to remunerate the _sgrvices¥ of the
commercial agent by paying him a2 commission or otherwise.

ICC Art 15.1 (in part)

The Agent is entitled to the commission ... on all sales of the
Products ... in the Territory.

Comments !

1. Maskow notes {(p.18) that one of the most fundamental aséamptions of
the convention is that commercial agents receive remuneration..
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2. Professor Azziman wrote that with regard to the presumed remuneration
of the agent the law of Morocco (similar to the law of several other
countriss) starts from the hypothesis that the mandate does not imply
mmmmﬁmuﬂ%swwﬁhﬂﬁawwdm.mmmmmtommpmmmﬁm
are:’ when the agent undertakes the task as a- professional, when the
contract is between merchants and the task is undertaken in the line of
business, and when, by usage, the acts which are the gsubiject of the mandate
are customarily remunerable.

I-7. Exclusions: market agents

Dir Art 2{(1l) (cont)
- commercial agents when they operate on commodity exchanges oxr

in the commodity market, or

- praft Art 2z (comnbt) PR
This Convention ghall not aply to commercial agents:

(b) who operate as dealexrs on stock, commodity or other
exchanges; ' : T -

Comments:

Maskow notes (p.18) that in general it is assumed that various types
of exchanges have their own rules for dealers. Thus, the general axception
for commercial agents operating on commodity markets may be justified.

I-8 Emclusiong: crown agents ‘ - R

Dir Art 2{(1) (cont)} .
~the body known as the Crown Agents for Overseas Governments and
Administrations, as set wup under the Crown Agents Act 1978 in the

United Xingdom, or its subsidiaries.

I~%, Exclusions: special types of agents

Dir Art 2(2)
Fach of the Member States shall have the right to provide that the

Directive shall not apply to those persons whose activities as
commercial agents are considered secondary by the law of that Member

State,

Draft Art 2 (cont) : _
This Convention shall not apply to commercial agents.
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{c) . whose activities. are secondary.. .

Comments:

1. Maskow (p.19): “"The idea of lit. ¢ is contained in the EEC Directive
as an option. Since .the Directive also. relates to strictly Anternal
relations, secondary activities may be of some lnterest In ;nternatlonal
commercial agency this could .ba  .the case only . in_ highly. exceptlonal
situaticns which cannot be dealt with by the Convention and which should
therefore be excluded from its scope”.

2. Thue, it is noted that the Dlrectave allows for spec;flc reservations
by Member States which is different from the formulation of the Draft. which

excludes this type of agent: automatlcally.

3. The Introduction (para 4) to the ICC model states that not only would
purchasing agents be excluded from the scope of the contract, but so would
agents promoting the sale of services as well as. agents. appointed as
consignees of stocks of goods (such as spare parts, stec.).

4. The USSR response suggests- that it might be useful to. add to Art 1 of
the proposal a prov151on similar to that of Directive Art 2(2}.

5. Professor Routamo suggests that the neanlng of the term vgecondary
activities" should be clarified, at least in the comments on the con-

vention. -
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CHAPTER 2 ~ RIGHTS AND OBLIGATIONS OF THE PARTTES

General Comments:

It is noted that accordlng to the Directive all of the duties and
Ohllgatlonl of both the principal and the agent listed in Directive Arts 3
and 4 (sections I-10 through 17) are binding on the parties and no
&eiogations from them are allowed. See section I-18.

I-10. Rgent's obligations: good faith

Dir Art 3(1)
In performing his activities a commercial agent must loock after his
principal's interests and act dutifully and in good faith.

Draft Art 12{1) . ‘
[same, replace "must"'by "shall®]

Art 12(2) 7
In particular, a commercia; agent must:’

{d) keep secret conf1dent1al information which he has recelved by
virtue of the contract; ' '

(e) do whatever may be necessary in the circumstances to praserve
all rights and remedies for the benefit of the principal;

ICC art 2.1
In carrying out their obligations under this agreement the parties
will act jin accordance with good faith and fair dealing.

Art 3.1
The Agent agrees to use his best endeavours to promote the sale of
the Products ... and shall protect the Principal’'s interests with the

diligence of a responsible businessman.

Commants:

1. Maskow guotes (p.24) from ICC case no. 5080: "... a representation
agreement ... is... & contract of cooperation whereby both parties concur
in pursuing the same cobject: to obtain sales contracts from customers... .
There exists a duty of loyalty betwesn the representative and the
represented party, somewhat similar to that which binds partners, or
principal and agent®. This duty of loyalty, which determines the rights and
duties of both principal and agent, is expressed in this Draft, the
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Directive, and in the: ICC model {(this. section and I-14).

2. The words “due diligence" are used repeatedly throﬁghoﬁt the ICC
provisions concerning specific obligations of the agent.

3. Regarding the agent's authority to act according to this section see
sections I-11 and II-11, 12, 13, 14.

4. Professor Fazzone suggested that Draft Art 12{2)d, vrather than
reading "by virtue of the contract", would better serve the needs of the
parties if the provision were to read “by virtue of the principal-agency
relationship”. ' ‘

5. Professor Illescas stated that the agent's obligation to keep secret
confidential infermation belonging. to the principal should exténd beydﬁd
the duration of the contract. He considered the extent of the hﬁrm which
could be caused by disclosure by the agent to be the same during .or after
the conclusion cf the contract.

I-11l. Agent’s obligations: general

Dir Art 3(2)-
g Ine particular,. a commercial agent must:

(a) make proper  efforts to negotiate and, ;whgre appropriate,
conclude the transactions he is instructed to take care of;

Draft Azt 12(2) N o : B
(a) [same,add after "appropriate" the words “provided he is
authorised to do so”l

ICC Art-3.1 Lo : . .
. The Agent agrees to use hls best endeavours to promote the sale of
». the. Products: in the Territory in accordance with the Prlnclpal's
reasonable instructions and shall protect the Principal’s interests
with the diligence of a responsible businessman. -

Comments:

1. Maskow has added {p.25) the words "provided he is authorised toldo
‘so" to.Art 12(2)a in-order to make it perfectly clear that the commercial
agent::is not allowed to .conclude contracts with thlrd partles unless
-gpecifically authorised to do so. This proh;bztlon is repeated in Draft Art
15{1) {sections II-11 and 12). ‘
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2. See section II—ll,12,13,i4 fof provisions axpressly dealing with ‘the
authority of the agent.

I-12. Agent's obligations: disclosure/informative

Dir Art 3(2) {(cont) .
. {b) communicate to hlS prlncmpal all +the necessary information
avallable to h1m

Draft Art 12{(2).
(b) [same, replace "must" by "shall"]

Ice Art 9 1
. The Agent shall exerc1se due dlllgence te keep the Principal informed
about his activities, market cond;t;ons and the state of competatlon
within the Territecry. He shall answer any reasonable request For
information made by the Principal.

Art 9.2
The Agent shall exercise due dlllgence to keep the Principal informed
about: (i) the laws and regulations which are to apply in the
Territory to which the Progucts must conform (e.g. import regula~-
tions, labelling, technical specifications, safety requirements,
etc.), and (ii) the laws and regulations concerning hls activity, as
far as they are relevant for the Prlnclpal. ’ '

Art 11.4
The Agent shall notlfy the Pr1n01pa1 of any infringement of the Prin-
cipal's trademarks, tradenames or symbols that comes to hlS notice.

Art 12
. . The Agent shall immediately inform the Principal of any observations
- or complaints receiqéd from customers in respect of the Products. The
'__parties hereto shall deal promptly and properly'with such complaints.
The Agent has no authority to engage in any way the Principzl, until
after he has recelved = spec1f1c written authorisation to such

affect.
Comments:.
1. Maskow notes (p.26) that %he'inférmaéion*referre& to in Draft Art

12{2) would relate to the market situation, regulations on imports -and
exports, changes in tax rates and customs duties, etc,; but may alsc include
specific information such as client flles, customer f£inancial stability,
etc. He suggests, in accordance with ICC Art 11.4, that when information
relating to industrial property rights (trademarks, copyrights and
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infringement thereon) is expected from the agent that this be specifically
stated in the contract. o ;

2. To a certa;n extent the concepts 1n comment l would be included by
the agent's general oblzgat;ous of good faith and, in’ partlcular, o
preserve all rights and remedies for the benefit of the principal (section

I-10).

3. Professor Routamo has compared the wording of Draft Art 12(2)b with
;that of Art 13(2)b). He says ‘that the duty of the prlnclpal is expressed
very clearly and preclsely compared thh the language of the former
provision ("all the necessary information®”) and he suggests that a more
precise formulation be used for Draft Art 12(2)k.

I-13. Agent's obligations: compliance

D;r Axt 3(2) (cont) .
In partlcular, a commerclal agent must:

(e} comply with reasonable instructicns given by his principal.

Draft art 12(2)
(c) [same, replace "must" by "shall"]

ICC Art 3.1
The Agent agrees to use hzs best endeavours to’ ‘promote the sale of

the Products jn the Territory in accordance with the i’ra.nc:.pal s
reasonable instructions and shall protect ‘the Pr1n01pa1‘s lnterests
with the diligence of a responsible businessman. C
Art 3.4 e
When negotiating with ocustomers, the Agent shall offer Products
strictly in accordance with the terms and conditions of the cottract
of sale which the Principal has communlcated to hlm

Art 5.3
The Agent shall refrain from representing ox disttibutiﬁg non-
competitive products of a manufacturer who is a comp?titor of the
Principal, if requested to do sc by the Principal, {pfévided the
latter's _request is reasonable, taking into aécouht"all the
circumstances of the case.

Comments:

~-1.. . -1t. is npoted that the ICC provisions listed in this section are
specific axamples of the incorporation into a contract of the general idea
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given in the Directive and the Draft provisions. -

2. The USSR responge suggests that, in the interest of avoiding
disputes, deletion of the word rreasonable” would be. expedient.

I-14. Principal's obligations: good faith

Dzr"Art 4(1)
“In his relations with his commercial agent a principal must act
duﬁlfully and in geod falth. :

Draft Art 13(1)
[same, replace "must" by "shall”]

ICC Art 2.1
In carrying out their cbligations under this agreement the parties
will act in accordance with good faith and fair dealing.

Comiients:

1. See section I-1C.

I-15. Principal's obligations: assistance

pir Art 4(2)"
A prlnc1pa1 must in partlcular.

{a) provide his commercial agent with the necessary documentation
relating to the goods cancerned

Draft Art 13(2) - .
(a) [same, replace "must"™ by "shall"]

ICC Art 14.1
- The Principal shall provide the  Agent with all necessary wrztten
information relating to the Products (such as price lists, brochures,
" ete.) as well as ‘with: the information needed by the Agent for
carrying out his obligations under the contract.

I-16. Principal's obligations: disclesure/informative
Dir Art 4(2) {cont)

{b) obtain for his commercial agent the information necessary for
* the performance of the-agancy contract; and in particular notify the
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commercial agent within a reasonable perlod once he anticipates that
'the volume of commerc1a1 transactlons w111 be elgn1f1cantly lower
than that which the commerclal agent could normelly have expected.

Draft Art 13(2)}

(b). provide his commerclal agent with information relatlng to his
commercxal pollcy necessary for the performance of the agency
cantract, and in partlcular notify +the commercial agent with =a

d.reasonable pericd once he anticipates that the volume of commercial
transactlons will bhe 51gn1f1cantly lower than that whlch the
‘_commerczal agent could normally have’ e#pected. ‘

IcC Art 14.1 :
The Principal shall provide the &Agent with all necessary written
information relating to the Products (such as prlce llsts, brochures,
etc.) as well as with the information needéd by the Agent for
carrying out his obligations undsr the contract.

Art 14.3
The Principal shall keep the Agent informed’ of any relevant com-
manication with customers in the Territory.

Art 14 4
If the Principal expects that his capac1ty' of” supply will be
significantly lower than that which the Agent could ﬁormally expect,
he will inform the Agent within a reasonable time.

Comments:

1.  Draft Art 13(2)b deviates from the corresponding Directive' provision
with respect to the use of the word "provide" as opposed to the word
"obtain”. Maskow suggests (p.27) that the latter may be misleading in that
usually the agent must gather together for himself necessary information to
do his own job, as a self-employed entity. "The principal should not so
much gather information for the commercial agent as rather make available
to him such information as emanates from the principal himself and in the
first place that relating to his commercial policy ..." Such information
would include copies of correspondence between the principal and the
client, past client lists, etec.

2. It is noted that this requirement would inure to the benefit of bkoth
the principal and the agent.

3. Professor Fazzone suggests that Draft Art 13(2)b may impose an
unreasonable obligation on principals to forecast the volume of commercial
transactions. However, accepting the fact that principals should be obliged
not to undermine their agents, he suggests that principals might be bound
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by a clause statlng an obllgatlon to prov;de the agent with "the necessary
support_... for the agent to perform its obllgatlons.“ Thls would appear to
be a generalisation of the obllgatlons of Draft Art 13.

1-17. Principal's obligations: transaction status disclosurs

Dir Art 4(3). - ,
A principal must, in addition, inform the commercial agent within a
reasonable period of his acceptance, refusal, and any non-execution of
a commercial transaction which the commercial agent has procured for

the principal.

Draft Art. 13(3)
[same, replace "must" by "shall®]

ICC Art 4.1 (in part)
The Principal shall inform the Agent without undue delay of his
acceptance or rejection of the orders transmitted by the latter.

Art 14.2
[The Principall shall furthermere inform the Agent without undue delay
of his acceptance, refusal and/or non-execution of any business

transmitted by the Agent.

1-18. Derogation by parties: obligations

Dir Art 5
The parties may not derogate from the provisions of Articles 3 and 4.
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CHAPTER -3 ~ REMUNERATION OF THE AGENT

General Comments:

1. 'Pfofesgor Tllescas suggested a slight variation of the proposed Arts
18 and 19.As* these both deal with the events which give rise to a right to
commissish, a general provision with two subparts (to dlstlngulsh between
events giv1nq rise to such commission during and after the life of the
contract) would be a preferable organisation.

2. ~Professor Quenaudon noted that as long as . the main duty of the
principdl was that of remuneration of the agent then perhaps the provisions
‘dealinyg with commission could also be placed in the chapter concerning
obligations of the parties. ' o

3. Professor Fagzone has suggested that the provisions ?éoposed in Arts
22 and 23 weuld better be left to the negotiation of the part;es. They
m;ght functlon as default provisions in the absence of expllclt agreement.

P Y
JRP

I=1%; Remuneration: standard

’Dlr Brt 6(1) - -
In the absence of any: agreement on this matter between the parties,
‘and without prejudice :to the application of the qompulsorg provisions
of the Member States concerning the level of remuneration, a

" commercial agent shall be entitled to. the remuneration that. commercial
agents appointed for the goods. forming the subject of his agency
contract are customarily allowed in the place where he carries on his

“activities. If there is no such customary practice a commercial agent
shall be entitled to reasonable remuneration taking into account all
the aspects of the transaction.

Dra.ft Art 17(1) -- _ . o
[éame, exclude "and . without prejudice to the application of the
T oompulgory provisions of the Member States_ concerning the level of
remureration"] .-

art 9(1)

The parties -are bound.by any usage to which they have agreed and by
e any‘practiees which they. have established between themgélves.

Art 9(2) -

The parties are considered, unless otherw;se agreed, to have 1mplled1y

made applicable to their contract or its formation a usage of which

the parties knew or ought to have known and which in international

trade is widely known to, and regularly observed by, parties to
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contracts of the type involved in the particular trade concerned.

Comments:

1. With respect to Draft Art 9, Maskow notes {p.22) that these provisions
- are part;cularly important when, in the course of performance: of long term
contracts, the parties frequently establish practices between themselves.

2. Maskow notes (p.31), with respect to Draft Art 17, that the idea of
nmandate" allows for remuneration only when promised. His references to
French and U.S. law, among others, indicate that when there i® no reference
made to remuneration {in the contract) two main systems exist for
determining the amount of commission to be paid: either that which would be
reasonable or that which would be customary. Art 6(1) of the EEC Directive,
according to Maskow, seems to “combine the two methods mainly used in a
rather sophisticated and 1nd1v1dual manner". The same appreoach is taken in
the proposed Art 17(1):

3. Maskow notes (p.32) that the reservation in favor of national law in
Directive Art 6(1) has been ommitted from the proposed legislation since
the general problem is taken up in Art 5 {section II-2}.

4. The Swedish opinion with respect to Draft Art 9§ was that "mandatory
provisions in agency law cannot be set aside by such usage or practices."
In their opinion the Directive was based on the same assumption.

5. Professor Fazzone has queried the legal effect of those usages and
practices referred to in Draft Art 9: "Do they in effect beccme part of the
" parties' contract? Can a viclation of a usage or practice constitute a
breach? Who determines if they are material or fundamental .to the parties'’
‘- agreement?"

5. Professor Azziman stated that he tended to distrust those usages which
ware said to be widaly known in international trade and of which the
parties should have known. Therefore, acknowledging that his criticism
might not be the prevalent viéw in this debate; he would take the. position
of certain businesspeople of the "third world” who are not always aware of
international commercial practice.

7. Professor Illéscas - suggested that the proposed. Art- 17 should

anticipate the possibility of special forms of commission in the event of
the agent's assuming special obligations or duties (e.g. an obligation to
be completed for a third party).
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1=20. Remuneration: definition ¢f commission
Dir Art 6(2) _
Any part of the remuneration which varies wlth the number cr value of
business transactions. shall be deemed- to be commission within the
meaning of this Directive.

Draft Art 18(3)
Where the commission is caleulated as a percentage of the price of the
goods, the basié of calculation of the commission-is. the price ex
WOIrks.

1CC Art 16.1
Commisgsion shall be calculated on the net amount of the invoices, i.e.
on the effective sales price (any discount other than cash discounts
being deducted) clear of any additional charges (such as peacking,
transportation, insurance) and clear of - all. tariffs or taxes
(including value added tax) of any kind, provided that such additional
charges, tariffs and taxes are separately stated in the invoice.

Commants:

1. Maskow notes (p.32) that while Directive Art 6(2) is an attempt to
give a technical meaning to the term "commission" the proposed legislation
has adopted the expression “"commissicn or other remuneration” (see Art
17(1), previous section). This is an attempt to harmonise those legis-
lations which only refer to *commissicn" with these which do not even men-
tion the tern.

2. Maskow cites (p.33) wvarious pieces of legislation which - come - to
;Topposzte reésults with regard to the calculation of the comm;sszon' as
L;Extremes, eitHer tle commission would be basad upon the cost of the product
" aloné or the ¢ommission would be based upon the cost of the. product and
_packlng, fréight, insurance, etc. Maskow suggests that the foxmer be ‘the
‘ basis' since this would reflect the actual act:.v:.t:.es of the' commerclal
'agent as well as encourage the agent to reduce.such costs in the ;nterest
of the prlncmpal. R

3. It appears that a provision such as that found in the model contract
would be most valuable. Indeed these secondary costs may be directly
related to the volume of sales of a given product or in a given locale, and
therefore they cught to . be glven consideration during the fcrmatlon of the
contract. : : : :

4. TUCAB notes that the proposed rule does not concur with current German
law. See comment 2.
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5. Professor Fazzone notes that perhaps the propesed Art 18(3) should be
left to the parties to negotiate. He suggests that this may induce the
agent to kgaplpvgxall costs as low as possible to remain competitive.

6. pProfessor Azziman has pointed out (note 5.3) that sometimes the term
vcommission" refers to the actual offer to carry out the agency contract
{either express or implied).

T-21. Remuneraticon: inapplicabllity of Directive

Dir Art 6(3)
Articles ?, to 12 shall not apply if the commercial agent is not
remunerated wholly or in part by commission. I

I=-22. Entitlement to comﬁiéSicn: directly procured customers

Dir Art 7(1)
A commercial agent shall be entitled to commission on commercial
eransactions concluded during the period covered by the agency
contract: :
o {a} where the transaction has been concluded as a result of his
. of his action; or ‘

Draft Act 18(1) .
. (&) [samel

:Comments:

L Maskow‘has_distinguiShed (p.sdf three different forms of commercial
f"aqency._Dra§t€A£é 16 refers_td'"sole and exclusive" agencies (see sections
< ITwl5 andﬁlé)kwﬂut where the'qbntfact'betweén'the principal and the agent
-has.no express or implied restrictioﬂé'on competition, i.e. with respect to
- customers or area, the agent is still entitled to & commission if thers.can
be establisned a link between the =agent's activities and the transaction.
Maskow further notes that this type of agency ig not common in
international commercial agency but may arise when brokers are involved.

2. Thus, Draft Art 18(1)a would corrsspond - exactly -with ~the EEC
Directive. Maskow guotes (p.33) fxom an ICC abritral award, case no. 4145:
v_ .. the causal nexus exists as soon as some influence has been- exerted on
the decision, even though such influence might be indirect and/or -
acCessory..."
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"Ifgﬁfgsntitieméﬁi to commission: previously acquired customers.

Dir Art 7(1){cont)
(b) where the transactlon ig concluded with a third party whom he
has prevzously acqulred as a customer for transactlons of the same
klnd. - .

fDraft Art 18(1)
B (b) [same]

Camméﬁﬁsf

Magkow notes (p.33) that Art 18(l)b, although didentical to the
Directive, "may seem somewhat innovatory for many legislations although
they may in fact also encompass such transactions within the activities of
the agent.” a o * - ;

I-24. Entitlement to commission: sole agents

TDlr Art 7(2)
; A" commercial agent shall alse be entitled to commission on
transactions concluded during the period covered Dby - the. agenay
contract:

" eifner where he is entrusted with a spec;flc geographlcal area
or group of customers, FEne
and where the transaction has been entered into wzth a customer
belonging to that area or group.

j_D"'ft Art 18(2)"

© 77 A commercial agent shall also be entitled to commission on commercial
,{transactlons concluded during the period covered by  the  agency
Lcontract. oo o :

(a) where he is a sole agent and the transaction has been entered
1_1nto with & customer belonging to his area or group unless +his has
’ ,been done dlrectly by the principal; or S

Comments:

1. Maskow notes (p.3l) that Draft Arts 16(1) and-16(2) define.sole and
exclusive agencies in terms of prchibitions on the principal {section II-15
and 16). For this reason the texts of the two paragraphs are not.included
in thlS sectxon (or the next) which deal with an sgent’s:.entitlement to
ccmm1531on.' It should be kept in mind, however, ‘that.: the underlying
principles are related.
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2. Maskow notes (p;30)‘that the distinction between sole and  exclusive
agency does not usually appear in legislation but is & very important one
in commercial practice. See ICC Arts 13.1 and 13.2 (sections II-15 and 16).

3. IUCAB states that the reason for the form of the "sole agency" is
undermined, at least in the German Code, if the principal is not obligated
to pay the agent commission on sales to customers in the given region or
population. It states that the reason for remuneration is that the sole
agent has a responsibility to look after and service the needs of the

entire area or population.

4. See section II-15 for the definition of sole agency, especially
comment 2 with respect to the rationale behind the clause objected to
above. I

I-25, Entitlement to commission: exclusive agents

Dir art 7(2) {(cont)
' [A commercial agent shall alsc be entitled to commission]:
~or where he has an exclusive right to a specific geographical
area or group of customers,
and where the transaction has been entered into with. a customer

pelonging to that area of ‘group.

‘Member States shall include in their legislation .one of the
possibilities referred to in the above two indents.

Draft Art 18(2) (cont)
A commercial agent shall also be entitled to commission on commercial

tré@sactioné"coﬁcluded during the pericd covered by the  agency
contract: R CERRE R & - .
(b} where he is an exclusive agent and the transaction has been
_ entered into with a customer belonging to his area or group.

1¢C Art 15.1 - . C o
The Agent is entitled tc the commission provided for .in Annex VI, §1,
on all sales of the Products which are made during the life of this
contract to customers established in the Territory.

I—ZS.”Entitlement'to commission: after termination of contract

Dir Art 8 ' b o _
A commercial agent shall be entitled to commission on . commercial

transactions concluded after the agency contract has terminated:
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(2) i1f the transaction is mainly attributable to. the commercial
agent's efforts during.the period covered by the agendy contract and
if the transaction was entered into within a reasonable period after
that contract terminated; oxr

Draft Art 19(1) 2 Ry i
i o {a) [same] - oo et CeoRES e

ICC Art 19.2 -
No commisgsion is due to the Agent for contracts of sale made on the
basis of orders received after the expiry or termination of this
contract, save if such transaction is mainly attributable to the
Agent's efforts during the period covered by the agency contract and
if the contract was entered into within a reasonable period after the
expiry or termination of this .contract. The Agent must however inform
the Principal -in- writing,  before the expiry or termination of this
contract;, of the pending negotiations which may . give rise  to
conmission under this paragraph: " '

N

Comments:

1. Maskow notes (p.34) that the right to commission.after termination of
the contract would have been exceptional, in certain States, before
" implementation of the Directive.

2, *“additiénally, Maskow notes (p.34) that Directive Art 8(a) was dlgg;ly
“inspired by the legislation 'of -certain Member States. However, this
“iforfmilation is perhaps more flexible than specific legislations whlch may
stipulate a certain maximum period {(e.g. 3 months). Alsc, the proposal is
mere flexible than certain legislations with respect to the requirement of
actual negotiation by the commercial agent, as opposed to the concept of
being "mainly attributable to the agent's efforts”,

3. The response from the USSR suggests that the words "mainly” and
rrasgéngble” are very ambiguous and could -lead to dispute. Therefore "more
exact ‘ériteria® ghould be found.

=

I=27. Entitlement to commission: transaction commenced‘pribr

Dir Art 8 (cont) .
IA commercial agent shall be entitled to commission after termlnatmon
of the agency contract]:

(b} if, in accordance with the condltlons ment;oned in Artlcle Te
the order of the third party reached the principal or the commercial
v -agentbefore the agency contract terminated.,
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Draft art 19(1)
(b) [same, replace "Article 7" by "Article 18§"]

ICC Art 19.1
orders transmitted by the Agent or received by the Prlnclpal from
customers established in the Territory before the -expiry or
termination of this contract and which result in the conclusion of a
contract of sale not more than six months after such expiration, shall
entitle the Agent to commission.

Comments:

1. Maskow notes (p.34) that Directive Art 8(b) and Draft Art 19{1l)b)
relate especially to cases where no direct link between the order and the
activity of the agent can be established (in the context of a .sole or
exclusive agency). This right to commission may encourage the principal to
respond in a timely manner to orders, as-opposed to ignoring the ordsy
until after termination of the contract with the agent in order to aveid
the payment of commission.

2. tf the order is received after termination of the contract then the
provisions of the previous section may apply.

3. Professor Fazzone gees no reason why the agent should not be entitled
to commission on orders placed before termination of the agency contract.
. The construction of Draft Art 19(1)b makes the entitlement to commission
-dependent on when the principal receives the order. The burden of proving
+that the order was placed before termination would still lie with the
. agent.

I-28. Entitlement to commission: priocr agents

Dir Art o S
- A commercial agent shall not be entitled to the commission referred to
in Article 7, if that commis=sion is payable, pursuant to Article 8, to
the previous commercial agent, unless it is squitable because of the
circumstances for the commisszion to be shared between the commercial
agents. -

Draft Art 20 ! :
[same, replace “Article 7* and "Article 8" by "Article 18" and
"article 19" respectively] :

Brt 19(2) : .
The claim for commission shall be reduced . ) the extent that it is
equitable in the circumstances for the commission to be shared between
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i thewppmmepcial_agents,

Comments:

. Maskow notes {p.35) that Draft art 20 corresponds to Directive Art 8
An the sense that both articles approach the problem from the viewpoint of
the new agent s claims. Draft art 15¢(2) approaches the problem from a more
neutral wviewpeoint. The main point of ‘ail three provisions is that the
principal should not have to pay double commission on the same transaction.

I-29. Commission arises: transaction executed by principal

pir Art 10(1) -
The commission shall become due a8 soon a5 and to thé extent that one
of the following circumstances obtains:

(a) the principal has executed the tramnsaction; or

Comments:

Maskow suggests (p 35) "that one EEC Dlrectlve?varlant for when the
claim for commission arises would apply to internal Héntracts of commercial
agency, that is "it takes as a model small intermediaries, the claim for
:_commlsSLOn ariges earller, namely when the contract with the third party
'}has been concludad vee O where the pr;ncmpal has parformed th;s contract."”

[

'1-30. Commission arises: transaction not executed by principal

Dir Art 10{(1) {cont)
{The commission shall become due whenl:
(b} the principal should, accord:.ng to’ h:l.s agreement with the
third party, have executed the transactlon, or -

ICC art 17.2 : -
Tf a contract made by the Principal as a result of orders transmitted

by the Agent is not thereafter put into effect, the Agent shall be
entitled to commission unless non-performance of the contract -is due
to reasons for which the Principal is not responsible.

I-31. Commission a#iﬁga{ transaction executed by third party

Dlr Art 10(1) (cont} )
[The comm1351on shall become "dua when].
(¢) the third party has executed the transaction.
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Draft Art 21(1)}
The claim for commission shall arise as soon as and to the extent that

the third party has executed the transaction.

ICC Art 16.2 {(in part)
The Agent shall acquire the right to commission after full payment by
the customers of the inveiced price. In case of partial payment made
‘in compllance with the sales contract, the Agent shall be entitled to
& proportional advance payment...

Comments:

Maskow has noted (p.35) that Art 21(1) of the proposal corresponds to
one variant of the EEC Directive, as well as to certain aspects of U.S. and
cther (namely, certain socialist countries) law on agency.

I-32. Commission arises: transaction not executed by third party

Dir Art 10(2)
The commission shall become due at the latest when the third party has
executed his part of the transaction or should have done so if the
prlnclpal had executed his part of the transact;on; as he should have.

Draft Art 21(2)
' The claim for commzssmon shall also arise as scon as and to the extent
that the third party ‘should have executed his part of the transaction
if the principal had executed his part of the transaction, unless the
pr;nc;pal's fazlnre to execute is due to a reason for whlch he is not

to blame.

ICC Art 17.2
If a contract made by the Principal as a result of orders transmitted
by the Agent is not thereafter put into affect, the Agent shall be
antitled to commission unless non-performance of the contract is due
to reasons for which the Pringipal is not responsible.

Comments:

1. Maskow notes (p.36): "When the commercial agent only negotiates
contracts the principal is free to conclude or not to conclude contracts
negotiated by the agent. EHis own commercial interet is such that he will
. not refuse to make contracts without good reason. Once the principal has
concluded the contract he is alsc, with respest te the commercial agent,
not entitled to terminate it without justification. ... The claim for
commission is therefore usually épen to the commercialfagent as if the
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not done so,agd,consequently:ne;thervhas‘the thzrd party f;_

2. Therefore, as taken up by the Directive, the sexception to a general
right to commission arises when the principal is neot to "blame" (e.q.
exceptional circumstances, anticipatory repudiation by the other party,
etc.) for the non-execution of the transaction.

3. IUCAB finds unconvincing the logic behind Draft Art 21(1) and 21(2).
They suggest that the claim to gommission should arise *...as in Art 10
para 1 lits. a and b of the EEC Directive - as soon as the prxincipal has

executed ... or should have ... subject to the contract." They further
gtate: "The omission of the afore-mentioned events at which the claim for
commission arises implies a prepayment by the commercial agent.” - '

I-33. Commission: due date

Dir Arg 104{3) ‘
The commission shall be paid not .later than on the last day of the
. month follewing the quarter in which it became due.

Draft Art 22
The commission shall become due on the last day of the month following
,¢:the;quarteg in which it arose.

‘‘‘‘‘‘‘

ICC Art 16 3 e mmes : :
~The Pz;nclpal shall provide the Agent thh &, gtatement of the

commissions due in respect of each guarter and ghall set out all the

business in respect of which such commission 4is payable. The

commission shall be paid not later than the last day of' the menth
following. the relevant quarter. -

Comments:

~1.; . :The terminological differences according to Maskow (p.36) betwean the
.Directive and the proposed Draft with respect to..the .commission to be paid
(*it becomes due" vs. "it arises" and "shall be paid’.vs. *it is due")
reflect the necessity of collecting the commissions together for periedic
lump-sum payments xather than making frequent/multiple international

transfers.

2. Maskow also notes (p.37) that this technicality}(distinguishing the
- period between the times when the commission wasﬁga;pégland when it would
become due) is also important with regard to the payment. of interest which
may be required. ’
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-3. .-Professor Routamo notes that CISG contains a provision specifically
granting the right to interest payments (with respect to remuneration past
due). He guestions the absence of such a specific provision in Draft Art
2240 ; )

I=34. Derogation by parties: payment schedule

Dir Art. 10(4)
Agreements to dercogate from paragraphs 2 and 3 to the detriment of the
commercial agent shall not be permitted.

1-35, Right-to commission extinguished due to non-execution

Dir Art 11(1)
The right to commission can be extinguished only if and to the extent
that:
- it is established that the contract between the third party and
the principal will not be executed, and
- that fact is due to a reason for which the pr1nc1pa1 is not to

blame.

-Draft Art 21(2) .
The claim for commission shall also arise as scon as and to the extent
that the third party should have executed his part of the transaction
if the principal had executed his part of the transaction, unless the
principal's failure to exscute is due to a reason for which he is not
to blame. ‘

ICC art 17.1 & ] _
No commission shall be due in respect of offers. or orders transmitted
by the Agent and not accepted by the Principal.

Art 17.2 -
If a contract made by the Principal as a result of orders transmitted
by ‘the Agent is not thereafter put into -effect, the Agent -shall bhe
entitled to commission unless. non~performance of the.contract is due
to reasons for which the:-Principal is not responsible.

Commants

‘Maskow notes (p.36) that, except as provided in the Draft Art 21(2)
(section I-32) the commission would generally become due when. the third
party performs the contract. K
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I-36. Refund of commission paid

Dir Art 11(2) . .
Any commission which the commerc;al agent has already recemved shall
. be refunded. if the right to it is.extinguished.

braft Art 29(2) - P e .

i On termination of the Gentrast either. party must return to the other
party that which he has received £rom. him for the execution of the
contract.

Comments:

The Swedish government suggested that with respect to Draft Art 29(2)
an exception should be made "for. goods and other property, belenging to the
principal, which the agent is entitled to retain as a security for clainms
founded upon:the commission.®

I-37. berogation to detriment of agent

Dir Art 11(3)
Agreements to derogate from paragraph 1 to the detriment . of the
© commercial -agent shall not be permitted.

- ¥I=38. Statement of commiasion-&ﬁe:,i

~Dir Art 12(1) - . .
The principal shall supply his commercial agent wath a statement of
the commission due, not later than the last day of the month follow;ng
the quarter in which the commission has become due. This statement
shall set ocut the main components used in calculating the amount of
commission. R

- Draft Art 23{I)~

o [same;, replace "become due™ by "arisen"]

ICC Art 16.3
The Principal shall provide the Agent with a statement of the
commissions due in respect of each guarter and shall set out all the
business in respsct of which such commission is payable. The
commission: shall be  paid not later than the last d@yigf the month
following the relevant guarter.. . B
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Comments:
1. Terminological differences, see section I-33.

2. Maskow notes {p.37) that a minor distinction has been drawn between
the due date for the commission (the last day) and for the statement (not
later than the last day) in order toc give the agent time to inspect the
gtatement and make any necessary.objections before the commission is paid.
It would not be contrary to the rule, however, if the principal sent the
statement and transferred the funds together on the last day of the month.

I-39. Agent's right to inspect books

Dir Art 12¢(2)
A commercial agent shall be entitled +to demand  that he be -provided
with all the information, and in particular an extract from the books,
which is available to his principal and which he needs in order to
evheck the amount of the commission due to him.

Draft Art 23(2)
[same, delete "and in particular an extract from the books"]

ICC Art 16.4° :

The Agent is entitled to all -the 1nformatlon, and in particular
extracts from the Principal's books, in order to check the amount of
the commission due to him. The Principal shall permit an independent
anditor appointed for that purpose by the Agent to inspect the
Principal's books for the purpose of checking the data relevant for
the calculation of the Agent's commission. The costs of such
inspection shall be borne by the Agent.: '

Comments:

Maskow (p.37) has simplified the formulation of the relevant Draft
provision, compared with the Directive and the ICC, in order. to make the
convention more universal and less in confliet with exlstlng national
legislation.

I-40. Derogation of right te inspect books
Dir Art 12(3)

Agreements to dercgate from paragraphs 1 and 2 to the detr;ment of the
commercial agent shall not be permitted.
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I-41. Mational laws: 'agent's right to:ingpect books

Dir Art 12(4)
This Directive shall not conflict with the internal. provisions. of
Member States which recognize the r:.ght of a commerc:.al agent to

' 1nspect a prlnczpal g books. .

Draft Axt 5 - : : : .
Noth:.ng jn this Convention shail prevent the appllcatz.on of spec;.f:.ed
- mandatory rules of the appl:.cable law.if this 4is the law of a State
that has made a reseyvation..: :
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“CHAPTER 4 = CONTRACT FORMATION

Generdl Comments:

1. Professor Fazzone suggested, with regard to the author's comments at
the beginning of Draft Chapter II, that "the problem with leaving formation
issues +to national law 4is that there 1is the inevitable lack of
standardisation ..." This result would be contrary to the objective of the
convention. He suggested that some "fairly specific provisions be included,
at the risk of some overlap with other conventions." h

2. professor Azziman stated that a convention regarding a particuliar
contract should state those rules relating to its formation from the point
at which those rules derogate, to a lesser or greater extent, from general
laws of formation of international contracts. "Conseguently, the problem is
that of knowing whether general laws of formation of international
contracts exist and if they are known as such ... PICC? ... lex
mercatoria? ..."

3. Profesgor Illescas stated that as Chapter II is dedicated to the
formation of the contract the references to the modification and the
termination of the contract were inappropriate.

4. Professor Quenaudon has remarked that the attempt to avoid a lack of
harmony between instruments such as CISG, CAISG, and the EEC Directive,
which have clearly influenced this proposal, may not have been entirely
successful with regard to the proposed Art 4. He stated that "... the
distinction drawn between formation and validity gives rise to
hesitations." and that "... formation must be understood as the form of the
agency contract ..." If the form must be in writing then there should
perhaps be some sort of sanction specified in the convention for the lack
thereof.

He criticised the statement made by Maskow at page 23: "Should it not
be possible to include in one way or another in the propoged Convention &
detailed set of rules on formation then national law would apply.”
Professor Quenaudon stated that it should be the conflict of law rules of
the forum state that apply vather than the "national law" ("whoze national
law?" he queries). By way of example he stated that according to French
private international law the parties may choose between the local law {(the
law based on the subject of the contract) or national common law. According
to Art 9 of the 1980 Rome Convention the latter choice would be excluded,
and the law of the country where the agent was active would govern.
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I-42. Regquirement of written comtract

BT - . o - . -

‘Dir Art 13(1)" N e

© ' 'Bach party shall be entltle& to receive . from the other on fequest a
signed written document setting ocut the terms of the agency contract
including any terms subsequently agreed. Waiver of this right shall
not be permitted.

Draft Art 11(1)
A contract of commercial agency, its modification or termination by

agreement shall ‘be made inwriting. .

Art 11(3)
For the purposes of this convention "in writing" includes telegram,

telex and any other form of communication capable of being reproduced
in tangible form. :

‘ICC Are 25.1 ST _ e,
" This Contract replaces any -other preceding agreement between the
- parties on the subject. : :

" Aart 25.2
No addition or modification te this contract shall be val;d unless

made in writing. However a party may be precludsd by his conduct from
asserting the invalidity of additions or modifications not made in
writing to the extent that the other party has relied on such conduct.

- Comments:to 0 T - : S
1. IUCAB ‘responds that contracts as well as amendmentsﬂtheréto,shbuld be
in welting. In its opinion however, contrary to that of Maskow, contracts
oz commerclal agency are frequently not in written form.

'z /¢ Profeédsor Fazzone suggests that Draft Art ll(l) m&y be 1ncon51stent
“with'a provision such as Art 9 which would allow usage and practice to be
‘Binding én ‘the parties. He notes that specific reliance may be. difficult %o
prove (as required by Art 11(2)). See section I-~3 for . his comments on
conduct of the parties. Professor Fazzone suggests that, as in Art 10 of
CISG, a provision might be included which would “permit authorisation to

" "exist even in the absence of a writing.™

3. Professr Illescas does not believe the requirement of a written
contract to be necessary. "The agency centract, in spite of its permanent
" charactér and wide sphere of application (international trade), is always a
consensual contract which perfects itself by a mere voluntary accord,
without the necessity of any constitutive formal requirements.” He suggests
that the proposal could adopt Art 13(1) of the Dirsctive which would give a
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party the inalienable right to demand from the other a writing setting
forth the terms of the agreement. Additionally, in cases where the parties
cannot agree on the existence of the contract, the proposed Art 8 would
offer a solution based upon an interpretation of the conduct of the
parties. ' . o

I=43, National reguirement of written form

Dir Art 13(2)
Notwithstanding paragraph 1 a Member State may provzde that an agency
contract shall not be valid unless evidenced in writing.

Comments:

1. This section and the preceding one list the two provisions of the
Directive which relate to the requirement of written form for the contract.
As Maskow points out (p. 24) the Directive does not make written form
mandatory. The proposal would. These provisions seem to e inspired by
certain legislations which have rules of a similar nature as well as his
observation that litigation often occurs regarding the existence of a
contract between two partles.r :

I-44. Prolongation of contract

Dir Art 14
An agency contract for a fixed period which continues to be performed
by both parties after that period has expired shall be deemed to be
: converted into an agency contract for an 1ndef1n1te par1od.

Draft Art 24
A contract of commercial agency for a fixed period which cont;nues to
"be performed by both parties after that periecd has expired shall be
'deemed té be' converted inte- a contract for an indefinite perlod,
unless it is ‘prolonged either by agreement or by contractual clauses
for another flxad perlod '

ICC Art 18.1 A :
This contract is concluded for an indefinite period and enters into
force on .

Art 18.1 B _
Thig contract enters into force on the and shall remain in force

~ untidl -
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Art 24.1 S e
If the parties have not made a choace between‘ the alternat;ve
solutions provided in article...i8 under the letters A and B, by
deleting one of the alternatives, and provided they have not expressly
made a choilce by other means, alternative A shall be cons;dered'

appl;cable.

Art-18.2 ¥ (in part) :

This” dontract shall be automatically renewed for successive perlcds of
one year, unless terminated by either party by notice given in wrltlng
by means of communication ensuring evidence and date of recelpt .es

C&mments-'"

kI The Maskow proposal (p.38) has added the last. half sentence to ‘the
virtually identical Directive Art 14 in order to recognlsa the common use
of clauses 'in these types of contracts which automatically renew the
contract for a flxed perlod of time.

2. Professor Azziman suggests that the proposed Art 24 is ‘rather out of
place as the article (the first in the chapter) deals w;th prclongatlcn of
a contract whereas the chapter is entitled vPermination ©f agency
conﬁract" He would suggest starting the chapter with an article maklng two
maln p01nts. First, theé" article would deal with. termlnatlon of a contract
by explratlon of +thé ¥erm: (a contract of fixed duratzon), and second,
wouldA ‘deal with unilateral termination of the contract (contracts of
1ndeterm1nate duratxon) ‘ -
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CHAPTER 5 - TERMINATION, REMEDIES AND POST-CONTRACTUAL OBLIGATIONS

General Comments:

1. Professor Azziman suggests that there appears to be a'certain lack of
homogeneity within Chapter 6 of the proposal (Remedies for breach and
post-contractual rights). He has proposed creating two separate chapters:
one including Art 28 (other sanctions for breach of the contract) and

another ‘chapter dealing with the effects of the termination of the contract
(basically Arts 29 and 30). ' -

Z. The Introduction {(para 3) to the ICC model states that there are
countries which either do or do not provide for indemnification of the
commercial agent if the contract expires or is terminated for reascns other
than default by the agent.

3. The Introduction to the ICC model contract alsc states that the two
solutions incorporated in the Directive {Arts 17.2 and 17.3) in fact have
the same purpoge and refer to the “goodwill indemnity”, in other words to
compensation for the agent: for the loss of goodwill when the contract is
terminated without hie fault.

4. The parties to a contract, under 1CC Art 21, are given an oppoftunity
to include or té exclude such provisions. The Introduction states: "It is
strongly recommended to choose alternative A whenever the right to
indemnity is recognised by the law of the agent's country; in particular,
as concerns EEC countries, alternative A of article 21 would conflict with
mandatory rules of the legislation of the agent's place of business."
Additionally, indemnification provisions may be fair in cases where they
conform to international trading practices.

5. The RC Directorate-General stated that the absence of such
indemnification provisions would not make the proposzed legislation
incompatible with the Directive., However, the Directorate-General's
response stated: "I doubt very much that a Convention leaving out this most
important issue would have any very significant effect."”

6. The IUCAB response stated that “... the draft of itself has toc be
rejected merely because the claim for indemnity or compensation (goodwill)
has not been laid down."

IUCAR pointed out that many nations have no existing rules which would
otherwise provide for such indemnification.

The response referred to the preamble of the proposal, para 1: the aim
of the Convention would be to secure a fair balance of interests between
both parties. "This aim is desregarded if the goodwill claim igs left out."
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7. IUCAB stated that since the principal would still continue to derive
penefits from the work of the agent above. and beyond the dQuration of the
contractual relationship there would be no disadvantage to the principal.
The response suggests that eliminating the right to indemnification would
create windfall profits for the principal.

8. The final point IUCAB made in vesponse to the iééﬁéfof'thé'“goodwill
indemnification® was that the trend in international dévélapmeﬁ%. is for
nations to incorporate in domestic jaw such indemnification provisions.
Pointing to the EC Directive and other recent developments in Scandinavian
countries they stated that a convention which did not include such
provisions would be archaic, :

9. " Professor De Nova, recognising the difficgltiesf}nvblved in achieving
unification on this point, states that in his opinion the subject should bs
included in order to "raise the practical importance_ofAthe Convention:”

10. ‘Prcfessof Tllescas states that rather than ignore the question of the
indemnification of the commercial agent it would be better to establish
protective standards for the agent. "Thus, inspired by Directive Articles

17 and 18, I believe that a right to indemnification for the agent should
be provi@ed in recognition of the clients obtained for the principal, as
well as & right to claim damages based on the loss of commission or other

ex?angé?Jﬁhich otherwise would have been due under the contract.”

11. Drofessor Illescas would intitle Chapter VI of the proposal’ "Other
remedies for breach ..." since the first remedy already indicated in the
proposal would be the cessation of the contract. - T

i2. Professor Quenaudon notes that the distingtion drawn between Arts 26
and 27 of the proposal does not add to the clarityuéf the proposal. The
te;migation of the contract on substantial grounds encompasses that of
'ﬁé;miﬁatiﬁnﬂdué’to breach of contract. As suggested in the commentary “ by
Erdfé%géf‘ﬁaskoﬁ it would perhaps be appropriate to include a list, albeit
not exhaustive, of the most serious reasons for such termination.

I1.-45. Termination of contract of indefinite duration

Dir Art 15(1)
_ Where an agency contract is concluded for an indefinite period either

“party may terminate it by notice.

Draft Art 25(1)
Where a contract of commercial agency ig concluded for an indefinite

period either party may terminate it by notice in writing.~
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Ice Art 18.2 A (in part) __ : _
This contract may be terminated by either party by notice given in
writing... S : '

Art 18.2 B {in part) : _
This contract shall be automatically renewed for :uccessive'pefiéas of
one year, unless ‘terminated by either party. by notice given in
_writing.... '

Comments:

1. Maskow has modified the Directive provision to add clarity to such
notices. (He distinguishes the notice from a warning, etc. which can only
be litigated.meaningfully with some type of: proof, such as writing.) Bee
section I-43 for a definition of "writing® according to the proposal.

2. . The Swedish response states that no writing should be necessary for
termination of the contract. The same comment. is directed towards draft

Arts 26 {Termination on substantial grounds) and 27 (Termination for breach
of contract).

3. professor Illescas states that it is not dmportant to give notice for
termination of the contract in writing. Obviously, written form is that
most freguently used and is an excellent guarantee that the communication
will be ;effective, but he . feels -that the parties should be free to
communicate by any other means. S

J-46. Period of notice reguirements

Dir Art 15(2) ' .

' The period of notice shall be one month for the first year of the
contract, two months for the second year commenced, and three months
for the third year commenced and subsequent years. The parties may not
agree on shorter periods of notice. '

Draft Art 25(2)
{same]

1cC Art 18.2 A (in part)
... not less than 4 months in advance. If the contract has lasted for
more than five years, the perdicd of notice will be of 6 months.

Art 18.2 B (in part) : :
... not less than four months before the date of expiry... If the
contract has lasted for more than five years, the period of notice

will be of & months.
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Commants:

1. Magkow cites (p.39) several pieces of legislation which provide for
longer periods: of notice, with other variations. He alspuqites'the case
where no distinction -is drawn. between the mandate and the authority and

suggests that in this case, subject only to damages which may or may not be
jncurred, the contract could be subject to termination at any time.

2. Maskow adds (p.39) that this rule would be of benmefit to the agent as
well as to the principal (who may be dependent on the activities of his
agents) . R ' d

3. IUCAE states that the purpose of the period of notice is to enable
both parties to prepare for future contracts. It suggests that "a longer
period of notive would be appropriate in case the contract has run for more
than three years". o

4, Professor Fazzone suggests that in reality the agent may be highly
dependent on the contract (if, for example, the agent has made considerable
up-front investments such as facility construction, ete.) and that
therefore the periods of notice specified in the proposed Art 25(2) would
pave little meaning. '

“T-47. Mational laws regafding period of nética

Dir B¥E 15{3) _ S : I
Member States may f£ix the period of notlce at four months for the
fourth year of the contract, five months foxr the fifth year and six
months for the sixth and subseguent years. They may decide that the

parties may not agree to shorter periods.

1-48. Derogation from reguired period of notice

Dig-Art 15(4) : S | A
Sriopf the - parties agree on longer pericds than those laid §¢wﬁ in
paragraphs 2 and 3, the peviod of notice to be observe@iiﬁy' the
principal must not be shorter than that to be observeéf:by' the
commercial agent. d Yoo

TCC Art 18.2 A and B (in part)
The parties may agree in writing on longer periods of notice.
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I~49. Mptification schedule

Dir Art 15(5)
Unless otherwise agreed by the parties, the end of the period of
notice must coincide with the end of a calendar month.

Draft Art 25(3)
[same]

Tce Art 18.2 A (in part)
The end of the period of notice must coincide with the end of a
calendar month.

Comments :

Maskow suggests (p.39) that this rule would facilitate bookkeeping and
other organisational tasks.

I-50. Effect of prolongatiom of contract on period of notice

Dir Art 15(6)
The provisions of this Article shall apply to an agency contract for a
fixed period where it is donverted under Article 14 inte an agency
contract for an indefinite period, subject to the proviseo that the
earlier fixed period must by taken into account in the calculation of
the period of notice. '

Draft Art 25(4)
[same]

Comments:

Maskow has included this provision, like the corresponding. Directive
provision,_for_clarify {(p.39). He notes however that  this :ulé:is absent
from other legislation on agency and suggests that the rule may not be
enﬁirely fair in that it imposes on the parties an obligation which was not
contemplated at the time of formation of contract.

I-51, Termination: breach of contract

Dirx Art 16
Nothing in this Directive shall affect the application of the law of
the Member States where the latter provides for the immediate

termination of the agency contract:
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(a) because of the failure of one party to carxry out all or part of
his obligations; 7

Draft Art 27 : : -
A party 1s entltled to term;nate a contract in- wr;tlng thhout przcr
notice ‘where thé other party: : -
(a) has commltted a fundamental breach, ox

 (b) has committed several breaches which in their, emtirety form a
fundamental breach of contract, or

(¢) has repeatedly or permanently been in ‘breach, though the first
party has required performance within a reasonable time by notice.

ICC Art 4.2 : B o _
The Principal may not however unreasonably zeject the orders.
transmmtted by the Agent. In particular, a repeated refusal of orders
contrary to gocd faith (e.g. if made for the only purpose of hindering
'tha Agent's activity) shall be considered as a breach of contract by

' the Principal.

Art 20.1 {in part)
Each party may terminate this contract with immediate effect, by
_rnotlce given in wr:tlng by means of communication ensuring evidence
and date of receipt (e.g. registered mail with return receipt., special
courier, telex), in case of a substantial breach by tha othe:‘partg,of
the obligations arising out of the contract... o

Art 20 .2 (in 7 : .
Any zallure by a ‘party to carry out all oxr. part of hlS obl;gatlcns
under the contract resulting in such detriment to the other, party as
., e substantlally deprive him of what he is entitled to expect under
a A ontract, shall be considered az a . substantial breach for the
pur_oses of artlcle 20.% ...

Art 20 3 S
The partles hereby agree that the vicliation - of the prov;sxons undar
of the present contract is to be considered in principle,
unless the contrary is proved, as a substantial breach of the
contract. Moreover, any violation of the contractual . obligations may
be considered as a substantial breach, if such wviolation is repeated
notwithstanding a request by the other paxty to fulfil the contract
obligations.
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Comments:

1. Maskow has pointed out {(p.41l) that whereas the Directive has left the
guestion -of immediate . termination (for reasons which would include
exceptional circumstances, next section) up to the law of Member States,
the proposal would include a provision expressly allowing such termination.

2. He further suggests that contrary to the model provisions of the ICC,
in commercial veality such automatic ‘termination is not generally
appropriate. Here the ICC has included, as an Annex, specific indications
of substantial breach in a manner which would seem to give adequate notice
and definition of these grounds to both parties.

3. Mazkow advises parties (p.40) to mention the most important grounds
for such termination.in their contracts.

4. Maskow also notes (p.4l) that, perhaps in contrast to national laws,
with long term contracts such as ;hoSe”involVed in commercial agency it may
not always be possible to foresee circumstances which may arise which,
although leading to deviations from the contract, may otherwise be
considered to be a breach of contract. For this reason he has included Art
27. o :

5. The response from the USSR states that it would be desirable to
specify in detail the meaning of the expression "a fundamental breach" with
respect to Draft Art 27(a). 5

6. Professor Fazzone notes that Art 27 of the proposal seems to leave a
great deal of discretion to the parties to determine when and why to
terminate. "Who .is to determine, for example, whether a fundamental breach
has occurred?” '

7. Professor Azziman suggestslthat if one defines sevious reagons in a
proad way then the case of breach of contract -would be,included'in this
definition. But if one decides to distinguish the serious reasons “for
termination due to nen-perforpance, as in the case hera, one would have to
inélide these distinctions in the definition of serious reasons. . '

1-52, Termination: exceptional circumgtances

Dir Art 16 (cont)
(b} where exceptional circumstances arise.

Draft Art 26
Where in a contract of commercial agency, whether for a fixed or for
an indefinite period, circumstances occur +hat either party canncot
reasonably be expected to adhere te tha contract, either party is
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'Teﬁtifled ﬁoﬁterﬁinate'thercontract in writing without prior notice. -

ICC Art 20.1 (1n part) e : e
Each party may terminateé’ this- contract wzth 1mmediate effect ce. in
case of except1onal circumstances Jjustifying the earlier termxnatlen.

Art 20.2 (in part)

' ciFoumstances in which “it. would be unreasonable. to. reguire the
:T'termlnatlng party to continue to be :bound by this. contract, shall be .
;con51derad as except;onal c;rcumstances for the purpose of artlcle

'20.1 above. : ST s

Art 20 4 : S

Furthermore, the parties agree that the follow;ng smtuat;ona shall be
considered as exceptional circumstances which justify the . earlzer
termination by the other party: bankruptcy. mozratorium, rece;v-rship,
ligquidation or any kind of composition between the debtor and tha
creditors, or any circumnstances which - are likely to affect
substantially one party's ability to carry out his cbligations under
this contract.

Comments :

1. See comment 2 of the previous section with respect to the definition
and notice requirements of termination based on exceptioconal cirgumstances.
2.} §Maskow adv1ses (p.40) parties to mention -the most: 1mportant grounds
for such t lnatlon in thelr contracts.

3. The Swedish“response noted that in the comments on. the prcposed Art 26
one condition which would entitle either party to terminate zmmediaﬁély the
agency agreement would be bankruptcy. In the Swedish view, without elabor-

ation, a future convention should exclude this alternative.

4,7, The swedish response likewise suggested that "a party who wants to
termlnate the wcontract must give notice to the other. party . w;th;n a
reascnable time after the relevant circumstances have. cccurfé“&ﬁp The
q¢mment was also dlrected ‘towards Art 27. - _ SN R o

5. Professor Fazzone has suggested that Art 26 is unclear as t)‘::,‘;he
crlterla to be applled to the term "substantial grounds®.. He g esf
"Should a party' s own mlstakes or self-inflicted problems allow ;t to av01d
its contract obllgatlon59 shotldn't <¢hat party at least. be. 11ab1e for
damages caused to the other party?" In his view, bad busmne_ 1acumen or
mere commercial impracticability should not be enough to avoid obllgatlons
sssumed in the contract.
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5. Professor Azziman agrees with Art 26 and the necessity for a party to
be able to terminate a contract immediately without notice. However he
feels that the article does not sufficiently characterise the circumstances
which would justify such termination. He suggests that the article give a
few examples of such reasons or at least set some limits. See comments on
previous secticen.

7. Professor Illescas considers that in connection with the termination
of the contract for substantial reasons (Art 26 of the proposal) there are
a great number of possible reasons encompassed in the expression "such
circumstances®. He suggests that a clearer construction of the provision
setting limits on the termination of the gontract without the need for
notice might be something like "... exceptional circumstances of a personal
nature or which would affect substantlally the contract, of such magnitude
that one could not reasonably..."”

I-53. Right to indemnification or damages

pir Art 17(1)
Member States shall take the measures necessary to ensure that the

commercial agent is, after termination of the agency contract,
indemnified in accordance with paragraph 2 or compensated for damage
in accordance with paragraph 3.

ICC Art 21.1B
The Agent shall not be entitled to an indemnity for goodwlll or

similar ¢ompensatlon {"goodwill indemnity") in case of termination of
the contract. This provision does not ‘1limit the Agent's right to claim
damages fox preach of contract as far as the termination by the
Principal amounts to such a breach, and is pot already covered by
artlcle 20 6. ° : i

Cemments H

_ Maskow has made a major deviation from the D;rectavs by not 1nc1ud1ng
allowance for sndemnification’ of ~ the commercial agent. .He has stated
(p.37): "This question must ... be answered by national 1aw" and refers to
the proposed Art 5 regarding Member State reservations (section II- -2}, Re
support for the ‘difficulty foreseen in achieving homogeneity with respect
to this issue he also refers to Directive Arxts 17(6) {section I~-61, report
to. the COuncll on progress in this areéa) and 22(3)  (section I~74, special
time allowances granted to  specific Member States for nat;qnal_ legal
reform) See the next sectlon.



- 47 =~

. I=E4. xndemaif;qat;on:.ratiggala
Dir Art 17(2) BroL T ems . ‘
.7 (a) The Commercial: agent. shall be_gptitlgd to an indéﬁnity if and to
~% the extent that: =u - ) S o

the principal new customers or has significantly
increased the volume of business with existing customers ‘and the
principal continues to derxive substantial beneflts from the business
with such customers, and- i ' '

- he has brought

Draft Art 28(1) . e : . ‘ 4 .
If one party fails to perform any of his obligations under ‘the
contract of commercial agency or this convention the other party may:

(a) require performance by the other party of his obligaticns,
unless the former party has resorted to a remedy which is inconsistent
with” this requifement:; Todra

ICC Art 21.1 A
‘- The Agent shall be entitled to an. indemnity ("goodwill indemnity") if
! and to® the extent that:. k '

(a) he has brought the Principal new customers_ofyﬁésisignificéntly

" increased: the volume of business with existing ‘customers and the

Principal continues to derive substantial benefits from the business
with such customers, and S

“Art 21.1°B S

‘%% The ' Bgent--shall :not be entitled to an dindemnity for goodwill or
gimilar compensation ("goodwill indemnity") in case Qfﬁtermihation of
the contract. This provision does not limit the Agent's right ‘to’ claim
damages for breach of contract as far as the termination by the
Principal amounts to such a breach, and is not already covered by

article 20.6.

Gomments: <

1. 1t is possible that in spite of the absence in Maskow's proposal of
the right to indemnification the commercial agent may be entitled to
similar compensation based upon the construction of Draft Art 28(i)a.

2.  Professor Fazzone notes that, with respect to the p;oposed:ﬁrt 28(Fa:
-wjnder CISE@, signatories ars allcwed not to permit the use of specific
‘pe¥formance under their national law as readily as cise wouia"ﬁéfhit.“ He
‘suggests that a similar option for reservations by SignéﬁdéiéQ?WhOﬁld be
provided in the proposed conventicn.. ' T R
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3. professor Azziman notes that Art 28 ' of the proposal (Remedies {for
preach) is a sort of continuation of Art 27 (Termination for breach of
contract). Therefore Art 28 whould refer to Art 27 or to its contents. For
sxample, beyond the termination contemplated by Art 27 non-performance by
one of the parties of any one of his duties. He gqueries: may non-
performance which reaches a very high degree of seriousness, as per are 27,
justify the award of damages?

4. Professor Tllescas notes that the proposed Art 28 .should foresee the
possibility that the represented party could realize substituted
performance of the cbligations, at the agent's cost, and always with the
reservation that one would not treat the obligations as intuitu personas.

1-55%, Indemnification: calouiations

Dir Art 17(2) {(cont) . N
(2) The Commercial agent shall be entitled to an indemnity if and to

the extent that:

- the payment of this indemnity is equitable having regard to all
the circumstances and, in particular, the commission lost by the
commercial agent on the business transacted with such customers.
Member States may provide foxr such circumstances also to include the
application or otherwise of ‘a restraint of trade clause, within the
meaning of Article 207 &

TCC Art 21.1 A (cont)
(b) the payment of this indemnity is equitable having regard to all
the circumstanceS'and} in particular, the commission lost by the Agent
on the business transacted with such customers.

1-55. Indemnification: maximum allowance

Dir Art 17(2) (cont)
(b) The amount of the indemnity may not exceed a figure equivalent
to an indemnity for ons year calculated from the commercial agent's
~ average annual remuneration over the preceding five years and if the
: contracﬁ goesz back less than five years the indemnity shall be
caiculated on the average for the period in question; '

IcC Art 21.2 A _
The amount of the indemnity shall not axceed a figure eguivalent to an
indemnity for one year ecaleulated from the Agent's average annual
. remuneration over the preceding five years and, if the contract lasted
for less than five years, the indemnity shall be calculated on the

average for the period in guestion.
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Comments:

1.;mhg:author_would suggest an alternative gsolution, one which would
reflect, the éi;ration of the sales -contract,-. the duration of the agenr;y'

contractf¥;hé:i§ngth of time that the - commission. has. been paid , or any

other pgpmn;gﬁiqn which would more closely reflect the actual loss which
would be sustained by the agent. :

1-57. Iﬁdsmnificatidnz'damageswnp;mpxeciudéd

Dir Art 17(2) (cont) ' o B T T
{(c¢) The graant of such an indemnity shall nct prevent'the commercial
agent from seeking damages.

Draft Art 28(2) .
A party is not deprived of any right he may have to claim damages by
exercising his:right to other remedies. ' .

1cC Art 21.5 A
The gocdwill indemnity provided for under this article is_inﬁiiéu of
any compensation Zfor loss or damage arising out of the contract
expiration or termination (except damages fox breach of cortract).

1-58. Damages caused by breach

Ty

pir Art 17(3) | . .
qgﬁercial‘agént ghall be entitled to compensation for the damage

ThE - 'Ia
he suffers as a vesult of the termination of his relations with the
principal. T '

.. Buch damage ghall be deemed to occur particularly when the termination
takes place in circumstances: : ‘ '

- depriving the commercial agent of the commission which proper
pexformance of the agency contract would have procurad him whilst
providing the principal with substantial benefits linked to the
commercial agent's activities,

_ - and/or which have not enabled the commercial agent to amortize the
costs and expenses that he had incurred for the_performancé*bf=£he
agency contract on the principal's advice, ' '

praft Axrt 28(1) - o .
1f one party fails to perform any of his obligations under the
contract of commercial agency Or rhis Convention the other party mays:
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{b) claim damages.

IcC Art 20.6 (in part) : _
If a party terminates the contract according to this article, but the
arbitrator ascertain that the reasons put forward by that party did
not justify the earlier termination, the termination.  will be
effective, but, the other party will be entitled to damages for the
unjustified earlier termination. Such damages will be equal to <the
average commisgion for the period the contract would have lasted in
case of normal trermination, uniess the damaged party proves that the
actual damage is higher (or, respectively, the party having terminated

the contract proves that the actual damage is lower) ...

I~59. Effect of agent's death

pir Art 17(4}
Entitlement to the indamnity as provided for in paragraph 2 or to
compensation for damage as provided for under paragraph'3; gshall alsgo
arise where the agency contract is terminated as a result of the

cocnmercial agent's death

1-60. Remedy statute of limitations

Dir Art 17(5) :
The commercial agent shall lose his entitlement to the indemnity in

the instances provided for in paragraph 2 or to compensation for
damage in the instances provided for in paragraph 3, if within one
year following termination of the contract he has not notified the
principal that he intends pursuing his entitlement.
ICC Art 21.3 A : _ : L \
The Agent will lose the right to indemnity if he does not glaim the
indemnity in writing within one year from contract termination,

1-61. Progress report for EC Commission

Dir Art 17(6) o - L
The Commission shall submit to the Council,: .within eight years

following the date of notification of this Directive, a report on the
implementation of ¢his Article, and shall if necessary submit to it
proposals for amendments.
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tImg2., No right to remedy: breach of contract

Dir Art 18 o
The indemnity ‘or compensation xeferred to in Article 17 shall not be
payable: T

(a) where the principal has terminated the agencyw contract
because of default attributable to the commercial agent which would
justify immediate termination of the agency contract under national
law; R -

Draft Art 29(1) (in part) ‘
Termination “o6f the contract releases both parties from . their
obligatidné‘under it, subject to any claims for compehsa;ion which
may be due. - : o

ICcC Art 2i.4 A o
The Agent shall have no right to indemnity in the following cases:

{a) where thé Principal has terminated the contract according
to the conditions set out in article 20;

I-63, No right to remedy: terminafion,by agent

Dir Art 18 {cont)
[There is no right to’ the Article 17 indemnityl:

(b} where the commercial agent has terminated the agency
contract, unless such termination is justified by c¢ircumstances
attributable to the principal or on .grounds of age, infirmity or’

styfiness of the commercial agent in censequence -of which he cannot
Y¥easonably be required to continue his activities;

ICC Art 21.4 A
(b) where the Agent has terminated the contract, unless the

terminaticH i justified under article 20 .or..on grounds of age,
infirmity or illness in conseguence of which +the agent cannot
~ reasonably be required to continue his activities;

Comments:

Maskow has noted (p. 40) that although a party may terminate an
agency c¢ontract on substantial grounds connected with himself only,
examples of which would be found in these provigions, that party would not
be privileged to terminate if those grounds were intentionallytcreated by
that party to avoid performance under the contract.
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I~64. No right to remaedy: agent's rights assigned to another

Dir Art 18 (cont)
(¢) where, with the agreement of the principal, the commerc;al
agent assigns his rights and duties under the sgency contract to
ancther person.

icC Art 21.4 A (cont) . _
{c) where, iIn accordance with article 26 2, the Agent assigns
his rights and duties under the agency contract to ancother person.

Art 26.2 {in part)
If artlcle 21 A is appllcable, and if there has been assignment by
the Agent with the Principal’s consent. according to axtiele 21.4 (¢},
the goodwill indemnity of the new agent shall be calculated by also
taking into account the activity of the old agent, according to

article 21.

I~65. Dérogation from remedy provisions. .

bir Art 18
The partles may not derogdte from Articles 17 and 18 to the detriment

of the commercial agent before the agency contract expires.

1-66. Restraint of trade: definition

Dir Art 20(1) . :
For the purposes of this pirective, an agreement restricting the
business activities of a commercial agent following termination of
the agency contract is ‘hereinafter referred to as a restraint of

trade clause.

' I-67. Restraint of trade: written form reguiremente

Dir Art 20(2) y
A restraint of trade clause shall be wvalid only 1f and to the extent

that:
(a) it is concluded in writing; and
ADraft Art 11(L)

A contract of commercial agency, its modification or terminatidn by
agreement shall be made in writing. '
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Art ll(3)

For the purpcses of this Convention "in wrlt;ng iﬁcludesléelegram,“
telex and any other form of communication capable of ‘being reproduced*f
in tangible form.

1-68. Restraint of trada:.gcncrai validity =

Dir Art 20(2) (cont)

(b) it relates to the gecgraphicai aréa or the group of

e customers 'and the geographicaliarea entrusted to the commercial agent

Draft

and to the Kind cf gocds covered by his agency under the ccntract,

Art 30

qA clause restricting the bu91ness act1v1t1es of a commerclal ‘agent

follow;ng termlnatlon of the contract of commercial agency shall cnly

,be valld 1f and to the extent that.

) (a) it relates to the gecgraphlcal area cr' the group of
customers and the geographical area entrusted to the commercxal agent

J%Iand to. the kind of goods covered by hig agency under the contract,

,and

I-69. Restraint of trade: 1imitaticns

Dir Art 20(3)

VDraft

A restra;nt of trade clause shall be valld for not more than two
years after termlnatlon of the agency contract.

Art 30 (cont) -
(b) it does not exceed a. period of two years after the

"_%érmlnatlon of the contract of commercial agency

1-70. Restraint of trade: national laws

“"Dm Art 20(4)

" This Article shall not affect provisions oOf natzonal law which impose
.ther restrlctlons on the validity or enforceability of restraint of

:trade clauses or which enable the courts to reduce the cbligations of

the partles resulting from such an agreement.

-chménté., o

1.

Maskcw po;nts out (p 44) that natlonal 1aws on restra;nt of trade

aqreements often deal only with the time period durlng whmch the contract



- B4 =

for commercial agency is in force as opposed to the period before or after
rhe termination of such contract. Thus. Art 30 of the proposal is &
gimplified and abbreviated version of Directive Article 20.

2. professor Fazzone considers that the draft proposal may be too broad.
Not only might the provision be unfair to the former agent, but national
jaws limiting trade restraining agreements "might not enforce clauses that
preclude former agents from competing in arsas ox on products that cannot
reasonably be covered by the former agent's successor."

3. - IUCAB has sharply ‘criticised Draft Art '30: "the obligation on the
part of the principal to pay the commercial agent a reasconable
indemnification ... during the period of restraint of trade has baen
omitted." The agent is bound by the restraint of trade clause which creates
an ‘affirmative duty, to which a corresponding duty must be created on the
part of the principal. ‘After termination of the contract, as TUCAE peints
out, there ig no contractual duty of non~competition which would bind the
former agent. Therefore, this additional obligation must be compensated.

&. It is true that parties to a gontract are responsible for +hemselves
and that in general they should be left free to contract as they deem
necessary. However the purpose of this conventicn would be to impose
certain concepts of fairness and equality (in the bargaining process for
the inclusion of certain terms in a contract) upon the parties, coneepts
which would become law and thus made - mandatory upon the parties. To this
end IUCAB has sSuggested that it would seem appropriate tc propose a

universal solution to this problem within the text of the convention.

B. professor Illescas -states that, with respect toc the exceptional

character of the activity of the agent and the agreement ‘rastricting
competition after the contract: "... I believe that omne should estaklish

“for the principal an exchange obligation to give economic c_ompensation'to
the agent, compensation which would constitute a condition of validity of
the agreement [that restricting competition].

6. Professor Illescas states that the proposed Art 16(3), when speaking
of the restraint on competitien, should permit the possibility of an
express agreement to the contrary. Additionally, the provision should deal
Cwith implicit consent by the represented party with respect to this point.

7. ‘professor Illescas would intitle Chapter VI of the proposal "Other
remedies for breach ..." since the first remedy already indicated in the
proposal would be the cessation of the contract.

8. Professor Quenaudon notes that the distinction drawn between Arts 28
and 27 of the proposal does not add to the clarity of the propoesal. The
) termination of the contract on substantial grounds encompasses that of
" termination due to breach of contract. as suggested in the "comenta:ry'by
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professor Maskow it would ‘perhaps be appropriate to, include a list, albeit
not exhaustive, of the most serious reasocns for such ‘termination.

1-71. State-required diecloédﬁe'bf inﬁofﬁation

Dir Art 21 : ‘ :
Nothing in this- Directive shall requlre a Member State to’ prov;de for
the disclosure of information where. such dlsclosure #oul& be ‘contrary
to public poliecy. ™ :

1-72, EC: Directive compliance

Dir Art 22(1)
Member States shall bring into force the prov;s;ons necessary to
comply with this Directive before 1 January 1990, They shall

~ gorthwith inform the: commission thereof. Such prov;s:ons shall apply.
at least to contracts concluded after thelr try 1nto ‘force. They
shall apply to contracts in operation by thanuary_ ‘1§94 at the
latest. : ’ S SR

1-=73. EC: notification.to_COmmisgicni -

Dir art 22(2)
As from the notification of this Directive, Member ‘States shall
communicate to the Conmission the main laws, regulations and
“4dministrative provisions which thay adopt ln”the fiéid goverriéd by
£his Directive. ' ST s e

L

. 1=74, EC: UK, Ireland, Italy

s

Dir Art 22(3)
However, with regard to irelapnd and the United Kingdoom, 1 January
1990 refered to in paragraph 1 shall be replaced by 1 January 1984.

Wlth regard to Italy, 1 January 1590 shall be replaced by 14Janvary
1993 1n the case of the obligations deriving from Article 17.

1~75. EC: general

Dir Art 23
nhis Directive is addressed to the Membar States.
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CHAPTER 6 -~ DRAFT/ICC CORRESPONDENCES

1I~1. Agemt's auxiliary funetions

Draft Art 3
- .This Convention shall also apply to contracts of commercial agency
whereby the commercial agent undertakes activities for the principal
other than the sale or purchase of goods, provided that those other
activities do not form the preponderant part of his cbligations.

art 12(2) .
(f) support in the country where he is active the perfcrmance

of transactions for the negotiation or conclusion of which he is to
be remunerated.

Icc Art 6.1 o .

' The Agent shall provide anrgaeguate'organisation for sales and, where
approporate, after-sale service, with all ' necessary means and
personnel, in order to ensure the fulfillment of his obligations
throughout the Territory under this agreement.

Art 6.2 {(in part) 7
The parties may agrae on the advertising to be Jjointly made in the
Territory. The contents of any advertising must be approved by the
Pringipal.

‘Art 6.3 {(in part) o :
The parties shall agree on " their partiecipation  in fairs or
exhibitions within the Territory. S ¥

Art 10.2 : .
The Agent shall act as "a del credere agent only if, and to the
extent, the parties have expressly agreed thereto. In that case they
should complete and sign Annex V. o :

T Comments:

1. With respsct to Draft Art 12(2)f Maskow suggests (p.286) that the
agent would generally be in a much better position to chtain licenses,
ocrganise domestic transport, encourage payment by the buyer, etc. than
would be the principal. This is one of the reasons why the use of
commercial agents in the international sale of goods has become S0 wide~

spread.
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2. Seé_also:
Section I-12 = ”'?Aqentls;obLigations;.diséLQSe/inform
_Section III-6 noog customer's financial status
gection III~7 ~ =~ T v o use of trademarks, etc.
3. ProfeéébEVQuenaudcn fiefes that -the proposed Art 12(2)frdoes nbt,saem

to be entirely useful’ He gives: itwo examples of cases where there is &
great lack of specificity of the proposal tc show that the above provESioh‘
does not help in itself and that ths contract would have to be more
precise. (The first example is the case of delivery of stock by the agent
+o the customer. The second “éxample is the problem which arises when the
agent receives payment by a customer and there is no specification in the
contract with respect to rhe date on which the payment must be changed into
the appropriate curréncy in order to deposit it with the principal;}’i;

1I-2. Reservations: mandatory national laws

Draft Art 3
Nothing in this Convention shall prevent the application of specified-
mandatory rules of the applicable law if this_js& the law of a State
that has madé a reservation under Art ... [to be drafted at a later

stagel.

1cC Art 23.3 (in part)
The arbitrators-shall in any case consider such mandatory provisions
of the law of the country where the Agent is established which would
be applicable even if the parties submit the agreement to a foreign

" law..
conmentss
1 ﬂhiyasgqugomments (p.20) that there are two main reasons for allowing

‘ggse¥ ati6n§jfegafdib§ mandatory national. laws. The first is o inform
other Member Statesi ... insofar as it is not posible to attain
unification, it would at least be possible to compiie officigl'information
and the applicable rules would be known." The second reason'wcuid be to
provide Mamber States with a procedure to limit the application of their
mandatory rules to purely domestic relations and this would therefore be 2
_reason not to make & reservation. B

Viil_' ;ﬁhé ﬁﬁsﬂrresponse suggests that it would be expediéﬁf to add to Art
.12 of the Draft (Obligations of the commercial .agent) & provision
stipulating that national law may 4mpose additional obligaticns upon the
agent. ) S
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3. The USSR response suggests that it would be expedient to add to Art
13 of the Draft (Obligations of the principal) a provision stipulating that
national law may impose additional obligations upon the principal.

4. Professor Fazzone gquestions the proposed Art 5 with respect to issues
such“as the adoption of new domestic legislation in conflict with the
convention, domestic legislation inaﬁrectly related, etc. He suggests: "At
the ' very least, greater clarification may be necessary to make this
provision workable and acceptable.” o . .

II-3. Derogation by parties

praft Art 6 ) :
The parties may exclude the application of this Convention or
dervgate from or vary the effect of any of its provisions except as
stated in Articles 5..., 25(2)..., 30... &

Comments: : -

Maskow comments (p.21) that it is obvious that parties should not be
szllowed to dercogate from the mandatory rules legally reserved as per the
previous section.

- 1I=-4. Interpretation of convention

praft Art 7(1) _ ,
In the interpretation of this Convention, regard is to be héd‘[to its
object and purpose as set forth in the preamble,] te its
internstional character and to the need to promote uniformity in its
application and the cbservance of good faith in internatiomnal trade.

ICC Axrt 2.2° _ ) : _ -
The provisiecns Gf,this'égreement, as well as any statements made_bx
the - parties. :in connedtibh with this agency relationship, sghall be
interpreted in good faith.

Comments:

1. Maskow notes (p.21) that the proposed Art 7 (this section and the
next) corresponds in principle and language to various other international
conventions regarding sales and international transactions and therefore
the concepts of the two paragraphs'haée found wide international acceptance

in conventions of this general nature,
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2. Professor Azziman suggests that the words in brackets be included in
the text of Art 7(1). T e e

I1-5. Dispute rasolution

Draft Art 7(2)
Questions concerning matters governed by this Conventlon which'é£é7
‘not expressly séttled in it are to be settled in conformity with the
general principles on which it is based or;:in_the abseqce of such
principles, in cenformity with the law .applicable by viﬁéﬁe of the’
rules of private international law. o

ICC Art 23.1 : _ _
Any dispute arising out -of or in connection with the present Contract
shall be finally settled in accordance with the Rules of Conciliation
and Arbitration of the Ipternational. Chamber of Commerce by one or.
" more arbitrators designated in accordance to saild Rules.

art 23.2
The'arbitrators shall apply the provisions contained in this contract
‘and the principles of law generally recognised in international trade
as apﬁlicable +ro international. agency contracts, with the exclusion’ =
: subject to article 23.3 hereunder - of national laws. If the Agent is
_ established within the EEC, -the .mandatory provisions of the EEC
pirective of 18 Decembér 1986 shall also apply. SRR

Art 23.3 {in part) .
The arbitrators will take the above provisions into account to the
extent they embody principles which are universally recognised and
provided their application appears reasonable in the context of

international trade.

Comments:

1. Thé_fhtféduction (para 3) to the Icczqmdel\staﬁes that the best
solution to the problem which would arise from the direct application of
conflicting domestic legislation would .. be :internatiogal commercial
arbitration "which permits a truly international apprbacﬁ”énd avoids the
risk of differentiation which would arise in case of recourse to domestic

courts."”

17~6. Interpretation of conduct of a party

Draft Art 8 .
[Article not yet drafted]
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IcC Art 2.2
The provisions of this agreement, as well as any statements made by
the parties in connection with this agency relationship, shall be

interpreted in good f£aith.

Comments:

1. While Maskow has not draftgd any specific text he. suggests (p.21)
varioug formulations which could be used in whole or as adaptations from
various sources, including international sales and contract formation

conventions.

2. - - Professor Azziman comments that an article which indicates that the
interpretation of the behaviour of a party must be seen in the light of the
principles goveraing international commercial contracts would at the same
time avoid the convention becoming purdensome or difficult to reconcile
with rules applicable to many other transacticns and permit the promotion

of PICC.

3. Professor Illescas stat35 £hat the proposed Art 8 would be adegquate
if it incorporated the CISG provision. He suggests that this would not
require the reference to PICC rules and that in hie opinion references to
other international documents should not as a rule be used in international

instrumente. Additionally, he feels that the criteria of the CISG provision
are the most accurate reflection of international norms which govern

related subjects.

1I-7. Place of business

praft Art 10
For the purposes of this Convention:

{a} if a party has more than one place of business, the place
' of business is that which has the closest relationship to the
contract and itse performance, having regard to the circumstances
known to or contemplated by the parties at any time before or at the
conclusion of the ccntracﬁf - e

{b) if =2 parﬁy does not have a place of business, reference is
to be made to his habitual residencs.

ICC heading
BELWRGI . . crcasesssanaanvsns T L
whose registered office is At....vcrvacreevococre
(hereinafter called "the Principal™)
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and.'.....'.'.".......'..'.......:-:.-.-_g;‘,:g.:-..u__.,..‘,._,7.._...,_‘.:,..
whose registered office is at....cscrseemmvoconnes
{hereinafter called “the Agent")

Comments:

Maskow notes (p.22) that Art 10 relates very clcsely to lnternational
sales and other business transaction conventions an@ the anluszoﬂ hereln
has therefore become well established in international trade 1aw.f"

Ir-8. Reliance

Draft Art 11(2)
However, a party may be precluded by his conduct f£rom assertzng guch
& provzslon to the extent that the other party has rel;edﬂon that"
ﬂ'conduct. s Teasii *

Teo Art 25.2 (in part)
- party may be precluded by his conduct from assertlng the
“invalidity of additions or modifications not made in wrltzng to the
extent that the other party has relied on such con&uct. ‘

Comments:

1. Maskow squests (p.24) that the. option of Draft Art. 11(2) to clire a
lack of form (writing) would prevent abuse by the partles. ‘The result would
be gimilar to that foreseen by pirective Art 13 (sections I-42 and 43)
where writing would not be required unless requested by one of the parties.

;2."4 The USSR response gtates that this draft provxslon wgorresponds
1ncompletely to the requirements of Soviet. leglslatlon in respect ‘of
wrltten £orm ‘of foreign trade transactions ..." It suggests that it mlght

%ba expedlent to’ add a clause samzlar to that lncorporatai 1n the 1983
:Agency CGnventlon. ,
3. :ﬁyrofassor"Routamo gtates with respect to Draft Art 11(2) that “the
.wyording "such a prov1sxon" is rather awkward. This prov;saon relates 6 Art
'.._ll(l) wh::.ch :Ltself establishes the requirement of written form for the
'contract, amendments or termlnatlon ‘agreamant .

1I-9. Confidential informaticn

Draft Art 12(2) (cont)
[In particular, a commercial agent shalll
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(d) keep secret confidential information which he has received
by virtue of the contract;

Comments:

. Maskow has noted (p.26) that the duty of confidentiality also appéars
in many national laws. The duty would extend (as drafted) to the period
after the contract has been terminated and would include iﬁfo:matibﬁ given
to the agent by the principal as well as information aménatiﬁé from the
agent himself (e.g. client lists, etc.). b

II-10. Sub-agents

Draft Art 14 . _
Unless the circumstances indicate otherwise the commercial agent may
appoint subagents within the scope of his activities, ﬁithout thereby
creating a legal relation between principal and subagent{'

ICC Art 8 A
The Agent may engage sub-agents provided he informs the Principal at
least one month before the engagement.

The Agent shall be responsible for the activities of his sub-agents.

.Art 8 B .
The Agent must carry out his activity without recourse to sub~agents,

Comments:

1. . Haskcw notes (p.28) that, as reflected in the ICC contract, unless
‘the contract were explicitly to prohibit the use of subagents, the
contracting agent should be able to appoint gubagents to assist the agent.
Generally it would be in the best interest .of both partiés_to aliow for
this. In spite of the fact that it would be provided that the pfinCipal's
liability would not be increased at all by such appointment the principal
is certainly free to forbid any appointment, as seen in ICC version B.

z. It should be noted that in many legislatipné the'cbligor is not
automatically bound to perform the contract him or herself, as long as the
performance is carried out in the manner specified by the contract.

3. The USSR response suggests that a supplement to Art 14 might provide
"that an agent bears full responsibility before the principal for the
activities of subagents."
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4. The Swedish Govermnment would like to see Draft Art 14 omitted from
the convention. It states that in various countries, with respect to the
appointment of subagents, "the agent does not have such authority, unless
[the] principal has agreed to it.”

5. professor - Fazzone notes  that ﬁhé :pfbp6§a1'*ié problematic for
principals who have no real power over subagents, "yet subagents would be
in a position to prejudice the principal's interests.” : '

6.  Professor Quenaudon expresses doubt as to the last phrase of Art 14
of the proposal. He.statesTthét'phella§k of°1eéa1'raiééiéﬁship created by
the .appointment of a subagent Vwbuld'cdnétituté a stép%bﬁékﬁards viv=a=yis
the law.of States ... recognising a direct right of action by the principal
against the  subagent. [and by the subaggnﬁj asgainst “the principal.".iHe
suggests that, as many legislationg maylnot;ﬁfovide for this solution under
agency law, the problem may pe resolved by application of a “theory of
sub-contract”. o : :

IT-11. Authority: conclusion of contracts

praft Art 15(1) L - PO
Unless the auwthority has been'spééificaliy establishéd the commercial
agent is not authorised to act in the name and/or on behalf of his
principal and in particular is not entitled:

(a) to conclude contracts for his principal, to alter or to
amend them or to take over obligations for his principal, or :

v -

ICC Art B3 aee o L - B R
=7 Unless-otherwise specifically agfﬁ%d; the Eﬁeﬂf'has“hb authority to
make contracts on behalf of, onfin any way ‘Yo bind the. Principal
towards third parties. He only solicits orders from customers for the
Principal, who is free (save as sat forth in article 4.2 hereafter)

to accept -or to.reject them.

“Comments-
1. see section I-11 regarding an agent's general "obligations, din
i particular comment l.

2. Maskow notes (p.29) that in general common law countries do not
legally recognise a clear distinction between mandate and authority.
However © in - other legal systems (e.qg. the GCerman tradition, several
socialist countries) there is a distinction which regults in- the fact that
the agent is not allowed to bind the principal ‘unless™ gpecifically
authorised to do so. "This seems to_be'intgfhational trade practice for the
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contracts concerned which is the most important reason for choosing that
approach in this proposal." ' s -

3. Professor Azziman is not convinced by the idea, taken from fﬁé”
Germanic tradition, that the agent is not able te bind the principali He
sugyests,  absent an indication of actual international practice, that the
1cC Guide would suffice. ; o

4.  pProfessor Quenaudon notes that by setting out the principle of an
assumed lack of authority of the agent, the proposed Art 15 is basically
aligned upon modern international tradé practice. He notes, however, that
under French law the agent would have authority to negotiate and conclude
contracts for the sale of goods v« . 4n the name of and on behalf of
producers, manufacturers or merchants ...” if that:isfwhat the professional
with that title would normally do. Quenaudon notes that the proposal would
not on this point contravene French law.

- IT-l2. Authority: receiving payment

Draft Art 15(1) {(cont)
... the commercial agent ... is not entitled:

(b) to receive performances’ including payment for his
principal.

ICC Art 3.5 :
The Agsnt is not entitled to receive payments on the Principal’s
behalf without prior written authorisation from the Principal to that
effect. When the Agent has been so suthorised, he must transmit them
as soon as 'possible "to the Principal and until then "hold them
separately on deposit on the Principal's behalf.

v7-13. Authority: communicaticns from cﬁstomera

praft Art 15(2)
Notwithstanding paragraph {1) the commercial agent is deemed to be
. authorised in the name and on behalf of his principal: '

(a) to receive notices relating to the lack of conformity of
goods and the claims arising thersfrom, or ' '

ICC Art 12
.The Agent shall immediately inform the Principal of any obgervations
or complaints received from customers in respect of the Products. The
. parties hereto shall deal promptly and properly with such complaints.
The Agent has no authority to engage in any way the Erincipal, unless
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after he has received a specific written authorisation to such

effect. .
Comments:
1.  Maskow notes. p.29) that this deviation £from the norm of a lack of

authority is in the. preponderant interest both of the customer and of the
principal. He cites- several Jlegislations whlch would reflect slmllar
solutions. However, to minimise the dangar of anolvementndin problems
relating te authority the proposed rules vhave been reduced to a strict

minimam."

2. Maskow suggests (p.30) that when notice of non-conformity of goods is
given directly to the agent it could be disadvantageous for the 'a'l‘éent
nimgelf.: For example, when there is a period of notice which is speclfled
the third party should not be disappointed by rellance upon such notlce and
t+he butrden then shifts to the agent to act upon such 1n£¢rmatzon.

{I-14. Authority: acting for the principal

Draft Art-15(2) (cont) = : Ca
=“ L.y the commercmal agent is deemed te be authorised...

{b) to secure ev;dence or to give notlce,fqglmeinteining the
- rights of his principal. - P

Comments:

1. Maskow states (p.30) that the implied authority to act in the best
interests of the principal in this case refers to matters ef urgency and
would not apply to major or costly decisions such as the pcss;ble ‘filing of
a claim in court.

2. The Swedzsh response suggests that th;s prov151on be deleted as such

a rule would extend the authority of the agent too far. "If the prlnclpal
wants~the agent: to perform actlvatles of this kind, it is’ qatu;el that
4g/she authorises the agent to do so." T

T

1T~15. Principal’s rights/obligations: sole ageﬁef.'“"

Draft:hrt 16{1)}
2~ Where the commercial agent is entrusted w1th a speclflc geograph1ca1
area or group of customers the principal is not allowed to entrust
the same area or group to another agent (sole commercial agency).



- 56 -

1cC Art 13.1 : . L |
The Principal shall not, during the life of this contract, grant any
other person or undertaking within the Territory the right to
represent or sell the Products.

art 13.2
The Pri#cipal' is however entitled to deal directly, without the
Agent's intervention {provided he informs the latter) with cust&mers
gituated in the Territory; in respect of any sales arising there:?oﬁ}
the Agent shall be entitled to the commission provided for in this

contract.
Comments:
1. Maskow states (p.30) that the ‘rdifferentiation between sole and

exclusive commercial agency which is made in the proposal does not normally
appear in legislation ... but it does play an important role in commercial
practice®.

2. Maskow states (p.30) that his proposal is a compromise hetween the
two solutions offered by Directive Art 7(2), namely the agent's entitlement
to commission is based on a transaction with & customer in a given
geographical location or population group, or where the transaction is with
a customer which ies part of a geographical location or population group
over which the agent has been given an exclusive right to commission from
sales thereto. The compromise allows for a third possibility in the above
cited provision: the principal himself may have been responsible for
procuring the customer, and consequently he would owe a lower commission
(or none at all) to any of his agents. This possibility is part of the scle
agency agreement. '

3. The ICC_gqnﬁfaéE'makes this peint explicit.

II-16. Principal‘s rights/obligations: exclusive agency

Draft Art 16(2)

' Where the commercial agent has an exclusive right tq' a specific
geographical area or group of customers the principal . ié allowed
neither to entrust to another agent the same area or group nor to act
directly with the same area oOr group (exclusive commercial agency).

ICC Art 13.1

The Principal shall not, during the life of this contract, grant any
_other person or undertaking - within .the Territory the right to
_represent or sell the Produdts.
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COMEnts : R ERE T

1. Maskow notes (p.31) that in this provision and that stated in the
prioxr section "scle-agency"” and. rexclusive agency" are expressed in terms
of prohibitiens upon the principal. He notes that damages for brw“dh ‘would
normally be limited to recovery of commission otherwise due. Sée Draft Art

27 (section I-51) regarding trermination because of breach of contract.

II-17. Competition with the principal

praft Art 16(3)
NEither the sole nor the exclusive commercial agent is allowed to act

for third parties competing with the pr1nc1pa1 or himself to compate
with him.

ICC Art 5.1

wWithout “the  prior written. authorisation of the Prlncxpal, the Egent
shall not represent, manufacture or dxstrzbute any. products which are
in competition with the Products, for the entire term of this
contract.

Art 5.2
The Agent may represent, distribute or manufacture any products which
are not competitive with the products, provided he informs the
Principal in advance of such activity. However, the above obligation
“to inform the Principal doss not apply 1fr in con51deratzon. (i) of
the * ‘characteristics of. .the products which ‘the Agent 'wants to
yepresent, and (ii) of the field of activity of the 1ncipa1 “£or

. whoti the: Agent wishes to.act, it is unraasonable to eipect that the
Principal's interests may be affected.

‘lomments st

1. TUCAB considers that the npegtraint of trade of the sole commerc;al
”agency aiid the exclusive commercial agency in para 3 is too far«reachlng
I¢ Suggests vhat thig restraint should only apply Wlth respect to goods
#fnat ‘aye” directly competitive. In its. cpinion, 1f the agent were able *to
represent. different types of products from dlfferent prlnczpals
{manufacturers, distributors, etc.) then the agent would be able better to
serve its customers in more of an advisory capacity. It suggests that
ultimately this would positively affect sales for the principal.

2. The USSR response states: "... it would be expedient tO supplemant
A%t 12 (Obligations of the commercial agent) with the prov1s;on that ona of
*the agent's duties would prohibit competition with the prlnalpal .
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IT~18. Remuneration: agent's expenses

Draft Art 17(2) B
Wwhere the commercial agent is remunerated by a commission he is not
entitled to any veimbursement for his expenses, unless otherwise

provided.

ICC Art 6.2 (in part)
The cost of advertising carried out by the Agent shall be apportioned
between the parties as indicated in Annex III, §1.

Art 6.3 (in part)
~ The cost of the Agent's participation in such fairs and:exhibitions
shall be apportioned between the parties as indicated:in Annex III,

2.

Rrt 15.4

' Unless otherwise agreed in writing, the commission covers any
expenses incurred by the Agent in fulfilling his obligations under
this contract (such as telephone, telex, office, travel expenses,

etc.).
Comments:
1. Maskow notes (p.32) that, as reflected in the ICC contract, parties

may always agree ﬁpon"a different allocation of expenses. However the
proposed formulation would ‘allow, absent a formal written declaration,

implied consent for reimbursement of the agent in unusual circumstances.

2. Professor Azziman suggests that when differences in the meaning of
the term “commission" exist in various legislations (zee comments on
section I~19) it would be a geod idea to define the term as used in the
current proposal as Professor Maskow has done in Art 17(2). '

3. professor Azziman agrees with the exclusion of payment for certain
expenses of the agent even though various legislations might provide for
the contrary to Art 17(2), i.e. expenses of the agent would normally be
subiject to reimbursement by the principal.

1t=1%. Post-contractual obligations

Draft Art 29{1)

Termination oﬁ' the contract releases both partieé. from their
obligations under it, subject to any claims for compensation which
may be due. Termination does not affect any provision of the contract
for the settlement of disputes or any other provision of the contract
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governing the rights and obligations of the parties consequent upon
the termination of the contract and in particular any right for
remuneration which has already arisen or is to arise.

Commentse:

1. TUCAR has suggested that +his article is ne more than a clarification
of the obvious effects of ‘termination, namely, that the parties are released
from their obligations- under the contract;ﬁithoutfaffecting“claims for
compensation already -due. - L K o

However it is troubled by the pgﬁsib@ﬁ!i@plicatibnﬁ of this article.
Tt states that post-contractual obligations would still be binding upon the
parties. The agent must recognise trade secrets, etc., while there’are also
post-contractual obligations which would bind the principal as well. IUCAB
offers as an example the principal's duty. to. refrain from giving third
parties or previous customers-any information which would compromise that
agent's position with respect to the other party (for example, a report by
the agent criticising the other party or even a bad reference from the
principal). " '

Therefore, it would seem appropriate to include'ip this article some
reference to the post-contractual obligations of the' parties which would
have special relevance to contracts for commercial agency above and ‘beyond
those post-contractual obligations which would follow contracts of &
general nature.’

1I-2¢. Final provisions

braft Art




- 70 -

CHAPTER 7 - REMAINING ICC PROVISIONS

III~l. Products repregented

ICC Art 1.2

1f the Principal decides to sell any other products in the Territory,
he shall.inform the Agent in order to discuss the possibility of
including them within the Products defined under article 1.1.
However, the above obligation to inform the Agent does not apply if,
in consideration of the characteristics of the new productskand the
specialisation of the Agent, it is unreasonable to expect that such
products may be - represented by the Agent {e.qg. produgté'_of a
completely different range). ' : B

III-2. Customers outside the terri#%ﬁ?

“ICC Art 3:2° 0 . ‘ |
The Agent shall not solicit orders from outside the Territory unless
permitted to do so by the Principal. Wherse the Agent negdtiétes with
customers in the Territory business which results in contracts of

sale with customers established outside the Territory, article 15.2
shall apply. '

1II-3. Principal's prerogative in executicn of transaction

ICC Art 4.1 (in part) :
The Principal may accept or reject any individual order transmitted

by the Agent at his own discretion.

III-4. Agent's declaration of rapresentation

ICC Art 5.4
The Agent declares that he represente (and/or distributes ox

manufactures, directly or indirectly) the products listed in Annex IT
on the date on which thig contract is signed.

1II-5. Sales targets

ICC Art 7.1
The parties may agree annually on the sales targets for the

forthcoming year.
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CArt 7.2 e - .

" 7The parties shall make their best wfforts to.attain the. targets
agreed upon, but the non-attainment shall not:.-be- considered -as a
breach of the contract by a party, unless that party is clearly at
fault.

Art 7.3
In Annex IV the parties may agree on a Guaranteed Minimum Target and
on the conseguénces of its non-attainment. : ‘ '

III-6. Agent's obligations: customeér's financial status

ICC Art 10.1 _ = .
The Agent shall satisfy himself, with due diligence, of the s=solvency
of customers whose orders he transmits to the Principal. He shall not
transmit orders from customers of which he knows or ought to know
that they are in a critical financial position, without informing the
Principal in advance of such fact.

III~7. Agent's obligations: use of trademarks, names, symbols

. The ggent‘shéll use the Principal's trademarks, trade namgé or any
oﬁheflwsymbolé, but for the only purpose of identifying and

' advertising the Products within the scope of this contract and in the
Principal’s sole interest. '

Icc Art 11.1

Art 1i.2 .
The Adent hereby agrees neither to register, nor -to, have registered,
any trademarks, trade names or symbols of the Principal (or which are
... confu iggly_similar with the Principal's ones), in the teg;i;quwor

elsévhere.

Are 11.3 o -
| The right to use the Principal’s trademarks, trade names or symbols.

as provided for under the first paragraph of this article, shall
cease immediately for the Agent, on the expirationm.or termination,
for any reason, of the present contract.

II1-8. Principal's rights: special customers

ICC Art 13.3
The Principal shall be entitled to deal directly with the special
customers listed in Annex VI §2; in respect of the sales ©o such
customers the Agent shall be entitled to the reduced commission
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provided for in Annex VI, §2. Paragraph 13.3 shall not apply if §2 of
annex VI (Special customers/Reduced commigssion) has not been filled
* in by the parties. :

III-9. Remuneration: customers outside of territory

ICC Art 15.2 . - . -

If the Agent, when dealing with customers established in the
Territory, solicits orders resulting in contracts of sala with
customers established outside the Territory, and if the Principsl
accepts such orders, the Agent shall be entitled to receive a reduced
commission, the amount of which shall be decided on a casé hy case
basis. Similarly, the Agent's commission shall be reduced when an
other agent solicits orders with .customers established outside the
Territory resulting in contracts of sale with customers established
within the Territory. Coem

III-10. Special sales resulting in reduced commission

Icc Art 15.3 o
A reduced commission may be agreed in advance between the Principal

and the Agent in appropriate circumstances where a customer is to be
granted terms or conditions ‘which are more favorable than the
Prihcipal's standard conditions. If the parties have.filled in §3 of
Annex VI, the figures indicated therein shall apply in the respective
situations.

III-1l. Remuneration: regulatory, currency, taxation

ICC Art 16.5 SR S .

Should any governmental authorisation f(e.g. due to exchange control
requlations in the Principal's country) be necessary for the
Principal to transfer abroad the commission {or of any other sum the
Agent may be entitled to receive), then the payment of the amount
_sﬁéil‘be made after such authorisation has been given. The Principal

“'ghall take &ll" necassary steps ‘@ for obtaining the zbove
authorisations. :

Art 16.6
Except as otherwise agreed, the commission shall be calculated in the

currency of the sales contract in respect of which the commission is
due.
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art 16.7 - I : 3 L e
Any taxes imposed on the Agent's gommigsion. in the Territcry are for

the Agent's account.

11I-12. Termination: change in agent's entity

ICC Art 20.5 : _ o -
If the parties have filled in Annex VII, the .contract may also be
terminated by the Principal with immediate effect in case of change
of control, ownership and or management..of the agent-company,
according to the provisions set forth in Annex VII.

TII-13. Termination: arbitration, damages ascertained

ICC Art 20.6 - B _ ,
If a party terminates the contract according to this article, but the

arbitrators ascertain that the reasons put forward by that party did
‘ﬂot justify the earlier ' termination, the termination will be
‘effective, but the other party will be entitled to damages. for the
unjustified earlier termination. Such damages will be eqgual to the
average commission for the pericd the contract would have lasted in
case of normal termination, unless the damaged party proves that the
actual damage is higher (or, respectively, the party having
terminated the contract proves that the actual damage is lower). The
above damages are in addition to the indemnity which may be_ due.under
Carticle 21,770 o '

III-14. Termination: weturn of principal's goods

ICC Art 22
Upon expiry of this agreement the Agent shall return to the Principal

all ‘Edvertising haterials and other documents and samples which have
been supplied to him by the Principal and are in the Agent's
possession.

TII-15. Indemnification: default provision

ICC Art 24.2
If +he parties have not made a choice between the alternative

golution provided in article Z1 (goodwill dindemnity in case of
termination) under the letters A and B, by deleting one of the
ailternatives, and provided they have not expressly made a choice by
other means, alternative A shall be considered applicable if the
Agent is established in a country where a goodwill indemnity in case
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of termination is recognised by mandatory law and alternative B shall
apply in the opposite case. '

III~16. Annexes to the contract

ICC Art 24.3

The annexes attached to this contract form an integral part of the
agreement. Annexes or parts of annexes which have not been filled in
will be effective only to. the extent and under +the conditions
indicated in this contract.

ITI-17. Validity of the countract

ICcC Art 25.3

The nullity of a particular clause of this contract shall not involve
the nullity of the whole agreement, unless such glause is 0 be’
considered 'as substantial, .i.e. if the clause is of such importance
that the parties (or the party to the benefit of which such clause is

made) would not have entered into the contract 1f it knew that the
glause would not be walid.

TIT-18. Assignment of contwact

ICC Art 26.1

The present contract cannot be assigned without prior written
agreement between the two parties.

III-19. Official language of contract

IcC Art 27

The ‘English text of this contract is the only authentlc text.



