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The fifteenth meeting of the Working Group for the Preparation -of
Pr;nc.;p.zes Lor Intsrnation&l Commercial Contracts was held from 27 to 31
¥ay .1991, at the seat of the Institute.: A list of partxcipants is annexed
to these Summary Records._ R i P i

 Professor Ricéardo'non'aco',i"ﬁrésident of ﬁnid”rb:.t, opéned the meeting:. . -
He welcomed Mr Patrick Brazil and Mr Yoshio Otani who participated ‘in "the
work of the Group for the fz.rst tima. ‘ i

on the thble for d'i'scuséiéﬁ 'w'i:a?"fs' the examination of the 'revised draft ...

and comment on Chapter 6, ‘Section 4 ‘Damages and Exemption Clauses, .

preparad by Professor Tallon {Study L - Doc. 49), and ‘a proposal presented
by Professor Landq qu'__a. p:_covision on the supply:mg ‘of omitted térms.. SR

Tallon indicated that he had prepared the draft in French and had
then, translated it into English. He stressed the importance of having a
French version of the Principles £ cater for the needs of those who did -
not understand Bnglish. .

Mr xalcolm Evans, Secretary_GeneraJ. of Unidreoit, ¥recalled: that the

question of the French VBI‘S.‘LOH of the Princ:.ples had been discussed at the

session of the Governing COunc:Ll which had ‘taken place the week before. :‘se;(

Concern had been expressed by some of the members whose “working language--:

' was French, at the fact that there was as yet no complete French text. They
had wondared when a Fr-nch version was to be- expected. The Secretariat, and

some memhars of. the Council, ‘had stz:essed the Ffact that 'what ' -was under .-
considerat;on was  a Freénch version ‘and not & French translation. He .
regretted Fcntaine had not been ableé to ‘attend the meeting as he would have ..

welcomed t .
speaking members of the Group to see how best it could be approached. He.-

‘ie opportunity to: look at this’ guestion with all  the Freach. .

reassured Tallon ‘that the Secretariat and the Council were aware of this ..

questa.on and belaeved that it was assent:.al to adc'iress it as. quickly ag. .
possible. : o . e

) Bonell recalled that the guestion of other language versions had also
been ralsed a.t ‘the meeting of the Council. Having the Principles in as many
language version as’ pOss:,ble was’ essent:.a.i precizasly  because. they -were..
daallng with an instrument which ~was different from - an: internat:.onal-,j
convantion, i e. from an instrument which once approved would -become a.
binding nomatn.ve text: what they were-dealing with was an instrument which .
had to be voluntar:.iy accepted in practice. S

Introducing his draft, Talib#’ observed that his text -had- been
prépared five years praviously ‘and had been discussed and modified at the
meeting of the Working Group in Ivry-gur-Seine in November 1986 (see the
repcrt of that meeting, document P.C. - Misc. 10). He had not changed the
comments or the references, some of which were ocut-dated. He had noticed
the different styles of the different Rapporteurs, and hoped that uniform
instructions would be forthcoming. Also the titles of the articles should



be unifarmed An style - @48 it wae seme were long and some short.

chen racallad the advanced stage of work whz.ch, tl:;e Prj.nc;.plas had
reached, and commented that it was guite reasonable to expect that. at tb.a
next meeting the final reading of the text would be completed. Although the
Rapporteurs were ~called upon o revise thelr papers following. general

eriteria- which the  Group would work: out.: As to the finalisation of the

text, an ad hoc Group would have tc be set up for the “ed:.tor:.a.l" work.. The,
Secretariat thought that it would be an excellent idea to follow the

exanple”ofthe European Contract -Law. ;Commigsion. chaired by Lando and to

gscablish’a small editorial board composad of members._of the. Group 'rhis

sditorial board would try to work out certain. guidel:,nes fcr the coments'_
already in the cvourse of - the present . meeting, and ocould then 1ater
supervise the work of those who were to do the actual editing.

" Infroducing Articie 1  (Article .6.4.1), Tallon . recalled that the
prov:.s:.on had besen extensively discussed at the Ivry mesting.. What . now. had
to be décided was whether or not what was in brackets should be kept,_ i
(“either exclulively ‘or in conjunction with other remedies”). ;

- Boniell ‘rYécalled that at the meating at The Hague, when. the genarals
problema of  canulation of remedies and the relationship between . different
zemedzes ‘had’ been dealt with the Group had. .congidered two. alternatives._ |
e:.ther having & provision dealing with the problem in general . terms QT to' _
address ‘thé’ problem remedy by remedy. Ultimately.the Group. had agraed ‘on
the second ‘approach. This meant that: ‘with respect to. damages, which could .
of course be ‘taken as an exclusive: remedy but . which could alsp . well be
eumulated with all the other remedies, this had in fact been c:arra&d by the
Group and that therefora the text in brackets could be considered to have

been accaptad .

" Farnsworth: observed in relation to the c:oment, that there was a
specif;c “reference to- force -majeure.:: Something which was myster:.ous f;o;"
people in ths ‘United ‘States: was ‘the motion of hardship and there wasg =no”‘
referezme ‘to hardship: He:thought that the anewer was that :l.n the case of
Are. 6.2.3 if ‘the court adapted -the contract and the. party. performed in
sccordance with the adapted contract it was not .a case of ; non-performanca.
Nevertheless, lawyers in America would wonder why there was a reference to
fexce majeure ‘and not to hardship. A senternce could perhsps bs added to the
cormnents axplain:mg how' the notion of hardshig fitted in and why it d"d not
have to be ment:.onéd in: the teat, e o i e :
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| The éi;’c‘»p.ﬁr ""agré*ec}" with this suggestion.: ..-



... Haskow considerad that the problem was that the section on damages
and exemption clauses appeared under the title "Non-performance, but there
might be cases of damages also in othisf contexts. To a certain extent this
was tzue also of“the case of hardships7in the Principles hardship was not
necessarily a gase of non-performance &s the section on hardship had been
placed in the chapter on performance. ‘It was thus not guite on the same .
footing as force majeure, even if it was closely related to it. Thers were
alsc other instancas where this problem arose, for example in Art. 3.17
which dealt with damages in case of avoidance as a result of mistake. For'i
these cases damages had been mention, but only to exciude the nega;tiéé
interest. This Section was, however, the only part of the Principles in
which the problem of damages had been further developed. He therefore
wondered whether at least Art. 1 of the section on damages should not state
that these rulesg did not apply only to cages of gnon-psrformance, but also .
to other cases vwhere damages were fcreseen. They further had to consider
what they should do with the concept of negative interest. If it was tﬁ;ﬁgﬁg
kept in Art. 3.17 it would have to be considered here as well. If it was
not to be considered here, then the possibility of deleting it in Art. 3,17';
had to be considered. ' o

Tallon disagread with Maskow. There were no damagés in ¢a$é§0_§f;
hardship. ' Ceoan

Maskow indicated that then it was not necessary to meﬁtionrharaShigf
here as Farnsworth had proposed. o

:'::@allon added that he disagréed also on the second point. When Maskow
spoke of damages for mistake, or of damages in case of avoidance of the
cé@ﬁéact, the damages wer® not contractual damages. In Freanch law‘it_woﬁld
be a case of damages under tort, and the rules were not the same. The
pt§blem of the distinction between contractual liability and delictual
liability was a huge task he did not feal that they should embark upon.
Tﬁ??%%h?ﬂld confine themselves to the case when there was. non-performance
of the contract. Precontractual liability was guite different. There was of
course oculpa in contrahendo and so on, but if such concepts were to be
adopted then there shculd be a specific discussion on the point.

, Bonﬁll recalled that the guestion had been discussed at an earlier
stage and at the time there had been an overvwhelming majority in favour of
the présent approach. The present section was in the chapter on
non-paxformance, it concerned damages arising out of non—parﬁq:mgﬁéé while
the other damages were differently framed. For example, Art. 3.17 which
concerned the case of avoidance, where different language hgd_?een_chosen

delibsrately to restrict it to the negatives Vertragsinteresse. There were
other instances, such as the duty of confidentiality in the formation
chapter (Art. 2.15), where the question was left open as to whether it was
liability ex delictu or ex contractu. These were all questidﬁéw%héffhad
‘thought cdilld not be dealt with in the Principles. Here the intention was
féélfifﬁ“&éﬁixﬁifh“damages connected with non-performance. e




fubtgéggﬁ qommé@ted“that”feadefs'would wender what the rules for the
assquméﬁgbgffdimqggé'under Art. 3.17 were. Were the Principles to have a
rule which would say that for the determination, or -the criteria, or the

a§s§§§mép;,”hﬁld£mages the reader would bé referred.to .the articles Pﬁl:

damages and axemption clauses? It was one thing to say "the.party who knew
or ought to have known of the grounds for avoidance is liable in damages"
and;qgité'éhother”to*haY'Ehatﬂtﬁé*cniteria governing. the assessmentfbf'“
damggés wggéigfo: éxample,'fullfddﬁpaﬁsaeion or direct damages. o

l;f?alfitﬁaﬁ:art, 3.17 already gave fairly precise criteria.

;”'Df;bnig 9b§§é§éd"ﬁhat*“when A¥t: “ 3,17 had been drafted they hadi;

deliberately ngtrgdné'into'details*beéaﬁsa they had been waiting for thg;;
section on damages. He thought that’the intention had been to ieave open
any details until the sectien on damagés had been.fully set out. It was not
only a question “of Art. 3.17, buf also 'of the last sentence of Art,

6.1.5(3). As he had described it; in Tallon's view this would be more
delictual than contractual. There might be other occasions on which they
had mentioned dJdamages without indicating what type of damages were

concerned and how they should be calculated. He thought all these instances
ghould be considered and a general -answer found. That general answsxr could
be that in certain respects the rules of the section on damages, those not

spacifiq“to‘pon-performance, could be applied by analogy.

Bonell thought that they all agreed that Arts. 3.17 and 2.15 .did not
fall under damages for non-performance, but with respect to the example
Drobn#g,h;ﬁ quoted, he himself would have had no hesitations to consider it
included, because they started from the gensral provigion defining
non-performance as the failure to perform any of the cbligations, and the
commenyggﬁtrégéedlihé';act that with respect to damages- no distinction was,
made, between the main obligations and accessory._obligations.:“HQ_f§§d 
howegegfhy§§ﬁsidérr Drobnig's suggestion to give - some -gonaideratioﬁ;;ﬁdf
whether oy not some of the provisions in Section: & gould. be ;pp};gd?by
analqusgisc to'p:eécﬁtractual liability, or to damages not.re;atédftp
non-performanqg;_to_bei@é&th taking dp. ' . o

. Tallon stated that hs intended to s&y that these ryules applied only
when there was £réaéhﬁéf)a“§ghtra¢tﬁal obligation, such as .confidentiality
etc., and: to ¢pntinﬁé bgféféfiﬁéTtha% when there. were damages which were
not contragtuq1 damégagfit was posaible toiapplyfthe;provigiona_py.gnalbgy,
) ,VL,Maskow.pbsegve§ £ﬁ§t”thare*ﬁé%ézobvicuslyldiffexencas:with regard to
the question of avoidance because of, for example, mistake, but it was less
.clggﬁ_yhgtﬁgxithe"éa@éfaifféfeﬁéés?aiﬁo esisted  as regarded precontractual
cbligations.. e ot S . S

41r%ali§ﬁmd;§ hot_#hi#ﬁﬁit'péééible to enterminto-sc‘many-datails.'Théra
were systams 1in wh%qb_pxegqgtragtualr1iability was ‘& separate”gontraqt,;nd
this provision would apply to this @éparate contract, but in many countries



pre:dﬁtiaétﬁafﬁiiahflity“was not recognised"gs a sapargte,contract..

" Bonell added that even where thls was the cases it did not appiy in
toto. He concluded from the discussion that it was agraed that ‘they should
deal with damages only in relation to nen-performance, but because other
k;nds of damages were env1saged ‘slséwhere in the Principles, the Group
should give thought to 'the extent to which s;ngle provisions of this
section could be conaidered £ apply by analogy to these other k;nds of o
11ability for damages, : '

e

Lande wondered whether it was- then agreai to say that in cases of
precontractual liability, or of other  cases of tortious liabllity 1n
contractual relations, it was possible to get reliance interest. In casas
of contractual damages one could-claim either the reliance interest (which
was accepted in’ many countries) oy mprs commonly the expectat;on interest.
There were some’ ‘{nstances vf precontractual 1liability in the Prxnclples, k
ané he thought that most ‘legal-systems would say that in these cases ong
could only gat reliance interest. He. suggested that be drafted. ‘Then
another prqyis;on ‘could also be. drafted which would say that whenever one -

cogld claim expectdtion interest cne could also choose to claim reliance
1nterest.'"

g Bonell commented that they wOuld ‘have the apportunity to come back to.
thls in connaction with Art. 6.4. 3, -where .the so~called expectat;an
Lnterest was “sanctioned. Whether  at that point it might ‘be’ ccnsi&ered
appropriate to add a new paragraph stating that it was poss;ble ‘to ask only
for reliance interest was open for further ccnslderaticn. ‘His main concern
was finding &’ férmula which would give the idea of what was meant by -
"axpectatlon interest” and "reliance interest”, which he thought would be -
qulte alff;cult. They did have an attempt to do so in Art. 3.17 which could
be expanded to other kinds of precontractual liabxllty, but then they would
hava tc'feconaxdar what sort of precontractual 1iabillty they envisaged and’
he 6 dg ea whether ‘that should not be left to the further development ofs
the Princlples ‘in ‘practice. He was thinking of national legzslatlon, for
instance the Italian Civil Code,. where there ware axpress provisions - OR’
precontractual liability (Arts. 1337 =~ 1338) where ‘the rellance lnterest
was laid down but then there wasy a separate sectlon on damages’ relating to:
non-performance. He wondered whether it would be appropriate to enter into
further deta;ls.

Crépeau suggested that it might be advisable to think of the
pcssibzlity that wherasever there was a mention of damages in parts other
than Chapter § Section 4, a reference be made to the effect that the rulss
in Chaptér € Gection 4, could be applied by analogy. The commants could
specify which provisions could be applied by analogy.

Bonell thouglit -that for the time be;ng they could d;sregard the
questzcn of whether or not  there should be a. refersnce in the text. In
substance they agresd that when they examined the art;cles of the saction



under consideration thought should be ‘given to their applicability also -
with respect to the othar instancee of damages. At the end they could come
to a conclusion of what the situat;on was and decide whathsr or not to
exprass it in the tsxt. ' o : S

. Drobnig thought that the 1oose ‘ends which were spread out over the .
Principloa had to be gatherod up ‘and this should be done in-a discussion of -
each of the loose ends. Art. 3.17 was reslatively far advanced -because it .
indicatad a measure of damages, but e.g. Art. 6.1.5(3) ‘did- Hot indicate a’;
measure of damages. A distinction had to be madea, and a certain
supplementation wag required. CBrtainly the comcnts "“had - to be
supplemented, even of those other damage prov;s;ons. BEERE s e

. Lando pointed out that the commant to Art. 1 indicated that it had an:
introductory valua, that it posed the principle of a genoral tight - to -
damages in case of non-performance ‘6f a contract except’ in ‘cases - where -
there was an excuse, such as tha total impossibality- L&' perform - (force -
majeure) (ainsi l'imposszbrlité totale d'exéoution (forceé majeure)).. Then-
the. . comment. want oni to state that the creditor must ofly  prove the.
non—performance and that this would be more or less sasy to prova depending -
on the content of the obligation, with a reference to the two different
types . of .obligation, the obligation de moyen and the obligation de
résultat. In the situat;on of the obl;gat;on de moyen, there was in.reality
&  hidden. rule on fault which had nothing to do with force majeure. The-
comment therefore contained a strange kind of non—sequitur, as - it stated .
that one could always ola;m damages except where there was force majeure,.
but on.the cther hand in cazes of obligat;ons “de moyens this was really,
only fault l;ablllty. Thzs could, and lhould, be expla;nad more. ‘ :

, Crépeau also wanted to raisa th;s point. Ha referred o the comments,
(p.: 2} and the sentence wh;ch read "Ma;s i1 n'est pas besoin’ de prouver en
plus-que cette inexdécution est ‘due & une faute du débiteur", and observed:
that where the. oblzgation was one of dzl;gence one had to prove absence of
diligence in order to prove nonép rformance aod, irrespective of - whether.
that was under the civzl law or under the common 1aw duty of care;. one
vould have. to prove faulto AT R

Tallon-oxd oot'oonsxdér it to be d\qﬁeotion’bf”fauit.'The“breach of
an obligation de moyen was a non-performance of the contract’ without fault
being :involved. Fault added nothing to ‘the non—performanoa of an obligat;on

de- moyen.,w,

A

trépoau 1ndloatod that whethor" or not fault wao involveé ‘wag- a
doetrinal guestion and to avord th suggestod that the sentenca he had
referred to be deleted. : e

Hartkamp thought that the deletion of ‘that santenca would cause a
problam, -because that particular B¢ tanoe oorrocted the inacouracy of the
gsentence "ainsi 1'impossibilite totale d'inexdcution  {(forceé majeurs)",




becausa in icself the "impossibilité totale" was not force majeura, it was
only force majeure when it was. not- due,for instances, tc the fault of the
dabtor. SR + et

Tallon agreed with Hartkamp and indicated that he would delete thef-f
refevence to force majeure. - S . E

_ Komarov suggested adding "except where the ncﬁ-éétfbrﬁaﬁéé*ig”éiEﬁsed‘35
under a:ticle 6 1.ﬂ and ‘inder the contract" to the provmsmon. _

Furmston wonderad - why the- provasion _saxd “except where " the ¥

non-parformance is excused under Article 6.1.5", why the provisioh did not "’

simply atop after ngroused”,; because it suggeatad that there might be some
other provisions under which the non-performance maght be excused, but for
which the result was different: o S

Tallon feit this to be a guestion of translation because in tha -
French version thare ‘was’ no problem.

Crépeau indicated that when he had read the phrase 1n queaticn he had
had a problam with reference to Art. 6.2.2, which stated “If a party who-
owes an obligation ‘wther than one to pay money doss not parform, the other
party may require performance, unless (a) performance is imposszhle 1n law
or in fact [...]" and was: thia not just one other h inatance? e

Bonell ‘felt this clearly ta fall undar tha general formula of “Art.
6.1.5. He would therefore not say that the reference in Art. 6.4.1 to the.
situwation envisaged in Art. 6.1.5 excluded 1mposszb;lity " It was on the:
contrary the first instance of an excuse under Art.‘s l 5,

RIS

Crépeau suggastad that ;t m;ght be better to say "excapt where “Lhe:
non-performance is excused under these Princip&as“ ST e

;*Farnsworth ‘agreed with the suggestion to delete the last three words
which inspired a common law veader to look to £ind cales “other than Art.
§.1.5. One had" already been .pointed. cut,,although & commén law reader might
pot think of that as an example of Art. 6.1. 5 but maqht “think ‘that the
drafter had the intentlon of confining the, exception masraly to Art. 6.1.5.
It one wanted to help the reader. the comments were the ;deal place te do

20,

‘- gomatov ‘also .Supported this. suggestion. Also the exemption clauses
mould be mentioned in the comments. T s R R T

o Braz;l also supported the .suggestion, and also that cross-references
ube dsalt w;th ;n the comments. o

B ‘Maskow indicated that 1f this suggestxon were adopted the comments
" should also mention that national law could not be adduced as - an axcuse,.
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" Drobnig also felt that the reader should be helped to find his way
asbout the Principles and it would therefore be helpful if he were not
merely led to look for excusas somewhere. An indication <that these
principles indicated cases of . excuse would therefore be helpful, and then
the comments could give more detail. This was also appropriate to avoid
readers thinking that this particular point was left to their domestic iaw.' '
He therefore supported Crépeau's suggestion.

. Huang glso supported Crépeau's auggestioﬁ. She had a pfobiem'ﬁith'tha“
vord “excused”: d3d "except: where the.non-performance is excused"” express
the sgme'thing as the word “where the-damages are axempted"”. :

Bonell indicated that the damages being exempted was & coﬁsequéncé'of ‘
the non-performance being axcused. Art. 6.1.5 gtated "A party's
non-perormance is excused if [...]" and this was the concept which was
taken over in this article. :

Furmston cbserved that a party could ba excused also by a provision
in the contract. If "under these Principles® were inserted, pecple might be
confused as to the affect of contractual excuses.

Bonell indicated that *under these Principles?vmaant_both, vigore
proprio under Art. 6.1.5, or under -Art. 6.4.16 which provided for the’
possibility of & contractual exclusion. He did not think it a point "of
subsfance whether or not one decided to kesp the original text, to modify
it ‘to vead "under these Principles”, or to. delete the reference as

BﬁQQBSted by Fuarmston. s
o . Voting on the three alternatives, 3 voted in favour 0£'thé original
version, 4 voted in favour of Furmston's. proposal and 6 voted in favour of
Crépeau's proposal. The text of the article as adoptagy;herefcre'read as
follows: . S

'féﬁgbnonfpebfaxmancé‘givssrthe:aggriavedearﬁQ:aﬁr;g#;:#d”damages

@ither exclusively'or-iﬁ*ebnjunction with gtgqr_gequ§9§‘¢x¢gpt whers

,théﬁnéﬁfperformanéé‘isrexcusedwunde: these Pripciples". =~ =~

The Rapporteur was requested to open the comments w’i'th"_é_. more direct
reference to the relevant provigiona of the Principles. T e

Introducing Article 2 (Article 6.4.2), Tallon indicated that it was
the yesult of a long discussion on the guestion of whether thqy needed -a
formal notice of default or mot and - it had been decided that one was
necessary. There was no such provision - dn, .the Principles of Buropean
contract Law (PECL). The first guestion this principle gave rise to was the



place, It was further iimited to damages for delay and he wondered whether
this text should not be placed at the beginning of .the chapter on
nen~-performance, because a formal notice of default was needed not only for
damages for ‘delay, but also for every other remedy. Hs himself favoured the
sacond of the two options. As concerned -para. (3), he wondered whether it
was well placed, ‘as it related to the problem of the combinat;on of the :
Nachfrist procedure with the noticse of default. He wendered w;;athgr it ':
ghould not be placed in arti 6:1.4. =~ : - ' C

Bonell wonderad whether para. (3) were not already contained in Art.
§.1;4(2), which stated "During -the additional period . the ﬁggrievad_pgtty'f
may withhold performance of-his own reciprocal .cbligations and may claim
damages but he may not resort to.any other remedy [...]}". ' S

Tallon agreed that Art;.s;l.4(2)-did>cover paxa; (3).
~ The Group consequently decldad to; delete para. (3).

on the question of the necessity -1s) have a provision of thise kind,
Lando had nc great cbjections to such a rule, although he was not cqr_:v;hncad '
that it was actually nseded as one could not get damages unless one asked
for theém. He wondered when the right to damages. accrued when no notice was
required, as the first paragraph stated that the right to damages accrued
ori the day when performance was demanded. Secondly, what happened when one
party terminated the contract? Was that. case covered by the phrasa."where-
it 'is certain that the contract will not be performed” in para. (2)? For
example, if a person who is exposed to non-performance by the other party
terminates the contract and does not claim damages at that time, has his
right to damages then accrued?. - o B

Bonell indicated that what was meant here was '. :,not'; _:a re&fﬁas"t “for
damages, but & demand for immediate performance. oOnly thereafter, if
noéﬁingVHappénéd, could one ask*for‘damages.

" Magkow felt that ‘the prev1sion was concerned with a spaclal typa of
damages, “ii@. with damages for delay. The right to damages accrued hen”
there was a case of delay and they had to indicate when there was Such;a“
case of delay. Ia general this was determined by Art. 5. i.6 and it was’
therefore not necessary to repeat it here. There was only ons case, i.e.
the casdé of Art. 5.1.6(g) ("in any other case within & reasonable tihaafter
the conclusion of the contract®), for which it was not quite clear wheén the
delay started and for which it was necessary to hava a clarlflcatzon. TE
would be better to have this clarification in Art. 5. 1. 6 1nstaad of here.
It would then be clear that after the date has been fzxed ezther by art,
5.1.6{a); by lit. (b}, or, in a special manner which requxred ‘completion,
by 1it. (c), damages for delay could be asked for. This meant that this was
the decisive date for the determination of the damages which accrued. Any
damage which accrued after that date could be'ciaimad If the aggrieved
party dld not claim damages before the expiry of the par;od of lzmitatzon
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he wbﬁlg)nétrgét”tham. Up until that time he could ask for damages .

) Furmston indicated that this rule did not exist under ‘English law. He .
was not at all sure what the thrust of it was. He wondered whather .the. .
pug:poséf‘_léf.;giying:_' notice was to let the wrong-doer know that he was late..
what was, the rationale pehind telling a person who was in delay that he.was..
in delay? Was it to clarify the GUestion of whether -he was ‘or was not:ia.:
delay? There would be a numbar of cases in Wwhich the contract-breaker knew. .
he was in delay but the other party did not. If, for example, a ship was
chartered to carry a cargo to the other side’of the world, -and the -owner
stopped at varicus intermsdiate stbps ih breach' of contract: unbeknownst. to -
the charterer, the owner would know that ‘he was' late, but the charterer -
would not know. Why should that affect the rights of the charterer? When .
the provision said "The right to damages for delay accrues”, 4id this mean
that that was the date on which ona calculated the loss? That would be
highly fortuitous. If one were calculating damages for delay in carrying
goods according to the price at-“yhich one was going to sell - them on
arrival, ‘making the day of caleculation the day of giving notice saomed not
to have much to do with anything. = :

Drobnig felt that Magkow was correct in pointing out that there had
to be a better connection batweesn para. (1) and Art. 5.1.6, because ‘he had
the impression that the notice ‘requirement related to -Art. 5:1.6 and. was.-
intended to supplement it. - Hel ":é'..:l."fs"o dgreed that whereas the cases of lits.
{a) and (b) ,a_.ppeéxéd_ to be _féfiati%iely clear and therefore needed. no .
supplementing, i.e. no notice was’ necessary, notice was nacessary undsr :
1it. (c) and he felt that this connaction should be brought cut. He thought,
that it was probably correct, and that it would clarify matters. if the.
whole of para. (1) were cransferred to Art. 5.1.6(¢). If this were done an.
art. 6.4.2 would hardly be necessary.

Hartkamp atated that there was “a problem of linkage also with Art,
6.1.4., He felt that the first paraqraph would not be necessary :i.—f.»'onej_had-l
already given the ‘defaulting party an additional periecd for performance,
because, then. everything was ceftain and after this period had elapsed he
would be directly liable in damagss. ~ ~ = © - = SR :

. 7Tallon commented th'af.;_'_i:hg”mi{;s'\é ‘6éh demsuré was & very well-known
institution. The general idea was that ‘time was not of the essence; i.e.
when one fixed a date it was of Gourge“a date at which one had to perform,
put if one did not, the other party might not ask for performance,. might
let things go, and. the mise en demeuré was there just to make sure that the
aggrieved party actually wahted. ;yé'ﬁé#férﬁagca,: and that his loss arose at
this point in time. It was ‘therefore podsible to have &- fized time, &
sandatory date, which was compuisory (para. (2)), but there might also be a
date which was not mandatory, ‘which “was just indicated ‘in'the .contract as
the date at; .which performance had to- take ‘place and wher one.did not

perform the aggrieved party wfls",_ presumed to suffer a l1¢ss only when he had
formally asked for performance. Tt was a question of proef of harm. .
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Furmston commanted that then there were three possibilities: there
was & fixed:date which was mandatory, there was a fixed date which was not
mandatory, and there was a3 raascnable ta.me., '_I'hat was clear, but no ¢ommon
lawyer would' get that .out of the ex:.st:.n
"mandatory date" referred to the date. fixed by t'

contract.

Bonell stressed that the whole was to be considared not &8 & rejuest -
for damages, but as a formal request for performance. it had therefore
nothing to do with Art. 5.1.6(¢) where only the reasonable time i was .
conicerned, nor 4did it  have anything to do with the Nachfrist procedure,
becavse foxrmally speaking -pne . atill had to make th:.s formal request for
parformance. : ST ST £ :

Farnsworth thouqht that it would be usaful to expla:,n that this- d;.d 5
not deal with' the problem of. whather time was of the essence. The gquastion-

;‘text. _He had assumed that. -7

of whether time was of the essence. determined whether after a delay - one: ;.

could terminate the coatract. As he understood the provision, -it was .an .
exception to Art. 6.4.1 which stated that any non—performance gave a right
to" damages; "Art. 6.4.2 then stated that non-porfcrmance by delay 'did not
giva a right to-damages, that in soma cases one had to giVe notice:=If one -
had a rule which-stated that. ne had to give not:.ce in ‘ordeyr toterminate..
the contract: when. there had been gome uncertain dalay, ‘that’ would be more:
sasily ‘understocd: by common lawyers ,,but the idea that one had noglaim. to .
damages for delay in some. instances, and that one had to give a notice to .
gtart the period of damages running, was startl:mg ' S

' Crépeau referred to Art. 6.4.2{(2) according to which no notice was
xequ;.red when a mandatory date had been fixed: was this mote than simply
saying "the debtor will deliver the odl into the ‘Montréal port by the third
of February"? Was: this not a mndatory date? If not, what was a mandatory
date? In commercial contracts, when a t:x.me was fixed in the contract that
time was' of the essence to. the contract and if one did not deliver by the.
appointed date that was that, no notice was required. ' S

“Lando felt ‘that one could live w:.thcmt th:.s rule. He added that
Scandinavian “law, . which in many respec:ts was very strict ‘on  notice
raquiraments, did act have this raqu:.rement. ' o o

*Drobrilg sugqested that some research :er the  application - o:E thesa
concepts in the. ¢ivil law systems would be ugeful. - The result- would
probably be that the understanding diffexed from country to country.: In
Garmany Crépeau's case would clearly be a mandatory da.te, but' theie .were
other cases whera it was not consz,dered to be mandatory, for: ‘exampla -if one
gaid "a fortnight from now", which was not thought to be precise enocugh..He
‘suggested restricting this. rule to the cass of Art. 6.1. 5{c) “where only.a
reasonable period had been :mda.cated, anr.i then of course it was necessaxy
to g:.ve precis:.on by notice. Ly e
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"~ pallon wondered what the difference was between saying on the lst of
July that cne would perform on-the léth and saying that one would perform
in & fortnight. He po:.nted out ‘that case law had modified the requirement. .
A student of lis in @ ‘thesis had examined this guestion and ha.cl suggested""
that the requirement was useful as a praventive remedy, that it ccmld avoid -
a lot of litigation if one said that whenever there is doubt one had to
giva thi- nctice. : S

Brazil suggested that if the present prov..smn wers kept, Ghé:t was
meant by ‘mandatory date should be fixed very  cleaxly. Personally he felt' '
that the provision; particularly para. (2), should be done away w:i:th and
Art. 6.4.1 be relied on, meaning that the basic principle would ba that
whers there was non~performance there was a right tc damages. He had -
aslumed ‘that "mandatory date" in para. (2) covered all cases where there

was ‘a data fixed in ‘or determinable from the contract. . . .

Maskow fe‘lt "that what was’ at stake here was that thare must be a
precise ‘date.’ H&é Felt that, for example, indicating a fortnight after a
certain’ data might b sufficient, whereas:indicating a fortnight after an
uncertain date would not be ‘preciseenough. This was +. however,. not the
prob.‘i.em__ here, ag Art.- 5.1.6 said. "is £fixed by: or detgrr__éainable from the
) n ‘and there was thus a- certain limit, even. if it was not precisa.
It might suffice for their purposes but only if even that were not poss:.ble:
did thsre have to be ai indication and this had to be fixed,

Komaxrov a.graed with Drobnig. He thought it made sense to maka such a
demand only whan Ho 'date was fixed in the contract. 1f there was no fixed
date it was on:Ly +the crediter's demand  for .performance which made it
accrue. Even if “there was & reference to .2 "reasonable time" din Art.
5. .1 6(0), and that was a date, &-notige requirement should ba provided for.'
'I'lus .would ‘make the regulat:mn ‘more - cgrtain, - especially £or commerc:,al'

relationshaps.' fus
. Hartkamp agread with Komarov. The Netherlands had had'the:frehéh
Systam of the mise en demeure also for cases whera the contract contained a
date, but ‘this provision had given rise to a lot of litigation and there
nad been a tendency for the courts to-construe cases in such a way that the
m;se sn demeure wes not necessary, especially in commercial cases. The rule
had therafore been turned around in the new Civil Code, mo that if therse
was a date “in tha contract theres was no need for & mise en dsmeure unless
the contract should be construed in such a way that a mise en demeurs was
still possiblo, and the comments to the provision 1ndicated that this
;exceptzon did not refer ‘to commercial. transactions but to cases where, 2.9,
iconaumers were a8 party to the contract. In general, however, the ‘mise en
Jdemeu:e requirement had been done away with in the commercial context.
Bonell concluded that the formal notice of default as trad;tzonally
conceived within certain civil law jurisdictions did not get much support.
On the other hand, it was felt vhat a notice reguirement might serve a very
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useful purpose whensver the contract did not fix a precise date. If this

was 20, they should mov _;he provis;on back to the provision on time of
performance, whers thay oould warn parties that if th;e particular lnstanca"?
oecourred they would have to make up their minds, they would not e.g. on 1"
August be able to say that the reasonable time had elapled on 1 April and i

ask for damages starting from 1 May. This notice had then to be given on 1

May. The place for this provis;on would therefore be Art, 5, 1 ﬁ(c) and not -

here.

ot Furmston took it that if tha ccntract provrded for performance within -
a reasonable time, or implrcatly did 80 by not provid;ng expressly Eor anyf
time, there would be disputes from time to time between the partiés as to '

whether or not a reascable time had elapsed. Was then part of the purpose

of the notice to inform the othar party that you thought that he had had a8

reagonable time?
Drobnig, Crépeau and Bonell agreed that this was 8O,

Tallon pointed out that the mise en demeure vas useful when one just
igt things go and then, on purpose, three or four montha later claimed

performance. Without the mise en dameure they would be saylng that it would -
be possible for the party three or four months later to aak for performance?"
and- for damages for . delay. He stressed that thqy were congidering the -
international field, where there were many powerful ccmpanies which did not -

always act fairly.

, Drobn;g pointed out. that this was already settled in Artl 6.2.2(e) -
which provided .that in such a casa the party entitled to performance must:’
reguirse perxrformance within a reasonable time ‘or be precluded from requirlnguﬁ

perfermanca.;»
;-_Tallpn,poinﬁed,out&thgt this wésionry for specific perfofmande.

ﬁ,édcaonall.regalled that termination had a similar rule.

o
oy 3

Maskow stated that in this case cne could invoke good *fdEithy

Furthermore, there was an obligatlen to mitigata damages and this case.

would fall under this obligation. On the other hand, a party who did not
perform in accordance with.tna_prasnppésitians here would know that he was

in delay. There was therefors no reason for the other party to ask for:

performance repeatedly. The general rule should be that the party -had tox

pay damages from the moment in time when he did not perform on the due date
of . perfcrmance._‘ :

Lando wandered how anyone could ask for immed;ate performance when he'

was not able to get it. Para. (1) stated that "The right to damages for

delay accrues on.-the day where the aggrlaved party has given’ ‘notice T...]

of his demand for. the immediata pexformance of the contract®. Take, for

example, the case. where a party 1ets a year pass before ha damands Spaﬂlflc
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performance: under Art. §.2.2(e) it would not be possible to get specific '
performance bacause. notice had not been given in time, but from Tallon's °
point of view. he should be able to. demand damages by asking for the
immediate performance he is not able to get. . o I

. crépeau wondered whethsr it would be possible to keep the general

principle in para. (1), which he thought was a good one, with a first 3
gpecific modification in para. (2): "No notice is required where a specific "

date has been fixed for- the performance”. That. should be gquite encugh to
have a right to damages ‘accrue where a specific date had been fixed for' the
pexrformance. ' - - ST e e e

.tallon thought it toc abrupt to state thatiwha;e a datéﬁhéa been
fixed no notice was regquired. He suggested using the text of tha‘héw puteh
¢ivil Code, and to say "When a term which has been set for payment lapses
without the obligation having been. performed unless it appears that the
term has another purposa”. : ' '

in o Farnsworth it seamed  that nonse. of the solutions"propésed mat
Furmeton's case of the situation.in which the aggrievad_partﬁiwﬁs not aware
of “the delay of the other party.. He also had a problem with para. (1): he’’
could imdgine: someone looking .at Art. 6.4.2(1) and the contract ‘says -
aocthing ‘gbout & mandatory time ox..a specific time, and thé“patty'aéks'what'
he should do to make sure that the other party does not delay too much. The -
answer would be that he should give a notice, which 1s fine, he could send
a nbtice immediately and say rpy reasopable means I am notifying you that I
want immediate performance”. Would that be effective? Could the other party
say that he had sent: the notice ten days too soon, that if he had waited
ten days maybe enough time would have passed for him to have been able to -
gand the notice? Why was it not possible to avoid this article simply bf*i
gaying "NO time'has:been-specified,‘I_want_immadiate performance today", or
] want immediate performance as soon as the law requires you to perform”.

~ Bonell indicated that the intention was not to have the party send a
notice as -soon as’ the contract .was. gigned. The basic assumption was that
tHe obligation must.have come to maturity.. .

Maskow considersd. that. this; preblem could be coversd by an addition
in Art.- 571.6  stating that the parties may fix a reasonable time for
performance.’ . ' S ef e . R )

Hartkamp partly shared Tallon's fear that the debtor did not  know'
what the creditor would ask of him, whether he should continue to prepare
for performance or-undo his preparations and wait for a claim for damages.
In thé‘Netherlands a distinction: was made, i.e. if a term was fixed in the
contract there was an immediate.right to damages put that concerned only
damages for the delay in performance. If, however, one wanted to do more,
and either ‘terminate or do away with the right to the performance and ask
for damages instead of asking for the performance as such, in that case a
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ﬁbtigé still Had “to be sent to the debtor..

Bonell felt that in this respect the Principles . were more adva.ncr'e"d
than other systems in which this formal requirement axisted, becausa in
'raspect of specz.fic performahce they had-Art. 6.2.2 agcording to which
_'pex:formanca ha.d. to be requested within a reasonable time. Such a provision
did not appear in, for example,-the Italian Civil Cede, and therefore the
raason for havzng a -mise ‘em . demeure was -a wvalid one. As regardad
"tax:mination, the FPrinciples. did have & specific provision (Art.. 6.3. 2(2))
'wh:.ch gtated that one lost the right to terminate unless one axerc:.sed it
within a reasonable time. Thus; the concerns-of Tallon and Hartkamp might
ne ‘longer be all that wvalid under the Principles. ‘

Tallon objectad that one had a -general duty of notice bacéuse when
the aggrieved party had a choice of remady he had to indicate his choice in
_the not;.ce. : SR

Lando recalled- that under Scandinavian law a demand. for pérformance

was not a prerequis:.ta for damages. Under CISG one could of course not _get
" damages unless one asked for them, but one did not have to. go through this
) procadure. He ‘thought that under German ‘law the Mahnung applied only to
" gertain spacial cases, ‘and as he understocd it common law. was like CISG and
Scandinavian ' law “in' ‘that there was no such requirement. Lastly, the
' Principles of Eurcpean’ Contract Law (PECL) did not have the rule. It was
"‘_"therefoxe guite possihle ‘to live without it and he agresd with “the
suggestion to dalete it. 4 : '
Tallon suggested :.ncorporating ‘the - solution adopted ‘in_‘”":éhe'
 Netherlands' code, and say that a fixed date was, as a rule, mandatory and
that there was ' no nat:.ce requirament, unless circumstances indicated

otherwise .

Crépeau suggested that from a. pola.cy po:mt of view it _ was 'qu:n.te

) _roasonable, when there was no fixed date for performance, for the creditor

" to put the other party’ on notice in order to cbtain and to start the peziod

when damages accrued, to inform the other party that. he was in "efault as

. . from then. Howevexr, when the contract had spec:;fic:ally prov:udéd for a

“specific” date for performance that constituted notice, in the sense that
whan that day came that wag zutomatic notice.

" " prazil wondered whether Crépesu, when he referred to the date fixed
" 'in the contract included also the cases where a fixed date was determinable
" by reference to the contract. ' - N

) lérépéu indicated that this was correct, i.s. ',:Az’t. 5.1.6(2) and (b)
were both intended. When commercial people gave a precise date for, for
' examp.la, volatile products such as oil; then that was the date at midmght,
not ten minutes or sgix hours after midnight. It thernfore seemed t.o him
that whenever the parties had not'provided any time then a formal not:,.ce
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putting the party inte default seemed to be quite reasonable, but that in
commarcial: matters if a f:.xed date had baen provided under the ocontract
then -that should be the law of the parties. R

;.. Hartkamp. agreed. witl_";_.;_cr_épgau, pa.rtzcularly as _’ regarded the ship with
0il expected in -the port on, @.g. 3 February, which would be a case whera

the date was of the essence. On the other hand, in the Netherlands 'when
there was a term 4n. a building contract to the effect that, for example,
the contractor had to £finish the building at the end of “aueist of “the
f6llowing  year, if the contractor was three days late no Judge would
consider that date to be of the a:s_s‘g_nde._under "i:he cdontract. Despite this he
did not know whether an exception, such as the one suggested by Tallon,
would -be - suitable under the Principles, because it might create

considerable uncertainty and could give rise to litigation.

Farnsworth observed that when Hartkamp stated that no Dutch ‘court

would consider that date to -be of the essence what that meant te a common

-lawyer wae that one ‘would not be a._liowed to "'tefrmiﬁate for a slight: delay,

Put any common law court would say_.'that if one had agreed to perform at a
certain date and then were three days late, one would at least have to pay

‘damages for the three days. That was probably confirmed by what parties put

in their building contracts, in which it was guite common to -have a

‘provision for diquidated damages. _s"imilariy, in the case of the o0il in

‘Montreal, the: guestion in the common law, vocabulary ﬁcgld' be whetheér one

could terminate. What they were considering here wae ﬁﬁéthe; one could have
damages for delay and to a common lawyer it would be very strange if one

“had to pexform by a gexrtain date, ong was three days late, and then 1t was

" gaid that it wae not possible to have damages for the ‘three days.

Bonell concluded that the qué'stion' was then whether for the vase
indicated under Art. 5.1.6(c) & notice requirement should be provided. for

- 0. order to produce clarity betwsen the parties, and if so, the question
. yas ‘where’ this rule should be placed. . ’ R DR

" 'Hartkamp wondered whether .:i?:";',s&é, a rea;s:::ﬁfi_aabl_.e ¢ime should be given %o

“ the debtor within which to par:f.oi":;;;’_ .

Lando observed that if sucha . 'ri;'tle " éfe;;-e “introduced- ‘any  possible

repercussions on the other remedies should also be considered.

- ponall:-added that also with ‘respect to other xules art. B.1.6(c)
might cause some problems. On the one hand Jc:ne.* had this reascriable pericd
of time for performance, on the other one had a provision saying that one
10st:the Fight to terminate the contract if one did not exercise it within

+'a peasonable -period of time. One had to sum up two differeént’ reasonable

pericde of »time. and. he could  imagine that difficulties would arise in

‘practice --and - disputes . could ensue. He therefcre suggésted that - an

. additional paragraph should be added in Art, 5.1.6 stating that in order to

have non-performance under Art. 5.1.8(c) the creditor has to givs notice
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asking that performance be made within a short pexiod of time.

Haxrtkamp suggested that then it would be better to have a provision

'_:.n the genez:al sectz.on of the non—performance chapter, as this would cover

all ramedz.es .

Furmston had trouble undarstanding the provision. There were -ne

‘,'prov:.sions saya.ng tha.t ona wag aawusad from all “other promises .which one
"did not really mean, and that it was generally all right-to do nearly as
well as one promn.sed, but here they had a general principle which stated
that being late entitled' one to :.ndulgam:e - & gort of mafiana principle =
which digd not seem to have any releva.nce to ‘international:commercial lifa,
‘when peoplie actually wanted to have’things performed:when they eaid :they

wanted them performed. Art, 5.1.6(c) started out by saying .that 'a party
must perform its obligatiens, but it actually did not have to perform

':_'with:-..n a raa.sonab.le time, it only had to perform within a:reasonable time
) after the othar party had said :,t should S

Faxnsworth wondered whether it were posaible ‘for the creditox tc~ say

E'tan days after the contract had been signed "you have .a -reascnable time,

ten days have already passed and we are getting worried; we:will: consider

‘_V.if you 4o not perform within twenty days total that you have not met the

requirements and you will be liable ‘for damages", or did the-creditor have
to walt? Furmston and he had assumed that the rule would be that..the
creditor had to wait until there was a default and then had to give some
more time for some more default. That was not only different from the
common law it would probably also be offensive. - 0 et o

Ha.rtkamp :.ndicated that hig proposal went in the first sense. BEven in

':the éystem of the mise eh démeure oné could send a mise en demeure.before

o

‘“{?

the date fized by the contract, so that one could make it aff;ecti‘.yg__h:.n

_advanae, and he felt tha.t th:.s should be the system also here.

Maskow felt that both possibilities could be~ cansd.dered tha first
that ‘the creditor could ask £o¥ ‘performance within a reasconable period or,

3£ _he waited, that he could ask for dimmediate - performance after the
‘ressonable par:..od had elapsed ' L

‘ Bonell thought it went without ssying that one could as}s for damayes

" without any further requ.uraments imad;ately after the reasonable period

had elapsed.

Lamio referred to the article on the Nachfrist (Art. 6.1. 4) which

said tha‘t if che set a Nachfrlst one could terminate, but now thay were

saying tha.t one could claim damages during the time of the Nachfrist and he

wondered how ‘this was possa.ble.

., ‘Maskow ind:.cated that this article dealt with the determznat:.on of
the time for parfomanca ‘whereas tHe Nachfrist came into play only after
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the date of maturity.

Bonall indicated that their concern was: how to render an uncertain
date of' matur:.ty dertain for the purpose of- damages, but maybe also for
other remedies.

- Drobnig observed that if no term had been agreed in the contract Art.
‘5.1.6(c) said that a party had to perform within a reascnable period, and
it would be against good reason to give yet another reasonable period. The
“creditor ‘Gould of course request: immediate performance if - he. gave this
notice after the reasonable period-had expired. If he gave it hefore he
would have ‘to indicate that he corss:.dered the reasonable: per:.od to. have
'"_expa.red on such and such a date. - :
o The first alternative was to delete Art. 6.4.2 and not to add
“anything elsewhere, the secohd alternative was to try to draft. a nevw
provision in the general section on non-performance, stating that in cases
where the contract 4id not fix a precise date of maturity the right to
exercise the remedies accrued only after the creditor had. given notics
asking for performance. e :

Five mambers of tﬁe Group fa.vcmred the first alternat:.ve, seven the
" second.

_ Hartkamp put forward a proposal for a new provision (Art:.cle 5.1 .'ilit.).r
‘to ‘be placed in “the genaral aecta.on on non-performance, which read as
j 'followsn ] £ e

"In case of delay in‘pefforménce the aggrieved party may exercise his
remedias according to this chapter
(a) if ‘a time for performance is fixed by or determinable from the
B ]contract, at that time; . SR

b)) if@d’ perzod of time for’ parfotmance ig fixed by or- determ;nable
from the contract, at the end of that periocd of time; ..
(c) in any other case, when the aggrieved party has givan notice to
the other party of his demand that the performance be made within &
reagonable ¢ime after the ‘conclusion of the contract".

Introducing the proposal Hartkamp indicated that he had tried to follow tha
 structure of Art. 5.1.6 and had therefore followed the cases indicated in
that prov:.sion. In the third case, if+ the xeasonable. time had already

elapsed ‘before ‘the creditor sént ‘the notice he could demand immediate
performance. If he seant his notice in advance . he had to- set. out in the
notice the reasonable time he was allowing the other party. This was
aubgect to cases of antic.:.patory breach which were dealt with elsewhere in

" the draft.
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. Lando wonde:a& whather it wouléd be possible for the creditor to say
in the not:.ce that he was g:.ving “the othexr party a Nachfrist under the
Nac:hf:.zst procedure, or hether two different times were invelved, in the
sense that first one had t “give’ notic- for 'a ¥Yeasonable time, ‘and then;
when the reasonable t:me had expz,red, :.f the brea.ch was not of essencé one
had to giva a naw not:a.ce, Y - N N

Hartkamp thought that only one notice was necessary, S0 that®when: the
raasonabla time get out :Ln the notice had J.apsed one would automatically be
ent:.tled to clam dmages or to terminata. I'- would in’ other words have the
same effect as a time f£ixéd in a contract. : .

. Bonsell indicated that precisely for this reason his conclusion was
d.iametr::.cally opposita to tha oné reached- by Hartkamp: precisely because
they _were here trying to equalise the three gituations in relation to
certa.inty of the date of ‘maturity" :.t had nothing to do with the Nachfrist
prccedure. Thus, orie would still ha.ve to determine whether® the -delay
ammmted to & fundamental breach and if it did not then one would have to
give a second notace. . | : R S

Drobn:.g felt thare tc be & disdrepancy -between lit. (¢) and the
comment which waa really only directed at 1lit: (c), because lit.  (c) meant
that: the reascnable ‘time would not start to rin until notice had.  been
g:z.van, but the comment stated that it depanded ‘whether the reasonable
period had already exp:.red in “which case” one could demand . immediate
performance, but if the reasonable period had not yet expired one could fix
.the end term. He agreed with the comment.

Bbﬁeii agrééd 'sii;:h Drobnig’Q o

P Hartkamp :mdicated that this had already been d:.scussed, a.nd that in
his d.raft he. had tr;.ed to accommodate the common law. view that the cxed:.tor
ahauld be able to g:we a notice in advance because otherwise he would £irst
h Ve tq wa.lt for & rea.sonable time to alapse ami then to give the - debtor

é:nother period of ‘time,

. . Bonell wondered whether the Group agreed that in a case where the
contra.ct did not £ix a date ‘and such a date was ot determinable from the
. centrac.t, with ‘the conaequence that ‘the case would f£zll under lit. .(¢), the
i.\.,f._cred:.tor could e.g. two months after the conglusion-of the contract write
to .the debtor sa.ying that it was reasonable to presume that the reasonable
. ,.pariod of time whn.ch according te the Princ:.ples would be due lapsad at the
. snd Of July - plea.se perform before the end of July so he could make the
:_ arrangemants., Secondly, whether they agreed that at the end of .July, always
. given that de facto the reasonable time lad elapsed, the ~creditor could
‘,A .write to the debtor saying that even if nothing had been agraad in. the
contract, a reasonable time had elapsed -1+ please perform.=- S
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)\ ' g-éﬁéaﬁﬁj"'obe’ﬁe& that ‘in this case it would ba preferable to separate
the two. "Théy were here in non-performance, and they had to suppose _that
the contradt had riot beei performed within a-ressonable period of time. It
could easily be said’in Art. 5.1.6(£)"that the creditor had it within his
right to determine of to tell the debtor what-period of time he. considered
to be reasonable before the delay has started, because that was quite a
different problem. o

o Bonell ‘had doubts whether one could state positively that if nothing
was ‘8aid in the contract ‘the deltor had’ to' perform within a reasonable
period of time determined by the creditor. & . S

- ':"“Bi‘afﬁzil:'bbéez-ired that the problem ercse as. a conseguence of the fact
‘that they were really looking at & notification which one party may give
andthay were going close to saying that that:person would specify a time
and that that time, despite theé fact that itiwas a time which was: given
jﬁﬂi,’,i‘ia.jce“i:;uy“ﬁy” one of the parties, could bind the other party, and he did
not think that that was what they meant. Onthe other hand  he found . the
jdea that in the sort of situations they wers talking about- one should give
the other party some gort of notice attractive. He wondered whether it were
not .,Eﬁ'prdpria,té"" to return to 1it. (&) of ‘Hartkamp's proposal and to say
vafter"” in ‘that sub-paragraph rather than “when™ ("after the. aggrieved
‘party has given notice to the ~other party of his demand that the
_performance be made within [what he claims to bel a reasonable time after
f"lt;h'e;mc_:”':x_'@lusiop“ of the contract¥). = S

Crépeau agreed that wafter” ~wae to be preferred. to. “wl'ggr;;f‘." He
wondered whether, in the logic of the system, & formulation such as "in any
other case, after the aggrieved party has given notice to the other party

_that the perﬁormance.he made within a specified reasonable time after the
_giving Of notice” would be acceptable. The creditor would in other words

within his power to''sdy ‘that in view of the fact that -a cextain

" time had elapsed, hé now required Performance within twenty-four hours or.a
 wesk or whatever. That could ‘of course be disputed later on, the other
party could say that that that was not reasonable. : '

. have it

_ Maskow felt that the majority was of the opinion that delay occurred
_if the time ‘for performance was- not observed. Ia- German law. it was
:_,dizf‘fezjant'}“ ' pecause one had additionally to give a reminder im certain
cases, but, they did not want to ‘pave ‘such a reminder Aif the .time for
" 'performance had come and performance had not been made, in which case there
" was delay. It was therafore only risdessary .to have a date .for performance
) in: cases &ﬁare," this' was not ¢léar, -and for- this: Crépeau's f,oz;mula Qg a
specifiéd reasonable time™ might answer, but indicating -that. this was in
" general and not after notice. The: comments could then make it clear that
" ¢he resscrableness of tie time-period given depended on ‘the time. which. had
elapsed after the conclusion of” +He" contract. If notice-was given a long
time after the conclusion of the contract immediate performance might be
required by that notice, and the time would have been fixed by this notice.
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on ths other hand, if aotice was given immediately after the conclusion of
the ‘contract the term "raasonableness” would - permit both  cases - te bs
considerad. Gk e Tmagme o0 S s : -

Bonell indicat*ed that members of the Group had strong reservations as
to the proposed soluticn -according to 'which even after the reasonable
pericd of time for performance had 1apsed one:could: not . just ask for
performance. ' S ‘ : SN

Crépeau indicated that-he “was prepared to put a- full stop after
‘wyithin' a reasonable periodr. "= oo Li- PR o

- Drobnig yondered when it started to xrun if one stopped after "within
a réascnable period": “from’the -conclusion of: the contract or. frem the
giving of the notice?® 7 ..o o sEla o

Hartkamp indicated it would be from the notice.

et

Bonell thoaght both

- Crépeau 1ndicated ‘that “he- would think that it was from the notica,
;but that in aertain fact pattarns it might be before.:. .. .- :

Bonell 1ndicated that 1f, after a reasonable time had already
elapsed, the creditor gave a notice saying that he considered that the
‘debtor should ‘perform so *please perform immediately”, otherwisa he would
ask for damagas the ‘following day, it was not a question of reasonable tlma
as the creditor asked for immediate performance, but ona could do that only
“én’ tha assumpticn that one had the reasconable time bshind one in accordance
fw;th Art, 5.1.67 Alternatively, one gave that notice earlier, and then one
“céuld say that one ‘esteemed the reascnable time to lapse on 1 July, 8o
“plesse perform by 1 July. ‘On. the. other hand, if in a given qasar a
'freasanable per;od werd - to ‘be’ three months, and ten days after . ‘
conciusion ©of - the contract ~the ' creditor were to demand 1mm 3
performance, the creditor could not do so because ha could not fix the t;ma

. unilaterally.

Crépeau added that in a case where the notice was given ten cr ‘twenty
days after the conclusion of the contract the pericd of time would run from
“4+he moment  the creditor had .said that - that would be. the periad for a
reasonable time to alapse. . BT

Drobnlg found this to be unclear. A natural reading when one spoke of
“'a ‘péasénable period and of & notice before that, would be that it could be
““gounted from the giving of the notice-and that should really be. excludad.
Q*Hﬁ would therefore prefer it if the Hartkamp version were retained, as it
°‘wuu1d then ‘be ‘mlear that it must be from the conclusion of the contract,
““but eithar the reascnable period had already expired, or, if the notice was
* ‘given before it expired, then it:would expire.
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; Data—Bah thcught that an axplicit reference should ba retained,
because otherwise one 1ntentacna11y created an ‘ambiguity.

- Lando_ cbserved that if cne could give notice before the reasonable
t;me prcvided An the section cn t;ma of performanca, then one could not say
"In case of delay in performancc" in the prcvisicn. This was 'going td ‘give
the grcunds when one could exercise ‘the remedy and if orie wanted to retain
the special rules on termination, then one had to state also *subjiect to
the rulee on, te:manat;cn" because otherwise one created an analogy with the
cther sections. He felt that the situation had ccme to a dead-lcck and that
the article was best deleted. -

Crépeau wonde cd whather, as Hartkamp had made the provision relevant
fcr the exercise of any of the remedies, it was necesaary to keep the wcrds
“in case of delay”.

Hartkamp had thought them to be necessary, because of the case of
defective performance: if the performance was made before the end of the
period within which the debtor had to perform and his’ ‘performance was
defective, he felt that tha craditcr should :.mmeda.ately be entitled to
exercise his remadzea. He cculd, however, 1T the point made by Lando that
if the reascnable time of Art. 5.1.6(c) had not elapsed orie effectively
.gould not speak of delay.

_ : Bcnell suggested saying that'"a party may exercise his remedies for
Nthe cagse of delay in performance acccrding tc thxs chaptar only [...]“’ s

Maskcw suggested txansferr;ng lzt. (c) of the proposal to Art. 5.1.6,

maka it dnto the first paragraph cf ‘the article and to say in para. (2)
~"Jhether there isg & reasonable tlme after the conclusion of the contract

- may be determ;nad by the credltor zn gmving netice to the other party that

o the parfcrmance ha :nade withzn a spaclfied reasonable time after the
_ concluslcn o£ the contract“ and to delete tha chapeau and lits. (a} and {b)
PR - 3 thc_p:ppcsa;.”;zﬂh Sy el e : :

PRI

Voting on the deletion of Art. 6.4.2 with nothing . being - added
x~elscwhare,,5 voted_fcr_thisipgcpcsa;:ﬁ

wiot Vcting on, having scmethzng_, ong tne lines suggestaﬂ by Hartkamp,
Crépeau and Maskow, 8 voted in favour of this prcpcsal. :

Laado .felt it.to be dangerous to leave it to the creditor to decide
s what was a rcclcnable permcd of tame, Ali the commentariés to CISE and to
;laws -which had  the prcvzcion on' reasonable time ‘said that it . was

Qmmerclally best in the canes of a reascnable t;me t¢ leave that to the
. debtor as it was. thc debtor who had an cutlock over whén “he would be able
.. ko perform. and of the prcduct;cn condltlons which detérimined what would be
& reasonzbls tlma. To leave :h;s to a cradltor whc was cutalde the business
milieu of the debtor was dangerous. ' =



--2.3‘:

. .Hartkamp observed that if lits. (a) and (b) of his proposal were
omitted in this ohapter 1awyers in Belglum, France, Holland and other civil
law countries would wonder whether they meant the mise en demeure in the
case of a time fixed in the contract or nct, so he therefore felt it better
to leave lltB. {a) and (b) and to make that clear P

. Maskow thought that’ it this ware “the problem, thé comments could
indioate that the Group did not thlnk it necessary tc hava such: a notice.
One of the problems of the discussion ‘had been that from time to time they
had mixed up the Nachfrist procedure with the procedure for determining the
time  for performance. Here they were only determining the time for
perﬁormanoe, wh:.le the Nachfrist procedure which had other conseguences
(avoidanoe of the contract, etc ) should remazn in the non—perfermance
.chapter., . ' SR G emien

f'Eurmston wondered why it was’ being suggasted ‘that 'a provision might
be insarted in the first sect;on of chapter § instead of in the section on
damages, whzch was where 1t had begun.‘ - : Sl

Bonell reoalled that it had bean felt that 4if one should : say

somethxng about the 11t. (c) caze of Art. 5.1.6 it was ‘better said. .in
gensaral terms,' because the rules on termination, for example, or - an
specific performance, at a certain point said that the creditor would have
_such. a remedy but had to oxerczae it within a reasonable time after the
. date of maturity Since under 1it, (c) the date of maturity was uncertain,
.it was felt that the necessity to 1ntroduce more certainty acorued not.only
- with respaot to damages, but maybe also with rslpect to the othar remedies.

: Furmston asked whsther it was proposed that the. rzght to tarminate
depend upon the giv;ng of & prior notice. o T e -

o Eonall 1nd1catad that thzs wag not being proposed, but that according

tq Art, 6.3.2 "A party -] rlght to terminate the contract is: to be exercised
by notice to tha other party" {para. {(1)). Para. (2) stated <that. "If
performance has been offered late or otharwzse deas not conform tc the
..contragt the aggr;eved party will lose his right to terminate the contract
unless he glves not;ce ‘to the other party within a ressonable time after. he
has or ought to have ‘become aware of the offer or of the: non-conformxng
.. performance” which implied that one knew when a performance was late ov
when it was not late. Here one might also neéd to establish when, in the
past weeks, the date of maturity occurred in order to determine whether or
. pot today's request for termination fell under Art. 5.3.2(2).

o ‘Evrmston observed that’ Surely the - rlght to termanate dspended on
. . showing that ong had a right to ‘terminate under Art. 6.3.1 and that one had
. given a notice to the other party under Art. 6.3.2. If ohe put the propased
. provision in the first sect;on of the chapter, the inference would be that
that qualifled everything which followed in the rest of the chapter as it
spoke of exercising remedies according to this chapter, whereas if it were
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put in Section 4 it would be clear that it was simply a qualification of
the right to damages.
ey L it -

Bonell referred to Art. 6.2.2(8), according to which the ocreditor
lost the right to specific performance if he did not "require performance
within a reasonable time after he has, or ought to have, become aware of
the non-performance”.  In. the case of delay, when did one act within &
reasonable time after R new_,o:} ought to have known of the othar p'arfy"s

delay?

Furmston indicated that common lawyers would _ha\fé_ no problem with

Art. 6.2.2 because they were of the notion that specifié' iiferformance was a

remedy which one needed to pursue with dispatch. One could of course not
pursue it until one had it. In the Art. §.6.1{(c) situation this would

depend ‘on the circumstances »-but in most of the cases they were talking

about specific performance was not.a real life remedy in the common law -
one would not seek gpecific performance of contracts for the Gisriige of
goods by sea, but if they were talking about specific performance of

contracts - for the sale of land there would usually be a date for

“performance and if it was a reagonable time ome would presumably notice

“that the other party had not congeyad tha land and then one would &ct

swiftly.

Farnsworth was also troubled as to -why the _hWisién was being moved.

.Originally there had been a proposal by Tallon which related to the right

‘to damages for delay. Despite the fact ‘that there wers 6 members of the
Group who had not liked it at all, it was going to be generaliée’d ‘'sc that

“.i¢ not only applied to the right to damages for d_elay, but alsc to

rermination and specific performance in a way that at bg{ét was unclear.

- Yoting on whether or not to deal with this guestion gomewhere in

""chapter §, 7 voted in favouz..Voting on whether or not to deal with this
' problem in Chapter 5 (Art. 5.1.6), 5 yoted in favour of this alternative.

i yoting on whether to deal with ;| it in the _.g';ena::‘al ’ffsedtiér’i“ -on
non~performance; 5 voted .in; faveur of this solution. Voting on whether or

" pot to have it in the section on da:qégé;s';€.‘4 voted in favour. ~

I view of the divided cpinion of the Group, it was decided not to

‘have the provision at all. Art. 6.4.2 was jtherefére deléted;'

Bonell suggested that the comments might indicate that no mise en

. démeure ‘viag-required by the Principles contrary to what was the case in

sertain legsl systems, -and, secondly, that problems as:_"‘tg i:he precise date
‘at ‘which the right to damages and to the other remedies accrued might arise
" 'in the ‘case envisages under Art. 5.1,6. The comment to Art. “5.1.6 could

ehen ‘also mention to parties that in order to avoid uncertainty a notice
was best given, that they should try to clarify matters in advance:
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This suggestion was agreeable to the Group.

; Tallon suggested indicating somewhere that the principle of good
faith could cause the creditor to g;ve notics in some cases.

MLando_pointed out. that the,?riﬁciples'alreadﬁ hﬁd'prdiisions'which
stated that one had to give & notice within a certain time in the secdtions
on specific performance and tarminatlon, 80 this would really only apply to:
damages. He could think of cases whsre for example a party had speculated
on the other party's nonwperformance, where he did not want performance or
to terminate, he just wanted damages and could come with such a claim after
a.couplﬁ of ysars.

, Tallcn st;ll felt that 1t was necessary also fcr speczfzc perform&nce
and termination. :

DPrcbnig felt there to be some confusion. Twoe notices wers really
necessary: -one was where no time for performance had ‘been agresd upon in
the contract the purpose of which was to gpecify when the reasonable periocd
terminated, after which one could clalm the remedies; the other was if one
claimed specific performance or if one wanted to terminate in which case
then.-ona had to gzve notice limply saying that one ‘wanted spacific
performance or -that one. wanted to terminate the contract. Thase ware two

different notaces.rfﬁvz .

Lando was not so suxa, as one had to nge notice within a reasonahle
time if one wanted speczfic performancs and one had to give notice within'a
freaaonable time if -one wanted ta tarminate. ’ : :

Bcnell pointed Out that in these cases the reasonable time was a
reascnsble time after the date of maturity. Here they were considering a
‘notice the purpose of which was to determine the date for performance. He
agreed with Drobnig that two different notices were congerned, and he
therefore was gven more convinced that a gpecial mention under Art. 5.1.6

-would be of great help.

o Intreducing Article 4 (Article 6.4.3) Tallor stated that it wae:the
result of a long discussion. The Group had arrived at a comprom;se ‘agreeing
_.on para. (1) which used the rules of the United ‘Nations Convention on the
international sSale of Goods (CISG), i.e. the losé suffered and the gain of
which the party was deprived. The idea ‘6f full compensation was necessary
to explain a lot of rules, &.g. the date of assessment of the damages, the
indexation of the damagel when it was given in instalments; etc.. Paragraph
. {2) wae in brackets because they had had ‘hesitaticons about whather: it  was
.. PRCOSRAXY.: to speak of non—pecunlary loss and to include physical suffering
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e *_‘5,.
SERL

or emotional distross. ?ersonally he felt it would ba good to keep :.t.

Drobnig obsorvad that- the English vareion of the provisxons “in the
gection on damages used different terms to dQecribe the damage: *harm",
*Togs", “and “damage", and he felt that this should be unified. Seoondiy,
the report’on the Ivry meeting indicated that a. decision had been taken to
replace: the words at the end of para. (1) by a different formulation;
{"[...]) taking into account any gain to the aggrieved pa:r.‘ty resulting ¥ 3
hig avoidance of cost or loss", in P.C. = Misc. 10, p. 6), and he did“not;
find those words here.’ ; 3

Brazil observed that the normal way to take into account any cost or
joss would 'be simply to deduct it,. 80 he was interested in hearing what
other possibilities wers introduced by the formulation deoidad _upon an

Ivry.

_ Drobnig felt that the two: formulations oame to the same result. The
technickl way of taking account: was to deduct it, but it was thought that
"taking into aooount“ wae a more Flexible formula.

Hartkamp pointad out that “taking into. aocount" did not mean that oné
had to deduct, one coculd do so, but did not have to. Under special
circumstances one might decide not to deduct, or ona might docide to deduct
the advantage from one kind of damage and not from another kind of damage.
If one Had, for example, material damage of e.g. 10,000 and non-material
damage of e.g. 20,000, and a gain which exceeded 10,000, one could say that
one deducted from the 10,000 material- :lose but the compensation for the

non-material loss was entire and one did not deduct it from that. As a
ijudga Sr arbitrator® one was in other words such more frea to decide
‘whethar, and to what: extant, to take -into account any. gains on the part of

tthe aggr;evad party.
Tallon agreed that the lIvry formulation was. more . flexlble. .

It was decided to replace the last woxds of para. (l)'hy the words
adopted in Ivry

Turning to the second poxnt raised by Drobn;g regardzng the use of
different words in the English version to signify harm, Tallon pointed out
"that whereas "préjudice" in French could be used everywhore, in tha English
fvorsion it wad not possible to say "loss"” because "loss" had two. meanings:
fitho “1oss avoidad“iané ‘the loss in the sense of general damage.‘"namage“
:fwas a hzt dlfficult for people who were not English-speakers, beoause they
fjm;ght oonfuse "damage“ and "damagas" : P

ol
wt

o Crépeau referred to Art. 6.4.5 2as an illustration of thzs,'wﬁoéa the
ﬂfﬁngllsh version referzed ‘to "loss” and the French version to "préjudice",

“But they were in a- sectlon dealing with damages and he felt that the
English version should refer to "damages", because they were deal;ng with
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the assesament of damages that were foreseen or foresasable.

Furmston observed that the preblem of "loss"™ and "damage"” was that
they were often used as ‘antitlesis, in-the sense that "loss" was. financial
loss of money whereas “damage® was- physical damage. "Harm™ was . a wide
general word which had no particular connotations for an English lawyer.. ..

S It was' therafora decided that “harm" should -be the general term to

the graatest possible axtent. : SR ;
Crépaau wonderad whether thers was not a contradiction between Art.
6.4.3(1) {(vis  entitlsd” to  full - compensation") and Art. 6.4.5. which
antroduaed the rulé-of ‘foreseeable damages. Under the ¢ivil law the general
rule’ was the restitutio in- integrum, but despite this under:.the :French
eivil® code, ‘under” the Italian and Québec codes, in contractual matters full
compansation wasg’ réfused to foreseen or foreseeable damages. When . one.read
in Art. 6.4. 3(1) ‘that "The aggrieved party’is entitled to full compensation
[5 “J# énd then ofie Fead in’ A¥t. 674.5 that "The defaulting party.is liable

only for‘loss which he' foresaw“[.,.} ‘was there not some contradiction?.

. Tallon’ stated that the system was such as to put a l;mit on full
compensation when the debtor was in good “faith and thet one returned o
full compensation when the debtor was .in  bad - faith, when the
non-performance was deliberate or reckless. -

‘Bonell added that he had always. understood that . Art.. .6.4.3. was
intended to lay down “the ‘principle of fall compensation,..and that, é.il
Vfurther qualifications followed thereafter. One could, for example, also
see a contradicition with art:. 6.4.4, but that-was to be understood as a
fquallfxcatlon, Art.’ 6 4.3 had tharefcre to’ ba raad subject to Art. 6.4.4,

:5 4. 5 etc. ' ERTS .

Crépeau observed that in the civil codes from which this. was taken
Art. 6.4.3 was a rule which applied to all types of damages, contractual or
extra-contractual, whereas hsre they were dealing -only with contractual
damages and he was inclined to think that in the context of the Principles
%1t would not be ‘necessary or essential to use the words "full compensation®
‘in Art.6.4.3 and suggested instead to say only that "The aggrieved party
ig entitled to compenszation for harm® and that .this. compensation. was
detarmined inter alia by Art. €.4.5 which stated that the debtor was only
l:able ‘for foreseen or forsseeable damages unless- the harm was. caused with
intention oy gross negligence in which case tha.cmed;tqg rece;vs@ £ull

gompanaation.

Bonell indicated that the Italian c¢ivil code adopted aISystem which
was more or less similar to the one adopted in the Principles. Thera was
'firet the general rule’ in Art. 1223 -and then there was the .further
i“qualification of the foreseeab;lity in.Art. 1225. : o
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Tallon indicatad it was the same in the Frendh civil code. ' =7

o Crépea.u indicated that what he was ref.err:.ng to“was the-fact that
f.ull ccmpansation was only dus fox foreseen or foreseeabla 1055 and fiot fer

reckless non-perfomance .

_ Lande referred to p. 7 of the commentsg, which stated that "Il n'a pas
‘été Jugé utile ds suivre le¢ 'sclution de certains droits [...] qui’ accorde
au juge le pouvoir de modérer le montant des dommages=~intéréts compte tenu
des c;rconstances" the argument being that uncertainty would ensue. If they
_followed an approach in line with the recent developments of the new
:Scandznavxan Sales of Goods Act wher “’except for certain cases it had been
;declded that very 1arge damages, though forseeable; could be vediuced in
‘cases where it would be against justice to jward the whole, they could get
lgudges into d;ffzculties. They could of ccurse 'in principle use good faith
and fair dealing, but he was thlnking of ‘cases which there wag' & -gmall
_contract with a foreeesable huge amount of damages- for example; one ‘had to
delzver & spare part to a mach;ne, the spare part was either defective or
did not arrive and as a fesult milions of dollars in loss were caused the
?manufacturar In this case this was foresesable and there was nc rule in
:the ?rznciplel, axcept perhaps the good faith prlnczple, which wculd porm;t
1tha reduction of the damages. o - j‘x : o .

Tallon ocbserved that whéﬂyﬁjﬁagés?”wére””dfanted”“this right (the
. "pouveolr. moderateur") they very saldom used it. This was the case, for
,example, in Sw1tzerland, where 1t had never heen used. ' :

- Srazil asked for conf;rmation that “with +heé sentencs - "This- loss

includes bo'th any less wh:.ch he suffered and any gain’ of ‘whitch he was
'deprzved" neo luggestion was intended here of ‘giving any roem atiall to-a
requirement of election batwesen reliance loss on the one “hand . and
_sxpectation losa on tha otnsr, that one gould claim both.

) Bpnel& confirmed that this was so.

o ..:,,_‘{‘_';.‘urm.ng to para. (2},r Drobn:.g asked for clarificaticns ‘as- to - the
.relatianshxp betwean th;s paragraph and Art. 11 (Art. 6 4 10) whzch also
. dealt with the same subject..”_ - o

- ,':' Tallon ind;cated that one was the dafinztien and the other the remady
_for this. kand cf qompensation.n'

Drobnig wondered whether it was necessary to have the definition in
. addition to the,remady.

'ra:u.on thought “that ::.t ‘wag good as ‘there were very diffeérent
conceptions in the various syatems In many instances it was important to
state what one included, especxally amotional distress as’ there were a
variety of positions on this issue. 0f course para. (2) could be merged
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with Art. 6.4.10.
~ Drobnig favoured this solution..

FParnsworth alsc favoured a margei.'se £é1£ ¥h£t"cdhmoh'1awyéfe would -
not make the distinction betwesn the definition and tha operative section*
and would ask the same guestion Drobnig had asked.r"i ;

 Bonell did not think that there was only a definition in para. “(2).
Coming from the Italian legal system in which it was hzghly controversial
whathar ‘non-monietary loss could be compensated in cases of non-parformance
of & contract - the rule was that.they could not and exceptzons had -only
besén introduced step by step into the case law - he would have ‘walcomed
having such a rule here, because it said that such loss "may be
nonmpacuniary ‘so-the rule was that they were included, whereas 1f one
introducsd them only when spea,k.m_g .of the possible way of compensating
them, as was the case in Art. 6.4.10, one took it for granted that they
wera included under damages. The purpose of having ‘this stated in the
opening section was for the benefit of those who were nct accustomad to
having them included..,“.z» : :

" Brazil indicatad that to him the idea of‘compehsétionkfor emetional
distress in relation to breach of commercial contracts’ was novel. He
wondered what the 9051tion of the civil law was in relation to commercial
‘centractl.

) Tallon indicated that under some civil law systems it was possible te
' get damsgs for emotional distress under commercial contracts. In French law
it was possible but not in German law. He indicated that the administrative
_courts and the ordinary courts in France had held different positions; -but
‘now the administrative courts had adopted the position of crxmznal law in

business.

Furmsten took it that corporations did not suffer emotional d;stress.

- Tallon 1ndicatad that aven if they did not suffar emotional distress
' ‘thedr repifatisns could be harmed. coTm

‘FPurfBton observed that typically that would be pecun;ary

Tallon indicated that it might be a borderline case, which was why
this rule had been adopted.

Huang preferred to deletéﬁﬁara.-{2),‘beéause physical guffering and
emotional dlstress was not necessarily the saubject of a commercial

L“contract.'

I

o “fando indicated that he instead pfeferred to keep the . paragraph. He
L rever thought that it could be merged with Art. 5.4 10 ‘He indicated -that
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an iliustration might pe appropriate here.

wallon indicated that he would ‘yntroduce - illustrations when he
revised the comments. He had not reelaborated the comments all that much as
the texts had not been.final,;bQQEQQﬁld do so after this meeting. He also
indicated that he wanted to harmonise the comtients which had not. been,

hagmonised as some Dbits nad been introduced &t a - later ‘stage. tO.
accommcdated.modiiications.

- .. crépeau observed that 'thagéf §9£e two - distinct ideas here: Art..
6.4.3(2) was a substantive rule which indicated that 'non-pecuniary loss
could  be compensated. The other provision ingtead indicated that
aon-pecuniary 1088 could be ;ompéhéatéd sither by damages or ‘through sone
other method. They were,tharaforehdaaling‘with +wo different things, and in
view of ‘the fact that a number of countries did not allow ‘compensation . for

pon-pecuniary loss the substaptivg}rﬁle in Art. 6.4.3 should stand. - -0

probnig indicated that if”ii\?ggétbpught that for pedagogical reasons
the substantive xule, which was also impliad in Art. §.4.10,. .should be
axpressed already here, it would be sufficient to include a couple- of words
in pars. (1), to the effect that "l...] gull compensation for Ramm
‘tinciuding acn-pecuniary 10&5) 1;;,}wahich would avoid having a separate
‘dub~section.’ o - : i s L

voting on keeping para. (2) a& a separate paragraph here, 7—voted_in
‘favour: Voting o merging para. (2) with Art. 5.4.10, 4 voted in favour.

o “?ﬁfﬂﬁ&onuindicated”thgﬁgﬁﬁgtEﬁé;ish_fb;mulation and:needgi,to,be
‘ pecofisidered; possibly by the g@itggigl'cdmmittee. ' :
apticie 4 (Art. 6.4.3 in che consolidated’ version, Art. 6.4.2 in the
new numbering) as adopted read as follows:

w(l) The aggriéﬁed pértg isvggtiéladTfo”fﬁil“comPensation-fbr harm

‘Sus%ainedwas-a%r@sult”ofﬁtbeﬂggnfge:fo;mancs. mhis harm includes both

any loss which he suffered and ang:gain’bf which “he was deprived,
taking into account any gain to the éggrisvéd“party'x@sultingif;om
his avoidanaenof_costﬂqr,ﬁgxm,”

(2) Such harm may be nan—pecuniéiyf and includes, for . ipstance,
' physical&sufferingzqrsemqtigpa;\distressﬁ,

N Introducing this article, Tallon indicated that it dealt with very
'céntré%ersialiisguas,uItgﬂg§¢tha_rasult of & debate at the IVKy meating.
“wne igeuss it treated  were: _future loss and a reasonable -degree of
probability (the problem of causality) in para. (1¥, the problem of .the
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loss cf ahanc:a in para. A2y (which wag also a controvers:,al issue), and the

of this article had been a way -of tak:.ng up the quest:,on of the ribm‘ 'nal'
damagee of the common law. They had to decide whether or not to keep the
future loss, and as to the reasonabla degree of probability, they had ‘had
1n Art. 6.4.1°d reference to "directly” ("The object of an award of damages
is tc give the aggrieved party ccmpensation for the loss or j.ngury' whj.ch
resulted ‘directly from . the delayed or defactive performance [. . .]") Whi
had been deleted. It had been -decided. to have another formula somewhere
else and he had used the “reasonable degree of probability™ of the Dutch
New civi‘l code Vvih‘ich he .hoped was an acceptable formulation.

Data-Ba:h pc:.nted out tha.t 80 far the Pr:.nc;.ples had not spoken ‘of
'ev;.dent::.al ‘burdeng and he wondered whether thig provis:.on was - not
tantamount to raquiring a burden of proof and consequently whethar ‘this wag
'consistant with the ?z‘:.nciples.

" Lando wondéred whethexr. the rule was needad. thare was alraady nrticie
& {(Art. €.4.5) and he wondered whether. that daid not take care of. the
_sa.tuat:.ou. Ne:.t:her the Scandinavian law nor CISG had it.

Tallon indicated that in many legal. systems there was a’ "difference
betwsen certainty of damage and forsseeab;lity. Foreseeability in' French
law was not considered to be-a question of causality, it was considered to
he a question of limitation of compensation. One therafore had ©ne rule
“ which stated that there was full ccmpensation except when the damage was
foresesable. Then there was another rule on the reascnable degree of
praba.bility of tha occurrence of the damage. :

- poniell recalled the history. cf the proviszon, in that the original
“wording had used the concept. of wdirect consequence” whit:i’z’"ﬁas'-' the
ciafsgiéal ‘approach. Then the Group . had discovered that at laast with
rBSQGCt ‘to future loss,  which was aleax:ly covered, there was ‘ho point
: lpeakinq 6f "direct consequence®, one had to be more flexible. ‘This had led
'r‘_to the adoption ‘of a new: formula which ha aeemed to recall was baséd con the
f:"i'Un:.ted States Restatement { Second} on centracts, poss:.bly the “prox:.mate
' ca,uss“ : . - ST

Farnsworth indi.catad tha.t “pxoxmats cauae" was used for warranty and
tort dainages. They used both the certainty and the foresaeab:.l:.ty tasts.
 Phe English tended not to make the sharp. clz.st:.nct.:.on thnt Americans did,
. but Amevicans did make a clear diata.ncta.on between certaznty, which was
"what was spoken of here, and foresesability. - L

Crépeau drew attention to a poas:,ble discrepancy between the French
and the English texts, in that para. {1) of the French version spoke ¢f "un
" degré raisonnable de probabilitéd” which in _Eng_li,sh was rendered by "a
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reasonable degree of :probghii'ity““,. which concerned the astablishing of the
kind of harm which would be compensated; and then para. (3) spoke of "degré.
suffigant decertitude” in ‘the French and of "a sufficiéent"degree of
probability® iin .the English. He therefore wondered whether ~the ¥rench
version wanted. o _impart a particulm."" jdea which had been’missed in the

Briglishy -

.- Tallon stated ; that he had, rot wanted to ‘give any particular
indication in the- formulation chosen; he thought that the degree of
probability ‘was . the same as .‘"psrtitud,e". He was not sures of the English
weertainty® which was wh _he had pot used it. o -

Farnsworth indicated that an American “Yeader would be a little
confused by sprobability” in the first paragraph, especially in the light
5f the fact that both the English and the French used "certainty" in the
+itle. He ‘thought that at least what Americans thought of in connection
 with their comparable rule was the certainty with which one proved the loss
or harm that had already occurred. They might use "probability". with
pespedct ‘to something which was to occur in the future or in connection with
“¢he "¢hance® of para. (2), but it would probably not occur to them to use
nprobability® in the context of this rule. R '

. pomell wondered whether 1t wgpld be possible to have language which
“combined "certainty" with "future loss". ' oo P

- Both Farmsworth and Furmsté# i:}dgicatfed ‘that it would.

rarnsworth = indié:gtad .tha_r;_i i_i:‘ would be the certainty’ that future
profits had in fact been lost. ' - P

Furmston stated that an. English lawyer would conciude that if one
yaed different language one meant aifferent things. Therefore, if the
“ lawyer " saw  "a- reason&b_le-;;.éegra;e," .of probability" in para. {l):and:"a
"~ gufficient - degree of. . probability” o "certainty” in para. (3), he would
‘- gapéume  that a distinction was being made by @ deliberate  choice - of
' different words.. Secondly, . assuming that they had a general rule of full
. compensation, and.that they wers coming to a rule of foreseeability, what
he had read this as aimed at was a situatiom such as that ‘of a supplier who
supplies a factory with a piece of machinery which was clearly established
' to:be defective in. breach of contract. The effect of this wae to impair the
* futire productivity of the. factory over the pext ten years because it was

" pet-eéehomic to replace the méchiﬁé_b@}: it made the process less efficient:
he took it that.one had then,,___ggtgb;ished with a reasonable degree of
probability that harm including _future loss had taken place. What would
give rise to problems for an English court was the process of actually
‘quantifying loss . in financial terms. If ome had to establish with a
v gufficient degree of certainty what the loss of profits would be, one might
nave considersble problems. ._Eng]:f':i'.éq ‘judges actually ook ‘A4 robust view on
this question - added anough naughts until they felt happy - but he was not
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sure what the situation was if it went to a jury, as might be tha case in
America.. He had the . impression:that .American lawysrs reguired a highsr
degras of: certainty -in pracgtice thsn English lawyers did. Hs hsd no
difficulty with para. (1), as one would expect to be able to establish that
the plaintiff had suffersd loss, including future logs. The process Of
agsessing the less on the .other .hand, which was in para. (3), was much more
cbmplicatsd as it involved makzng assumptions. ] D
Brazil stated thst to talk about ‘matters bsing sstablished thh
certainty would be veceived with a certain amount of alarm in Australia.
Australian  judges.  and practitioners would probably state that the
appropriate standard of proof in this area in relation to Para. (l) would
be: proof beyond reasonable . doubt, _What the sort of degres of probab;l;ty
required: was- would depend  cn the importance and the seriousness of the
issue. From that point of view he had. found pars. (l) agresabls and thought
that it would be acceptable in auatralia. if "certainty were usod, he
thought that questions would be raised in Austrai;a as to whether or not
the higher criminal onus of proof was being indicated hexe, namely proof
beyond reasonable doubt. He agreed with Furmston on the reference to
sgufficient degree of probability™ in para. (3), which he thought had to ba
iined up with para. (1). Finally, 1n,relatzon to para. (2), which statad
that the less of a chance might be compensatsd,zhs noted that no attompt
was made to state how the judge or other tribunal was to asgess this loss
of ' a chance, how it.was to be evaluated. He thought some very difficult
qusstions could arise in this regard. o R

crépssu indicsted thst, a8 .. far Aas‘ ths, general princzpls' was
concerned, what he.saw in this. article was that damage which' was to be
compensated must: bs certain. He thought that all they ware doing hers was
o bring in the. traditional distinction between ‘the certsinty of the CLVil
law -and-the certainty of. cram;nsl law..in criminal law more. was required,
whereas  in civil ‘law. it was certainty by reasonable probabllity. _ '

Benell indicated that this was exactly wvhat was ihtsndsd and'Woﬂasred
‘whether it might not be possibls to change ths language of para. (1} ¢o
read: "with -a reasonable.degree. of certainty®, which wouhd allo make it
consistent with the title.

- Date-Bah suggested that it was possible to put scme interpretstxon on
~woertainty” - he found that to be a higher dsgrae of proof “and since
‘throughout -the Principles no. rsference had heen mads to ths burden of
proof, why was it referved to in this axtacle, and why was it referred to
in terms that might suggest a h;gher purden than the ordinary civil burden?

Bonell did not think that th;s addresse& the qusstion of "the burdsn
“of proof directly, becasuse no mattar who had to provs the probnb;l;ty, oxr
the absence of probabil;ty, the substantzvs test vas "laid down here:
 instead of a 100% certainty, it might be sufficient if it was highly likely
in accordance with the common rules of experience. He had first understood
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Date-Bah's problem to be with "is gstablished™: was it just a éuestion of
the burden of p:mef or: was . it above all a question of what had to be
proved? i : :

Date—Bah etated thet what . he was suggeet;ng was that if one uaed
sgartainty" that might indicate to people from a particular tradit;on with
an acqguaintance with probability other than burden of proof, that one
required a hz,gher burden, ' .

Maskow supported Bonell's suggestion of “"with a reaaonable degree o£
certainty" because it comprised both aspects: on the one hand it atated
"with a'reasonable degree" and this was an allusion to probability and mede
it cléar 'that the certainty reguired was not quite .the certe:.nty of
eriminal law, ‘but-on the cther hand "certainty" indicated that there should
be a rather £irm’ aseertion that th:.nge ware like this. T,

R Hertkamp and Brazil aleo favoured Bonell's suggestion.._gxm

C’:répeau wondered whether in the common law world the phraee
»reasonable degree of probability" had a technical meaning for the civil as
oppoaed to the penal meaauring of damages

‘Brazil ‘indicated that in Australia the lower burden of proof in the
civil area was the subject of very dstailed judicial writings. In the end
it would come to a judgment on the part of the judge or the jury 'and the
judge would tell himself or the jury that he had to. be comfortably
satisfied that what was alleged to have happened had heppened - he did not
have to prove it bayond reasonable doubt, the degree of proof he would nesed
'would depend on the sericusness of the matter in issue, eto. "Reeeenable
degrse ‘of probability” was, however, not in iteelf a term. 1n Rustralian
1aw. The first question it raised and did not answer was in fect, what was
& "’reaaoneble degree"? - o

_ The - Group agreed to the: fexmulation ®[...] & reasonable degree of
certainty™  in ‘para. {1). The square bracksts. in para.. (1) were fuz‘ther

delated.

Komarov pointed out that:the general principle spoke of the loss
‘which the aggrieved party’ suffered and of the gain of which he was
depr:.ved, and then ‘this article spoke of future loss..He suggested that it
had to be drefted in- euc:h a mannsyr.:as to avoid this dz.scxepancy. o

Drobnig also wanted to raise the queetion of the word "loas", which
“if compared to Art. 4 (6.4.3) did not include the gains of which the party
‘was deprived. It should include the gains lost, 80 clearly this was an
instence whex‘e "lose" sheuld be replaced by "hazm” . ' '

“pallon agree& with Drobnig,
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. » Farnsworth pointed out that in Art. 6.4. 3 rless® had been usad to
denote logs suffered in the paet ‘and gaxn" deprzved in the future, whereae
in the next article "loss" was used in the sense of gain of which one was
deprived in the future, and that was not very consistent. He suggested that
the words in. squeare. brackets could be elim:nated, which would elzminate the

problem.

Brazil wondered whet the sztuation waa with reébect to losees
incurred, i.e. axpenditure incurred even before the contract was aentered
intc. He assumed that the harm or. loas could be bmought to account in
gett:ng demagea in the appropriate case. :

Brobnig dzd net find zhat Art. 6 4.3 made a distinction between past
loss and future gains lost, the difference was betwaen physical loss, which
could be past, present or future, and gains lost which could also be past,
present or future. That was the establ;shed civil law distinction, ‘and one
would: therefore unduly restict Art. 6. 4.4 if one were to raeplace "loss" by

"gaing®. He thought it had to be replaced by "harm", because "harm" was
inclusive, it coversd both future physical loss and future gains lost.’

5. ?uxmston wondered whether there were eysteme in which taklng out the
—words sincluding future ioss"® would ectuelly make a difference: in’ Engligh
law it would mean exactly the same if one took them out as if one 1eft them

ine. -

S Crépeau pointed out that lf the words were taken out the ‘comments
would have to say. somethxng of this._' ‘ S

Bonell agreeﬁ'fhey wbul&;:ger£i5ﬁi$f1§LQMeh'one'sp0ke of “"harm" and
“of a:"reasonable degree of qe;teﬁptyfrinstead of only of "certainty" or of
ﬁméirect»coneequence“ S e -

e Tellen ind;cated that if future lose were deleted here, it was stiil
-present in ancther. way when they speke of the 1oss of a chance, becausa
that wag an example of future loss. . :

;.- Drobnig .stated that he would make the argomentum @ contrario: since
ﬁchance ¥Rs: expressly dealt with 1n para. (2), future loee was’ excluded.

Hartkamp felt that it would be useful to have the referxende to ‘the
future loss in the provision. He wondered whether it could not 'be put-in
- Art. 6.4.3(2) wlth 1its. (a) and (b) explaining that full compénsation
included non-pecuniary damage and future loss, so that the a~typical kinds
of. damages were summed up. He on the other hand felt that loss of chance
could stay where it was, because that was an elaboration of- the future loss

concept.

Crépeau and-Laede suggeeied thet't£e referénce“édul& ba kept in Art.
6.4.4. ' R R
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ft was decided to keep the. reference in Art. 6.4.4(1), méﬁifying it
to" rea& "I..,}, including future harm, [...1". ‘ e

Turn;ng to para. (2), Eurmston indicated that the English and F:ench
versions did not say the same thing. The French version was what he would'
want to say. If one loat a chance, and 1t was, for example, one chance i
three, the damages should reflect a third of a chance, i.e. if one were to
get 3,000 damages should be. about 1,000. What the Engl:sh said was that one
would not recover unless it was.more probable than not that the loss would
occur, 8o one would only recover if it was more. than 50/50

‘pEllion agreed with Furmston cn the substance and asked for agsistance
w;th the formulation. e . a

Crépeau wonderad if the phra&a "1nsc£ar as it w;ll probably occur“
ralated to the measure of the damages or whether it was only a quest;on of
sompensating loss of chance if the_loss would prabably occur,_irraspective
of how one would asaess it. :

Furmston thought. that thers would be a serious risk that an English
Judge or ‘arbitrator would read it as meaning that._In other words,‘one

could only recover chances that would probably occur. That had actually

been held in some English tort cases where a doctor had made a mistake, the
evidence being that if he had done the right thing there was a 25% chance
of Yecovery. It was hald that. the plaintiff could not racover on that,
because it was still more probable than not that. he would not recover. He
therefore thought that the language of the provzsion was a bit dangercus.

Jﬁe luggeated that the prgv;s;on could stop after "chance"”.

Talleon Lndicated that they alreadyv nad the ‘reasonable degree of
certainty, which raised the first guestion, and then hers was the second

‘quastion, the loss of -a chance. and .getting damages in relation to the

“probability ‘of the' occurraencs of the chanca.: in France they had casesg

similar to the case Furmston had cited, but it was contractual in F?ance

and not tort.

Crépeau czted & Can&dian ca&e, in which a carrier was to carry a
tender; the tender had had to be in by 12 o'clock but because '6f some fault

“on the part of the carrier the tender had only arrived two hours later and
‘gould therefore not be counted in-the opening of the tenders-'ha had sued

and “had ‘won ‘an amount. £or. lOSE of chance, bacaus-, as far as ‘the

- probability of ocourrence. was: concerned, the court had sald that there wag

9

“a probabalzty becduse he ‘was ong of ~the lowsst bidderﬁ,_Then the question
“arogé as to how the damages resulting .from. that loss of chance should ba

guantified.

S

" probnig wondered whether that. problem was not covered by jpare. (1),
he could not see the reason for & separate prnvision.
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Tallon conceded that one could say that it was covered by para. (1),
but thought uhat ag it had baen deoidad to have someth;ng on loss-of chance
it was better to axplain how to ‘quantify it. It was of course - an
application of para. (1).

. onbnig feoared that if one had a separate provision the consequence
whach could be drawn was “that they ‘had intended that a different measure be
applied,lwhereas in his view the' measuxe “had to be the sama.’ Yol s

Bonol]. racalled that the case cf the loss of a chance had heen:
similar to that of the non-pecuniary loss, in’ that they had thought it to
be useful for the users of the Principles to have it expressly mentioned
because it was not that self-evident. xn suhstance, however, it certainly

was ooverad by para._(:i.)°

Tallon suggestod that one oould say "thus compensétion may . ba due for
the 10;3 of a ohagoe_[,..lf. It oould be a klnd of example for the first

Pﬁragrabhe

Crépaau suggasted saying in para. "(2) "The loss of a. -chance is also
suscaptible of oompsnsatzon"’ The rest would follow under the ganeral rules
on the probahility of occocurrence. ‘ s g .

Tallon indicate& that if Crépeau 8 suggestion were accepted it would
Just be an example, whereas’ Drobnig‘s criticism went further 4in that it
appeared one had to have oertaanty of ‘damage and ‘that morecver-:one -could
recover. for tha loss of & chanoe, as if it was eomething different .from the
px:inciple. ’.I'hey all agreed tﬁat ‘the 1oss of a- chanoo ‘Wag & particular
prohlem of certainty of damage. o Cheiis pd s :

‘ Komarov ind;cated that having “two prov;sions might imply that thoy
were not cumulative, but that the’ aggrieved party could ‘have future harm
.and  additionally could claim for the lose of a chance. He therefore
supported Drobnig’s npproach to delete- para. (2). D e e

i Brazil thought that it would  be better to include :a" speoific
referenca to the loss of a’ chance rather than deal with it in. .the
commentary He thought that otherwise it would not be dealt with in a clear
.way . corxesponding to the feeling of the Group. He thought that the-best way
to do 20 was to include both future harm and loss of a chance in para. (1).

‘ o Lando agreed that there should be "a reference to..the 1oss of a.
ohanoe, but thought that it should be kept in & separate  paragraph. He
suggested simply stating "Compensation may be due for the -loss of a

~ chance®.

Crépaau suggestod takxng out "including future loss® in: para. (1) and
than have para. (Z) r@ad;ng'“?uture harm, indluding the loss of a chance,
_may [also] be ausceptible of compensation“ " S e
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Furmston suggestod the, formulation "compansation may ha due for the
jloss of . a chance in proportion to the probab;lzty of its occurrenca"

Tallon agreed with this formulatien.

e Bonall po;nted out that than the test for futuro 1oss agd that for
the 1oss of a chance would be differant- para. (l) state& that futura harm
would be compensated provided that it was established with a reasonable
degree.of certainty; para, (2) would then state that the loss of a chance
would be compensated in proportzon to the probab;lity of its occurrenoe.

ERREFR S Eurmston thought there to be two quast:ons. the far-t was whether the
c¢hance had been lost, which had to be established with & raaaonabla dagraa
of certainty: the second was what was the value of the chance which had
poeen lost, which had to be established in proportion to the probability of
its ocourrence. For example: a laéy is told that she w;ll be oonlldarad for
a place in a chorus line. There are 48 applicants for 12 places._when ‘she
arvives for the audition the producer refusas to consider her. She brings
‘an action. It is clear that there is a breach of contract. The court says
4hat sha has lgst a-25%. ohanoa of . bozng selected and therefore the damages
should be in proportion to that.

;e Maskow thought that this was a different solution. He had understood
-that in -the-Canadian case . Crépeau had cited a 25% ‘chance would not give
*anything and so far he-had understood that if there was only & rather small

chance one would get nothing, but only if the chance was rather hzgh was it
probablo that what was chance would in fact turn out, and in that case one
would get in accordance with what cone would have gained if one had taken
the chance. He therefore favoursed saying the same as what was gaid for
future harm.-If this solution were adopted, wincluding future harm and the
loss ‘of ‘8 chance™ could be. put at the end of para._(l)

Drobn;g stated that dn detormlning and componsatzng future harm tha
game two steps had to be taken as if one wanted to make a diatinction,
- hemely - whether any future harm would occur and detezmining its measure.

para.: (1) leid down one criterion, one maasurement for both stages of this
- process . as far as he understood. it, and he was conv;nced ‘that a loat ohanoe
-was just: future harm.and that.they thexaforo had to be treate& in tha sams
.way. -1t was impossible to. make 8. distxnctiou, thay had to be put on the
game level. He therefore prefarrod a formula along ‘the lines proposed by
: Crépeau: . "Compensation can alse. be made for future hazrm, includlng lost
«ohanoas“ -because this made 1t guite clear. that lost chanoes were just one
slisment cf future harm,- s

Brazil indicated that then one could say "Compensation payable ‘under
- the first paragraph includes™. He. preﬁerrod this way of doing things rather
.than -dintroducing &' moohggioal concept . of proportional:.ty to probability

which gave the decision-maker no rpom to. move, as he had to como up ‘with a
percentage and to apply it. In actual cases the judgemant ‘which had to be
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made would be taken by :reference to the fact that this was not certain to
happen, that it enly could happen, ‘and this might: involve a subtle Yudgmert: -
which would be: luffioiently accomodated by whot poOSe by Crépeau's:.‘
approach,- e o

W oa E

Lando stated that the ohance could be a chance whioh occurred ‘before
the judgement.- In -the case cited by Furmston it was not a Glastion of
future harm, it was harm which occurred beoause she had loat” & chance, If-
thus by "future harm®.harm after the judgmont was intended, chanca should’
not be included in future harm. If. :.nstead they meant haxm occurr:.ng after'-
the conelusion of the contract, evary harm was futuro harm ' -

Date-Bah considared Furmston's formulation to do more than replicate-
what was at present in the provision as it introduced a measure of damaga;-
rather than establish the principle that damages were payable. If the
purpose of Furmston's reformulata.on was merely to reword wha.t was - in para..
(2), the formulation would not be. acceptable. -

Furmston stated that he was 'simply trying to render an &ccurate:
translation of the French text, with which he was perfectly happy. Two
qguestions  were discussed in this article: one was the quastion as to
whether -the plaintiff ha.d suffered harm, the second was what ‘was the
compensgation for that harm. If A 1ost ‘an arm he ‘@ould prove he had  lost an
arm;, - that was. harm, but the value of the arm depended on whether A was.-a
wyriter or a tennis player or whatever, and that was ‘a separate question.
The text dealt with these as. sepa.rate question, or $0 he read the text;
e‘ﬁ'en if paople kept on sa.ying that they were the sa.me quest:.cn. EREI

) Bonell wondered what he thought of Drobnig 8 point that tha
‘agsesament of the. harm to be compensated was a quest:.on which -arose with
respect to the losg of 4 chance but also w:..th respect “to.’ other - harm
suffered, so why should the proportionality be dealt with only with respect
‘to the loss 'of a chance?

o

Furmeton thought that para. (3) dealt with assessment in -general.: .-

~Bonall instead foit that" it wes a last resort clause, for the case
'"‘when ‘one could not f£ix the amount of Qamages more pI'.‘BC:LSll o I

'I‘allon thought that t.he d:.sousez.on pointed to the: necessity of having
"a separate paragraph. In the £first paragraph there was the principle of
certainty. In Franch law there wers two cases of people being crippled by
an accident: in one case it was a very brilliant student who had almost
"finished his studies as =& doctor, in this case the court had judged that
- there was the loss of a chance to become a great surgeon and had given
- compansation. The second case _conoerned a child ¢f seven and the parents
* had ‘said ‘that he could have becoma' a great surgeon. In this case the court
had Jjudged it teo be too far ahead. Th;s wag the first problem, i.a.
certainty. The second step when there was a chance was how to assess this
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chance. He thoreforo agroa& with tha formula propossd by Furmston. It was
important to have a aoparato provision, just to know whether there was. a
chance, or whether the chance was too digtant to be taken into account.
This was _the first paragraph, then there was & second paragraph concerning
how to aspess the chanoe if there was one. Lando was right when: he said
that the loss of a ohanoa was not nocessarily future harm. The principle of
the-loss.of & change might bo actual harm, then it was only the development
of: -the chance. ghich wasg uture, It wasg d;fficult to" say that the loss of a
chance was a future. harm and that they would thérefore’ treat 4t like. &
future harm. He therefore preferred keeping the prov;szon as a‘‘saparate
paragraph, -with, the French formulation as it was and the English as
proposed by Furmston. He statad that he would take care to expla;n the two
staps in the oomments. e : : : Loy

Drobnig folt it to be artifioial o distinguish betwaen future harm
snd the loss of & chance. It was also artificial to establish two diffsrent
eriteria for £irst the occurrence of a future harm or lost chance, and
gecond for its maasuromgpt. He requested that’ the substance of hism d;ssent
ba reportad.,‘

Crépeau alao had aszlcultles with the proposed formulation,
;particularly:in view of . the exp ation given by Furmeton, because there
was an: element-of.a mechanioal rule that ‘could well apply in a competition
with 25 for:l pos;tion when i' ag a 1/25th chance, but if one were passing
an examination of one kind or another to become a lawyer or a doctor it was
not possible to say that there was 2 1/300th ehance. They were dealing with
sen article on certainty of damage. The qguestion of how the damage was to be
evaluated wag a different problam He auggested ‘eimply telling readers that
~when they were dealing with harm they ahould not forget that:future haxm,
‘fncluding the loss of a chance, ooulé aiso be compsnsatad according to the

rule established in para. {1},

- Vating on the. text as modified by Furmston, 4 voted in favour and 4
voted against. ' . e

Huang found it diffioult to diatinguish future harm and."loss of

chance in practice. If for example, there was a case of ‘fish’ ‘imported . from

e Americas which ghould, ,55< sold before the sprang fegtival and the
i~shipmont were: delayed, woul 'ét be future harm or the loss of & ‘chance?

Lando and Bonell zndioat d that in th;s case 1t would bz a matter of
'*o-rtain damago and lese of profit. ’ o S

g Maskow pointeé out that _a the texts read the conolusion could bs
ipeached that in the case. of future harm oompansatlon did not have to be in
-+ propertion to . the- probability of its occurrence as was the case with the
- 1pss 0f a chanca, whereas the same had to apply to both as also future’harm
could ocoocur with greater or lesser probability. Co -
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Furmston ind:.cated that 4if futura harm had basn proved with a
reasonable degres ‘of cextainty then “the assessment of it was to - be
@stablished with a sufficient degree of probsbility. Unless future harm was
a sub~species of chance rather than chance being a sub-species of future
harm, cnce one had astablished that thars would. be future harm, e.g. that
there would be loss of profits in five years tims, the guestion was how did .
one assess that, which was a quastion of & - sufficient ‘degree of ;.
probability.

. Date-Bah took it that Art. 6.4.4(1) did not include a rule on the
measure o©of damages, it merely estab‘lished ‘the fact that damages: were
paysble vwhezreas para. (2) established & measure of damages as well. For ona
case the assessment was at the discrétion of the arbitrator or the Yudge,
and was therefore more flexibie, whereas a rule was established for the
zecond case. There therefore had to be a d;fference. S

Furmston thought that the measure for other losses, including future
loss, was answered by para. (3), whereas the measure for a loss of chance

was handled by para. (2).

Drobnig felt the confusion to be increasing: para. (3) onli; came "5.51'::6. _-‘-'."
play. if para. (1) did not give a sufficient answex because a reasonable
degree of. certa:mty could not be astablished. : e

: Furmston indicated that that was not what the - provision saxd in
Englz.sh. A

Crépeau pointed to a discrepancy between the French a.nd the English
in -para. (3),  because the French clearly indicated the “"montant _df.aj_f
préjudice” -and para. (3} did deal with the assessment of damages. The ..
English .. should therefore say "Where the amount of damages cannot be .
established. [3 o S -

[ A

e Banell ind:.cated that he 'had always understood the references ta. :
amount to- raf.er to the amount of damages. : ‘ Gomeiawmsw

Komarcv asked for conf:urmatzon “that this rule implemanted tha.
objective criterion, i.e. it was not that the aggrieved party could not
prove the damage, it was objectively impogsible to do so. Ha sugges-te,s;‘th_at;_!
this ba made mcre explicit by the introduction of +the notion. .of
impogaibility: "Where it is impossible to establish with a- suff:i.u::iﬁ.m'l:__E

degree -of cartamty .
Fuxmston thought that the English was all raght as it stood
It was indicated that the comments could take care of this po:l;nt.,:.u

Brazll assumed fhat the cgménta:y would say something about how the
discration would be exercised on this sort of thing. -It- was not . a




discretion which shouwld _be"exe;qiéed[&f the whim of tha judge, but in a
considered, judicious and judicial way. o T

Drobnig poﬂinted; out thét the titla of the article which now would -
read “Certainty of harm" would cqve_:r_gniy' paras. (1) and (2) and not para. .
(3) which referred to the certainty of damages. h o e

The text of Article 3 (6.4.4) as adopted therefore read as follows: -

(1) Compensation will ke hsq_e only for harm, including future ‘harm,
. that is established with @ reasonable degree of certainty. oo e
.. {2) Compensation may be due for the loss of a chance in’ proportion to- .-
. the probability of its _b'f:"g_urrz"an_ce.‘» o ' ‘ e S

(3) Where the amount of damages cannot be established witha&. -

sufficient degree of certainty, the assessment will be ‘at’ the .

.-, discretion of ths court”.

Rave 7)

Introducing Article 6 (Article 6.4.5), Tallon indicated that it dealt ..
with & guestion which existed in many legal systems. There were essentially. .-
two approaches in dealing with the problem involved: either by & limitation
of the full ccmpensation principle, ‘or by the way ona  evaluated: the
causality. A formula had to be found which could cover both of these .:
appro&ches . Thaey had agreed on ;ghg_:_fizgt__gpproach, the only problem left
being the criterion of the 1 itation ("unless this non-performance is
deliberate or. reckless [grossly negligent]"). In Fremch' there was the .
general formila "faute lourde ou do 4, It was an accepted formula with a .
Jot of connotations behind it which might “or might not be understood by .
everybody and it was very difficult to £ind a similar concept in-English. .
1aw. The first option was between saying vdoliberatse" or "intentiocnal®", but
if they esaid *geliberate® they would hava 1':‘0_ take out "dol" and sasay
ngéliberé” in French. Ee preferred “wieliberate” as he £ound  that with. .
wintentional® it was difficult to know what the intention was, as for some
people- "intention® maant intention to harm the other party, whereas here

+he intension -was the intention not to perform. “Deliberate” inmstead -
ceferred to the: fact that the defaulting ‘party knew ' that “he ' was not .
parforming the contract,; whatever the reason. The second problem concernad -
the culpa lata dolo equiparato, i.e. the equivalence of serious fault: to .
deliberate braach. If thay decided to have it, the questicn was how to say.
it in Znglish: the text had the two term *reckless" and "grogsly negligent”
and this was something which they would meet again when they spoke of

exemption clauses..

.Bonell recalled that all recent trangport conventions wherse this
problem was expressly dealt w:l"t;_l?; used the term rdeliberate and reckless".
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Tallon wondered whether the French versions of these conventions had
not. rendered "reckless™ by "faute inexcusable" and not by "faute lourde”.

He felt that "reckless" was nearar "faute znoxcusable" than "faute l¢urds"

Maskow observed that in the report of the Ivry maating rafovente was -
made to the Principles of Eurcpsan Contract Law (PECL) which &t the ‘time -
hed read "However, where such non-performance was deliberate or reckless, °

the defaulting party may in the discretion of the court be held liable
instead for loss which he foresaw or could reaacnably have foreseen at the

tima of his non-performance [...]“ {Art. 2. 603(2)) following - which tha:
decision was recorded that the same wording should be adopted here. The
differvence was that in the PECL for the case’ of deliberate or" reckless
breach of the contract the time of the non—performance was decisive and not:
the time of the conclusion of, the contract. He felt this solution to be:

H

cenvinecing, as to .a certain extent there was then the decision of the party’
to break the contract and for this decision the time of non-performance was’

decisive. He wonderad why thiséhaé not been taken into consideration in the
present draft. S ' : DL

‘Tallon stated that his notes had not coffered thia aonclusion, and
further the version of the PECL had changed since then, so he had doubts
about using the old PECL version. c e

Crépeau observed that to avoid the problem of gender in the xule it

@ould be. expresssed "The defaulting party is lisble only for damages which

vere foreseen or could reasonably have been fo:asaen", This had the added
sdvantage of allowing what was not said in the commentary: the commentary-

said that the foreseeability was assessed from the point of view of the
debtor, but it very often happenad that the parties at the time of the
conclusion of the contract determined in advance what the’ damages would ‘be,
i:es the parties. themselves both together foresaw of what type the damages
would be, and it was only in the absence of an agreemeiit on the ‘assessment

of damages that +the asgessmant woul_d_ be made th_rouqh the_ ayas - of - the

debtor. -

Bonell wondered why damages and not loss or harm were raferred to.
€ISG and the Italian Civil Code, for example, all referred to the loss, why
ghould they change that here and speak of damages? He then c¢ited the: United
Nations Convention on the Liability of Qperators of Transport Terminals:in
International Trade (OTT) which used the words "done with the intent.:to
cause such loss, t...} or vecklessly and with knowiedge that 'such -loss
{...] would probably result" (Article 8(1)) (the same formilation was used
in the United Nations Convention on the Carriage of Goods by Sea (Hamburg
1978) {(Article B8(1)). The French téxt said "avec 1'intention de provoguer
‘pgtte perte [...] soit témérairement et an sachant gue cette psrte [f..] en
résulterait probablement”. Ry

Brazil wondered what the position of the PECL was.
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' randc ‘cited Art. 4.503 of the PECL April 1991 version, which stated
that”“The:nonhpérfazming-party‘184;4ab;e.cnlx for 1oéslwhich'hg fbreséw or
eould reasonably have foreseen at-the. time of conclugion pfxthe_ddhﬁfaéi“asw
s likely result of his non-performance, unless the non-performance < was '
intentienal or grossly negligent”.. :

. Parpnesworth stated . that almost. gny common iawyg: “buld'havﬁ;fxbublé””
withi'this “insertion of fault. In-connection with the words “intenticnal”
and’ "deliberata® what was meant in . the casa whera party A ‘reads the -
cohitract to mean X and party B. reads it to mean ¥, B performs Y
irtentionally “and later the court. says that he should have performed X? His
gsnge ‘was that B’ had done everything he had done:intentiohaily,'waéuébbdi
gaith misunderstanding of the .meaning of the contract éqméthihg' whieh -
prevented an intentional act from being an intentional breach?

"¢ pglTon indicated that. the intentional breach was a breach with the’
ififention not to’‘perform. - ; o B

_ Farnsworth indicated that under American law misunderstanding did not -
save you. If B was wrong in his letter to A his good faith did not help
him. T o ,

~ Tsllon stated that then B wae in breach, but that the conseguences of
the breach was not the same if it was a deliberate breach, if one knew one
was not performing the contract or if one did not know. R

7 " Farnsworth indicated that in America the consequaﬁéésiﬁerg the same,
with some uwnusual exceptions which wers difficult to explain. B

- Fugmston- indicated that thers were cases in vwhich one party had gone
€418 lawyer and asked what he should.do.and the lawyer had told him what
to d6. Scme of the Jjudges had said that that was right but the majority of
judges” in the House of Lords had said that it was wrong and that therefore
the party had done a repudiative breach. S

" “'Lando - indicated. that this had  nothing to do with the civil law
éoncept” of intefition. The civil-law concept gi;intégtibhiwaé.ﬁhép?th@ party
knew what the contract’ was but: performed it differently. For example, A
knows that he should take B‘the'parcal.oﬁ_ﬁadnesdayhﬁut inténﬁiq#diiy'tékés
it on Thursday instead: sen nr T e e

surmston indicated that that was not. what an English lawyer would
undezstand by the'provision -as they did not heve this concept. The problem
was therefore to éxpress the :congept in language that was understandable to
an English Tawyer.” e Lo ‘ R

Farnsworth indicated that both "intentional® and vdeliberate" wéuld
jead every common lawyer to ask the questlon he had asked.
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-+ Crépeau  suggested to adopt the solution in Art. 25 of the Warsaw
Convention ("(1) .The carrier shall not be entitled to avail himself of the
provizions of this Convention which exclude or limit ‘his liability, if the
damage is caused by his wilful misconduet {[...]* ).

~Furmston. wondered what the. situat;on would be if A made a contract to
vrite & book and-he did not write it, whather that would be an intantional

breach.

‘Tallon indicated that it would ba intentional. It was 2 case which
cecurred frequently, for example in the case of builders wha signad lots of
contracts but could not perform them all and ”en had to choose which to
parform. Thie was. a delibsrate choice. ' '

Furmston wondereé what the caae woula be ifﬂthe buildar then ‘dig all-

the contracts: but rathar slowar, S0 he was lata on all the contracts. would
that.he deliberate? . :

Tt

Tallon indicated that it wauld be deliherate braach if the builder
knew: that he could not perform in time. : -

chell and La.ndo indicated that the miaraading of the contract would -
be an example of & non~deliberate non«axcusad breach '

Tallon gave the example of & builder who thfouéhi Taziness or-
negligence does .not buy everything in time to perform the contract. It was
not & deliberate brsach, it was negliqant conduct which led “+0 the
non-parformance of the contract. S R e g

Furmston pointed out that then according to this reasoning' if A made
a‘dontract' to write a book but was too lazy to start it that would not be
d#liberate,. vhereas if he made a. contract to write two books and wiote very
fast but was only abla to. f;n;ah one, that was deliberate. He had':tha:
impreasion that whatever answers were given to these questions Gommon
lawyers would have different answers unless it was spelled out very clearly:
~ in the comments. Presumably the Europsan Group had managed to persuade the
Bnglish lawyers to ascospt that text, but he could not undexstand what they

thouqht ‘it meant..

* Bonell - -thought that the basic test was not B0 much’ the
noa—performuncevas-such. but the effects of the ncn—performance- e.g. A
deliberately does. something know;ng that it will have a certain
concequence, ‘that it will do certain harm to the other party, but ‘doés it
anyway. Or, alternatively, does it knowing that it is very likely that this
behavicur, -which is contrary. teo what he ‘should do, will rasult in this harm

to the othexr party.

Tallon indicated that this was the explanation for the assimilation
of the culpa lata to the intention, because it was very difficult to prove
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intention but not culpa fata - & paxi:y .does not. want to hrggk the contract

but does nothing to prapars for it and sc is_gfpégly:qsgl;geht and this was
the same as Aintention. The rule of the culpa lata was explained by the

difficulty to prove intention.

o Parneworth wernt back to Furmstonfg'contracf téJw:;tefg'baokg'bécéusa

antitled to have an idea of the consequences if he or she decided not to
write theé book. A is :R's publisher and B's book sells well in Bnglana, A

has in mind an Italian translation which will sell to millioné of Ttalian ™’
jaw students but B does not know this. B decides not to write the book as -

he has agrsed to write too many books. Suddenly under this rule that was d
delibarate or inmtentional breach and B was lilable for A's loss of profits

the modern twentieth century raticnalisation of this rule was that at the ™
time of the conclusion of the contract a party who was to write a book was

for the enormous sales A expscted in Italy, and B says tha£ i§_he had known
tnis when he made the contract he might not have made the contract or he
might have put a clsuse in the contzact which excused him or he might have

arranged for “higher royalties so: that risk would be paid for. He thought
that in this case it was rather unfair to put the burden of unforeseeable

joss on B. Ha thought that both he and Furmston wanted to suppreés'the

exception and keep the rule, or at least have the exception written in such

a way that people in their countries yould understand it. He did not think

that the words "intentional® and ndeliberate” communicated what they had

been told they meant. : .

Date-Bah indicated that it _woﬁig '”b_éf"l_rstrange té _héﬁ?;e 'th_'j.s in’ the"

system he came from.

- Brazil also shared the reservations.

- prebmig indicated that also. Gezman . law did not have the *

foreseeability test, but:only causality and under that,test:thé‘inﬁeﬁé£onl
to breach was mot relevant. The examples given made him hesitate as to the '

appropriateness of ‘the.system. . ... .

' Crépeau  thought this'ﬁafsig;a;:ghiég'.hadﬂ:tovigéﬁéin whatever ' the’
formulation of it, because if they accepted that in matters of contract
only foreseeable damages would be awarded, which was alveady an exception”

to the restitutio in integrum zule, surely they had to keep the exception

to the exception whatever one called. it: #gliberate, reckless or wilfull,

i.e. if there was sucl gross neg;;ganqaxggﬁwilfull gonduct'thé full measure

of damsges would be given to the creditor, There was one area where all’

systems were aware of_tne;selutignrwgn@;ghat,waa_A#tt'zs‘of the'Warsaw

convention which did exactly refer. to. this. problem of the liability of the

carrier being reduced unless there was wilful conduct or gross nagligenda.
That was an international document which civilian and common lawyers had

1ived with for: more.than 60 years. ..

A



Bonell pointad éui that with respect to, gross negligence there was a
huge amount of cass “law-with 'divergent outcome. Ee recalled that C1sG did
not ‘foresea such an axception and if they kept it they would introduca in
the Principles something which CiSG had not adopted with reapect to sales*f
contracts._ B S : -

Furmston recalled that the Warsaw Canantion conta;nad a ‘clause
limiting liability, ¢o one could ensure what the maximum of ome's liability
vas, one did not need e wcrry about -these fancy ruies.

Bonell pointed out that these exceptions were foreaean for the:ﬂ
breaking down of the limits of liability. - -

Drobnig pointad out *that the Warsaw Convention put a delibarate
maximum 1imit - on~ the recovery -and therefore this limitation was belng
axcapted from if there was an intenticnal breach of contract. That was not
really comparahla “ go ‘the situation _ in . the Princ;ples, because
foreseeability was'-a much wider concept. The, . Warsaw Convant;on could
tharefore not be considered to be a precedent in, favour of the exception.:’?

Maskow thcught that the difficulties_ arose because different concepts
were mixed here. Ae a rule they did not.have, the. default concapt ‘but they
had the force majaure concept. On this occasion they were using terms which'
had been used in & different way elsewhere in. the Principles. He racalled
Art. 2. 13(1) which "“dealt with  texms. delibexately laft open, in " which
reference was made to where parties "intentionally left a term to be agreed1
upon later", l.e. the same terminclogy was used in a different context. He
th“ snt it important to ‘have the foreseeability test as in CISG. It was
le 8 ”important to have -the exception, but if they wanted ta ‘have the
ép on they should try to. uge words different from "delzbarate“ “or

"intenticnal"

Komarov favoured keeping this test. There were casae in which ‘a
""tract is made batween two parties and cne later on discovers that
another contract -would be more- advantageous to him and “therefore
intentionally breachesz the first contract, and for these cases 1imitatxons
a8 o damages should not be allowed. Partxas should take irnto account Wwhat
wag perceived ‘at- the moment of the conclusion of the eontract. .

_ Bonell objected that the foreseeabality test would be applied alsd in
“that case, : . _ :

Kemarov thought that the term_“intnntional" had to” play ‘8- greater
part in that case: if the party had preached the contact intentionally he
;should not be allowed to make use of this llmitat;on,

_ Voting on the delation of the "unless“ proviso, 7 votad in fawour,
"and 4 voted against. - , : ‘
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. Crépeau asked whqéhez Q!@en'_"oh‘; said ‘?Egt'._'“"rhe defaulting  party is
1iable only for the harm which ‘_I;:e_,,r'_;f;‘pz;j_'?a_saﬁ";' one was not precluding the .
possibility that the parties themselves at the time of the contract ‘could -

have foreseen what the damages would ‘be. In other words; 'if both parties::

had foreseen the harm they would fall cutside the scope of this provision:. -

The - commentary said very. clearly that "la prévisibil__ité_ g'apprécie en la
pergonne du débiteur”. . . ) S L R

sonell stated that what was important was that it Would not: be:w
gufficient if it-was only the innocent party who had foreseen the damage.
what the innocent party bad foreseen could never be decisivé, butiif in
addition to defaulting party the innccent party had alsc foreseer the harm, .
thigdid not matter.

Crépaau gave the :illustratiéh of a case which had actually occurred: .
a'man parked a.car in a parking lot and put 100,000 dollars of jewellery .inm.
thea “Boot - and locked it. The car wae ‘stolen. Weuld there be “liability  net -
only ‘forithe.loss of the car, or for what one generally found in & car; but.
also for the 100,000 dollars of sewellery? R R

Bonell - indicated that there would not, because that loss was not
foreseen, nor could-it have been _£oreseen._' Lo e

' Crépeau- wondered whether. ‘i_t::_;woul.di_w not be preferable to have- "Tha:
defaulting ‘party is liable only. for lﬁlss_;‘fighich vas foreseen”, which could:
be either by both-parties or by. thg_'dq;z:g:fggif'. : SERET aer e s T

“Bonell did- mot -~think so. He indicated that this “was ‘Crépeau's
interpratation, that he would have many doubts becsuse "which was foreseen”
- whe says that it can be either both parties or the debtor? Why would it
then not be sufficient if it was only the eraeditor who had foreseen -the
loss? b ¢ -

#.77crépeau - indicated that he. had only wondered if they should’ not
veservée the possibility that the parties may at the time of the contract

‘determifie what would be the foresseable damage.

~Tallon indicated that this was 'lriqu-idatefd damages and that both cases
‘sould not be covered in one text. .. ..

rallon asked for confirmation that he had to state in the ‘coments
Wﬁt‘hét' “yhere  was no -exception .te. the xuls in case of intentional or
delibsrate bresch or in case of grous negligsnce. ' Sy

Boriell thought that a short com;ié.rétiva' analysis' “would be of great
help, to: the “effect. that although.in some jurisdictions, oivil law in
particular, traditionally at least the ‘mintentional® breach Isd to ... it
was consldered that on a world-wide basis such an approach did not meet
with genersal approval, quite the contrary given the difficulties in certain
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other systems even to define the concept and the fact that also racent
instruments ...and so on. SR ‘

Article:&,jﬁxti¢1q.6,§,§) as_gdopteqlpharefore read as follows:

"The defaulting party is liabls:éhly‘fﬁr loss which he foresaw or -
. could reasonably have fbresaen at the time of the conclusion of the..

‘contract would bs lxkely to :esult f:om his non-performance" ST

with "Foreseeability of harm" a;wé§sh;§t1¢g

Introdue:ng Art;cla 8A (Artmcle 6.4.6), Tallen indicated that it was .
one of two special rules, the first (ﬁrticla 6.4.6) dealing with cover, the
gsecond (Article 8B or 6.4.7) dealing with the current price. Thay had been
- added after the Ivry meeting. The two rules set presumptions in order to
facilitate the task of the creditor in proving the amount ‘of the harm, and
of course in both . cases it wae a simple presumption so that it was always .
possible to prove further damage. There had previously been a general rule
on proof which gave the principle actori incumbit probatio which had been
suppressed.. He had then been asked to make rules for these two special
pituations. ‘The only drafting pxoblem wa- whather they should say “covar"
or "cover transaction”. :

: Crépeau wondered whether the term "cover"” was a term of art in the
common law wozld, such that it was necessary to use it. The word "cover"”
was unknown in the nnglish civilian worlid. He wondered whether there could.
bera less technical description of what was meant here, and whether that
was the reascon- for. “tr&neactions“ whlch had been put in ‘brackets.: . ..

Farnsworth observed that the or;gin of "cover" was the Un;ted StatesA
Uﬁiform Commercial Coée, It had not been a common word ‘in the 'American
vocabulary until the CQde, and the rest of the common law world might  have
& ‘reagtion gimilar to that of the civil law world. ngybstitute transaction"
had oceurred to him, z2nd "replacement transaction“ might attract the-French
and might be better  understood. The wprd:"“presumed" evoked ' extensive
discussion in America, often going off into questions of evidence that
@uperts in: contracts and commerc;al law were not terribly familiar with, so
he wondexred whether it would be acceptahle to eliminate the word “presumed"
‘and to rewrite .the two sentencea ‘in one along ‘the lines: "When as the
result of a breach there has been a reasonable replacement transgaction. the
loss is the difference betweesn the price fixed by the contract and that of
thawreplacement transaction, unless 3 gxeater or 1asser loss is provedr.

Tallon observed that ha would have ta speak of presumpt;on in..the
comment, : - _




- so ‘3."-}

Farnsworth felt that it was patter to do it in the ‘comment ‘than -in. .
the text. e e e

Drobnig indicated that for civil ‘lawyers presumption was not a matter
of evidence: iyrmight_pxqvpke'evidqgtig;:quasticns, but, especially for the
qualification under conflict of lawe, it was part of the lex contractus, so
he had neo difficulties in appékinﬁfabﬁ@t'preéumptibh. He observed that the
text deviated from the decigions taken in Ivry, where it had been  decided
that the formulation of this article ghould be made cioser to Art. 75 CISG,
and that in perticular it should be made clear that the cover transaction.
mugst not ba concluded before avoidance of the contract (Report of the Ivcy
meeting, p. 9)- .

Tallon did not feel this to be negassary, because they ware net
speaking .of termination or of the effects of termination, they were
speaking . of thg,factrghat.w:gné?q; £§ere was & cover transaction damages
should be assessed in such or such other way. wEIN L ape amr oo

q@gcisive in thig “Goanadcion wae . to say.
;inﬁtﬁéﬂrya according ‘to ‘the article there:
fwiﬁhquﬁ” the ~old" déntract having - been .

Maskow, thought that what
thatsthe;gontrpct.wasi;egmingtéa
could be. .a cover transactio
cerminatad.: L

Tallon felt that;the:?ééuliféqdld be the same, so then one might as.

well gimply say that whenever there had besn a cover transaction damages
were to be assessed this way. S o

'—==ﬂBoneligoh§érvédﬂtﬁ€€‘Qi§§¥§;d mantion it, but he was aleo a little
embarrassed if he had to th@nkt@f‘why"it should be éxpressly stated.. - .. -

Drobnig = indicated thgt“"ihisf'was‘_thei only place where- cover
rrangactions were menticned, 80 implieitly thét'impcrténtvcondition'should
also -be’ mentioned. CISG_support@qrﬁhis view, bacause in the context of
damages: CISG mgntipn@d:thQE:thé'¢qvér_hid’tc"be-made”after“tazmin&tion.
Thirdly, - if one 4id not mention _this any transaction undertaken by ‘the
crgditorAcgul&uggpgzg@;ds:he;¢h§§$cférised?a$ a cover transaction and be
used“fcr;tha_pg;pgsegiggﬁg§ﬁpﬁ;ing damages. It was therefore important to
sayhthﬁtacnly_gﬁco¢g§?ﬁxaﬁéQCti¢ﬁ°mgéé'aftéf termination, i.e. after the

iptention to end the contract, came into consideration.’

_ :Bogaliqagies& thgﬁ ;tjﬁ§§'i@96%£ahf”thaé'not every transaction.came
4hito consideration, but he had thought that that was covered by the concept

of theiﬂraasanableF_:aplggéméﬁﬁr;ggnqactibp;'Ha”ﬁtill‘cbuld*not-undsrstand
why it had- to be after tarm}nati@ﬁi;l I _

Maskow stated thet it was a question of damages for non-performance.
ﬁﬁonupérﬁormance-presup_esaﬁﬁtg§t_;t_was no lengex possible to perform the

old contract and this presupposed1that'thétiéontract had beeri terminated.
On the other hand, one could say that one got those damages and that if the
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contract had not been terminated one could ask for the fulfillment of the
0ld _contra_c_t as well, in addition to the costs of the cover transaction.
One could for instance ask for the repEir of the goods delivered.

. Furmston wondered what the ‘case would be if A was a buyer and the
geller has contracted to deliver gocds that day and did not dsliver them,
he took it that A could go out to buy substitute goods - did he have to .
tell the seller that he was going to do that? He would-hgvp~a;paq;ad_§impiyff
to go out and buy them. Was the thrust of this provision that A could not
rely on the substitute trarsaction unlese he had first told the geller that
he was terminating? R : - . o

._Drobnig pointed out that if he did not do meo the first seller might
still deliver. I - _

_Fu:mstdn'asaumaﬂ that the seller could noﬁ,deliﬁngbecgusgihe.ggé:
fajled the day of delivery and-the buyer would reject the goods the’
following day. ‘ o : N . : _ & w

__fwafbrobpig vondered how the seller could be expaated‘ to'ﬂkﬁdé' théé?r
because the buyer might be willing to"accept the goods the following day.

_ Furmston indicated that he was assuming that it was a commercial sale
where pimé,whs of the esgence and where one would naturally expect to be
sble to reject delayed goods. He could imagine that. in. this situation
people would not realise that they actually had to tell ;ha,cthér pagﬁy'
that they had terminated the contract. ' -

izy:'ﬁ;;ﬁﬁélcdﬁld:séé‘this being important only in the case of defective
performance; pacsuse if there was nc parformance there was no necessity to

give notice under the rules of the Principles on notipéuvzh,the case of a
defective performance one had to give notice within a'rq;sbnable timg; ro#
example, A lats B some goods which B can use, €.g. & leasing contract, and
then under the lease B wants o acquire substitute goods. In this case ha
thought that B should notify A that he would not keep A's goods and that he
would get scmathing else. Then it was useful to combine it with
x@#m;ﬁation}!HQLtherefore felt that they should have the CISG rule.

e ‘Tallon gtressed that here ;they  were not dealing with ceover
transactions but with demages. If they wanted to have a rule on cover
transactions it should be placed slsevhere. S '

- '  3§5§}; indicated that there were two alternatives,. & shorter formula
along the lines "If the contract is terminated and there has been a
reascnable replacement transaction-[...]1", and a ionger. one which would be
taken word by word from cIs6 ("[...] din 2 reasonable manner within a
“ge§56n§5i9:§imgrafter termination [..21%).
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. -14&11.9{1: _iﬂdicﬁte& 'Etha;t- there was a

third -alternative formula, i.e,

that of Art. &.505 of the PECL: "Whéié the aggrieved party has terminated
the contract and has made a cover transaction within-a reaponable. time and
in a reasonable manner, he may recover the differance betwaen the contract
pric;ej_,_;and;_ the price ‘of the cover ¢ransaction as ‘well as damages for any
further logs recoverabie under this Section”. In the Principles "cover",

would become "replacement”.

. crépeau pointed out that the "grester or lesser loss® of the
provision in the Principles was lost i# the PECL formulation.: o

ver Ea

_Bonell felt that there was & difference in substance, because the
defaulting party under the PECL could ‘nét prove a lesser harm, bacause it
caid that the aggrieved party could recover the difference betwean: the 4twa
prices and any further loss recoverable, while in Tallon's version the
agqrieved party could prove not only & greater loss, the other party could

also prove a lesser loss. Hé thought this
that Farnsworth had also had a proposal.

PR

formula they should follow: the lony CISG

was “quite reasonable. He recallied

‘Parnsworth. obsezved that for him the basic question was which -basic

formila or the shorter one.. .

o ,-Vétj,ng having a }_biigaz" _formuld ‘such as the one of CISG/PECL for the
opening of the provision {on the understanding that termination would be

included), 10 voted in favour.

The formula would thersfore read as follows:- *Where the ag_gx*:,.iev;aldle
party.-has terminated the contract and has made & replacement transaction
within & reasonable time and in a reasonable manner it may recover the
difference between the contract price and the price of the replacement
transactions unless a greater or lesser loss is proved". s '

.,_.'..,,_,:El_}az'_;_nswox_th' "could not understafd the circumstances. in which a_ lesser

loss would be ti_r:qv;ed S

probnig stated that this was the reason the PECL only spoke of the
bigger loss, because 'a lesser lose could not be recovered by the. aggrieved
party, it could perhaps be recovered by the defaulting party but they were
gpeaking of the, ag_érieved pa.r'ty's glaim for damages.: He therefore thought

that it would be correct to have the shorter formula in this respect. .

. ... The two alternative wers thersfore
."ag well as damages for. any further loss

the ons of the PECL which statad
" ypooversble under this section"

<and the present formula "unless a greater loss is: proved". -

Farnsworth indicated that a. problem

which was wuch much discussed in

the United States was that of where thera was a covey transaction in which
the buyer who was very lucky or skillful bought the cover goods for a
favourable price and then wanted hisz damages to be based not on cover, but
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on the market price because he had been gkillful enough te cover at less
than . the market price. The answer that théy"wculd want would be ‘that one. -

was . limited to damages based on cover if there was cover. If that was the .-
case, the PECL formula was better because ths formula "unless a greater ..
lose is praved" might invite a buyer to claim damagea based ‘on the market . .

price differential because it was & greatex loss. It was - battex- to say that .
one would get damages based on déver plus other damages. s

_ Drobn;g suggeated that th;.s problem was taken care ‘of by :the next
article, which dealt with the case where there had beéen ho cover: -as it ..
spacifically referred to the case whére there had been no cover it WRE: -
glear that one could only claim under Art. BA. The "unless" formula was.:
less clear, because it could be understood as saying that in the case where
tha- damage was bigger the aggrieved party ‘could not claim damages: under tha
main zule, because the "“unlass" implied that that did not apply;  whereas
what was meant was that one first could recover the differerice:under the .
main-rule and then in addition 'fu'rther damages could be ‘claimed. It was .
therefore possible to say "as well a8 damages - for any  further. hacm
recoverable under this chapter". : S R LTV IR

- Bonell did not think "_reccverabla under this chapter" was necasaa.ry'.

Farnsworth observed that these articles dealt with both the supl.zar
ami tha racipient of services, which was one reason why “cover™ was net so,
good a8 "replacement”. For example, a builder makes & contract to build a.
house .and .the owner of the land breakes the contract so “the builder does.
not -get. to build tha house. The builder makes another contract with somaona
else and the owner says ‘that the builder has made a replacement transaction.
and that as the price gcr whi.ch ‘he was building the new house was the same:
as the price for. the hcuse he was tc have built for him;, the damages are
zerc. The.builder states that that was not correct because he could have
built both houses and made a proﬁ:.t on both houses. In the Undted States
there was much discussion and lita.gation on whather thexre had been what
they called “"lost volume™. I A wvas to work f£full time-as B's research
assistant and B fires A who takes another job, it was assumed that that was
a .replacement as it was possible to have only one full time job. On the
ether. .hand, if A was a buildsr or a writer of books. A could make
ar&d:.t:onal ccntracts ~and they would not be replacements. Generally in the
case -of huilders it was as:umad that a builder could expand the business 8o
that. if. someone brcke a contract for house no. 1 and the builder- made a
contx:&ct ALox house ne. 2 it was nct a replacemrent transaction. His answer
would. be tha.t in the case of the builder Art. 6.4.6 did not apply because
the - second contract for a house was not a replacement for the  £ivrst, -the
builder .eould have made bcth contracts and performed them and therefore the

able to recovar his loat profit on contract no. 1 and contract no. 2 wculd
be irrelevant in calculating his da.mages. If that was  not what- the text
meant, he would want to discuss it, if it was what ‘the text meant it wag
important to put in an example. If the question of lost volume were not
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resolved in  the comments at least, ‘avery ‘_A:rr'séz\_ficaz; wc_nuld gay that the
principles had not dealt with. lost volume. In sale of goods casas‘_‘Cis'G"-‘*
applied; :but in building cases it.was a case of lost volume. He wondered

whether he was correct in thinking that the comments should say that cases ~

of “lost . voluma did not involve raeplacement transactions and therefors did- '
not come under Art. 6.4.6 but undsr Art. 6.4.3. - IR

41 Furmston was sure that in England the case Farnsworth referred to
would “not be considered ,a‘;..rapx_a;,;_:em_‘eq;ﬁ'transa?,ct:}.cn. _ The cases in England
weré-sale of goods cases but there ngé;,sale of goods cages ayiné one had
lost: volume. o -~ o ' B

Drobnig-thought this a ‘very'.__,h.;'l_.nfc?x':eéting point. It _ha"ci"' in 'fact always
bothered: himiin- this connection, because one would make the same argument’’

al@d’ inrsale ‘of goods cases outside r-c’iSG. He had never found an answer to-
this’ questions did it mean that cover , with the conseguences set ‘out hera,
wai- limited: to civil transactions and to certain commercial service
transactions where a person could do only one. job and mno more? That would:

narrow the idea of cover transaction enormously.

Farnsworth referred to the solution in the Uniform Commercial Code
which had a provision which said that if the rule which in the Principles
was Art. 6.4.6.was: not adeguate to give full cqmpe_nsatioﬂ the party could
récover the lost profit...The Principles did not have such a rule in its
text. and he thought that it was important to have it in the comments So-
chat- at least it was understood. that in the ‘case of the builder, and ‘in:
many service -contracts, where, thers was lost volume Art, 6.406 did not"
1imit the damages. What happened frequently was that if the market had not
changed: the’replacement transaction vas for exactly the same price, and one’
would lose a: transaction but. get. no damages. Hundreds of pages had been-
wiittenh on law and economics on what lost volume was, and many cases had
peen decided- én:it. It was usually always assumed that in the ‘case of

building contracts one had lost a transaction. In the cgsé of sale of goods

¢hat was not. easy to answer but. that was the probliem of _"QI_S'G'.

Maskow was not sure that this was used all that oftér; in" practice.
Unitil ‘now when: they -had. spoken of cover transctiong they had taken the
pesiticn ‘of the party. who wanted . to :LW-VG the goods or the services, i.e.
the party who had. to perform the. ;nof_tliet&z_'fu parﬁéiﬁ@ﬁca, and this was clear.
Now they had changed theix. pesition and had taken the position of the party

who had to deliver the goods or build the houss, i.e. the “party who had' to
deliver the non-monetary performance, and in this case the most frequent

dpproach would-be for- this party to, ssk for loss of protit and was not 80

wuch -a question of & cover transaction. This would only be the case if it
coild sell the same: goods at.a lower price in wl’;’iqh'” case t’_l'ie ‘party would
sk £o¢- the diffexence, but maybe in this cass if i?srdiviau'al “things wera

‘woncérned it was not possible to .spsa of lost volume. =~
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- Parnsworth indicated that. lest volume . arguments could be made by
either buyers or sellers in the goods cases, usually by sellers but nofﬂ
alvays. Maskow seamed to suggest that he read Art. 6.4.6 as being limited
to the - party who was to pay tha monay and . he wonderad . whethar that was
correct, - : RS TS

’ Maskow ‘pointed out that even: if in theory this were not the casa, in”’
practxce it wauld work out in this manner. S

“Farnsworth indicated that Art. 6 4 5 was a rule which would apply o -
the builder of the house also, and-the question was what happanad if ‘the
builder said’ that he wanted damages.under Art. 6.4.3 and the ‘owner of the
land said that he would pay damages under . Art, 6.4,6 = which ‘were zaro. °
Where did it say that if Art. 6.4.6 was not adaquate ‘Art. 6.4.3 ‘would
apply? Where did it say that Art. 6.4.6 did not apply if there was lost
volume, i.e. if there was no replacement? For example the party who had
broken the contract said that the rule in Art. 6.4.6 applied and the -
damages were zero, the other party cbjected that that. did not give him full'f
companaaticn and the party in breach said that Art. 6.4. 6 said it did. -

Tallou obsarved that -this was. becauaa the notion of presumpticn had'f
been set aside. The presumption was just a way to facilitate the job of the™
aggrieved party, but if he did not want to avail himself of the presumptionr
he could revart to the principle of full ccmpensataon. B

Ponell wonderaed 1f it was posszble for tha default;ng party to object
to the aggrieved party claiming full compansatzon under Art. 6.4.3 by’
stating that the aggrieved party should avail himself of Art. 6. 4 6 bacause
he had in’ the meantime entered intc another- contract,

Farnsworth stated that the point was that sometimes the party in’
braach shculd be sble to do this and sometimes not. In the case of the full
time employee- ‘certainly the perty who fired the full-tima employee and saw
the employee get another jok for the same price could say that the employeé’
mst 1limit his damages to Art. 6.4.6. If A agreed to gell ‘all the’
alactricity that his plant produced and then B broke the contract and did
not take it, after which A sold it to C and ¢got the same price, he did not
lose any volume because it was all electricity, and ceztainly B could say
that ‘Art. 6.4.6 limited A's- damages. To him the reason was that it ‘was, a.
replacement in the case of the output of electricity.

“Bonell stated that in Farnsworth's example the defaulting party could
object'that the aggrieved party had already found someone else to sell the
elactricity to, 8O whera was the loss?

*" prazil found that it was difficult to eapture thiq‘in a text, ‘It
might ‘be’ easier to ‘capture it in the commentary, but it would still be
difficult. ‘He wondered whether this problem was not covered by the words at

the end "as well as damages . for any further harm“i He wondered whether,
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with a suitable commentary, that might ‘not be ‘the way to &ispose o£ tha-;i
problem. . ,

Farnsworth pointed out that usually what would be undefstood-~by‘;;
*damages for any further harm” would be, for example, brokerage fees: if
ene had to pay an intermediary Yo arrange the cover transaction then:one

would get not only the difference between the price, one would get the -

additional fee one had to pay the intermediary for the second transaction.
In additicn, one could qet any shipping charg@: there might be. However, if

the price of the sacond contract happaned to be lower so that “the: builder -
seemed to be losing on the second contract, it did not seam tb him that the
answer was to taka the proﬁat lost on the first contract and then to -add .

the price. difierential on tna second contract, which was what' the proposed~g;
rule said, because that WOuld give too much. All one should get as loss was. .

the loss of preflt on the firet contract. The sacond contract should be. ..
irrelevant in the case where there was a loss of volume. What was the -

answer to the case whare he sold all of hig electricity, and so could not .
loge volume if he made a replacament, ‘6r to the case where he sold so much
slectricity . and the other party broke the contract and he then sold the
8ame . amount to someone else and said that he could not produce enough for
both?. Somewhera that had to be d-alt ‘with in the comments. BEvery American. .-
lawyer knew that this w&s a common prchlem, eapecially in- buildzng
contracts. -

< Furmston wondered whether it was any kind of answer to eay that the
second huilding contract was not a raplacement under this saction_=;

Farnsworth indicated that that would be his answer. If= ‘that was-}
gatisfactory it could be put in the comments, but that was not the answer
Bonell or Maskow gave. - : SRR :

Drobnig observed that if “he said  that ‘it 'was a replacement.
transaction he could _recever the lest proflts of ' the. first part under the .
proviso on. further damages. - S S

'?Qﬁpsﬁorthﬁg;d-néthfhink_this"wasfposéiblef

ponell referred to the cases of the full time assistant and the
builder. If the full time aesistant claimed loss of profit it was easy to.
gay what the assiatnnt had lost, what he was able to do and what his new
job wasg, and if tha compensation was the same, ‘that was it, it was hardly
possible to do it twice. Thus, even if the assistant tried to ask for.
further damages he would not succeed in proving them irrespective of
whethexr or not there was a cover transaction. On the contrary the builder
might well conﬁider the second ‘Cont¥act s cover transaction and ask for the
difference in. price if there ‘was one and“then in addition say that as he,
would have: been able to do thia job twice he would also ask for the loss of
profit for the first one of the two. At that point the other party could
hardly say that the builder could not have done it.
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Farnsworth indicated that if they put in language at the end of Art.
£.4.56 that said "unless there is greater loss" and it meant what Bonell
said it meant, i.@. it was intended to refer to the lost volume case, he
thought it possible to do so and. it was the solution which the UCC
attempted,  but then what about the resaarch assistant? The research
sgsistant objected that it was  not true that he did not sustain “loss
because in his new job he had additional expenses for travel, he had to pay’”
an agent, etc. The problem was that they were talking about two different
things: in the case of the assistant they were talking about us;ng the
formula in Art. 6.4.6 and adding things that the formula did ‘not ‘take inté
account, such as intermediaries. iIn the lost volume case they were talking
about -something gquite diffarent, they weze tak;ng about forgett;ng about
the formula and-using & lost profits formula to get the actual 1oss. He
thought pecple. would be confused if the same words were to apply ‘to the -
asgistant's ability to add to the amount the formula gava and to the
huilder 8 right to claim damages on & totally different bass. ’ ‘

: Banall felt 1ost, becauaa he thought that in the case where; for
example A, instead of having a post in Rome had an equally paid Job in”
Périgia and therefore had to travel this would claarly ba an additional
harm wihich was recoverable. Equally, the lost profit. S

Farnsworth observad that the lost profit was nct samething one added”
to the cover formula, it required a totally dJifferent ‘mathod of
calculation. The cover formula had nothing to do with the lost volume case.
It was not that one took the cover formula and added somath;ng, it ‘was that
one rejected the cover formula. If one tried to use the ‘same’ simple
language to refer to the case where one rejected the cover formula £or lost.
volume and to the case where one added something to the cover formula
because thers were additional expenses the reader would be very confused.

~Lando did not think that this should be put in the text, but that it
dertainly should be considered in the comment. He saw that the typical lost
volume caee was the case whers. tha aggrzaved paxty was a profe351onal who'
provided services or goods which were of a generic kind,_beaause if, “for
axample, it was all electricity it was speczfic goods and if it was a
Rembrandt which he had sold it was 2 cover transaction if he then had to
seil it to somecne else. The lost volume presupposed that one had sevaral
items of the same kind and that one could replace thé one.

"Bonell.wonﬁared,how.ena.gould 1ink the lost.volume case with the
t@xﬁ. . - -

R Lando inéicated that one ahauld say that the casze of ‘the 1ost volume
wEs not covered by thae rule on cover tr&nsactaona. ' s :

Farnsworth indicated that if thay were willing to point out in ‘the
comment that it was not a replacemsnt transaction then what the comment
said was that Art. §.4.6 did not apply to the lost volume case.
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Date-Bah ‘felt that it was:a quastion of the interpretaticn of thé“?
sotibn ~of replacement transaction pnd. the comment _could swing the’
perception one way by saying that in the lost volume situation it was “not’
te be perceivsd a8 a raplacement transaction.

- Bonell felt that it would -be useful to draw - tha attention of tﬁgf
users to the problem.-- C e : ce

' probnig felt that the Art. 6.4. 6 formula would be adequate also for
the lo-t voluma cases. Even if one considered the lost voluma case a
raplacemsnt transaction the provision entitlaed the aggriavad party to ask
for additicnal damages and the additional damages were the profits lost on
the first tranaaction. : o

_ Farmsworth gtresued that 1f it was & C&mRe of lest voluma ‘the second
transaction was not relevant to the.calculation. If one used Art. 6.4.6 the
saaond eransaction” was necessarily relevant bscause ohg,Qwould be
subtracting two numbersl It was: therefors nonsense to say that _one could
uge Art. 6.4.6 in the lost volume’ caseé because Art. 6.4.6 sabﬂ that one
took the difference between the two transactions, lost volume meant that
cne transaction was irrelevant. .

Drobnig objected that the main point was ﬁhafilone'?céﬁldu'élaﬁﬁ
additional damages. Admittedly, wunder the main rule it would not ‘be
possibla ‘to claim anything, but - one cculd prove and claim additional

damages. """
prazil indidsted’ that'the comments should relnforce that.

ﬁaskow ‘falt that it would  be dangerous to proceed as proposed by
D:obnig There might be & second: 4ransaction in which the building was made
at a lower price. Then one could ask for:the. difference and additianally
also for th@ 1ost prof;t of -the First transaction; and that wuuld be too

.much

“ Farneworth agraad w;th Haskﬂw.
S L - -
L Bonell concluded that then the comments should giva an 1daa of the
?@bhanzsms Ynvolved: the main hint.should be that. this provision was not
intended to refer to these cases, it was intended to be applied where it
J;@ally was a case of replacement in a styict senge; if it was a case of
“logt voiume one ‘should forget about it.and had to resort to the general
rules unless one interpreted the last words in a broad sgnse,_ﬁé@ﬁipq that
_the differenca could also be recovarad. o B

' The text of the aﬁtmcle ag’ adopted therefora read as followu"

"where the aggrieved party has terminated the eontract and has made a
raplacement transaction within a reasonable time and in a reascnable
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_ manner it may recover the difference between the contract price and

" the price of the replacemsnt transactian ag well as damages for any

further harm".

The tztle of ‘the provision was- changed to "Proof of harm in case of
replacement trangaction”. : .

Introducing Article 8B (Article 6.4.7) Tallon indicated that it dealt
with a very controversial issue. He had tried to give a better distinction
between "current price“ and *market price". There was alsc the fundamental

guestion of whethar this articls really was needed. There were varlousﬁ
poasibilities. to have nothing at -all, or to have paras. (1) and (4) only.i
He had a definition of current price which was different from the one inf

CISG. which he did not consider to be satisfactory. He referred to Art.
4.506 PECL (“Where the aggrieved party has terminated the contract and has
not made & cover transaction but there is a current price for  the
performence contractsd for, he may zrecover the difference between the
contract prxce and the price current at the time the contract iz terminated

as well as damagas for any further loss eo far as thsse are recovarable_

under this aection") which m;ght be an alternativn selution. ..

. Drobnlg suggelted ‘th&f“as the PECL version had bean adopted for the
pravxous provision, for the sake of consistency the PECL version eould ba a

point of departure also for this article.

'?” The Group agreed that ‘the openzng phrase should be alignsd to the
preceedzng article.

Brazil felt that there ought to be a definition of current_pridé; ""
The other membezs of the Group agraed

Crépeau pointed out that the "Principlas" of the Engl:sh text had
basn rendered by "loi" in the French and that this shculd be seen to.

‘ obnig wondered whether- it would not be posslble to bae satisfied by
para (2) and to broaden it & Yittle. The end. of the formula whzch referred
to “comparable circumstances” was very good and rather comprehen-ive and
could be made to cover both the price and the. circumstances as. such and
probably also the place.

Tallon recalled that para. (3) was & copy of;CIseﬁ1¢-,

Komarov 6bsérvéd that para. (2) used the words "the price generally
charged™ but CISG used "the price prevailing”. Was this indicative of a



different approach? He assumed it was not, and suggectcd that the same
words as CISG should ba used to facilitate things for users.

Ponell referred to Art. 5.1.11(1) which used the fccmula'“chc'price
generally charged® which was congistent with the present formulation.

Drobnig obsexrved that Art. 76 CISG had only cﬁéfcaragiaph to ‘define °
eurrent price whereas tha presant text needed two paragraphs. He himself
préferred CISG which he found to be & good model.

Tallon found that having two paragraphs was ciaarer.

Boriell suggastad that.-a one paragraph def:niticn could have the
advantage that: it covarcd -the whole. spectrum, 8o the words “For the
purpoces of the prsceeding. paragraph“‘cculd be'quzta useful in that it
diracted thc zaadar to-what .was actually the purpocercf the proviaion. "

Tallon . wondered whcther it was nacesaaxy to add'"For the purposes cf'
thc preccading pazagraph" - it was evident.

g regarded thc phrasc Wtaking into. account the difference in
transport charges for the performance”, Drobnig wcndcred whether it really
was necessary or even justified. If in the firet case of non-parfcrmanca
thesa goods did not exist, and then of course one had tc take into aceount’
the cost of ¢tyansportation, but the more frequent case would be that the’
goods existed but that there. was ne current price and in this case
transportation costs were not 1nvclvad.

Tallon wondered whether thc'”Groupvﬂw;nced to follew also  the
formilation. of CISG “"such  other  place as serves as a reasonable
substitute”. ' o ' o

“Phig was not thought nacessary.

The wording of paras. {2);andr(31 as merged and as finally adopted
thercfcre read as fcllows= o o

"Cu:rent price is the pr;ce generally chargsd fcr gbcds ‘or services

deliveraed or rendered in comparable circumstances at the placé where
- .the contract should have besn performed oX, if there 1s no current
' price at that place, the current grzce at such cther place that
: appears reasonable to take as & reference" ' =

Turning to para. {4), thcre was clcc ths alternctcve cf the PECL
formula which mcrgcd para. {1) with para. (4). B

Drobnig pcznted out that this had alraady bean deczdsd.

v ket text of  para. (1) 1] adcpted tharcfore raad ac follcws. T
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““where the aggrieved party has terminated the contract and has not
made & replacement transaction but there is a currenﬁ price for the
performance contracted for, it may recover the difference betwesn the -
contract price and the price current at. thse time the cwnt:act is
tarminatod az well as damages for any further harm".

"*'Huang'raferred to the last. lzneu on p. 18 ‘of the oommontary which ~
with ‘reference to the moment in time which should be used to determine the
current. price stated that "Cette solution n'a pas été définitivementf?
adoptée par le groupe de travail".. ... . A

- Bonell pointed out that the Grouyp had now agreed on the time, i.e.
tha timo the contract was terminated, .so this. question was aettled. '

Introducing the provision, Tallon recallod that at Ivry it had ‘been
adopted wilthout any detailed discussion. Two quostiona could ‘be asked*”f}'
first, what link was there betwaeen this article and Art. 6.1.2?° Saoondly,“
what were the consequences of a non-performance which was due in part to
tho aggrievod party on the cther remedies?

‘Bonell pointed .out: that the relataonshap between Art. 6.4 8 and Art.
6.4.9 should ‘also be. considered. He referred to Art. 4 504 PECL which*
combined What was in Arts. 6.4.8 and 6.4. 9._‘7_,= : i

Turning te the relat;onshlp between Arts. 6.4.8 and 6'1'2, Lando ™
indicated that the PECL did not have a provision such as 6.1.2 but tHey ‘dd”
havé Art. 3.101 on remediss available, which in para. (3) statod that “A
party may not resort to any of the romedias sat out in Chapter 4 To the
extent that his own act caused the other party's non-parformanoe" and wasi
therefore vary ¢lose to Art. 6.1.2. ’ e

Tallon :n.ndicatod that art. 3, 101 wao a general rbi:oiiisf'ioﬁ for " all’
remedies, and Art. 6.4.8 was only for damages. The problem they had fad “was"
te know whether there ghould. be similar provisiona for the other romedias.

#%- - pohell wtressed -that the .appreach adopted by the PECL was basically
the ‘same as'that so far adepted . in the Principles, i.e. hav;ng & general
provision dealing with the impact of the innocent party s acts “and
omissions on the remsdies available and a specific provision on the fait du
créancier with reepect to damages. He wondered whether Tallon, who was in
favour of ‘having a special provision on mitigation of damages, would also
be ‘inclined to give up the provision on the fait du ¢réanczer with respect
to damages only, and would think that it was already covered by the general
provision.
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~ Tallon ‘agreed that it was amore general situation to have a
reduction of damages. : S

Bonell referred to CISG which -followed the same approach of the
principles im having & general provision and then only a mitigati_oﬁ of
damages provision in the gection on damages. In other words, the Principles
would correspond to CISG if the article at present under:dis¢ussion, which
did not appear in cIse, were to be deleted, even if. the plg;ing_bf.the _
provieions ‘was  different. He wondered whether Tallon - thought that a_
repatition of the same rule with respect to damages was neges;axy._;k_ o

Talion pointed ot ‘that thie provision contained something which did
not appear elséwhere in the text of the Principles, i.e._theoraﬁuctipn,oft
the damages, s8¢ it might be useful to have it. It was an application of the
general principle and gave the rule fox the measuring of the reduction of

~ Bonell wondered whether Tallon could envisage the comments afétiﬁg;
thhﬁ thé;rule was an application of the general principle in Ax;,,ﬁ.l.z
which however introduced this additional element. - : iy

“pallon zgreed that he could.

 Drobnig wondered whether Art. 6.1.2 did not have an element which was
ngt::epagted'in_a:t.*6;4;9;“1;6;*whexa the non-performance was caused "by
another event as to whiéh the first party bears the risk". He was_not sure..
what the effect of this would be, ‘whetheér Art. 5.4.9uwaa.aﬂdapartuiewffém”
Art. 6.1.2 and if so what the reason for this departure was and what its
affect was. = e .

" Hartkamp recalled that theaddition in Art. 6.1.2 had been made
bEé@uSe_ﬁhé‘aitié;é}spbka orily of<-the act or omission. of  the aggrieved
party and there wers other factors. or clrcumstances which might cause. the
non-performance on the part of the debtor which were notgactsnor_om;sgioné
of the aggrieved party but circumstances for which he bore the risk, e.g.
1f 'an employée of “his ‘caused the non-performance, A fire and so .on. This

wag trus ilgo for the’ case -in Art. 6.4.9, 8o he:did not think that there

should be any difference bztween the two artieles in this respect. .

_ 7”-‘pfébnig‘aéfééd'that“in this ‘respect the two. provisions should be the
game. He aB not sure whether of not’ the other difference, which regarded
the behaviour of the parties, was justified..

"' Hartkamp refexyed to the case where A lends his car to B who is not

;ﬁ“émpioféé,'ﬁhﬁ then ‘has an-accident through his fault and the fault of a
third party. In this casze B's acts or onissions would be covered by thisg

broad formula as it would cover what A took the risk for.



Brazil referred to. the.statement that the amount awarded "may be
reduced™: the "may” imported a discretion. The ‘provision went on to say
vtaking . into account -the: respective. behaviour of the parties"” and his
gquestion was what-the. discretion related to. As he read it, it rélated to
the question of whether or not one could reduce the damagas, that éne had °
to make a decision on.that gquestion taking inte account the respeot;we
behaviour of the parties, but if one decided that one should reduce tha !
damages, ‘one did not have any discretion as to the amount of reduot;,on, ona
was. directed .to. make & reduction to the extent that this act ox omiasion
had contributed.to the loss,. i.e. one looked at the causation. Did the
"may” apply to: whether one.tock. the: behaviour of the parties into aocount R
at all, or did it also apply to the gquestion of the extent to which it was
taken into account? '

-pallon pointed out. that the French veraion said "est zdéduit” and
suggested that the English. bs changed to "is reduced”. The disoration did
not refer to the fact that there was to be a reductien, 4t only referred to -
the proportion of the reduction. Of course, when one had to take into -
account the behaviour of the parties that was not really a discretion at
all,; ‘it wéds.an appreciation.which had to be made by the oourt and it vas &
vary aubjeotive a.pprao:.ation.

Lando gave the example of a debtor who is in broaoh oomitt:.ng this
breach intentionally &nd the other party, because of a slight mzstako, ‘not
preventing or ‘reducing the. loss. Under the PECL the ‘Fault of the debtor -
would be considered to.be so serious. that the. other party would receive
full compensation anyway. He  therefora px-oforred to keep a 'certainf‘"‘
discretion here. '

rallon insisted that if there was a "fait du créancier” there must be-
a peduction, even if the reduction was slight. The discretion referred to
the- entity of the reduction. The gourt could not say that a party had ma.de
such -or’ such othar -mistake. -put. 1t would nevartheless not reduce tha
émages. S S e S

Bonell askad for oon.firmat:.on that in the common la.w systams one‘“"’
oould disregard oontributory negld.ganoe if it was of mmor import. o

Furmston stated that :Lt was not olear whether contributory negl:.genoe"
wag & defence in contract, but in tort courts had consistently said that if’
it wasg lese than 20% one ignored it. In other words 80% was the 1argest
o".ivision one’ oould have, -one. could, not, have 85!5%.

Hartkamp roferred to a judgment of the Dutoh Supreme c:ourt in which a
child of 14 had contributed by at least 50% to an aocident, as a result of
very negligent bshaviour but not as a result of wilful misoonduct. In that
pase the child had been sble to recover all the damages by reason of equity
- thare had been no mitigation of damage. He considered that the example
given by Lande, of wilful miszconduct on the part of one party and a very
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slight contributory negligence on-the other, might give the same result.

~ Tallen iﬁdiéatediﬁhat this was then quite ‘a different rule.. They had .
gaid that they aid net ‘want to have  such a discretionary power for the
judge, onrly to reintroduce it in’ one'small instance. In France they had hag
a cese which was exactly +the same ‘as the Dutch case, but the aolution;
arrived ‘at had been differerit; as the damages had been raduced as a result..r,__f;
of _the cont¥ibutory negligence. If "they wanted -to a.ntroduce .guch a ;;
discration forfthe'juagE“this'shoul&'ba”expressad more .clearly: simply
changing the ' “may to i would not *be sufficient. He thought,. however,:
that such & solution was “inconsistent with what the Group had decided. aa_ﬂ:
regarded #al1 compenaation, because it was an: exception to fullh
compensation.

Banell recallad that Art. 6.1.2 did not envisage any discretion. This
meant that having the discretion here would introduce an exception with
respect to damages. ' e : S : .

Furmston pointed out that evén if the French .text, which was more
stringent than the BEnglish one, were adeptsd, the judge still had a good
deal of scope for decision - ha would not call it a discretion. as the,judge,‘
had to make & reduction but it was not a mechanical process and the judge
would have to inject & substantial amount of judgment. The English statute
on contributory negl:i.gance didonot talk in- terms of diseretion, but there
was’ ne simple way ‘in which oné could say that this was 45% or 55% fault, it
was a matter of judgment and he ‘would ' have. thought that that was. so"
whichever version were chfen. In many cases-one had . to look not. only at
cause or contribution, but alsc at the extent to which both part;es, were at
fault, which were not necesarily the same. -

7 Maskow ‘felt that for ‘the ' cases under consideration here, i.e.
international commercial “contracts; - elements. of equity and. so O which
played a role where children were :concerned, did: not have a role.to play.
It should therefore be obligatory for courte to raduce tha damages 1f there
was reason to do so. Of course, whether there waz reascn to 4o g0 or not
dapended on thé facts, s#c in some casds there might be no reason to do so.
He thevefors preferred wording along the lines of the. French . text, which
made it an cbligation :Eor the court to go in that direction if there was
reason to do sc. s : L i -

There were thus “two alternatives: the first, which was favqﬁred by
Tallon and Maskow, which went along the 1lines. of .the French text and
following which there should be no discretion, the second, favoured by
Lande and Hartkamp, “following which at least the present English text
should be kept, if not further developad to make it clear that a discreticon
was g'ranted to the coux:t with respact te the queltion of whether or not to

raduca the damages .
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Dreobnig preferred the French version. They wera laying down rules of
substantive 14w and zhould not invoke.the discretion of the court too much,
bscause the most important field in:which this rule might be applied was“L
among insurance companies of different countries and they ‘would not want té'
go to dourt and to wait until & judge decided something,_Thay wanted to
gettle it for themselves and they needed certainty as much as _possible in
ordar to avold crowding the courts. On the other hand, he did not think
+hat it made much difference if one spoke of diseretion of not, becausé "
szlso the French version left a certain margin of appreciation, espaeially‘a
under the "taking into account® part. A certain flexibility was left, even
if he did not think that there should be too much. He thought that it was
wrong to consider it discretion because it was not free discretion, but if
it was discretion it was one which was prescribed, i. e. to take into
account the two causal contributions and cother conduct. They ‘Btill had to
ges to it that the main part of the article was brought inte line with Art.
6.1.2. o

Bonéll recalled that this latter point had already been decided, and
that it would bs expressed along the lines "Whan the loss is due in part to .
thé'ag@riéved party's act or omission or ancthar_g%ént as to which that
party bears the risk [...]". N

Komarov also preferred the French version, baecause the majority of
internaticnal commercial contracts. were settled by interpational commercial
arbitration and if the arbitrators were allowed this amount ' of discretion
that was not compatible with the notion of international commercial
arbitratien ‘and the notion of international commerce. He therefore thought
that it was batter to take the French wversion and to state "ia raduced"
Maskow lnd;cat-d that the Prancmples had departad from ‘the systam i
‘countries by . having £ull . compensation and compansation of
"eeuniary Tos¥ in contract matters. If they went this far they aiss had
to cousidar ‘the behaviour of the other. party which might contribu ' o’ thé

i It was therefora in any case nscessary to take tha behaviour of the

french formula might in certain cases lead to the result that no damages
ware awavded.

‘ Tallon considered that no damages should be an impossiﬁility bacause
it Was an exemption, it would be force majeure. It was not possible to say
that the debtor had net performed but would not have to pay anyth;ng
bacause of the bshaviour of the the creditor - the behaviour of the
craditor here was a case of impossibility of performance.

“The proposed.text of Art. 6.4.8 therefore read as follows. "When the
harm is due in part to the aggrieved party's act or om;ssxon or to another
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event as to which that pa.z‘ty wears the risk, 1ts award is {should beal
re&tuced to the extant that this act or omission or ‘event has: contributed- +o
the harm taking into account the raspective behaviour of tha partz.as. »

, Drobnig fel’c that “award” was milleading baczuse it prssupposad a
judicial or . arbitral 'proceeding. ils was not intended and- did mot .
correspond to the French text. The text - should rafer to "the amount - of -
da_;t,qgg,es“ . ' . L

This suggasticn was accepte& by the Group.

Drobnig suggested aaying “to the extent thase  factors centributed“-
which would also shorten the text. SRR -

Tha text of the article ag finally adopted therafore read as follllows:'

. VWhen the harm 1is due in part to the aggrieved party's act or

o ,:amiss.wn or to another event as to which that party bears the risk,
the amount of damsges shall be reduced to the extent these lactors
have contributad to the harm, taking dinto aceount -the respactive
behaviour of the parties”. S

Introducing Article 10 (Article 6§.4.9), Tallon recalled that cdt had
been :Lnspirad by the Québec New ‘Civil Code. He observed that even if the
principle of. mitigaticn wag not one wh:.ch was recognised in civil law
systems, the same solution was arrivad at: He ocompared the present
£omrulai;ion with Art. 4.504 PECL ‘which 3in para:’ (1) ‘stated -that "The
non—-performing party "is not liable for logs suffered by the aggrieved party
to. the extent that [...] {b} his loss ‘tould have been: ‘reduced by -his taking
reasonable steps" Something which ‘esuld be added to the present - -article
was what was presently Art. 4. 504(2)* “Phe aggrieved party-is- entitled. to
recover ANY @xXpensss roasonably incurred in attempting to vreduce the loss™.
There were thus two questions to be considered: the drafting of the
pxovision as it stood at Qresent, d the poss:.bla addit:.on of what was in
Art. 4.504(2) PECL. ' Lo

., Maskow. gointed out that this had already been decided in Ivry

Bcnall raised the point of the title of ‘the " prov:u:.on, and suggasted.
th&t it ba changad to "M:.ts.ga.t:.on of harm". R T ,

This was accepted by the Group.

e Dx'obm.g obaerved that Arts. ‘6.4.8 and 6.4.9 were closely related, and
‘therefors wondered why they ‘wera ‘drafted so differently. He ‘guggested -that
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thgﬁ@gagping_of Arp. 6 4.9 sheuld bs brought closer te that of Art. 6.4.8.

ﬂ?fsonell referred to the problems he had encountered when preparing thef5}
@ on Italian law for the PECL druft: the -Italian Civil Code used a
formula. similar to the one in Art. 6.4.8, speaking of - the dansage the
agqrieved ‘party could have avoided'by using due. diligence. It now ‘occurred
to him that there was & ‘differance in substance, because.- -atrictly spaakingf'

the rule in Art. 6.4.9 {(which correspondad to-Italian law) did. .not . require"f
the aggrieved party to take positive steps to reduce he .- damage,pit onlyff
said that the defaulting party was not responsible for the increase of harm”:'
caused by the aggrieved party not having behaved diligently. This question

had been raisad both in judicial ‘decisions &nd in legal writing in Italy,
and the judicial dacisions ‘hed excludad that such-a'duty tq_mitigatéuthe

harm existed. : e

iy Tallon indicate& that the positxon was the same in ?rench 1aw{wéhe“
did not have to take positive steps, but if one did not take them one could
harm the other party. It was for this reason that he found it normal o
have, different drafting in Arts. 6.4.8 and 6.4.9. :

;_ Drobn;g ‘felt that these were two very different arquments. Bonell'_
argumant was that only an increase of the harm should be taken into account'

rallon indicated that the situation was' that the harm existad, it
then . 1ncreased because the aggrieved party 4&id not take reasonable steps.
These were WO, different situations and for this reason it was natural to
have two different £ormulation5.' :

' Crépeau cbserved that the difference in draftang s;mply cama ffom the
fact that Art. 6.4.9 was taken literally from the Québec. draft Civil COde.

"Bonell insisted ‘¢that there 'was a difference in substancs, and that
1fferenca ;n formulatxon was due to Tallon's desire teo exclude that
the aggrieved party ‘had a duty to take positive steps in oxder to mit;gata
the harm Tha aggriaved party was only asked not to increase the harm v

AT

'L: Lando found this diffarance to be very theoxet:.aa,l°

Bonell did not think so, because the courts argued that it was not
poss;ble to impose such a pcsitxvs duty, because what about expensas? '

rallon added that thers were also other reasons- the aggrieved party
was innocent and had nothing to do with it, it would be inequitable to
impose a duty upon him when he was a victim of the other party.

B Furmston observad that this article did not bear any resemblance to
_mitlgation of damage ‘o7 harm as known to.any Ccommon lawyer."That was not
_bacause it had anything %o do with duty:-in England it was quite clear that
'one was not undar a duty to mitigate, but ona - could not rac0ver loss wh;ch
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one would not have suffered if one had mitigated. For example, company .
director A has a five year contract for £ 100,000; after a year A's cémpgﬁy"“
is taken over and A is dimmissed. In'one sense A would have lost.four years
of pay at £ 100,000 per yesr, it was guite clear that A would not recover
that, unless he had mede some attempt to get ancther job and demcnstrably
could qotfgethgother’job; A would not actuslly be under a_ duty to éo_this} ';
but would not actually recover ~damages - compensating foruzthé_,whéig'id

thaerqticél loss bacause A could have a&voided some of that lossﬁby:tgking'lr
reasonable steps. R '

pando drew attention to the fact 'that the cIsC approach had almost i
the game wording as ULIS, and thHat''thérs had been court . decisions,
particularly German court decisions, oh ULIS, the most important of which
addressed the question of whether one had to make & rééiﬁgg@pnt'
transaction, and the Cerman courts had held that this rule made it a duty
to make the raplacament erangaction, ~ which was an act involwving
axpenditure," ' T o : '

Bonell wondersd whether there was a’ tendency also in French léggiif
writing to stress that particularly inm commercial settings a mozre
censtructiva,_attitudé should be required on the -part of the aggrieved
party. In Italy there wis no case law, but-in legal writing there wera &
pumber of opinions en this point. S

Tallon théﬁéht‘that the position of French law was zathex different

from the text he had drafted for the Principles: the aggrieved party had no
duty to taks positive action, but there could-be%cases;ofuabuge{ ané in a”
commercial setting it was @asier to admit that there had been a kind of
abuse in the passive attitude of the sggrieved party.

Hartkamp favoured the rule which was expressed in Art. 4.405(1)(b)
PECL and algc in Art., 77 CISG. He doubted that the rule in Art. 6.4.92 was a
useful .rule. xnrthg:yathezlaﬁds'thara was the mitigation:rule, but in many
ceses they would say that if the aggrieved party. increased the damage this
damage was not damage which the debtor could have foressen, S0 he would not
pe liable at all for the damage. The other rule was much more usaful,
provided that one added that the aggrieved party should be entitled to
regover his costs.

Hﬁaﬁguéiéo ﬁféferiaﬁ the ©I€G approach, which she felt:wouid‘prgygpt
many . unnecessary disputes. :

Komarov also févéureﬁ”théECISG*position.
 Crépeau considered that there really was not much difference batween
the two vgrsioné;_except that ‘Art. ‘4.504(1)(b) PECL looked at it from a
different. point of view: if one put’ the damage sustained in a scale from
zaro to ten, CISG looked at:fﬁé damage from ten and said‘that_the.aggriéved
party could have raduced it to f£ive, whereas Art. 6.4.9 sald that one
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jooked at it from five and any increase broke the chain of causality and
therefore one could not recover. For the sake of uniformity he was inclinad
to think ‘that it was better to etick with the PECL. fcrmula.__

Brazil suggeste& follawing the structure oﬁ the PECL

Bonell squested adapting: the formula of Art. 77 CISG to read "The“
aggrieved perty wmust take such mnmeasures as are reasonable ‘iﬁ” the
circumstances to mitigate the harm. If he fails to take such messures, the
defaultzng party may - claim a reduction in the damages in the amcunt by
which the harm should have been mitigated®.

Tallon preferrad the PECL formula: "The non~performing party ia not
1iable for loss suffered by the aggrieved party to the extent that his loss
could have besn reduced by his taking reasonable steps”, with also a sscond}
paragraph as in Axt. 4.405 relating to expenses, &s that was not always a
question of the reduction cf damagesn~

" Lando could accept the PECL rula, even Lf ha felt the CIsG text to be
more pedagog‘cal. it first laid down a duty and then the sanction far not
doing it. : S : '

Tallon recailed that in the preparation of CISG there had been a lot
of resistence to this duty which was not recognised in all systems, 80 ina
way the PECL formula was more resgpactful of all syatems. CISG was in foree
in France, ‘but only for internationmal sales, not for ganeral law of
ccntract and it was not considered to be a model for a ganaral thecry of
cantract. The Princ;ples instead did- try te do somethimg for the generar
theory of contract. P

Hartkamp and Drcbnig ag:eed with Tallon.

The text of the Art. 4.405 PECL was. adoptad, with modifzcatxons to
uniform the language to the other ?rinciplas, and read as follows:

" u{l) The defeulting party is not l:.able for ha.rm suffered by the
Vaggrievad ‘party toithe extent  that the harm could havs been reducsd
by its taking reasondble steps.- _
(2) The aggrieved party is entitled to recover _apg :gxpéh§eé
raasonably incurred in attampt;ng to reduce the harm" 1

Drobnig wondered wheéther this also coverad tha efforts to avoid an

increaseé in ‘the herm: the French of the original article had -tart'ﬁffrcm

the idea of the increasze.

" mpallon indicated that ‘either one looked at the harm at the end of the
process when one had nothing to mitigate, then cne reduced it, or one_took
the harm at the beginnang and then one took measures so as not to increaae

it.
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”+f b§§bd£§”“¥earad the narrow = French " interpretation. The xrule had. .
indicated that only increases had to be avoided, now they had & rule which.
paid that only reductions must e made, 6o did this- mean- that - increases
could be left on? This should perhaps be taken care of in the comments. One
further element which was misainq‘was'the'proportionality which was in the
preceeding provision. He wonderad whether that should not aleo ba
expressed. . o :

jt":?§1295 §hd;ﬁégzifﬁinaicated that this would be coverad by the VP?@@L
nto the extent that". Tallon added that he would put this-in the. comments. .

“Opening the discussion on this article, Crépesu observed that the way
it was worded ("by an award”) meant that one had to contemplate.a:bitratiénf
or the court. The gubstantive issue was that non-pecuniary harm could be
comgangééed by way of &amgQQS'or'b?fway of any othex means, ixrespective of

whether there was @& voluntary ~pérformarce; . or whether there. was an
indemnification. '

wlith§1ipn-iﬁdidaféd thét this had been his intention.-

' Farnsworth recalled that he had®put forward when the.possibility of
merging ;niafp;ovision with nté.*s;a¢3¢%awhad—indicated«that:readar;”:rbm,
the . United states would fot ‘fully -appreciate what the difference was
petwsen the two provisions. Since” Art. -5.4.3(2) was- also. accurately,
described as compensation for non-pecuniary harm, it would qe;;ainxy_he;p
if the title to this were to be changed to read "Means of sompensation for
non-pacunisry haxm". The reader would then understand why  there were two
provisions which dealt with essentially the same general subject.

Lando indicated that in cases ©f what might: be eallad‘"mofa;_harmﬂ
one could get, for _example, the publication of & retraction inm the

newspaper. Could this not apply also to cases of pure economic harm, to for

example cases of unfair competition? He saw no reason te limit the scope of
thig provision. : LT s

rallon f£elt that it was & problem of the. .definition of a
nen-pacuniary lose. In the case of; for example, unfair competition two
.things were invdlvéd, a'peéhﬁia2y 1088 2nd a subsequent loss of commercial
reputation and so onr. T 7 ' : : SR

... . Cxépesu also rveferred to the possibility of gétting épacific
_lperformangg. y R P '- T s PR - . )

" purmston indicated that if it was possible to propose that one could
get specific psrfoxmance, then this should not be lodged in the middle of‘a
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provi-ion about damages. He ‘had considerable-difficulty in seeing what was
meant by "any other means". He took it that it did not ‘actually mean. any”;
othar means, and that what it maant was some other means. o

Brazil was alsc troubled by the phrase “ﬁamages or any other means"
and agreed with the comment which had been made in Ivry that one should say
enly "damages or other means " so as to "aveid the impression.that there were‘f
no limits. o

_ Crépeau indicated that 3in ‘the Canadian system they had had
considerable difficulty with the use of the word "or", because it had been
felt that if one said "diffages or ‘other meana® it was either one or the
other and one could not cumulate. He wondered whether in the ocase ofi?
non-pecuniary harm, e.g. moral damages resulting from defamation, it was
posaible te hHave both the publicetion of a retraction and damages. It was

in other words not a question of choosing between one or the other,.but

possibly of having a bit of both.

Bonell indicated that he would not have excluded this avep'ﬁith_tpg,
presant wording. S

'_'ﬁartkﬁmpJSuggested th&t'this was somethingnfor the comments.

L Tallon agraed that “this ecould’ ba put in the comments, beé&ﬁée:
othgrwisa one woald have to make the text more heavy by putting "and/or“ '

..  Crépesu felt that it was relatively easy in ?rench, as it was
snfficient to'lay "sous réserve de dommages-intéréts"

Hartkamp referred to the guestion of on whose damand tha judge wa€
allowed to award compensation other than in money. In: the Netharlands one'
gouid always say that this could only be done at the request of the
aggriaved party even if it admittedly could also be offered by the party in
breach and then the judge could do 80. As he racalled German law it was not
guch a firm principle, He wondered whether this quastion should not be
dezlt with, and it be decided whether it should be done at the request ‘of
the:aggriaved party, or’ whather the question should be left cpen. . .

b Tallon ‘indicated that in French law the judga hwd a discretion- ha
.gould refuse damages and decide for compensaticn other than in money aven
-if the party nad not asked for it. It was very nearly a procedural mattar.

, Drobnig indicated that German law started from the proposition that
Vin principle damages msant restitution in natura and not compensation by
money. In practice this had been completely reversed, but there were
situations and times in which the aggrieved party, because there was ne
functioning market, werse not interaested in obtaining monsy but in cbtaining
.epecifics. TO a certain extent this was .connected with Lando's question
whether other means than monietary damages -should bke allowed.  He was
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jnclined to say that damages primarily wmesnt monatary damages, but in
certain cases might be something else., = s . o

. Bonell wondered whether that was not the restitutio in integrum which
at least_ in tha Italian legal system: found ‘its place in torts. In &
contractual situation, ‘howsver, when ‘there was- breach one. either awarded
damages or one requested and got specific performance. How.was is possible
to imagine an award for damages in tha form of specific performanée?, -

| Drobnig cbserved that -if there was a claim for specific performance
then this was not nécessary, but there were situations where even under _
contract spaecific perfétmance was ‘not available and monetary damages were
not adequate. s R - ' B

 Tallon observed that this was part of a very large problem and did
not belong here. T T

Bonell found reparation or delivery in natura to be the most
frequent, but was that not~ specific. performance in  the context of
contracta? o

Hartkamp' observed that ‘in ‘theé Nethsrlands &  contractual case for
damages in other than money was, for example, when A promiéea B not teo
conclude & certain contract with a ‘¢hird party and does SO Aanyway- 1f B
chen doss not want to have damages, Dutch courts had acceptsd the rule that
declaring the contract void was a way to give damages other than in money.

Talion obssrved that' in France when.it was an . obligation. de ‘z‘.;-e, pas
falire the creditox could ask for the destruction of whatever had been done’
which should not have bger done and ‘this was considered to be specific
performance (Art. 1143 of the French CiviliCode). o |

. }iai'tkamp' observed that ‘also in the Netherlands whan the contract was
for the building of ‘something, one could  have it.demolished, but when a
legal act @mé"coﬁcérne{(f they would not ‘call it specific performance. -

Furmston obgerved that "if thissprovision, .which carried all these
conseguences with it, were to be kept, it would need to be very carefully
and_fuill'y‘ égplainsd' in the comment. The comment: as it was . was rather odd,
&ﬁ i had a ‘_'§igcu'sioh of Engligh tort law which really had nothing to do
at all with the problem.” The problem -was . whether one could, recover
non-pecuniary loss in contract. English law only allowed the recovery of
non-pecuniary loss in contract ‘in rather limited cases vhere the contract
was, designed ‘o give non-pecuniary-’results, such .as. a. contract £for
ps:iiid;jé:._ﬁg”w&g perfectly happy to have a wider rule, but he would like to
know what the rule was. = B Gl e

Farnsﬁttﬁ had the same fealing as Furmston, espacially abouﬁ tﬁe

comment, the second last paragraph of which gave only one example (1.e.
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publication in a newspaper) of means of compensation other than in damages.
if that was the o_nly' sxampla_'it woilld be interesting for the comment to
admit it, if it was not it would be’ helpful for the comment to give more

examples. It was not so important for the. comment here to make the point
that there should be compensation for non-pecuniary loss because that was -
the matter dealt with in the previous provision. Furthermore, with respect
to the second paragraph of the comment, which said "méme ‘si elle rejette
sur le juge la chargs de mettre en oeuvre le principe général posé au
sexte", eech €imé the word "judge" appeared the careful reader in the
United States asked whether they were still doing & codification. The
Principles were instead envisaged as being applied principally ' by
arbitrators, and may be one“could avoid the use of either word, or if ocne
mentioned "judge" one could also mention "arbitrators®.

- Maskow suggested tl:na"k_f: a 'further example of r_liléfa_r‘_';s, of _t':omﬁenfsation. :
other than in damages could be that the party was obliged to ‘conclude the -
contract. This was an imggz‘%ant“ example in German law. B

- .. .Bonell and Lando Bﬁgéﬁi&d}fthatﬂ this would be sp;écific performance. -
. Maskow. obsq:ﬁgq that it was construed differently.
Pallon added that this happened alsc in French law.

tando indicated that all these examples clearly applied also  to:
pecuniary -lessa. S

Bonell agreed with Lando that this no 1ongea_::- had anything to ‘do
specifically with non-pecuniary loss, because once this approach’ was

followed and one opened the concept of damages in this way one was clearly
in the field of pecuniary harm. ' o

PITTT gartkamp ::gégalle%.l_' __‘fﬁﬁfat there had been a suggestion to enlargen the
‘concept of non-pecuniary ‘damage, so ‘as to make good harmother than by
‘paying a sum of money alsc in cases of moral harm. B

Tallon observed that if a broad approach were adoptad the ‘prévision
‘would have to be placed elsewhere, not in the section on damages. 7 iuod

: : Hartka;hp indicated ‘that the problem was that if it was accepted in
. ¢his respect only for non-pecuniary lose then readers wouid 'stazjt to" wonder

- about pecunisry loss, and might resort’ to an argumentum a contrario which
might not be veri’r satisfactory. R

.+ Lando suggested deleting the provision.

Hartkamp agresd with Lando.
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: Bonell wcnéer:e:d whatnar the Gruup could - aceept - the. deletion of Art.
11 (6.4.10) and the adding in the comments to Art. 6.4.1 that. compensation"_,_""‘
could ha by means other than monetary damagam S e e

: This was. agreed by tbe Group.

Intraducing Article 12 (6 4 11), Tallon ltated that tha text had bean:
adopted with some parts. cf the taxt g£i11 in brackets. As toO the two ’
brackets of para. (1) he felt that the text did not say very much, even if':
he did remember the d;scussions in Vienna. In para. (2} the phrase '
beginning “in the :absance [.,.1“ "had been added - to: accommodate what then
had been socialist countries. He referred to Art. 4.505 PECL (" (1} I£
payment of a sum of money is delayed, the aggrieved party .is. antitled to
interest-on that .sum from the time when payment iz due to the time of ”
payment at the average commercial bank short-term: lending rate to prime
borrowers prevailing for the contractual currency of payment &t the ‘place
where payment is due. (2} The aggrieved party may in addition recover
damages f£or any further loss, so far as thege are recoverable under this
Saction.") o S ' Lo

Bonell ind:.ca,ted that the phrasa beginning "or notice in the last
set of prackets in para. (1) should pe considered to be deletgd"as Art.
6 4.2 to which it referred had bsen deletad. ‘ o

This  wasg agreed., xt was alsc» agraed that the brackats should be
deleted. S : -

‘zando observed that while in most legal systsme interest was due also
when the ‘non-payment - w[as due to force ‘majeure, in. some legal systems it was
not. He wondered wheéhér the ‘ raup should take a stand .on _this. For
jnstance, in a case whexe A has to pay a certain smount £rom Ruritania and
""'Rufitaﬁia -forhi,ds the _axpgrt .of monay, would interest have to be paid?

T&llon did not th:.nk that this” could be put under the heading of
"damagesr it could be an :a.ndemnity for unjust enrichment o something 1ike
“that' Yut it was not damages.‘ 'I‘he provmion did not .apply in the case of
Tiovea ‘hajéure, : because forca ma;aure ‘axcused non-performance and when
non-performance was excused there were no damages, This.- provision was only

& way of caloculating damages.

Bonell observed that on the other hand it was argued that money in
the hands of the debtor produced interest.

Tallon reitterated that then it was a case of unjust anrichment or
the like.



- 75 =

Drobnig observed that the generai ‘sule in the civil law was that one
always had to _hava money, that there could be no excuse for not having. . ...
monsey . T

_:'_-:‘Lafn;do 'quécted “that there could be an excuss for not having money.

' Haskow agreed with Drobnig.that. there was no excuse for not having ..
money, but suggested that:this problem, could be dealt 'with in the: context .
of the article on force majeure. For. example, Art. 6.1.5(4) gtated that .
"Nothing in this article prevents . & party from exercising “a” right t0 ..
tej;rhiqx_;ite the contract or withhold pexformance" and to this could be added..
vor claim interest”. e : R L e '

. Furmston jndicated that the basic rule in English lav was that- there. ..
wag no right to interest on unpaid debts in the absence of sgreement. In
practice nearly a1l commercial contracts had provisions for ‘the payment of

interest. There had been some cases in which such interest had been held to
be ::irﬁpliad,' but they were rather restrictive. ‘

" parnsworth stated that w.here-_interest_i_ was allowed in -American law -
there was no rule for force majeure. If one ‘was excused ‘for force majaura
ong would not pay interest, even if it would be very rare that ona was
excused for force majeure in the case of a money debt. '

Brazil added that the same was true in Australia: there had to be.a
debt due before the question of interest arose in a contractual context. '

N %E'urmston ‘added that conceptually it was not a question of damages if
it '_ﬁ,asi"'g.n'___' excused non-payment, which it _v;ould‘ be in the case of force
majeure. SR : . S
,;_Bc‘ms;._l referred to the comment on Arxt. 78 CISG- by -Nichq;l._,é_@,.‘, in
Bianca/Bonell, ¢

_ Séimentary on the International Sales Law, in which he
‘states that "there is no requizement that the faillure constitute-a breach
of tract" (p. 570}, which meant thst the provision applied. also in case
of force majeure. Nicholas continued wtating that "[t)he absence of a
requiremmt of a breach of contract may_presuma.bly have the effect of
raquiring jnterest to be -pald where ‘payment of a sum dus . ‘has. been
temporarily suspended by an exemption under Article 70.: 1f, for example,
..the price 1s payable in the seller's currency and the buyer is preventsd
_from aying by a“temporary ban imposed by his government on the export of
currency, &nd if under Article 79 the seller is able to claim the price
_.when the ban ends, Articlae 78 seems to entitle him to interest [...3".(p.
571) ' S :

_ _;_:‘__Dlro'bﬁig obsarved that during the period thé_ debtor was 'una;ble Itc;, {:ay
he would have the money available and would benefit from it, whereas the
creditor would lose out, so it was perfectly logical. : :
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" "Lando added that to -construe -unjus_;_réh;ichrﬁant' was arcifidial and
unnecessary. e ,

Palion instead felt it to be a clear case of unjust enrichment.

. Hartkamp indicated that:the new Dutch Civil Code provided that even
if one was excused from the non-performance ‘one had to pay damages; but
technically it was a case of unjust enrichment bacause one would ‘be able to .
get interest on the mohey oneself,.There had recently been an-interesting
case where the debtor had not -been-.:able .to pay as a’ result “of .force
majeure: creditor A of debtor B soized a debt which B had against C then..
before the judgment C was not allowed to pay to his creditor and he was not
allowed to pay to the seizor; he was thus .not unable to pay but he had to
pay ipta:agﬁ. It would probably be solved as a case g_f'ﬁnjﬁét enrichment.

Drbbx;ig' wciﬁ_dered ‘whethar it made -any diffe;_-a_#_mé'é "f’w;:arthqér‘ ona’ regarded .
it as a claim for unjust enrichment or as a direct ‘claim for interest.

P \B{‘oﬁnéll_i ":z;efexj_re;d' ‘to the comments .to the PECL which stated clearly that
interest é_as:not'“'a species of ordinacy damages, 8© ‘the genéral rules on
damages did not apply, interest was due whether or not non-payment was
excused under the relevant provision. R SR :

Tallon wondered ‘why it was in the damages chapter if the comments
proceeded to state that it was not a form of damages. e

4 Lando pointéd cut that the chapter was called "Damages and interest®.

Maskow suggested that it was possible to say that “interest was a
species of damages, but that a monetary debt was a special kind of debt, it
was .a debt from which one could not be exempted and for this reasen
Ainterest had to be paid in any case. . ' - e s

Komarov ‘referred to a situation when the non-performance would be
_excused, i.e. tha situation when the transfer of the money was prohibited,
.in which case it might be-that the debtor was deprived from using the money
which was tied up: in this case making. him pay interest was not- justifiable
. pecause he was not ‘uging ‘the money. In this _case if the ‘fion=performance was
excused the debtor ‘should also be excused from paying - interest: on: the

Drobnig felt that the situation was different: the debtor could not
pay, he had the money available and of course it carried ‘interest. -
. whatever interest was possible in that particular country. it was not that
;—Z:fthe m&@y:waﬁsi':paidﬂ ‘into some gtate bank and was frozen there, which might

ba a different case but back in.the thirties when in Germany this situatiocn
nad arisen even the accounts in.the. so-called rKonversionskasse” carried
interest. Even if it took decades befoxe 'this money was unblocked -the
creditors were entitled To the interest.
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Bonell referred to the cass of countries where, &8 had been the case
with Italy some years previously, one_was not allowed to possess foraign °
currency, or one was allowed to pay foraign currsncy; and therefore to..
transfer it abroad, only under authorisation. in such a case, for example,
s ban is introduced. and such a transfer is no longer allowed. A has to. pay
B in DM in Hamburg, if A is prevented (force majeure) Lfrom transferring DM
from Rome to Hamburg A would not be able to do anything with DM in Italy
and the lire might well produce. the same rate of interest, but if A then
transfers them into DM once the banxig,reqallga, it would be reasonable to .

anticipate that the interest rate was much lower. For casaes such as thege -
he could imagine problems arising. . ; .

Furmeton thought that it did make  a difference if one was talking.
about damages or unjust enrichment because if one were talking: about:
damages one would be talking about the loss to the plaintiff, whereas -4if .
oné were talking about unjust enrichment .one would be talking about the.
enrichment of the defendent and unless the defendent was a bank he was' not:
earning interest at the prime rate, he was earning interest at the prime:
rate minus 3%. ' S Do

rLando observed that this depended: most businasspeople_ha knew of had
to borrow money, so the enrichment was that they did not hHave to borrow
money. L

rlsfazil‘ wondered why the point of interest in the case of force
majeure had not been dealt with in the PECL. ' e

" probrig recalled that it had;héen'thought'that the comments' would
take case of that. He agreed that it should be taken up. ' S

" ‘rando indicated that the PECL wers made for Europe and that the
problem in Burope was very small ae such currency restvictions were a thing
of thé past. ' - . e I

o Bonell suggested that the comments should state explicitly what was
“{mplicit in the text, namely that the combination of the opening provision
‘with this provieion meant that no interest accrued if one was excused. The
view prevailing in the Group would thus be indicated. s = -

" probnig observed that it was not that Simple,‘that'it'éOuldﬁnctﬁjust
‘be asgumed that the majority was sgainst interest accruing, at least.a
‘eouple of the members of that majority would point to the fact that there
“was alsc a rule on unjust enrichment. I

pallon pointed out that. the PECL contained rulss on the payment .of
_money when the creditor would not accept it, in which case the money  ‘Was
"?dééééi&e&;'In-this=case:thera was no problem, when one was prevented from
_"péying By a force majeurs event one deposited the sum in the name of the
. creditor and he would get the interest directly whenever the force majeure
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si1.-.1;5;@,jt.:'..g:{x'l_:= ended. ?heré'y;efai “'glsé ‘ne damages invé’ived because the debtor had
discharged his cbligations by depositing the money with a bank. '

- Lando” observed ‘Ehgt"' ‘this would only operate when:the groblerﬁ: wa.éi‘;ﬁ'fj.:_t_'

the receiver and not ¥hen the debtor was ‘preventing from paying:
o ;-,Bo;;é],; gdded_,‘ th if oﬁé j&és p_réveni:aid from paying one was already
discharged...This was different’ from ‘the case where ons could  not . pay
because the creditor would not _"at:c'e‘pt'péymen{t. o : _ :

Farnsworth observed that in the United States, in so far as interest
waspayable, if there was no. debt no interest woulé be payable in the case
of force majeure, but, althoigh hé knew of no case, he thought that
generally restitution would be allowed in cases of force majeure. and that
if there was unjust enrichment there would be a claim for restitution. From
his. own.country's point of viéw interest was not payable in the case of
force majeure, but there might be & claim based on unjust *enrichment. He
did not think that one needed to ‘gay “that thers would be a claim, but to
leave it to gemeral principles. ‘ - \

Brazil indica.tedthat he would have no problem with that -at all.
Tallon also agreed with Parnsworth. He wondered how to put this.

Ponell indicated that the Principles so far stated that interest was
not due in case of force majé‘iira. 1f it was agreed, this could be
reaffirmed in the ‘comments which then could alsc mention that this did not
maan that nothing‘ had toi_':’"'-hie‘-- paid, but that in gertain circumstances
restitution of what the débtor had pbssibly gained might be possible.

Talion indicated ‘that he was inelined- to state that no interest was
due as damages, but that 2 sum might “be ‘dus as: restitution of unjust
enrichment when the debtor had kept the interast after he should have paid
Bt o el T

G

- s ;. porell _;ééév two possibilities: either to reaffirm in thg_.zfgoﬁdhants that
the rule in Art. 6.4.11 ‘did nétiapply in case of force majeure, but that
thie did not mean that the “dreditor could not recover under different
‘headings (unjust enrichment, restitution, etc.) what the debtor might have
ga-i.:ned; or 'th_a__'f_ gqé#éicn”‘fshéuld ba raslked whether it was correct to assume
“that force ma.jaiifr\_a”' affected the ‘yight to intfar‘eét,} and sither in. the text
or in the comments an approach gimildr to that of the PECL should then be
followed, which stated vexy clearly that interest was not a species of
- ordinary damages, therefore . the general rule on damages did not apply.
. interest was owed whether’ or not payment was excused.

; Tallon indicated that if the second position were opted for he would
- prefer to have it in the taxt. It was not ‘possible to say in the comments
that this rule applied even in case of force majeure, one had to say in the
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tsxt when it fall due sven if excused: by force majeure.

"~ Maskow indicated that. another argumant for the second aolution wai i
ehat if it were adopted the rule would actually be in the Princ:.ples,_ )'
whereas if they had to raly on unjust anrichment they had to rely on
national law, and the question of whether Gf not there was enrichment might
be solved differently in different countries.  He: suggested, to add "or .
r@quest intereat on monay due® to Art. 6.1. 5(4). "

Crépesau was inclined to think that interest ahould not ba pald for .
the case of force ma;eure. :

Voting on the position that intarest should net bae paici in cases of
force majeure (the "Tallon" position), 9 voted in favour.

Purmston suggested that both -in the title of the article and in the
text of para. (1) the word "off" be deleted after “"pay", and also that the
word "monetary" be deleted befoxe the word “"dabt”.

“mallon agreed with the first of ‘these euggestions, but observed that
to pecple who were not English mothertongue Jjust having the word “debt" ]
might not be clear, as in legal systems such as his own a dabt did not °
necsssarily have to refer to a monetary debt.’

Bonell pointed out that the performance section spoke. of "monetary
sbligation”, and that this should perhaps be harmonised. '

- Fu;‘mst;on decla.red -himgalf -~hdppy -with "monetary . obligation" Ha
further suggested “to ' change "justify"” in “para. (1._)7 to "prove" o ox
"agtablish®. G me SRR T «wA

TSt

'Eof all squested ‘that “what wes meant was "prove" actual loss,

" Brazil suggested that "ask" be substltuted by rig ant:.tled To¥. '

Farnsworth agreed with this. -

“"" "Bragzil wondered whether then the words in. brackets were needed at

Tallon was not convinced that the words in brackets wers not
necassary even if “antit‘led to" were use.d.

‘Huahg' suggestfed that what was in brackets could be placed in the
comments . S .

Maskow felt that 1if there was any doubt about the clarity of the
prov:.s:.on it was better to say it axpressly and therefore suggested tha.t
the words in brackets be ‘kept. -
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Voting on the words in square brackets, 5 voted in favour of keeping
them and & voted for their deletion. The words were consequently deleted,
and it was decided  that their substance should be dealt with in the
comments-. S : L N B D

Crépeau observed .that one did qgi,fpay",a mpqétarylpbiiggtion; one
vperformed" a monetary obligation; one paid a .sum of money. '

Lando also suggested saying "pay a sum of ﬁ:bnéy"', which was the
formulation used in:the PECL. . .

Tallon pointed out that the French text said piééiéely'this.'
Bonell wondered what the title would then be.
Farnsworth suggested it could simply be "to pay money".

Both these suggestions were a#qéétad.
S+ Kemarov suggested adding "from the date of maturity to the time of
payment®. . ~ . - . : T ' o

Crépeau wondered whether itiwas.hecessaxy.
oo Brazil.--agreed with Komarov -that having the words made the meaning
clear. o ' I

Drobnig: observed that there were legal systems, such as thq_English,
afid alsoarbitration. laws which said “"only until théraﬁgrdﬁ andithen ne
post-judgment interests. ' ’ e T T

Brazil added that there might be a different between pre-judgment and
post-judgment interests so the gquestion did arise of whether it only
applied ‘to the time of judgment, and it might be better to spell it out.

Furmston saw no harm in speiling it out.

Turning to para. (2), Lando wonderad what would happen when thers was
no prevailing rate for prime borrowers and there was no law which fixed a
rate in the country in which the payment had to be made. s

Drobnig had the same doubts as some countries no longer fixed
jinterest rates. The provision should perhaps be made more flexible and
should réfer to or an eguivalent rate" or "or, in the absence of such a
fixation the rate prevailing in that countxy". '

Bonell wondered whether it was not really up to the interpreter to
interpret-the provision in a broad manner and that if there were no rate
fixed by the law the interpreter would resort to the rate prevailing in the
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sountxy, which therefors would de facto-be fiwmed - fixed by practice. . .
 ‘Drobrig ocbserved that the comments could supply this.

‘Maskow wondered whether it was neéeﬁsary'toﬁséy,ﬂ£hé;dué,place df:?
payment"”, whether *due® could not simply be deleted. : '

Dkéb@ig stated that it was intentional, because if *due” were deleted
it’could refer to the factual place of payment and the debtor would be sble .
to selsct any place he wanted; whereas the only ‘place which counted was the
oné the parties had agreed upon or which resulted from the qon;:act.' o

Furmston  wondered whether it was aimed .at. the situﬁtidn Qhere,gﬁé'
borrowed in Ohé cufrency but it was -envisaged that .one. would .pay in a
different currency, i.e. one borrowed dollars but it was snv#gééed‘thAt one N
would pay in francs. T

Drobnig felt that it could also cover that cage: if oné-borraﬁéd_;n_‘
Bnglish pounds and one had to repay in pounds the zule applied, and it
would also apply if one borrowed -in English pounds and had to repay inm US

Furmeton indicated that what he could not understand was what the
words "due place of payment® indicated which ene did not know before.

‘parnsworth ifidicated that "due place” was not common English usage in
the United States, one might say "the place where payment is dquf‘Qp,fhey
would be ineclined to say simply “"the place for payment®, meaning for
paymant under the fontract, meaning the place where payment is dus. . .

i peazil redalled that the previous week at the meeting of _the

Governing Council of Unidroit the formulation "the place for payment® had

pesn suggested by Prof. Goode and had been accepted by the Council. .

Drobnig was not sure that the fine distinction between the place "for
payment" and the place "of payment" would be appreciated, that this implied
that the debtor could not use any place he liked but only the one which had
been agreed upon. . S .

o Bonell pointed out that this was a problem which ﬁﬁgéﬁggd_maiﬁif'iﬁ
therpeffdrﬁance'Chapter,“and suggested that for the time bei@g_t@e‘sroup
agreé on “the placeé for payment”. ' g

‘ Komarov observed that in some countries several rates of”é$ﬁhange
were fixed by the state and he felt that -this situation should be taken

care of. He therefors suggested adding the word "appropriatgflté ";aféﬁ.,

Bonell wondered whether in the particular context of interest a
reminder in the comments might not guffice.
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Huang observed that the English’ version ‘of para. (2) did not mentionm .,
the contract and was therafore 1ess clear than the French ("The rate of
interest shall be ‘the average 'bank short term lending rate . to. prime
borrowers. prevailxng for the currency of payment [...]"; "le taux sera le
taux bancaire moyen de base é court terme mcyan pratiqué pour la monnais de
paiement du contrat [...]' 'y : : o -

' Bonall understood thae wourrency of payment" 't&  be sufficient in
Englilh, it had nothing to do with the contract: ‘thé ocurrency of .account .
was the currency in which tha contract expressad  the 'debt, whereas . the -
currency of payment was the currency “in which payment took place, even if..
this was_ contrary to the contract proviaions. The distinction between
currency of account and currency 'of payment was based on' the. fact that the
1atter could in some casea by law be different from the" currency of account -
wh;eh was the currency expressed in the contract. : : :

_ Huang wondered which versien should be used as the authoritative
version as- she saw a d;ffersnce between tha taxts. S -

" Maskow felt that she‘h&d'augoint, because it could be that according to.
the contract invidual payments had to be made in different currencies and-
it might therefore be better to deleta "du contrat™ in the French text.

This was "alsreed’ agon.

) Furmston felt that the more he looked at it the more difficult it
actually wal. what about debts axprassed in ECU? 5 .

Drobnig observed that the rule ‘would apply accordirngly.
i; Bon§l1iindicate&'éhatithérg were short-term bank lending rates in ECU.

Furmston agreed that there were but observed that they weve different:
in different countries.

‘Lando agreed that they were.”’

Furmston observed that the English text was divided into two halves by
a colon or semi-colon: in the first nalf one had to have regard to the
currency of payment and the placa of payment, but in the second half only
to the ocurrency of ‘payment. Hes wondered why there was this antithesis,
granted that they could be different, which ‘otherwise there was no pomnt in

having that,

Haskow thought that the reason was that in the sacond case thera Wag ne
place but only the law of 'the’ money ~ was “‘decisive '-and it was.. 8o

G ety gy T
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indéﬁehdantly £from the place.-

Banell objected that what it referrad to.was when there was. .ne. suchlﬁj
rate at the place. : I .

Furmeton gave the example of A borrowing Swiss francs in England heu'
was riot sure that there would be a prime rate for this; 4if there was no
prime rate for borrpwsrs of Swisga francs in England the rste would be fixed .
by the law of Switzerland - did the law of Switzerland fix rates? .-

Drobnig‘gﬁégivéd‘that this problem had already: baen addressed when thay
had decided that the comments would daal with this,  in the sense that in
the absence of a 1egal rate of  interest in Switzerland the commercial, rateﬁ

should apply.

Purmston observed that in England there was no legally fixed rate for _
prime borrowers, it was fixed by the market, although the Bank of England
gave the market fa;xly forceful nudges as to what it thought it should ba
doing.’s;milarly in the United States the Federal Reserve  influenced theu
rates of interest but did not tell the banks what rate they should charga.';

Huang gave the example of a commercial contract in which. the. curxency
wag the US dollar; according to these proviesions it would be possible to
pqy in Chinese currency, ‘but the: rate of interest for the .two currencies
would be quita diffarent. It was therefore important- .to.- decide which%h

currency would be paxd

Bonell indicated that in the case wheére the contract stated ‘that
payment should be made in US deollars and that the place of payment was
China,_the interest rate would be the interest rate .for US dollare which

ﬁpossibla to pay US ‘déllars in China, and that then payment was:
; Chinase currency, but what interest rate wounld then appxy? . ‘

Magkow indicatéd that the und-rstanding Was, that the monay ﬁor paymentj
was the contractual money (and this would be the rule), but ;hatrthera were
exceptions to this: in certain cases payment in a different'cukraﬁcy was
allowed_' For znstanca, in-“gertain countries = payment - in. the national
ury ncy waa a].lo’wed. In this case the national ourrency would be the
currency of payment. This “wag, however, not possible if .the currency of
payment had been specifically fixed in the contract. There was further the
case of damages, for which they had said that in certain occasions it was
permitted to ask for ‘damages to be awarded in the currency . in which the
damage ‘had acorued, and that it was not necessarily the currency. of the




contract, it could be a different currency. For ‘this reason -a broader .

concept rhad_“geen_jgsed here, but ‘despite this in cases where it had
specifically been Zixed that Gertain sums had to be paid in,: for exanplae,

us dollerz, the sums would then actually have to bs paid in Us  dollars-.and . -

not);n Chinese money.

;gﬁuéﬁéwiﬁdicatad that in some casés “it was actually impossible fbrftha,g
chinese pazty to pay inrus'ddllars #nd that ‘then the other party -would ..
agree to accept paymeént in another currancy, and what. then?. S

_Easkéﬁ ;ééglle@”éhaﬁ there was a proposal made by Fontaine which still
nad to be discussed and which dealt with the  case of there being different. .
cates of exchange. Hé suggested that the same or ‘a gimilar wording could be. .
used to cover also the problem of thers baing different interest rates. The .
sogdh"ggp;ingle"_ccgld_he used to cover this: "in the absence of such a
rate the applicable rate fixed®. - 0 S

H Fa:ﬁ§ﬁ§;£h réca;iéd]'t§$ﬁi_tha*fwéfd “"appropriate": whichwxhéd, baéan
discussed earlier was better than wapplicabla" because there might :be no -

”theié:ouﬁwqqfeéd.dn thé‘ﬁord‘“épbropfiafe".

£ -y

::tﬁrééi; referred tq_fpémiééf“ﬁoéas“df'pafa. (2) (“in which-money £héy
payment has to be mada"): he suggested saying "the rate fixed by the law of

the State in the currency of which the payment has to be made®. .

:, This1was'fquhd to be §¢cept&ble. e
Maskow cama back to the cuestion rdised by Furmston, of -the case when a
paymsnt had to be made in a country different from that of the currency in.
which payment had to be made (e.g. cwiss francs in England), when there was
nghprimg rate,ang;tnen'ihé'élternative*according*to their text was to.take
the legal rate, He felt thatLtﬁis‘Solutibn might not “be sppropriate. and

¢hat it would be better tao gay that in that case one had to take the. prime
rate. in the country of the currency in which payment had to be made. If
tpera'%gsihoﬁSuéh prime"réte}“ésjinvéhé cage of a currency which was .not
cpﬁﬂertible, thén_the_;éié sﬁéﬁld be that fized. :

,,.Soﬁeil:had hasitﬁﬁibns about this: if psyment had to be made in Bwiss
ﬁ:ancs,%n_Louépp, and there was no prime borrowing rate in London for Swiss
francs, why ghould one have te pay in London according to the prime rate of

_ = D:obﬁig_bbéérﬁéﬁ"th§t th§;;é&ﬁI“faEé'was‘ﬁsually rvather low .and was.
inappropriate as compared with ‘the rate fixed 'in the first sentence. It
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shoul& not be the 1@9&1 rate, but the ‘corresponding rate in.the country the
currency of which is involveéd: "the ~appropriate . rate which obtains for

prima borrowers in the State ‘ih ‘the currercy: of -which payment. has to be

made”, The same yardstick should in’ other words be used as in. the firstif”
instance.: ks . . _ R

Bonell felt this to be a changé of policy.

Maskow did not think so. the ‘idea was to use the prime rata,,and now
they had to find a place whére such a prime rate existed. Of course in the

first instance it was the prime rata o of the place of payment, but if thera

was nona, then they tried to Find the next most adequate place in which
there ‘was a prime rate,’and this place ‘was. the country of the currency
which was used.__k Sy ’

. Farnsworth indicated that then the proposal was that if one had Swide
francs payabla in London and there was no prime rate for Swiss. francs in
London then one locked to the prime rate for Swiss francs in Zﬁrlch and if
there wags no prime rate for Swiss francs in Ziirich then one looked ‘o thof”
law of Switzerland.

. Purmston and Landc came back to the ECU and %0 the situation where
thsre was no prime rata for tha ECU at‘the place of payment where one had a
debt in ECU and one had to pay 'in a countyy where there was no prime rate.

Bonell d;d not think that th;s could ba covered.

Lando pcinted Out that in the PECL there was a rula wh;ch related only”
to prime borrowers, but then they had a general provismn (Art. 2. 10{‘*’
npeference to a Non-Bxistent Factor") which stated that "Where the price or’
any. other. ccntractual term ‘48" to be determined by reference to a factor
which does noet exiat &r hag ceased  to -exist or to be . acce-sible,' the
nearsst. equivalent factor shall be substituted”. He suggested adopting a*
similar formulation here, which he falt to be more realistic than to mix in’
the State. The rates established by the State were often very low. '

- Farnsworth suggasted the formulation "the rate of intarast shall be the
averaga bank short-tezm lending rate to prime borrowers prevailing for the
currency of payment at the place ‘for  payment or, in-.the abaence of Such 8
rate,. in tha State the curreney of which payment is to be made" One woizld

then need to have anothar sentence ‘sovering the case when. there wasgno
prime rate in either place. He was, however, not sure that it mada a great
deal of sansa to have the catch-all rate, the rate fixed by the State.
Lande's solution to find the nearest approximation might be better. _
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Furmston felt that it made no sensg to Make the provision more .and more .

complicated in ordsr to deal wit:h mpra and more difficult cases. The

central notion was_gquite clear and “one ‘on which they: agreed, i.e.. _that &
commercial rate of interest ghould be paid, and perhaps they. should have 2
simple provision saying that interest shall be at some appropr iate"("' ‘

commercial rate, taking into account the place of payment, currency of
paymnt and so on, leaving it to the ‘arbitrator te do-the right thing.

Drobm.g felt that t would be odd if the rate of interest, which was a
relatively fined thing, wsre to be 1-£t to arbitration. .

Bonall suggastad the formulatmn "The rate of interest shall be the“
average bank ghort-term lending rate to prime borrowers. prevailing for tha )
currency of payment at the place for payment or, where no such rate ex:.sts o
at that px.ace, then the same rate in the State of the currency of payment.®

E‘arnaworth suggested continuing “TH the absence oI such .a . rate _at‘ )
either place. the rate of interest ghall” be the approp:r.‘:l.a.te rate Sixad _byz o
the law of the State of the currendy of payment™. o

This was ..aq:::aed by the Group.

Turning to pa.ra. (-3), it was decided to change . "ask .."'%gr'? to“:Ls
entitled to" as had been decided ‘for para. (1). N, T

Farnsworth ‘recalled that they had tried to avoid the problem of proof ,
and suggested that the same thought might be expressed by saying vif the
non-payment. caussd him greater harm" Ganerally they did -not - say which
party had. to prove. what. . S L .

Drehn:l.g falt. that :|.n +his connection the words "if he proves" should be' ‘
retained in.order to make clear the distinction betwsen this paragraph and
the preceding 9aragraphso ‘I'hay ‘were now turning to - real damages and
therafore proof was nNeCessayy, wheraas for interest no proof was necassary.r

< Talleon . agz'eed with Drohnig

Farnsworth observed ‘that in other comparabla rules they did not touch
burden -of proof. It might be more ‘interesting to see who ‘had. to prove
mitigation, or the avoidance or lack of it, for the rule on mit:.gation and
they said nothing . thare. In tha g@naral rule on full compensation they dida
not say that one. had to prove one's cia.mages <o get. full compensation and 1t
sesmed to him that para. (3) ‘was an- example of the full compansa.ts,on'
principle. He therefore felt that it would be better not to have it here. '
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The taxt o£ Art. 12 (6.4.11) as -£finally adopted therefore read as
follows: S mgam G e : I

"(1) If a party does not pay a sum o.f' money when it falls due “the
aggrieved party is entitled to interest  upon that sum from the time
when paymsnt ig due to the time of payment.

(2) The rate of interest shill be the. average bank short-term lending
rate to prime borrowers prevailing for the currency of payment at the. B

place for payment, or whetre no such rate exists at that placs, then thef

same rate In the State of the currency of payment. In the absence of
such a rate at either place the rate of lInterest. shall. be the
.appropriats rate fixed by the .law of the State of the currency of
payment.

(3) The aggrieved party is ent;tled to . add.z.t:.onal d‘amages .z.f ths
"non-paymsnt caused it a greater harm"‘ C e '

Introducing Article 13 (Artiele 6.4. 12), Tallon recnlled that ‘it hadlif:"
beer adopted with reservations. There was no corresponding text :i.n tha"' :
PECL. He did not find the title satisfactory and hoped it would be improved
upon. The provilion intended to remind of the necessity to give the judge &
large d;scretion as to the way in which damages were allowad. o

‘ Crépeau observad that with- respact to this article they ha.d mada ‘"themjz
big jump" in Québec, from lump-sum damages to indexing pa.yments, but when "
the gquestion had been raised the idea had been that it was all righi: to‘f{f"
index payments, but one had to provide the cxreditor with additional =~
sgcurity becauss’ it one thing to say that ons had to pay § 100, 000 now or
one had to pay § 20,000 for tha next f£ive years, but what about the
sacum.ty ""mh the creditor was entitled to cbtain? The way this had been
so;i.ved was that not ‘only could the court index the payments, . but it could i
also ordar any a.ppropnate form of security to make sure that theu'
:m'. talments would be pa:.d. at the due time.

Hartkamp :.nd:.catad that the article of the Butch Ciw.l Code raferrea to :
in the comments only referred to the damage which had not yet occurred,
i.e. future dm‘nage. 1f this rule were inserted -in the Pr:.nciples, then it
would go ruch further than the article referred to by Tallon. As regarde&_""
Crépeau's po:..nt, the article referved to by Tallon alsc had a2 rsference to’_"
the duty to furnish a security if the judge allowed the. debtor: to pay in~
instalments, in which oase he @onld, and normally would, ask for
securities. Ha d1d not think that in commersial contracts where damage had
already occurred, thé court would easily allow. the debtor to pay in
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imstalments. In the Netherlands this was only done in law of torts for
future damage occurring to & person's incoma as & rasult of harm to &
person‘s_physicg}:intag:ity but so far never in commercial cases.
rallon felé that this was coversd by “according to circﬁmstanees;;i;.

“Maskow observed that this artidle referred to tha Judge, with the

consequence that the whole’ artiele focussed “on the judge, whereas the

primary aim of the Principles was to advisé the parties.
Tallon felt that it was not possible to escape the judge.

uxpmarqv,had some doubts on the utility of the article as such, because
although it was quite gound for the regulation of domestic relationships,
it was not that appropriate for international commercial contracts bacause
there were so many implicatlons within this realm. He felt that it would
nothbe_of advantage to the Principles if the judge or court were allowed to
interfere in this way with the relationship between commercial people.. The
majority of disputes in internaticnal commerce were settled by commercial .
arQitration‘and the arbltrator was very seldom allowed to go this far. It
was, _up o the plaintiff to decide how he wanted to receive the damages,
wha;hgr”in a lump sum or in instaiments. -

pate-Bah alsc had doubts on this article. If it were :retained, he
supported Crépeau’s version. It was important to keep the idea of the lump .
sum payment as the primary principle, otherwise parties, or at least one
pazty, cggléJpeeﬂiﬁnas an_éésy”wiy out to go to arbitration or. to a court,
becausa_thgnﬂhe'cqﬁiH §é§_§gymant iﬁEiﬁétalments.rathar than having to pay
it a1l at one time. IR ' o

 Lendo felt that they wers dealing with a marginal eituation. .

, Farnsworth wasfﬁdﬁ‘éﬁéé?tﬁﬁt fheséfﬁréblems'didcﬁnt-ariaazin'qpmmgrcial :

copﬁ:ac?éagli‘théfgiwére'idhgziéfm eonitracts and there was cne party who
was, for example, to pay royalties or o foa based on production to another
and then the contract was broken dnd one had to forscast far into the
future how much would be earned from the contract, sometimes it did happéﬁ'
nnt“qniy_phét:tha dafehdeh£fwou1d prefer to pay in instalments but that the
claimq§§ wq§;d_liké‘iﬁstalménts because the claimant was otherwise¥unablq
to prove how much the damages would be in the future. In the United States
instalﬁﬁﬁ;;damfges were not used with very rare exceptions, but he .was
inclined te be sympathetic towards a provision ae'long as it was made clear
tgat'ﬂéﬁgéas_in'gﬁstalméhfa:was"theexceptionafor:only-unusual,cqses,, _:

| 7allon did not like the division proposed by Crépeau of a principle and’
then the exception. He guggested that the modification ©if appropriate
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taking into account the nature of _th;e_:i;amag.e, [,ha-m]" proposed before might
be considered. ST . o

Drobnig had. great sympathy for the Crépeau approach because  in
commercial situations in probably 98% of cases compensstion was made by
lump sum and this should be, refigeted in the Principles. The cthar was
clearly an exception. ' s A' ' W

Pallen still did not think that this was g_p;;ncipl,a and an exception,
it depended on the nature of the damage. There was no “"special” nature of
damage just ‘ag -there was. no “"general" nature, there were just different
kinds of damage for each . of which one or other solution might be more
appropriate. : ' ST o IR

" ponell indicated that a question which had to be considerad was whether
che decisicn of damages in a lump sum or in instalments should be linked to
a gpecific request on the part of the parties or whethexr it should be at
the discretion of the court. If the formulation was "may be awarded" then -
everything was open and ultimately the parties were given no guideline.

Farhsworth indicated tl_z,at_'}.;Ln the only ‘arbitration case he had been
involved “in, in which instalment damages ha_d beesn asked for, it had  besen-
the claimant who had asked for them, not the defendent, and the claimant -
had wanted them because the claimant wes afraid it would not be able to
prove what the damages actually would be in the future, so the lump sum
would be small. He did not think that one could say that 6ne ‘or the other
party must ask for it, one did not know which. '

Crépeau wondered whether | the '. Grogp. _coﬁid x;é:g__t agree on 'tﬁé*iarinciplea
that lump sum was of right whereas instalments was a ‘matter of ‘arbitral- oxr:
judicial: discretion upon the request of sither of the parties,

Voting on such an approach, it being understood that the addition:of

the request of either party was not necessarily part of ‘the proposal, 9
voted-in favour. ; '

" Romsrov i wondered whether this approach meant that  if ‘the ‘claimant
wapted instalments and therefore claimed instalments, “but “the Yudge saw
that it was not appropriate in the circumstances to award - the -damages ~in
instalments, then the claimant would not be awarded instalments but a lump
sum. If so, there was & rastriction on the claimant. =~ 0 ol

47l gartkamp recalled that_‘it'.had been . deéide_t}ia'that'thiése ‘kinds of problems
should not be dealt with because. they touched on national procedural law..

ponell agreed that this could lead intc a vary complex area.
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‘Phé text of para. (i) as finally adopted vead as follows: ..

rnpamages are to be paid in lump sum. However, they may be payabla i
instalments when the nature of tbe harm makes this appropriate”.

; Thrﬁiﬁq'to‘para. (2), Lando quariad the possibla indexation of damagas”f
which were to be paid in instalments. o

Bonall felt that this was xelated 4o the whole guestion of seourity

7 Maskow ‘observed that the question of securit;es was. relevant only forf:
those cases where damages were payable -in instalments,,The scope of para.}:
(1) had now been narrowed with the consequence that damages could be paid
in instalments only when the nature of the harm made this appropriate, ‘and
this moant that there was rio need for security. He. indicated that he would
go in tha dlreotzon of givxng the judge & strong posit;on, and in faot part
of Tallon'l draft did go in that direction. As regarded oommaro;al mattarl,q'
however, moxe importanoe should be. giveﬁ to the autonomy of the parties..

B Crépeau felt that the need for saourity was graater 1n commarc;al h
matters Whatevar the nature of the case, once damages in instalments had
bson adjudicated the creditor could never be sure that he. would receive all

that was due to him.
,: Hartkamp and Farnaworth aqraed with Crépsau,

Maskow referred to the case of damagss in case. of royaltaas. #f‘théré”
was no sacurity for the royalties, why should there be for the damages? Tha
oreditor would and up getting more than he had before.

probnig wondered whether seourity was actually damanded in the practloe
of commeroial intercourse. He was loathe to lay down a new pr;no;ple if it
had no bas;s ;n general commercial conderstanding.

tando could think of situations in which the princ;ple waa useful;
Ingtalments were requeated for a varigty of reasons. If instalments ware
awarded on daman& at the regiest of one .of the. parties the o:ed;tor'would
not require sacurity but on the other hand the debtor would. o

&

Bonell wondered what socurzties could ba offered . ”ﬁtﬁ_ ) :tf

o Crépeau suggested in general movable property, bank warrantles and the
warranty of’ a private warrantor, - specifically for international
transactionl warranties offered by banks or trust companies. o



- 91 =

‘grggik ‘f@lt  that: they were getting into matters which 4id not come
within' the scope of the -Principles. He shared Drobnig's reservations and
also wondered how it would work in practice. ' o B

Voting on whether or not-to deal with the question of security, ¢ voted
in favour and 5 voted against. ' - CoTeET

Maskow pointed out that German. law had ) Eésp;:'iéfiong ‘as to indexation
and suggested that the comments could indicate that. in some legal systenis
indexation might not be allowed. ' R R

The text of the article as f£inally adopted read as ’fqlic_':yis"zr'r o
‘w(1) Damages are to be paid in .lump.sum. However,. they may be payable

in instalments when the nature of the harm makes this appropriate.
(2) Damages to be paid in instalments may be indexs W, TR

It was decided that the title of thearticleshould be _;"h{aﬁﬁer of mionetary
I‘&d:?SS". ‘ . : T e ’ ST

_ Introducing Article 14 (Article 6.4.13) Tallon observed that there was:
ng similar text in the PECL. - :
' ArBpeau” found ‘there -to ‘be a discrepancy betwsen the French and ‘the’
English texts, in that the French referred to "1'appréciation de 1'étendue:
du préjudice” whersas the English referred to "the extent and the amount:of:
de sges", He suggested modifying. the. English text, so as €0 making it
conform to  the’ French which was the o_z"igi_na&l, o make ‘it read " "The

asgessment of the damages is normally to be determined as of the date of
th@f;n‘al judgment!l . Len B UL LG B g

i nrobhiy ingteéad felt that the 'Ipr"c,_:‘visign was wsznrg‘ and ‘that it therefore
ghould be delsted. e R

" Bonell added that it excluded the possibility <that the partias
themzelves decide as of when the damages are to be@“?“??‘ﬁ?df

" Furméton ad&ad‘that”-in-ﬂnglish iaw the basic law assessed the damage at
the date of ‘the breach.. o : ' TS T i e

Pty

Tailon felt the matter to be covered by the full compensation rule.
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&éékqw indicated that what was decisive was that the facts that were
known at the time of the judgment. He also felt that the provision could be
deletad. amme - o o

‘Lando felt that the provision should be deleted.

Komarov also felt that the provision should be deleted. It was
redg@dagti”i?i ?gay*?had already- given the plaintiff the right to claim
damages also for fu€iire hazm. /v liw - o e

Tallon pointed out that the point of the rule was that all variations -
could be taken inteé @ccount. :

“probnig howéver felt thet ‘this vas taken care of by the full
compensation rule.i o o0 : o g

_ Buang also felt that it could be left out as it did not cover the case
where the parties settled the matter themselves.

Furmeton agreed that it should be deleted, which would make the -system
more flexible.

Crépeau warned that flemibility could produce'uncertéiﬂfy'éhd’that if--
nothing was said the consequence was that there was no uniform rule. '

Brazil agreed that it was best to leave ocut the,artiéla. It was unreal
to talk sbout a date of assessment &as the avidence often covered a ‘period
of ggaks, one could be talking .about a situation which had arisen savaral
ronehs esrlier. - | TR

_ Crépeau observed that the gist.iof the rule was that one had to “take
in@d;aQQEﬁn;“%pE'fééts between' the: time of thg_bgéach.gﬁdehQ time of the

o R

assessment. '

 Furmston suggested taking out the proviasion, although he indicated that’
he could live with a -rule which permitted but did not require that
post-breach @vents be taken into account. C Lo

| yoting on the deletion -of the article, 8 voted in favour of its
deletion. The article was therefore deleted. . ' S o

Tallon suggested that a reference.to the problem treated in the article
be placed in the comments to the provision on full compensation._ .
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Intrcducing ArticYe 15 ‘(Artiecle 6.4.14) Tallon referred to Art. 4.509
PECL which stated " “tHat - "Damages - aré -to-be measured by the currency whzch/_
mogt appropriately reflects the aggrieved party's loss". -

“Benell raferrcd to Art. 5.%L.15. (Currency of payment) which followed a
aimzlar apprcach. EEEERE :

‘ Hartkamp ' wondered what the difference in practica was betwcen Axt.“
6. 4. 14 and Art. 4 509 PECL. .- : e

rallon felt that the PECL rule might be-nnrepflexibla.

Crépaau raised tha question of the "currancy of the contract" which for
a normal reader was a texm of art which indicated the currency to be taken
into account. He wondered which curxeancy it raferred to. Art. 5. 1 15 did
net dafzne tha currancy of the ccntract.

. Bonell indicated that the currency of the contract would be the
currancy indicated in the contract.n :

o Furmston gava the ‘apample ofa: tzme charter in which the net~c££ was in
another currency. ‘The currency in which one paid was in tha contract and
the currency in which one suffered loss was not kncwn. '

: Komarcv ind;catsd that = two clauaes ‘WOTe ccmmon° first one' which:
indicated the prica in ‘ys doliars, aeccndly one which indicated that “eniamd
price “should’ be paid 1n, ‘for' example, Italian-lire. He stresacd that tne;
currency in Art, ‘I5 -was ‘the currency of payment and not the cgrr-ncy cf>
acconnt.”

‘Hartkamp'felt it to be unclaar what was meant by tha currency of the
contract, also for example in Art. 5.1.15(2)::I%. could not_ be cnnatrued ‘i8
the currency of account as it was not possible to force a party to pay “{n
ﬁhe currency of account. ¥ R

Bonell indicated that Art. 5.l. 15 relnted to the casa where tha price
was expressed in a currency and that was that, in which case there was no
problem. The situation here was where the contract itself . indicated that
payment should effectively be made in a currency. This case would fall
under Art. 5 1.15(1)(b) as a differsnt currency was concerned The term
‘"currency of contract" was however misleading as what was intended was thc

currency of actual payment.
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© .Maskow suggested -that then."currency of payment" should be used
instesd of "currency of contract®. o o Pl R e D e

- Farnsworth recalled that:Art. :5.1.15 had raised several . questions in
the Governing Council. The : outcome. of  this. . discussion _had been a
recommendation that the Group racensider the use of the. word, “effectively .”'

“"Hartkamp alzc recalled the discussion, and that it had been suggested
that the currency of the contract was the currency in which the oblzgatzon
was expressed. He suggested that this was wrong, and that what should “be
referred to wag the currency in which payment .of the obligation had to be
made. He wondered what the situation would be in the case. of a contract in
which the price was indicated in US dollars payable in Amsterdam and where*
payment had to be made in Italian lire.. s

Fuxmston wonderad whether the curraney of the contract was dafined.

%

Bonell 1ndicated that it was not.
Lando also falt that what was meant in Art. 6.4.14-wa§uuﬁdiaar,:

Bonell suggasted that Art. 5.1.15 b- redrafted uszng Art. 2. 111 PECL
{"(1) The parties may agree that payment shall be made only in a specified’
eurrency. (2) In the absence of such agreement, & fum of money expressed in
a ‘¢irrency other than that of the place. where payment is due may be paid in
the currency of that place according . to the .rate of exchange prevailinq“
there at the time when payment is due. (3) If, in a case falling ‘within the
preceding paragraph, ‘the .debtor has not paid at the time when payment is
due, the creditor may require payment .in the ocurrency of tha place whera
paymant ‘i due aceording to the rate of exchange prevailing there arﬁher at
the time when payment is 'due or at the time of actual payment") o :

_ Bonell indicated that in Hartkamp's case the debtor was no longer
antitled to’ pay in’ putch guilders becauss. the contract clearly said that
payment had to bs made in Italian lxre.p :

Hartkamp stat@d that that wag not his example” } there was no
statement that payment had to be made effectively in Ttalian lire. The
dehtor would be allcwed €0 pay -in dollaxs according to Art. 5. 1 15.

Bonell dzd not think so.

“Parnsworth agreeﬁ with Hartkamp Hartkump's axample was: A promilea
to pay a million dollars' worth of lire in Ameterdam. That did not say that
payment should be made effectively in lire.

Bonell recalled that "effectively® had been gquestioned in the
Governing Council because what was really meant was "specificalliy”, i.e. if
there ia a specific provision that payment must be made. He wondered
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whether Hartkamp thought that if a contract axprassed the price in dellars
but then had another provismn wh.ich stated that paymant ‘had to be made in
Italian lire, the debtor would in such a case on th- basis ~of Art. 5 1.13
still be entitled to pay in Dutch gu;lders. : s e

Hartkamp stressed that he had intended ‘his example 'in  the way
Farnsworth had reformulated :l.t. A wanted to have the million dollars' worth
in lire in Amsterdam. In thas casa hs thought that A cculd pay in guilders.

: Farnsworth agreed What ona said wa.s that one wanted to measura ‘the
number of lire in terms of dollars, but these rules did not take account af
how cone wanted to measurs something. : S

, Bonell :Eelt that then they were again in a different situation, i.e.
tha so-called indexatian alauae, thera it was sajd that this was the price,
it was expressed in Italian lire according to tha rate of axchange with the
US dollar at that time. The Italian lira was clearly the currency of
account. even if it wae linked to the dollar as an index factor. In
‘Hartkamp's_ case the prica was just expreased in Us dollars and then anotheyr
provisicn said t:hnt payment had to be made in Italian J..ire. C e NG

Hartkamp atated that in “his- way of legal thinking - orie had %0
distinguish between the money in computat.r.ons, the money in obligatione and
;the money in. solutione. In computations ¢f course meant the currency of
‘sccount s In. h:.s example the dollars would 'be the currency ‘of ‘account. In
Bonell's .more simple a.pproach, when A cawed dollars but had ‘eoc pay “in
‘Amgterdam, - ha. would not call thé dollars the money of account, ‘they would
~just -be the money in obi.:.gationa, but in that case when one did not refer
sto.another value. of currency and he did not think that one spoke of the
-currency of account. . R
el vag “5,1,15" wag hiot
:_;vez'y good, it covered both the payment of the money . ‘and - the’ paymant’ of
ydamagas. -The concern here was how to measure the damages, ‘because there was
:the rule-in Art. 5.1. 15(1) which explained in which currency one had ot pa;r
- once it was measured. :

Bonell agreed, but added that as the problem existed also with
respect to Art. 5.1.15 an effort should be made to settle the guestion
. there too. .. Ha suggested that some draftz.ng changel aleng the lines of the
. PBECL would overcome &t least part of the &:.fficult:.es. !-Ie adma.tted that
Art. 5.1.15 was open to divergent interpretations. ' o S :

g Hartkamp suggested that tha comm-nts m:.ght ind:,cata what wWas maant by
- rourrency of the contra.ct" in Art. 5 1. 15, SR ‘

Bonell obaerved, however, that the discussion had madé it apparent
that the term “"currsncy of the contract™ wag not a fortunate one, because
it wag misleading and would therefore have to be changed. H
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Faxnsworth recalled tﬁat it had Dbeen suggested that ‘thay say
nourrency of account” rather than "cufrency of the contrazct", even if tha
digoussion had discouraged him from thinking that that was a good idea. He
thought that "currency of the contract® was unclsar and that Crépeau was
correct in asking what was meant by that. what ‘he thought was meant was
that the currency of the contract was the currency in which the price, or
in which the moastary obligatidh, was supressad. Whether they wanted to put
that in a definition, orx whether they wanted to put that in & comment, was
maybe a matter of less importancs than to understand that to f£ind what was
meant by the currency of the contract one looked at the number and the
symbel which came with it. : ' : -

. Hartkamp suggested replacing “currency of’ the contract® by "the
cﬁrrency in which, according to the contract payment has to bae made". That
was then distinguishable from the currency in which actual payment took
place, which might be a different currency.

Bonell thought that in Lﬁ%%ctice ‘the case where - the contract
detsrmined the currency in which payment had to take place was less
frequent that the case where the price was just expressed in a currancy,
without further qualification, with the consequence that the quastion arose
of how payment actually had to be made.’ R

To Furmston it seemed that what made the provigion unclear was that
there were at least three different currencies which were being discussed
_aﬁd it attempted to talk as if there were only two. It was possible to
envisage practical situations in which “‘there was one - currency which
denominated the extent of the cbligation {which he would not call currency
of account but it could be called something else), for example, one sells
1,000 barrels of cil at U $ 25/barrel and the contract zays *payment in
Rotterdam,in,ztaliéq‘}ire“. In that case money was to be paid, currency of
payment wag Italian lire, the currency of the place of ‘payment was guilders
and one should not assume that the currency of payment and the currency of
the place of payment would alwsys be the same. If they were, then one only
had two currencies to worry about and it was all much easier. He did not
think that the exiating formulation of Art. 5.1.15 actually covered that
sort of fgg£ §itgatién very well. e e

" Bonell recallsd that there now was an attempt ‘at a formulation to
cover this: "currency of the eontradt is curvency ‘in which the -monetary
obligation is expressed as being payable" - and here he was lost, becsuse
. how often did parties express the monetary obligation in a currency and add

the Further words "and this has £o be paid in that currency"? It did
happen, and this was the gituation envisaged under para. {1)}{b) but. it
.. might well happen that the parties Jjust expressed the price in a currency
) difféfent,from‘thag of the place for payment and that was it.

Farnsworth objected that then it was not possible +to answer



Hartkemp 8 example. Ia Hartkamp's example one did not really know whether
whet was meant by "the price is expreeeed” was the million dollars or the
lire equivalent. 1t his examplé were simplified and A gimply said that he
would pay a billion lire in Amsterdam, the currency ‘in which the price was:
expreesed as being peyable was lire and it would not be necessary to say’
*and the price is payable in lire". If one had a ‘tontract in Rome which
gimply said "a billion lire®, it would be expressed as being payable in
lire.;The noticn of be;ng expreseed as being payable was an attempt -to make
& distinction between the simple caxé where one just put the lire sign
before the number, and the case where it was apparently “thought that’ one
had.tq_have‘e_apeciel eg:eemeet thct peyment must be mada in lire.

8onell agraed and added ‘that" acccrdzng to Farnaworth's defcnitlcn ‘the
firet caae wculd not he covered. c - B

'i Fnrnswcrth stated that 1t would be ccvered ' f‘ RS

_ Hartkamp stated that when he had said ”accetding to thaobligation ‘it
ehculd be paid in“ _he had maant what in ?rench wculd "be * "lorsque
l cbligaticn cpta sux" ' o N PR

Bonaell thought in obligatione was totally different, as ther'e it was
the object, like when ocne indicated a currency which was no longer valid,
in which case cne spoke of the currency in obligativne, for instarce three
gulden frcm centuries ago, or in’ currency transactions. He could, however,
hardly 1maqine a language which was clearer than the one’ adcpted in the
PECL en& euggeeted that that formulaticn be ccne;dere& YTt T

Hartkamp‘and ?érnswcrth observed that para. (2) contained the. word
"expressed” .

.Iskqw recalled that the question of nonvtransfereble currenciee had
to be co idered. : S .

e Fernswo:th 1nd;cated thet his d;ff;culty was in Hartkamp'e example,
because he did net know whether the currency expreesed wae dcllars or live.

X et
R . e

"[ Drobnig thcught that if dollars were meant it ahould be covered ‘by "
‘sum of money expresaed in a currency ' R 2

_ Furmston wondered whether if he sold oil st so many dollars a barrel
payable in Itelian la.re in Hclland, Art. 2.111{2) PECL would > involve
convertxng directly from dollars inte guilders without” going thrcugh ‘Lire,
whzch could make a lot of difference as to how much™ one ended up with
essuming all three currencies could fluctuate. He would have expected that
one converted from dollars into lire at whatever date was appropriate for
.the ceonversion then if there was some rule which required payment in
guildera and not lire begause the lire or the guilder ‘was not cenvertzhle
then one convertad again, which might be at a different date, Lo
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; -Maskow suggested that ii»onéwtook-hrt;_Sslyls-a&witlstoodﬂahd_énix
replaced in- lit. -(b) the T“currency of . the contfact" wa, “the.. currenéy
agreed”, ‘ther in Hartkamp's -example - what * had been  agreed would be .a
question of interpretation, whether:or not At had been agreed that paymeut
shauld effactively bé made in ldzre: . : N o

‘Purmiton did not think that Art. 5.1;15 WwaSs aiméd ét;thé proBiéﬁs
théy were discussing, it was primarily aimed at those cases where :it.was
dgotuslly non—convartible aurrencias. . : ;

Bonell suggested ltartlng with "a monetary obl;gat;on is expressed in
a curtency other than that {...1" .and then under lit: (b)."tha parties have
agreed that payment should be made effectively in the currency in which the
monetary obligation is expressed”. The comments could then explazn that
gometimes the case might be even more complicated, that three currenciss
might be involved and that therefore Hartkamp's payment clause (the Italian
iire claugse) should be ¢construed as rendering the Italian lire tha currency
of account and of payméent because that was- expressly stated. He would have
no hesitations in saying that in Hartkamp's example, if it were stated thét
payment had to be made in Itallan iire in Amsterdam, then that came under

para. (l)(b)

-~ Magkow did not think that this WAE BO dcciaive, it was a question of
1nterpretation of that clauge. He himself would agree with Hartkamp that it
aid not necessarily have to be paid in Italian lire, it was only. a clause
to give a certain yardstick for the:measurement. of this amount and it did
not mean that it had to be paid effectively in lire. He could, however, go
‘4iong with the modifications .Bonell had proposed for Art. 5.1.15.

Komarov felt that this example had nothing te do with Arc. 5.1115,
‘Herauge héreé the sscond currency came . into operation through the. operaticn
of the law, but in his example the two currencies came into play  because
the parties had sc agreed. In a case where there was both the currancy of
decount and” thereﬁrr@ncy of payment, if. the provisiocn: referred only.to the
igrerncy “of ‘the ~contract:-and it was understood that by that what was
referrad to was the curremcy of account, then the party would be interested
‘in Naving ‘damages not in the -ourrency- of payment but .in the currency of
account. That was why he had connected-the definition. of the surrency. of
the contract with the currency of account.

Drebnig came" back to. Bnnell'a proposed modifications to Axt. 5 1.15:
{F ¢hé first line of para. (1) were also changed to: read "If a. monetary
“cbligation 'is' expressed" inatead of rdue’,- that. would changa the intention
fa dgug™ -indicated thé-currency:of payment and that- wag the, agraed currency

3of Paymant.ua Lo el H g Eaa e S R TR T

SRR + R Eeees

' Bonell pointed ‘Gut- ‘that -the FECL had used only two . concapts - fhe
current in which the money is expressed and the gurrency 4in which payment
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takas plaas.

Drobnig felt that the - pscx. formulation 4id not fully take intd’
account situstions such as that in: Hartkamp's proposal. If they started tog
redraft Art. 5.1.15 they -should.stay within the terms of art. 5.1, 15, and&
the monetary obligation due  was: then really the agreed currency forf

payment.

Maskow felt that it was the same in llt. (b).

Drobnig agreed that it wag: the same in 1it. (b), with the difference
+that there this was related to the currency of. account - ona. could relata'
the currency of payment to the currency of account, in which case in
Hartkamp’s exampla it would say hat payment had to be made in dollars.

Lando suggasted using the Latin express;ons Hartkamp had qucted as at
basis to decide what they wanted to gay, and then aftervards findinga

appropfiatn English sxprassionsg -

“Bénell: pointed out that L computatzons referrad to tha way one
actually calculated the amount to be paid, in selutione to the way omé
paid, and in obligatione could only refer to the monesy as the object ‘of
what ane was doing. ‘ C . . :

ﬁartkamp instead insisted that that wa- not. the normal nmanlng of
thédié tiords. These words were the. currency in obligatione - that was what
one had to pay. In obligatione would be what one had to pay and in
solutiore would be what one was allowed to pay by the operatian of law, and
Komarov had claimed that . this provision stated that one was allowed to pay
in guildera although this was not this was not the money i obligatione. '

“brobnig wondéred ‘whether they should not look through the PECL text
'whlch vag ‘the clearest.: It dealt with the threewcurrency aituat;on - with
Ethe agréed cirrency of:payment (pars, (1)), with the case where no currency
‘of paymeht had been-agreed but it was supplied by this rule in that ymént
could ba madé in the' currency  of . the place of payment (para. (2)), and’ 1a
the bacKgroind was the currency of account. He thcught this approéch was
much easier than that in Art. 5.1.15.

Boriell- cited Nussbaum, Mbnsy in the Law, whxch stated "Where a debt
is contracted in a2 money other than that of the place of. paymant, the Taw
of that place fregquently provides that in the abeence of an expreased
stipulation’ to the contrary, the debtor may make a payment in local
currency egquivalent to the sum contracted for in the debt. This "local-
payment" fule merely gives a privilege to the debtor,ﬂ[...] *  Nuasbaum
‘slearly spoke of "money of contract” and "money of payment“. "anay of
‘ contragth: "When a debt is contracted in a money cher than [...} v which
“he thought was- precisely “Where -a -sum.of money is exprasned in a currancy
other than [...]". He thought that with such a rule a lot was achieved in
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clarifying matters, even if he doubted that this covered the whole field
(there were alsco Iindexation clauses, for example). He suggested ' that
Pontaine, who was the Rapporteur for Art. 5.1.15, should be asked to change
the article to read "If a monetary obligation is expressed in a currency
sther than that of the piace of payment [...] (b} the parties have agreed
that payment should be made effectively [specifically] in the currency in’
which the monetary obligation is expressed. (2) If it is imposible‘for the
debtor to make payment in the currency in which the monetary obligation  is
expressed the creditor may ragquire [...]1".

. parnsworth wondered whether what was intended by neffectively” or
vgpecifically” was what Art. 2.111 PECL stated, i.e. "payment shall be made
only”; then they should say “only®... . . ' ‘ '

Hartkamp did not think that wgpecifically” would do because it would’
restrict the éxception rule more than it should be restricted. It had also
besn the opinion of the Governing Council. o

Farnsworth recalled that the vote in the Council had been ¢ to 7 and
¢hen it had been ‘said .that it should be loosened up a little, or that
scécount should  be- taken of the. fact that 7 peop;ea' "_d::i'.d not like the
exception at all. : s SR

Lando suggested saying at the beginning of Art. '5,1.15 "If the
durrency in which - the obligation is exprassed (the currency of +the
Gontrdct) im different from that of the place of payment [.. .1" which would
avoid'the repetition of the curxency in which the obligaticn is expressed.

¢ 7 cpépedu ‘pointed . out that anyone reading Art. 6.4.14 would not know
that the curréncy of-the contract was dg#ig@@ ih_ Art. 5.1.15. B i nn

Th% conélusion it was agreed that the opening words of Arc. 5.1.15
‘woild bé changed, that the "cuxrency K_gf;'.._ﬁhe; égntract“';iit_i paras. (1)(b) and
44¥" would be-changed to "the  currency in which ‘the obligation 'is
‘expressed”. It would:then be a, drafting matter whether it was to “ba
‘vepiaced here as-well as elsevhere or whether a definition along the 'lines
‘adopted “here should be put in the 'a:rticle' on definitions. For thé moment
the provision would stand, the only change being the word "expressed’. -

crépeau pointed out that the comments had used the e:épression
“sgurrency of account® and he suggested that if that expression were used it
“ghould be defined. ' ST
- ‘rande and Bonell thoug.ht that ;1.11: should bg done away with.
. Coming back to Art.. 6.4.14, . Cr§p§5u cﬁ'iseg\:;ea_éhjat when one went
“‘gyrther into the sentence one saw "or in the ‘ourrency in which the loss

~aderues® and he wondered whether there was not a linguistic difficulty ia
loss accruing. There was, in fact, _a‘;:di._iscrepanc‘:y between the French and the
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English again, as the French Baid “la monnaile dans lagqualle la prdéjudics. a
étd souffert" and the English said *the - currency in "whicli . -the loss
accruen™. B TR S CL

Parnsworth indicated that "the loss is felt" was sometimes used in
American Snglish. SO e

_ Crépeau also wondered whether theé actual phrage "the ocurrency in
which th@ loss" was cleax‘, or whether it was “the currency of the place
where the loss occurs" T mEnE B AR R

Drobnig gave the example of ‘@ truck which had a first accident in
E‘rance for which the _expenzes would be in French france, and then later on
has a second accident in” s;:a.in for which the expenses were in' pesetas.
Francs and peseta.s would be the cux-rancn.es in which the loss ocourred.

crépeau ‘indicated that his question when reading ‘thie was whether
thare was a prohlam :.f a loss occurred in two different countries. - Coad

Droﬁﬁig could not see any problieén. In those cases the loss.:-accru'e&'-'- in
both currencies. : e .

Drobnig drew attention td the first part of the PECL formula which
was intended to cover the problem which arose when the purchase price. was
expressed in dollars but was not paid on time and interest then acorued: in
,wh:.ch currancy would the interest accrue? The answer to this problem had
been given as ‘the currency of “the contract. Similarly, if. one did not
deliver on time and had to pay a penalty or liquidated damages of 10% .of
the outstanding deliveries, that would also be in the currency of the
contract. s i - R ; : e e R e e

e

Bonell stated that he had arrived at the conclusion that' what' was at
t-take was the measurement. Once it had been expressed it was a: guestion .of
payment or no payment and then there was the other rule. He therefore
thought that the formulation should be changed to "Damages are to be
messured”. This no longexr had anything to deo with currency! regulations
“etc. ' bec.&use that ralated to the actual payment,

Tallon agreed that ths brackets at the end of the pxovis;on should ba
taken out, but he preferred the old formula of Art. 6.4.14 to the PECL
f"mula because it ad&ressed the s:.tuation whic.h was the most fraquent.

‘Bonell @tressed ' that it was ‘not a question -of “the .rather.- vague
formula, that was a separate question. He wondered whether they could agree
that the language should be changed to something like "Damages are to be
measured either in the currvency of tha contract or in the currency in which

_the loss accrues according to which of the two is most appropriate”.

Tallon could not see any major difference, but agréed to do it. ... ..
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Brazil wondered what was meant by "messured” - simply Qalcpiated?
Bacause it might suggest rather mora than that. B "ﬁ;wh: »
. ponall indicated it meant: caloulated and expressed, but thought that
enly "calculate” might suffice. ' L
_Maskow suggested that then it would be sufficient to say that damages
had to ‘be calculated in. the currency .in which they accrued, . and tu leave
out the currency of the contract as that was & question of the payment of
the damages which had to be made either in the currency of the contract or
in the. currency which had already bean agreed.

Drobnxg raferrad t@ his example of interest which was expre sed 15 a
percentage only, or. of a penalty. or liquidated damages which wei‘a a.llo
expressed only in a percentage, without any indication of currency. He
thought that it.was clear that then the intentlon of the parties was that
the intsrest should accrue: in the currency of the contraet, of the purchase
price, and that this was true also of the penalty clause. For this reason
the:part of the formula which referred to the currency in which the loss
accrued was not accurate encugh. I

Lando added that that was one of the reasons the PECL formula was
more’ adaquata. ; o

B possible formulatzon was thus “Damages are to be calculated e;ther
An the currency {af the contract]. or in the currency in which the harm was

'sufferad"

PV e

€

Eurmston wondered who wasg to make the choice.

Drobnig observed that for certain items the first part of the rule
‘was .adequate, whereas..for other ditems the second part of tha rule was

:adequata. : = e w TE wmme - oan 7

Bonell suggesteé adding ”whichavsr is more apgropriate"

Maskow and Furmston 1ndlsated that thzs should then be explalned in
'the comments..

Benall concluded that there was agreement on the formulation‘"bamages
are to be evaluated either in the currency of the contract [in the currency
~in-which. the monetary obligation was exnpressed] or in the currency in which
rghe-harm was suffered, whichevay is more appropriate.ﬁ

e Huang suggestad saylng “calculated" or “measuxed“
Furmston indicated that "meaaurad" or “assessad“‘ Q&ul& Eé mora
natural than "evaluatsd”.
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Farneworth agreed, indicating that "measured" seemed better’ té him.

Drobnig did not think that meaauring was corract, because mea.suring
meant evaluating different items - loss suffsred, gain Iost v etc. W’hat they Y
meant was: "expressed”. '

Farnsworth suggested that then “asaessed“ might ba bettar.
'rhis was accepted.-

- Bonell ‘wondered if it was not better to have "may. ba“ instead of "are
to be" if one had *assessed”, asg the;y were introducing an option which per
se did not exist. A

. Brazil .indicated that if one used "may" one opened the way up to
othex options as well. ; ST e

Parnsworth agread. The damages were to be assessed one _way or tha
other, thers was nc third posaibili‘ty. z

Drobnig wondered whether it was correct to refer to "Eoréign
currency” -and auggelted saying “currency in which damages hava to be
asaeﬂsad" - R

O BT

Lando stated that it went mors to tha quastion of how one’ could
measure the damages. In the distinction betwean obl;gatio and salut;o th:.s
W&B the :Eormer. T Ferogd e

o

Bonall stated that. ha would have thought that if he had to’ pay B ‘Gar
‘mechanic -in- Spain. and anrothex in France and then had medical expenses in
‘England - he:‘would be entitled to get thase losses componsated in the

‘currency-in-which he had suffersd them, i. @. in the currenqy in which he

rad actually paid. -

Magkow indicated that this was the original idea but that it'had then

“aFangad:: The' -last version was that the calculation had to be made in the

‘eirrency of the contract but that one could be pa.id in the currancy of the
place of payment. This was only for calculation, then one had ‘the sum-and

how the sum was to be paid was decided in accordance with the general rule.

Bonell: wondered whether tha.s made semaa in a case where one did not

have a bill ‘which one- had paid, where it really was an aasessment.

La.nde gave the case of someone who made a contrac:t with ‘the EEC
Commission which was stipulated in ECU. He then ended up having té a lot
more work than had been stipulated for and for this parformance of more

~work he claimed damages. It wag not. that he had used money; he" had just
* yorked more. The .other party had said that this had to ba calculated in

accordance with Danish standards of what one got in such situations, a&nd in
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Danish monay.

Bonell felt that this was different. If one said according to the
cost ‘of ‘living of- that ‘countzry instead of that of the country of .one's own
residencsé, this was one thing but then the currency was perhaps .only one
element if any. Was this what was meant by this provision? - When .this
provision stated that "Damages are to be assessed either in the currency of
rhe contract “or in the’' curwzdncy in which the .loas -accrues” .they all
understood this in szuch a broad sense, i.e. on the basis of the indicies,
salaries and costs of living of the country involved? ;

Landc observed that if this person had been ill and: had:had.to pay
medical ‘expenses it would also have besn Danish standards for the doctor's

expenses.

" gonell &tated that it was one thing to. have paid something in a
foreign currency and then to have the right to be compensated. in that
currency, and he realised that this wes no longer at staks. Another thing
was to say that if one had to perform in country A but one lived in country
B8 and the loss one suffered occurred in country C, one could do. as if one
were a resident of country c for the evaluation of the actual harm.

Furmston ‘gtated that it was & question of evaluat;ng the. loss. If one
suffered & loss which was naturally measured in the currency of country. C,
what would be wrong in saying so? Thare were a lot of contracts for
periormance in many countries where it was :possible to envisage breaches
‘Which took place and‘cost money. All the rule was saying was: that one had
the facility to mesasure a loss in the currency of the place where- the 1oss
haﬁ bsan luffered or in the curr@ncy in which the loss had been suffered.

" poriell wondered what: happened when  the: nmasurement depended on. the
coat of living. For example, AYived in Rome and in order to determine the
“Yoss A suffered because he was ill for 10 daye, he. could; ‘just because he
happened to fall ill in New York, +ake the index of the cost of living in
Naw York and get the compensatxon in dollars?

Furmston po;nted ‘out that: this was about measuremant, .h¢£ about
paymént. A1l it said was that if ‘one suffered the loss in US dcllars .then
ana maaSured the 1oss in us dollars “Af that was appropriate. ,

Lando referred to the case he had given abova - this parson was an
'eng;neer, ‘and if he had hived other Danish engineers to do . the work he had
to do he would have had’ to pay them: -according to Danish standards and in
this case Bonell would have no objection to the rule. Instead, when the
angineer did the work himaelf Bonell objectad to the rule.

) : Bonell “indicated that he had ngth;mg aga;nst a Dana be;ng pa;d in
Danxsh krone, ‘But Lando appeared to be suggesting much more,- i.e. that if
this enginaer happenéd to do the work in New York and was not able to do it

3
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ha cc:uld c&laim 0B dollars.

Lando ohjectad that thia was not what he had had in mind, his case .
was & Dane doing work in Denmark as a Danish engineer, in which case his
cofipensation ‘should be measured: in accordance with Danish standards. This
was also a ¢onflict of laws rule in-this respect. _ '

Furmeteon’ indicated that if he alao -uffared & loas af prcf:.t because*
e was unable to keep 'a commitment in. Rome BC that he did net. earn t.he'_
large fee he would have earned in Rome had he arrived back on. time, then'
that loss was suffered in lire - assuming he was to hava been paid in lire.
1£ he was being paid in.dollare he would suffer: the loss in dollars. The
question was in what currency did he suffer the loss.. A contract might have
resulted  in & series of  different . losses which . one. started of.;f by
alculating in different: curranaian. This  had nothing to do _w::.th the_
currency in which the ‘final award . would  be given, _ it was. about tha-‘
measurement. ; ' : . '

‘probaig thought that. :Lt was easy where. exp-nd:.tures were concernad.
The ‘difficulties arcge where gains were lost, but then he. suggaatad that
one look to the currency in which the gains would have been earr;ed

.

The provilion ‘ag adcpted therefore read

‘"Damages ara - ‘to be- assessad aithsr ~im. tha cux‘rencg in wh:.g'h' ths
‘ morietary obligation was expressed or in the currency An wh ) _the
harm ‘was’ suffered whichever is moze appropriate'. '

'I'he t:.tle of the provisien as adopted was . | "C'urrencg in wbich to assass

Introducing Article 16 (Art:.cla 6 4. 15), Ta].lon indicated that it was
“4 pule which ‘was not in ‘the PECL. It had been discussed in Ivry but had
‘been kept foér further consideration. It could be objected ‘that it was a
procadural rule which was not needed here, it could be objected tnat the
‘payment of interest on damages was, .payment of & sum of nmoney and not of a
‘conitractual sum so it could be left cut. As thexs was now no rula cn the
‘notice “(the mise en demeurs) it was difficult to chocse a rule whieh wal

Fdifferant £rom this ona.

Drobnig- observed that the pr:.ncn.pla of full compansata,on would imply
“that - compensation should be pald at once, immediately after the. harm had
occurred. He was therefore not sure why it was necessary to wa:.t unt:.l a
“guit had been fa.ledi Interast had to be paid as from the time the harm had

‘ocourred.
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Tellon observed that often it was not all that easy as the sum was
not always known and one could not pay interest on something which had not
been fixed.

§urmston wandared whethar lt did not depend on tha date at’ thch ene
asgessed the damages. If one assessed the damages ‘at the date of the’ award
one was in considerable danger of douhle—calculating 'if one alssd ‘gave
interest from some earlier moment, because one would have taken into
account inflation up to the date of the award while the award aasessed the
damage at that point._ ) N ' o

Datemnah 1ndicated that if by the time one assessed’ tha damagas "éne
built into the assessed‘sum an intex-at element it would be taken ‘care ‘of,
but it seemed to him that the full aompenaat1on principle should not entail
your faregoing intarest between the date of breach and the ‘date when the
money shorld be coming to you and the date when you actually filed 'suit,
because then there was a gap. In principle ‘he could not see why ‘the
interest should be post-poned to the date of the suit because i€ the’' man
had suffered a loss and it was accepted in princlple that he should recover
bhoth the loss. and interest, than it should be paid from when the obl;gation
fell due and not later S waiy

Farnsworth referred to Art. 6.4.11, where a party did not pay a
monetary debt. He gave the axampla of A selling B something and B refusing
to taka it: A does not resell it to anyone else and seeks specific rellef.
He took it that A wasg Suing for ‘the price and he thought that that was a
monetary obligat;on ané he thought that lnterest bégan to run from the date
of maturity which was the date B should have paid the price. Suppose A
would like to have some money now and does not want to wait until the law
suit and understands that it is commerc;ally more feasible for him to sell
it to somecne slse and to sue B for the difference between the price "and
the replacement transacticn. He guessed that it was not now a monetary
ebllgation, but. he was not sure, and that it was actually damages
‘calculated by the replacament transaction. If that was not right; then he
did not know how to read this and it should be clearaer. If he was. right,
then it seemed to him that they had a rule that was & 1ittle unfair to A
becauss now_ Art. 6 4. 15 sald_that A must bring suit in order to" get ‘damages
".,;‘on_,{t;he,,srdal;er, sum_ which, was the difference, and if A made all’ these
Arrangemnante. to rasali and want“to sea his 1awyar ‘the- 1awyer would say that
JJe -was & fcol because he would have got much mor@ :.ntrarest if -he had
behaved in a less effic;ent way. He thought that in the United States: they
hed & rule . at which interest ran depending on whether ‘tlie daiages were
casily calculable, i.@. if A were £o sue B for 1oBs ‘of ‘profit vhich would
be very difficult to estimate, and A says that he wants ‘a billion lire and
.B-says. that that is much teo much amd that they should go to court to
_decide, American courts would tend not to allow 1nterest until the sum was
.made precise by a court, becau:e ' defendent ‘would not know what to pay
.interest on until that time. He had problems particularly with 'the case
when one distinguished ‘between a money débt and damages’ basad on
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réplacement.

Hertkamp agreed with Farnsworth. He stated that they should in any
case get rid of the suit being filed. The alaim for damages could. accrue on
different datés, but as soon &8 there was a claim for damages there should
also be intersst. If one was ill and weat to hospital one might not havs a‘_'.
claim until one had paid the hospital bills, but if one's car was knocked
down in an accident, and ths ‘damage was assessed only six month's.later
because only then did’one know how much- it cost to: repalr 4it,..in the
Netherlands they would say that one had a claim. immediately . upon . the‘
accident, so it depended on the kind of damage, and that need not be‘
sattlad hera. Here they only needed to say that if there was.a claim for
damages there Was also interelt. ; :

Drobnig observed that’ if itiwas not yet lz.quidated the . debtor anjoyad‘
the money until he paid, ‘80 "he ‘would draw interest and that was really
money which belonged to the other ‘party. - S

Furmston observed that if the interest was compensating you for not
having the money, it should run during the pericd you did not have the
money aven 1f it was only in retrcspect that you realised what it was that
you did not hava. R oo

'I‘allen observed that if one went -into details on. this guestion, one
alsc had the problem of the nature of the judgment allowing damages - in
France there wae this problem between a jugsment constitutif and a jugement
déclaratif, i.e. between a judgment which created the obliga.t:x.on, or a
judgment which stated’ that the obliga.tion exa.sted from this or .that other

datEA . : T SR T TR TRy

sthfa'd” that he would not gle into that,-but that he would go

int
.the creditor ware d:,miniahed and “he might have o go. to a bank and take a
E ' i1

’ @ paid and th:Ls ga:un must ke tranaferrad.-A

‘Brazil ‘had difficulties with an article whic:h seemed to preclude
_those clear cases whare it sesmed to him that in pr:l.ncipla the aggrzaved
party ‘ought ‘to have “interest on a liguidated amount back to the time when
the maturity of the monetary obligation occurred. On the. cther hand there
_were other cases where this might not be appropriate and he wondered how
':,all tha ‘poisa:.hilities could be dealt with in an article. He falt that they
should consider suppressing the article and then perhaps . dealing with the
‘matter in the tomments to the article on full ccmpensaticn. :
Maskow agreed with Hart:kamp, i.e. with t.he view that the dec;.sive
wdate should be. the date of a notice with which the creditor  requires the
da.magesu it would not be justified that the- other party had to pay interest
g "if ne did not even know that he had to pay damages..
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Tallon observed that the problem was that the notice requirement had.
been delated. ' .

" Maskow pointeﬁ out that.in ‘any! CAse. if one wanted to have damages one.
had to write to the other party stating that one wanted damages sc that the 

ethar pazty knew this. R R R

Bonell asked whether Arti~ 6.4.15. app&ied also to :.nterest grantedi
undar Art., $.4.11. Thiz lead to the. question of whether ccmpound.xnterest'
waa to he'granted ornotit . L o e meg oo T T e

- Farmston ind;cated that he quite favoured daleting this prov;sion, As
to Arts. 6.4.15 and 6.4.11, if one had two provis;ons one aesumsd Lhat they
were not conflictlng but that they were consistent and the most obvicus way
would be to say -that the earlier one dealt  with monetary obligations and
the “‘Lattér with hon-monetary ocbligaticns,. . with compenlation for lossesg
other than failure to pay money, such as failure to deliver goeds, . "

Drobnig’observed that if this was 80 it should be made clear.
‘Furmston” obsarved that if Art. H.4.15 was’ only 1ntendad to apply to
Art. 6.4.11 they clearly should be amalgamated.

Drobnig stated that he had assumed that Art. 6. 4.15 did not apply in
cases of Art. 6.4:11 ‘and this should be stated. Consequently he wculd be
against ompound interest. EIA : S

© Furmston ‘indic&ted - that- the question of compound interest was a
saparate guestion which they had not addressed at all.

; “Bénell indicsted that his point was that if, as could be argued, Axt.
'.4 15 also applied to the Art. 6.4,11 kind .of damages, say 1ntarest, then
‘there would be an admission of ‘compound: interest, because Art. 6 4.11
geated that one wa@# entitled to dnterest from- the. -date of matux;ty of a
monetary obligation, and if this provision were to. ‘be cumulated thh Axt.
6.4.15 this would mean that according to the present text these interests,
”which‘were called damages, produced interest after. one had filed 2 suit.

Furmsten statad that - the princlple of full compansation meant that
fone mult be éntztled to eompound interest. - :

Dfohnig cbserved that :..f one delayed the paymgnt of interest ‘one
“ought ‘¥o have interest onthat interest. That however did raise some very
delicate pointes so perhaps it was better to delete it and to make ;t clear
that Axt. 6 4 15 did not apply to Art. 6.4.11.

Data-Bah ‘stated - that clearly 1f the 1nterest awarded on the sum
‘gettled was not paid; there was.a- continuing: loss, i. e.,thare was more harm
occasioned by the failure to’ pay: the interest awarded, 8o if one deletad
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this provision how was  one to ocompensate that? Once the interest was
payable, regardless of the kind of damages, if it was not p&iﬁ there should
be further compensation for. the non-payment of  those damages. If one
expressly excluded the possibility of compensation for the interest one had
not been paid, what happened to the. loss? - o '

Drobnig indicated that his idaa. was not to exclude expressly that
payment of interest on late payment of interest was poseible, but to
‘ekclude thig from these Principles and perhaps explain in the comments that
this was a very touchy .question which in certain national 1eg§i'systems
touched upon public policy and so that was why the Principles did not deal
with it, i.e. it would be left to national law. ' A

Furmston’ stated that it was .argusble that Art. 6.4.11(2) justified
damzge at compound interest. What .one was doing was td"impdrt a sténdard
that was related to the asverage behaviour of banks with_éhort-terﬁ‘landing
‘and that implicitly provided forgcpmgguhd intersst. ' o

Bonell gave the example of a sales price which had not been paid: the
“parties agreed that as from the date. of maturity this monetary obligation
gave rise to interest according: .to rate X, etc."There"wéra two
possibilities: sooner or later the debtor would be asked to pay the ‘pride
and the interest, and either the debtor paid and that was that, or he did
not and then the seller had to get an award. At that point the award fixed
price plus interest. Compound interest could only accrue thereafter, even
if it was not really compound interest, because if the price which had been
1000 and which with the interest had become 1300 was still unpaid, of
course as from the date of the award one had to calculate interest on 1300.

Furmeton felt that that was not correct. 8qppdqéﬂg§§€ otie failed to
pay the price which was 1000 pounds and one succeeded in not paying it for
“'g ‘year and-the question was what interest would one have to pay to borrow
the 1000 pounds for a year from & bank. However that was' answered, the
. answer would include an element of compounding because one could not bofrow
for & year from-a bank at the same rate of simple interest and at the same
. ‘pate of ‘compound interest. The rate of #ntérest one paid would reflect that
#'pRat- ‘included an element of dinterest on interest either monthly or
Vguarterly ‘or half-yearly. If one asked what the short-term interest rate
‘ wag, the short-term interest rates which were quoted by banks were interest
4 pateg whieh included the compound intersst;:if they were quoting &jfiﬁé”of
Ugimpld interest they would quote a highar';;#e in order td compenéaté“£hem
for the fact that they were not compounﬁing'the interest f9r ¥pe periﬁd.‘

Drobnig - indicated that  the. award of the court or the arbitral

i tpibunal ‘would not capitalise interest, . it wou;d;say‘;ﬁrbhasé”prica 1000

~plus 8% interest and that ran and interest was payasble not only from the

date of the judgment but from the date on which payment had to bs made
under the contract, so the intersst ran as long as payment was not made.
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Bonell wondered what happened if the debtor still did not pay.

. Drobniy stated that. then integest ran on. In a way it was a
disadvantage because since interest up to the judgment was not capitalised.
the creditor only obtained the interest ‘on .the original capital sum.
Nothing changed afterwards. Until the debtor paid the creditor only got the
interest which was due from the very beginning, which was gimple interest.

Furmston stated that he would be happy to ignore the problem, all he
was saying was that he could find clues on how to anawer it contained in
the Principles at the.moment. Art. 6.4.15 would be capable'of dealing with
¢he - situation where the loss was clearly in the first instance not
monetary. Suppose that the plaintiff’'s loss was damage to'hié'gbcds; which
wag not a sum which one could express in money at the time, then the
guestion was should the plaintiff recover, as well as the capital value of
the goods at the date at which they were damaged, an_award which included
an element of interest. That was a completely separate quééfiéh to the one
which was dealt with by Art. 6.4.1l.

_Bonell concluded that they agreed that Axt. 6.4.15 had its own scope
of application,.clearly distinct from Art. 6.4.11. B

Drobnig felt that this should be spellt out in the text.
Bonell turned to the question of the time factor: as from when?
. pate-Bah indicated as from_when-fﬁa'harm oqqu?;ed.

.Fopell felt that this would be the general rﬁie on faull compénsation,
g0 a special provision would not be necessary. : '

.. probnig objected that it was not yet clear that interest was dus on
“that provision. P o

Bonell  wondered why not - if A destroyed B's car, and they
‘egtablished that if the damage was ong million lire as £rom the date of the
eccident A would have to pay also intezest on this million lire unless he
paid immediately, this was full compensation. It was the contrary if they
established that on that million lire which was the actual harm which A
“4ould”pay a year later B would have the right to interest only after he had
T#11éd°a suit or made an explicit demand, this would be a derogation from
.¢he principle of full compensation.. T S :

brobnig agresd, but observed that the full coméénsafidn principla'was
- not recognised everywhere in thig respect. Hs felt tha;_the provigsion was
necessary, also because of the negative implication which had to be spelled

- Gut, -i.e. that it did not apply to .interaest on delayed  9§§meqt of a
“ monetary debt. - D S
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‘Bonell peointed cut that so far the text spoke only of after the suit
wasg filed TR md el L i ~~iz S :

Komazrow: preferred intarest to_agcrue asg frcm when the obligation was
due, because after that time: the money which should be paid a8 damage was
in the hands of the debtor, and for this resason it seemed to him to be
justifiable to count interest.from.that point on. . .

- Tallon thought that this went very far back, and that one. would\hév;
to pay interest on a sum one did. not .know .existed or how much it was._The
solution he had adopted in his draft was perhaps bad but was a compromise
between French law'in which it was from the date of . the Jjudgment, and from
when the harm occurred which was retroactive. He had thought it reasonable
to have it from when the suit was filed.

Bonell indicated that Italian 1aw went along ihé same'linés'§5 French
law, as they thought that only as. from the date of the judgment did one
have an actual right to that particular sum of money.

Komarov pointed out that semetimes there could be no suit at all, the
'partias could have a dispute only &8 regarded the sum of the indemnity. For
axample, ‘présently the Soviet Union had problems with . payments. and there
were some cases in which Soviet buyers had accepted that they owead a sum of
money to Western suppliers. The prcblem was the interest which was to be
‘paid on this ‘sum which had not been paid on time. ‘

Bonell recalled that they had decided to exclude the operation of
this rule with regpect to monetary obligations. . .. .

’ nterest hrosa again. o

S S

Bonell agraed, but rccalled that thay had dscided in principle to
exclude campcund intereat.

Furmston thought that they ought not to have a rule whi X r
pecple to start actions because they wanted to encourage pe0p1e to‘rasolve
“disputes by ‘Bgreement. ‘Even if one did not know the extent of the loss, in
most cases one would suffer the loss from the time the. contract was
written. Obwviously, if one 4id not, then that would be taken into account.
In England the court h&d a discration as to the awarding of interest and if
tha court assessed the damages at the date of breach it would normally then
exercise "disc¢retion to award interest. from that  period. If it were to
asgess the damages to & lengthy period it applied a different rule. One of
‘the purposes Of interest was to compensate the creditor for being deprived
- of the use of money, another was to compensate the creditor for changes in
the value of money between the date of the injury and theigama:qf_the
judgment. If one assessed the damages at the date of judgment one took care
of “the ‘second ‘case ‘but not of the first, - : :
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Bonell indicated that in Itlay this would never be done under ths
heading “interest", but it would be revaluation of the amount of money on
the basie of the prica indicies of,~®.g., car repairs, if one c<ould show
that the price had gone up by 30% one swould gat 30% more. - e 3

Prazil stated that in Australia there was a sxmilar sort of situation
and the trend had been to increase the possibilities of what was called
"prejudgment interest", but  in Australia this was very much a matter of

dlscretiem of the judga iu the part;cular casa. -

Bonell “wondered which- legal syatems in: any event grantad 1nterest
from the date the loss accrued. o B :

Drobnig 1nd1cated that that was German 1aw.
 Hartkamp ind;cated that it ‘wag .also Dutch law.

Maskow came back to the notice requirement. if there were low
1ntarest rates, it ‘might be acceptable to take the date when .the harm
‘occurred, but riow there were rather high interamet rates, prime.xrates and so
on, and this would’ mean that ‘the creditor could wait with bringing. h;s
clalm because he would get a rather good intersst rate .for his damage.imfj

Drobaig po;ntad out~ that the debtor alsc en;oyed the same h;gh
1ntarest rates.

Maskow thought the debtor. might not always be aware of that.'”

S fupmetonl observed that they - were dealing with international
conmercial contracts where interest was a major factor which people knew
very well, no one was go;ng to be taken by gurprise by the fact that there
“were high interest’ rates. s :

Voting on having a rule where the relevant date was that when the
harm accrued, 9 voted in favour S

Turning to the formulation of the rule, Furmston sugqested "1nterest
normally accrues en the date of the harm“ :

Tallon did not favour the use- of the word “normally . _~,“,‘,1

Bonell recalleé that they had of Course, also to excluda Art._s 4. 11.

vy

- Furmston “indicated that if -one- wanted expressly to exclude Art.
6.6 11 71t eould’ read "Damages -other -than  for non-payment of monetary
obligationa" s O S T NPT N

Farnsworth observe& that if they said that ;nterast on. damages bagan
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o run on thé'dé?"wﬁéﬁ”‘tﬁa harm” wab "éﬁfféi'a&, " 4Je. if that rule  were
applied to the ncn—paymant ‘of 'a aun of money, he thdiught’ they would gat the
sams rule as that in Axt: §.4. 11(1)' Except for thaé fadt tliat "the words
were differant, ‘the principle seemed * to be the same for damages as it was
for tha non-payment of a sum’ ‘of money. "It seamed strange to have two rules
that were so parallel so far apart, ‘or ‘indeed to have two ruales at all. In
the case of the non-payment of ‘@ sifi-of monay the harm was suffered when
the money was not paid and interest would accrue at tha.t time. He alseo
pointed out “thét here thay ‘Baid’ “the “inferest ' accrued, 'whereas in Art.
6.4.11 they said that the aggr;evea pirty was ‘entitled to interest. -

Bonell squested “€hdt the' provision could’ be deleted, because it was
covered by the general provis;on.-‘ o : : : i R

Tallon indicated that it could be put in the comment to Art. 6.4.1l.

 Parnsworth had no objection to the point that paras. (2) and (3) of
Art. 6.4.11 were not duplicated in Art. 6.4.15, his point was that it was
rather startling to find two rules which said virtually the "same thirg
separated and written in totally different language. If Art. 6.4.15 wera
deleted and put in the comments of the earlier ‘section; "then Akt~ 6.4.11
would not look strange because it was a rather specific rule.

- Furmston wondered whether Farnsworth was suggestingi to allign. the
wording of Arts. 6.4.11 and 6.4.15 and then to move Art. 6.4.15 closer to
Art, 6.4.11 as Art. 6.4.12.

S SRS

nsworth suggested that that miqht do it, #Znd: suggeated even.:: having

T

agorued, becéﬁse in Art, 6.4.11 they said when they fell: due, and “now they
h&d to make clear when damages fall due.

Banell felt’ that this ‘already followed from the present’ téxt by
impl:x.cation, :i. a.'_ in interpréting the pradent Art. 6.4.11(1) ona. could
state that this would alsc apply to the case when .a non-monetary obligation
had not been performed, because’ this - meant that .damages . .accrued
meediately, which vere per se a monetary obligation; and ‘since. they
thcught that these wers immediately due, then of course they would also
fall under this provis;on. R - » : A R

| Drebnig thought that Art. §.4.11 dealt with the non-payment or
delayed payment ‘of obl;gat;ons ‘which were monetary from the very beginning,
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and paf‘a"."‘_' '_(2),’ which said that thé rate of interest was that for prime:
borrowers, was alsoc geared to the non-payment ‘of obligations which' were:
monietary from the very beginnifg, as was para. (3) which said  that-
additional damagea could be claimed, neither of these provisions applied to.
cases of late pa.ymsnt of damages snd must bé kept separate. He had no.
objection to placing Art., 6.4.15 near ‘to ‘Art. 6.4.11 and to. draft it in-
language which was as close to it as possible. ' SR SRCRS

' Talldﬁ'éddéd that the comments should indicate that Art. 6.4.15 was.
an application of the same general idea as Art. 6.4.11. Lo L

Maskow wondered what the percentage of interest wag in this case in
Art. 6.4.15. He had always thought that it was the same interest rate, or -
at least that Art. 6.4.11{2) would also apply to this.

Bonell recalled that agreement had been reached that the interest
should acorue on the day ‘of “the* hérm. -The point left open was how to
expresa this concept. It had “aléo‘bearn: suggested to move this article to
either before or after Art 5 i ¥ N RGN : A

The final formulation of“ﬁﬁééprGVision‘was left open.

‘ Introducing Article 17 {(Article 6.4.18), Tallen recalled that it
dealt with a very controversial matter. He had dealt with only- exemption
clauvses and in Article 1B (6.4.17) penalties and liguidated damages; even
if there might be other clauses which were closely ralated to these even if
they were ‘2 bit different. He suggasted that the questionof. forfeits, i.e.
cages where a party agreed on a contract bhut could renounce the contract by
paying a specifiad sum, should ‘be loocked into and theiyr ‘possible: inclusion
in the Principles considered. He recalled that the Group still had. %o
decide whether or not to include a provision on unconscionable or
unreasonable clauses. "If they were” to have such ‘a- provision+- in  the
introductory chapter this might affact the text ‘of these articles.

Bonell recalled that the questmon of possible znclusion in the
intrcductozy chapter, or poas:bly ‘in the chapter on substantive wvalidity,
of a provision on unfair or unconscionable contract terms. in genazral had
been dlscussed repeatedly even 4" the pesult: of the "discussions: had not
been too enccurag;ng, ‘in the sense that a sufficient majority had not been
reached for the 1nc1us;on of such & clause.:What was left vas in-Axt:i-3.8
(Gross dmsparity), which to & “certain extent addressed the question. of
unfair contract termz, and the general clause on good faith which could be
used by courts and arbitrators for a possible invalidation of a
particularly unfa;r cont¥act term. - ‘apart from this, the Group appeared to
bé of the opinion ‘that such a- provision ghould not be envisaged. o
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As to the question of forfaitura. Lando reealled that & few yeaxrs.
previously he had been involved: with . the  drafting -in Scandinavia of.
construction contracts relating to off-shore plants, and . thers had. begnj
agreement between the constructors and the owners of the plant that it
should be possible for the -cwner to.call off .the contract, to say.that he
was not going- to'let the constructor. construct this and the dameges which
wers then to be pald were very small. This had -to do with the oil prices:
if the oil prices went below $ 18/barrel the construction of such off-shore’
instalments was not profitable and- therefore it was decided that: in such
cases ‘the “contract could be called: off. He wondsred whether this was a
forfeiture clause or a limitation of- liability clause. The contract
provided that there should be aome damages, and the damages were calculated
on the actual expenditure the constructor had had until then, but his
expectation intérest and some of his rellance interest were nct calculated.
If they ‘agreed that this was a forfeiture clause. he thought that. they
ghould clarify when thers was a forfeilture clause and when there was an
axemption clause. AR AR

Bonell wondered whether the problem of the diatihction éid'nof-iﬁ
actual  fact exist even more in zelation -to penalties and liquidated
damaces., : Dl -

Lando did not think so, although it could.

To 'Maskow this was a termination clause and he thought that this was
somethihg“quite different from what they.were dealing with here, :

Dtobnlg thought that theeretzcally it was a dlfferant clausa, but the
function this clause performed was:so ¢lose to a limltation clause that he
'would be tempte& to daal with €. w00 v e Ll e e s

Cralldn’ peinted to the fact that thers was a majar diﬁferance batween
éxemption clausss and ‘penalty clauses and forfeiture.clauses, because in
one “Bituation “‘thére - was non-psrformance whersas: in: -the case - of the
féfféituié'éiéuﬁéfitrwas not a case of‘non-performance-of;ﬁha';onﬁrqgglﬁig
just said that one could perform. the contract or pay a sum of money..

“ponell pointed out that penalties or liquidated damages clauses to an
even gréater extent, often turned out to be a hidden way of . excluding or
limiting liebility. What was actually the purpose of the question whether
or anot these other clauses should algo be dealt with in this context? They
had "so far moVed from the assumption that they would not have a. general
clause invalidating unfair contract clauses. What could they do except have
‘a ‘clause  spe¢ifically addressing the question of exempticne, and. perhaps
‘then hops that per analagiam it might be applied to other clauses which had
the sama affect. e , : : Coe

”LHhrtkamp felt that it ‘would be difficult to draft an article which
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covered both clauses at the sama time, but it would not be difficult at all
to-draft an article on exemption. clauses and then to conclude it with a
paragraph statihg that rules on axamption clauses may apply accordingly to.
forfeitura clauses. : e : e

"Bonell indicated that one should then indicate that they. could apply
to Forfeiture and other similar clauses, because they could. apply also to.
penalty and 3.1quidated damages clauses.

o Pallon' stated that penalty clauses which were equivalent . to
forfeiture ‘clauses “were . a . major problem. in French law, because .of thé
problem of knowing whether’ the court could rzeduce the amount.. of tha
forfa:.ture. R : “ -

- Bonall suggeetsd they concentrate on Art. 6.1.16 and thenﬂ S.dd a..tl ‘tih_e'
end that the same- applied alsoc to cother clauses having similar. effects.

With reference to th,e North Eea example, Date-aah wonderad whether it
ould ba covered by Art. 6.4.16.

Bonell also wondered what Lando could. envisage as being the reactzon
of the Principles to that case. Invalidation of the clause 20 as to link
the party to the contract? Or more the mechanism envisaged under Art.

6.4.177?

Lando stated that. he. could envisage two things which had been
discussed. The ship-owner had wanted an even more regtrictive clausa, he
had wanted it to say that he would not even pay all the costs the
constructor had had, that this should be the risk of the contzructor: he had
taken & contkact: that was wvexry profitable and if it was called off he
should not sven get some of his over-head expenses.‘ This had been thought
to be unconscionable. Another point which had been discussed was whether
dnderDanigh law this was considered to be an exemption clause, whether
déliberate non-performance. was: reasonable.. It had been. thought that this
was fully reasonable. If they here said that their ru;l.ea .en examption
élauges ‘should apply, they would have .fo make one. great reservat:.on, namely
that deliberate -non—performance was a.dmxss:.ble here, ’rhat was _why he
thought that the rule they had was satisfactory except that one could not
invoke the exemption clauee for the case  of deliberate breach, because
thare were situations din the bu,ilding induswy and. other induatries where
aTel: B s?xould net- punish ‘deliberate non-performanca..

“Farnsworth: cabsarved tha.t it -was very cnmmon to have buy-out cla.uses
An long-term contracts, for example. in; the case of a five-year contxact to
e a ‘coach. for an ice: hockey: team, the owner of the team would usually
#nticipate that: the coach might be .very unsatlfactory and thera _would
thersfore be a provision that one could get rid of the coach by pay:.ng soma
money. It was possible to do this by saying that thay would get rid of ‘the
‘coach and.if they did. “the damages shall be" as it was &, small asnount and



he took it that in the case oOf & '‘Geliberite breach where one fired the
coach Art. 6.4.16 would say that ‘that claude was unenforceableé. Very ‘often,
however, it was not written that way, 4t was ‘written by saying we will
elther employ you or we will pay you for this year, in which case it did
not literally come within this provision. Essentially such clauses ‘were so
common that the Principles would hardly be acceptable if such clauses vere
invalid in the case of deliberat e“Biéach;"If”Wns'very”écmﬁon in long~term
sales contracts also, or d;stributcrship contracts, to' say that they could
termxnate,_but if they did they ‘would make & payment for the: unexpired
years, and oftan ‘the paymant would be ‘on’ the small side. He agreed with
rLande that the provision read fine up' to the point of ~"excépt". The
excaption for unconscionability was all right, but nét the exceéption for
deliberate breach. : IR ' T

Komarov wondered 1f the provision covered waivers. It was' formulated
as a limitation or exclusion of liability, but what if someone waived his
xights? It should be made clear that all types ‘of “provisions- limiting or
excluding liability were covered, irrespactiva of how they were formilated,
particularly as this ‘article ‘had the ‘reascnableness test and there 'was: no
gensral rule. This might be done in thé ‘comments . SEELE

Lando indicated that 1% ‘they did- what Farnsworth had suggested, and
took out the exception for delibarate hreach, he wauld have 2o° objaction to

the rule.;

Bonell stated that his worny was that -now that they had- mantioned
thesé type of clauses which were known in % practice;’ which 'might be
understood as it they allowed a daliberate breach (he would ‘néver-think in
thosa e&ms, he would rathey say that they granted the right ‘of unilateral
withdrawal) they were forgetting that the mentioning of delibaerate ‘breach
was well-rootad at least ‘in civil law jurisdictions- (one-could not ‘simply
forget about &uch an important matter just becaus- ‘onie ‘was ‘speaking - about
forfelture clauses, in -some jurisdictions this was’ considersad. public
palicy). In other words, ‘the language adopted here had its history g

‘Talion stressed that when there was a forfeiture oclause thers could
not be a dsliberate breach, it would always be a deliberate non-performance
allowed by the contract.rxt was therefore impossible to apply this rule
lxterally I - - ' R

Furmston wondered whether the question was not whether they wanted to
have a clause which would regulate clauses in contracts which would not
constitute breaches, but which would enable one party to do something which
wcuﬁd deprive the other party ‘sconomically of what he was expected to get,
It was perfactly' poasible to draft clauses which wére not  exemption
clauses, but which ware ‘clauses which defined the obligation.:If there wan
a’ clause whxch said that A was geing te give B a nice holiday, and there
'then was a small clause which said that A could send B to “Blackpool for a
day instead, that could be drafted in a ‘way which did not ‘technically
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1nvolve any kind ef examption clause problam, but one might ‘wall want to
regulate it, because once one went that -tep, it wasg quite difficult to
know how much further one wag going to go. - -

) Bonell agread, but stated ‘that here what was questionsd wag not so
much the deliberate breach, but the opening phrase wlimit or exclude the
liab;lity . In Italy, for example, this was an extremely controversial
1ssue pr-cisaly in thise context as, “for 1ﬂstanca, banks ' resorted “to thig
sort of trick in thair general conditions, i.e. instead of saying that they
did not assumé 1iability for this and this and that, they said that the
bank‘s obllgation wase conf;ned =] this and thzs and that. They argued that
this was not an exemption clause, that it was just a clause intended to
determine the rights and duties of the parties precisely. He “wondered
whether it would .ever be poss;ble to fznd approprzate language, unlass they
eci&ed ta have 2 ganeral clausa. _ :

, Lando wondered whether if they had an unconscionability clause, - it
_would not comprisa those cases of del;berate breach which they wanted to
fight and then they would not need to have the deliberate breach clausas,
baecause such clauses were unconscionable in many cases. S

o Tallon did not agree w1th this suggestion. It was two different
'thingl to say that the clause was readonable per se but it would not work
if there was a Qeliberate breach, and to say that the clause was raeasonable
as far as the breach was not deliberate. The formulation of Axt. &6.4. 16 wae
quite close to that of Art, 3.109 PECL ("The parties may agree in advanca
to limit or exclude their l;abil;ty for nen~performance except where -the
non-parformance_' is intentlonal or the 1limitation or = exclusion
'unreasonable"), but there was one difference, and that was the problem of
fknowing whather the "delzberate" referrad te the defaulting party or to
lthcse for whom the default;ng party was 1iable, bacause the PECL did have a
_general rule which the Principlas did not. If they kept the deliberate
‘breach rastriction they would have to ‘do something about the employess eto.
Then there was the problem of intentional or deliberate, but ‘that they had
settled in the text on the foresesability of damages. Another problem was
“the unconscionable or unreasonable and this quastion had not been settled

"at the Ivry m.eting

Bonell thought that the most controversial issue was that of the
:qualgfications they intended to adopt to identify those exampt;on ox
Ll;mitation ciauses which wara to be considered invalza g R

Tallon xecalled that whan hs had fxrst had to araf‘ these- provzsaons
?Everyone agraed that thare had to “be some - sort of ‘control over the
"exemption clauses,'and there wezrs twv possibzlities,‘either through - the
Tunconscxonability or unreasonablnness “¢f a clausé; which was the approach

of the PECL, =3 3 through the traditional civil’ law problem of intention -
Faute lords and dol -~ and reckless negligence. He had first put in both
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golutlons, but the Group had then decided not to keép' thé'”réékless\
negligence, ‘but to- keep  intentional breach on . the one. hand, an&?
unconscionable clauses on. the other. Now the proposal was to take. out thef
deliberate breach and just to have the unconscionable clauses. In.many
c¢ivil law countries the fact that the exemption clausss covered. deliberate
breach would be considered to be  against public policy. Even if. it -Was not;
in-'the text, civil law countries would apply thia limit anyway. In order toz
have  uniformity,  he thought it was better to kaep the exception for
deliberate breach in. i

Brazil*wondared whether he was right in assuming that if théy aéréed
on & clause of this kind nevertheless it might well be subject to Art. 1. 3i
on party autonomy which was still in square bracketa, so that the partias'
to & contragt dould agres to exclude this artiecle, or did they mean it to
bé a kind of jus cogens, a peremptory article which could not be put as;de
by agraam-nt of the parties?

Bonell agreed that the article ‘did not say that it was mandatory, but=
on the other hand. the article said that the parties could agrae cmly tof
that or that other effect, se to agrea that this should not apply would ba
contrary to what was stated in the rule iteelf.

Tallén suggested the comments could indicate thgrhgrﬁé :kbr@ulg
excluded the possibility to set aside the limitation. ... .. .. .. ... _

Farnsworth -wondered how those that wanted to keep.the, provision on
déliberata breach would apply it to two situation: where the clausa atated
that the ten-year contract could be terminated at any time, and that the
payment of money, but not damages, was to be made, with the payment be;ng &
multiple of the 'number of remaining years under the .contract (a buy-cut
provision), ‘i€ thé answer was that that was bad because some money was
payable; then should he have his lawyer draft one which said. that he could
terminate at any time on thirty days' notice .on an anniversary date,,so
that the sum payable was zero and it was just a termination clauee? Those
tws ‘kinds of clauses were quite common in international contracts, as were
ciauses which'said’ that damages were payable on rupture or. termination of
the contract. If one had a provision on deliberate braach, one e;ther ‘had
to distinguisli’ these cases or one had to say that they were all 1nvalid,
including “just” the termination clause with zerc money payable.: it was
undesirable to make major substantive differences depend on. thé b4 rm*of
words when the substance was very similar. If one did that, what one did
was put a premium on having & smart lawyer draft the contract and most of
the Group liked  to think that the businsssmen had. some akill in these
negotiationg. It sesemed to him that if they said that din: his examples they
vere distinguiﬁhabla £rom the' example . that: was iorbzdden hare, what they
said was get a smart lawyer and draft it in either of the twa:.ways he had
‘suggested, do not draft it yourself or get a dumb. lawyer because you will
run’ afoul of this provision, and that seemed undesirable to him.
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Bonell admitted that there might be thase border-line cases. On the
other hand, he thought of an unsuspect text such as™ tha last edztion of the
Uniform
the 1mprimatur ‘of" UNCITRAL, “in"which" there appeared & provision: according‘
to which t‘ha ‘banik “was ‘allowed to  chocse the correspondent on "its own
in;tiativa and also to avail 1tself ‘of other banks for auxiliary services
at its discreticn. A if ‘this wera not enough, it stated that whatever this’
chosen bank did, the’ principa.l was  not“liable, not only:  if he’ had not
axercised due diligence; but in no ‘case whatsoever. This was cleariy a8 case’
which they always had in mind when they said that ‘one  could . .not
contractually exclude ones liability even in cases of dolo and colpa grave,
of intent;onal ‘or reckless nonwperformance. A " biil" of -lading ° ¢lause
exemptxng the carrier B8 1iability 'whatevér happened, either on his part or
on the part of his ‘servants and agents, was clesrly a-° clause which -they
would identify asf exclud;ng liability &lso  in  chse  of .intentional,
daliberate or reckless breach. 'Although he saw that in some cases there
might almost be an identity with the cases gquoted by Farnsworth, he still
failed to Bee that in 90% of cases there should be such a confusion,
because” if "A nired a ‘coach and gaid’ right at the beglnning . that the
contra was for five years but either party, or only A, could terminate
the contract, ‘'was it then an 1ntantional breach if A exercised this r;ght?

Farnsworth stated that in the US most lawyers would be smart anough
to ‘avoid this provismon. ‘What Bonell was saying was’ that it made all the
difference in the world what ‘words the lawyer used, * - : - =

N Tallon stated that it was not the words which- were  important, it was
the intantlon, whether there Wwas an “intention tu. l;mit the liabllity or.
just to use the defin;tlon of the obligatlons. - s ,

;f Farnsworth observed that the client would say that he wanted to limit
h;s l1ab111ty, and how could he do that? The lawyer would advise him to do
it this and not that way and would draft it for the client. Then the ¢lient
who did nct have a lawyer would fall into tha trap.* e R R
Bonell wondered whether Farnswortl really “thought that the pr331dent
of the icehockey club was concerned with Iimiting his liability - what for?
He would rather have said “that - the '‘president was concerned’ with being
committed for such ‘s ‘long term nétwithstanding the fact: that- the coach
might well prove not te be“all’ that ‘good, and 86 he would say to the:coach
that ha would pay him a certain sum but ‘that the coach would: run the risk
'of haing fired even after a year' WQuld that be llmiting liabllzty?
Farnsworth obsarved that if the presidant were to write that 1f he
-fired the coach’ his ‘damages would be Yimited to x, then he took it that it
_:was unenforceable under thig” prov:.sion. The  owner:  of the team. was. not
concerned with any of ‘thee legal niceties, ‘the owner wanted to be able to
:gat rid of the coach w:thout very ‘much liability any-time. within the five
years. One drafted it one way and it was all right, but if one drafted it
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another way it wrde not; and he found. that.chbjectionable.

- Furfiston indicated that 4if they were going to.go down the route of
actually trying v¢ dtop peocple excluding. liability and BaY. that, axclusiont
of liability weré ineffeccive or woid, -they could not: be. hamparad bx a
conceptual apparatus making the distinction between whether it was or was'
not & breach, because clever lawyers learned rather quickly to drass things
up as not belng kreéadhes., It was very easy in most of -these cases to make
tha contract so thatiswhat onei-was doing was not a breach, but E  had

actly the seanie economic:objective which they were trying to inhi,bxt.
There was no point trying to’stop pecple do;ng this if one allowed theﬁ to
db it by simply dzafting in asdifferent manner. -

Bonell thought that Furmston was’ a.bsolut.ely orrect,. but Qo
that they vere not discussing whether oxr not to dJdelete the ‘lecond
qualification, 1. ‘e. ‘the unconscionability, they were discussing the
deletion of the first, and he wanted to point out that for.sq many . cf ‘them
and for so many of the future users of the rule it was a deeply " rooted
principle and why should:they Jjust forget ‘abput it. Did it do any harm?
Furmstan wculd get what he wantad in the ascond patt oE the provisicn.ﬂ_w_

Fuzmston ‘indicated - that the ebjnctzon wag to. both parts,‘bqééuse at
the moment the ‘clause was limited. to: nonuperformance and Farnsworth's New
iYork lawyers ‘were  queuing up to :draft clauses. The . "ox. is. otharwile
!unconacionahla" ‘only applied to. ‘clauses which sought to.limit. or axclude
Tiability for norn~performance, so-the: clauses that were baeing drafted did
1not 1imlt or exclude lzabilzty for nonnparformance. -

7 Brazil agreed that the- weaknass in the provxa;on Was in the concept
“of non—performanca, “because” that woul& ba a very feable insttument 1ndaed
fagainst smart lawyers, ' - I R :

'Bonell indicated ‘that he had always understoed the gommon law systams
inthe senge ‘that they did not pay all. that much attention to. the fact that
the clause related to & deliberate breach or-to & reckless braach, they
wanted the unconscionability or unreasonableness to bs the decisive taest,
‘but thé condépt of exclus;on and limitation clauses was known also in the

;common law systams._'

: - Flirmston indicated ‘that their - legislation éxténdé& : bayéhd
’fn n-perféfmance, ‘g0 that ‘a clause which deprxved the. credztar of what he
ﬁraasonably expected to get could bhe 1neffect;ve dn whatever form Lt was
cast. : a3 :

Farnsworth stated that ons could imagine an example of the coach with
o Fy contract 85 one~gided and so unfair to.the coach, .that, in whatever form
“the’ lawyer put it one would say that:it was objectionable - and invalid, and
that kind of provision could be a perfectly sansible prcvis;on. To have a
provision that invited you to sit down with clever lawyers and draft it in
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a way that was uncbjectionable seemed to him to be objectionable itself.

Bonell thought that this was a new prospective, maeaning that they
should forget. about, axempt;on cauael strictu sensu and that they should try
to envisage. aomathing broader, why not a claua- stating that any’ contract
term which.was unconscionable by natura and content waa void. : i

;L;ndovdrew attention to tha fact that in Scandinavia there was a
provision . in §: 36, .0f the COntract Act which was simxlar to ‘this one and
which -~ applied . to all contracta :("Contract terms may be modified ‘or
disregarded. . if the term is unfair in relation to the contents of  the
contract, the circumstancel at the formation ‘of the contract and’ later
circumstances [...]1"). There had been & general unconscicnability cdlause,
the old § 36, which had then been abrogated.

AT

.Maskow suggeéted'théf they could alsg'ﬁse, e.g, § 9 of the German
Standard Contracts Act.. o s

Hartkamp ind;cated that Art, 233 of Book 6§ of the new Dutch’ Civil
Code stated that a clause which was ‘unreaszonably onerous and which was part
of general conditions could be annulled, even by extrajudicial ‘declaration,
just. for being unreasonably onerous ("a atipulat;on in general conditions
may be -annulled: -a, if it :.s unreasonably cnerous to - the other party,
teaking - into: consideration the nature and the further content -of the
contract,. the manner in which the condltlons have arisen, the mutually
‘apparent.interests of the parties and the other ‘eircumstances of the case;
b. {...]1"). There were then lists of clauses which elaboratad on this, but
they were only meant for conaumer credit contracts. The general clause
-applied to all kinds of contracts, even if limited to clauses c¢ontained in
-general-conditions,: becauae if the clause was not in the genaral conditions
the general rule on good ‘faith appliad ‘and that could give thé ‘judge the
same discretion to declare that to invoke such & clause in the contract
rcould be . contrary to good fa;th. If a clause was not a part of the general
sconditions, it was rather saldom that the clausa that it was against good
~faith was invoked. even if 1t theoretlcally was posaible.

Brazil 1n&1cate& that the way this partiﬁular problem was ‘dealt with
in Australia was that the courts construed exemption clauses that had the
effect of defeating the main object or purpose oOf the contract -very

i gtrictly, -sometimes to the point of making them disappear. BSo if for
<axample one -had a. cantract to sell someone apples and cone provided tomatoes
=and sought to rely on an exempt;on clause, courts said that one’ could not
really have meant that to apply to that sort of situation. Lt o

3. - . Komarov asked for confirmation that the general clauses which existed

n the-different, legal systams were public policy cldadses and that if they
“iwere they would come into. play in any case because thay ware a- typa of
s mandatory clause.. . - i
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Bonell sgreed butc thought that it might be felt appropriate that also
the Principies give ¢he right message to the parties, particularly when
they were drafting thair contrict., Komarov was: right in that .whether it
were stated heré' or not would not necessarily affect the validity. of a
given contract, but certa:.nly it could and ehould have such a pedagogical
function. There - were -also legislations: which did not - have such general
clausel, ao such a. provis:!,on in the Principles could ‘evan serve as. a model.

Voting on’ ha.vn.ng & provigion prohibit:,ing unconscionable or" qrossly
unfair contract terms either in the: introductaxy chapter or in-the chapter
on validity 11 voted in favour. - 7° - . , o e e

) 'ra.llon pointed out that this did not' do away with the questicn of
eaemption cla.usas in the cage of deliberate breach. - S e i

g

‘Lahdé"thoﬁahtiit*ﬁoﬁla;-

As to th@ possible content of this prov:.sian, Lando commented that if
one agreed on ‘A general ‘clause then -he knew of two approaches . which might
be taken. one was to say that clauses which were unconscionazble ware. qtg,.;be
sat aside, the other was t¢ Hay that the clauses -which .disturb
contractual egquilibrium were to ‘be set aside, meaning that -it.was the
disparity of performances which was the centre. Another thing was whether
tha clause ﬂhould only be set’ as:.ds, .or whethei; as -in - the Secandinavian
law, ona could modify the clause 8o as to take out the..unconscicnaple
',elmant, which Jaft more discretion to the judge. Finally, some laws, .such
'tas the Dutch whith had followed theé German pattern, -together with . the
A ‘gave catalogues of rules which were unconscionable, and th:.s
‘coula'be done in different ways: the Germans had some provisions. which per
ise ware invalid ‘and séme which were suspect, where there was.a presumtion
'that thay were invalid, but these catalogues both in the Netherlands and in'
"Germany vere mostly ‘addressed ‘to ‘consumers and he did not. advogate .the
“insertion’ of ‘guch clauses in tha Principles., Personally he felt :that the

;quastion should only be addressad in a general alavge.

Komarov stressad that great care should be ta‘ksn in draft:.ng thz.s
.provision not %o get businesspecple’ suspicious ~about: the -extent of
‘involvement of the court in their business relationship. Some Russian -trade
organ:tsations, fa:‘ ‘axample, were inclined to provide :for - Swedish law but
_thsy tz::.ad to axcluda § 36 because it gave the court the power .to. mod:.fy
,contract clauses which were unreascnable or unconscionable. : Personally he
'did not’ think that the c:ourts should" be given tha .power _to mod:.fy the
"'contract. c S o e

A ' Lando ‘on the “other hand falt that tha poss:.b:.hty to mod:.fy the
:'contract should “be intt:oduced. L o ,

‘ Ta.llon ha.d ‘soiie misg:.v:.ngs abott " the way such a provis:.on would be
accepted by the’ practitionérs. When the EEC Group . had -discussed with the
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practitioners’ rules such as-the .omes. on. hardship, the problem had been
whether to give the court the power to:madify or to. adjust the contract and
nearly everywhere practitioners had.been against it. He was not say;ng tha.t,
this  view wag correct, he was  simply--pointing out that very. general
far-reaching statements might not.beivery well: accepted. He 'did not think
that it was possible to have catalogues: in the Principles. He recalled that
in - German law and other legislations this. was a regulat:.on whic:h was
particular for general conditions and it was with a view to consumer:
transactions and go on. They should therefore have a general formula and
not & catalogue. However, «ven if they had a. ~general clause they still
needed & special provision on exemption clauses, .

Bonell drew attention to Art. 3.8 which clearly interfered with their
envisaged new provision. - He therefore: asked . Lando and Drobnig, as
Rapporteurs of the chapter on validity, to prepare a draft provis:.on on
unfair or unconscionable clauses for the next meaeting. He guggested the
Group cons:.der how such & new prov:.sion would £it with Art. 3.8.

: Magkow thought that if they adoptad such .a naw provis:.on the
presuppositions - should ‘be stronger than in the case of gross disparity.
Only in guite -exceptional circumstances should it be possa.ble to dilregard
thg contract t:erm per se without: proving- anything else. ..-. .

Bonell understcod there :to be two aspects. procadural uncbhscion-—
ability ‘and” substantive - unconscionability. Procedural unconscionability
meant that A'could not exploit B's:inferiority in several. aspects, and that
:Lf A aid so, B could avoid the contract. Substantive unconsc:.onabllz.ty on
the other hand; was whatever happened between A and B, rega.rdlcss” of their
perlona.l qualification and-behawvicur in the negotiating p;'oce_ Such a
‘€lause ‘was per s¢ to’ ‘be ‘considered to be without any effect.. Art. 3 8 wal
‘the result of & very lengthy debate,-and it had. then baen thought t.hat :.t
‘Should combine ‘the" two aspects,-and they .could. be seen combined J.n para.
“() which stated that regard sheuld be had, among other things, to a. (the
procedural unconscionability); and b. which, although in a z:ather h:.ddan
ind:.rect manner, refaerrad to the substantive unconscionability.

‘Brazil- indicated that one way of lookzng at a provs.sion such as Art.
"3.8(1) was that it gave a party a unilateral rz.ght to say that he would
‘tear up the ‘dontract because it came within this particular art:.cle. He did
“hot Ehink that that was a .satisfactory situation, and did not t-.hink that
“that ‘was what they envisaged, -what they env:.sagad was that there was an
'argumsnt ‘as  to whether or not the article was available and :.n most casas
there would be a very vigorous argument as to whether the art:.cle was
available. What was therefore unavoidable was some sort of third party
“gettlement, “eéither arbitration or & court. In a sense. it came ocut in the

article itself, because when one came to para. (2) one found that at least
when one got to the point of rewriting the contract one could not get one
i of ‘tHe parties to rewrite the contract. and they had to bring the court in.
“Tn otheér words they had to have regard to.the fact that even, at that f:.rst
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stage when the party would say that on the - ground of hardship or .on . the
gfbund' of unconscicnability this contract was no longer: or was not a valid
contract, they were really getting into the area of bringing in the gourt
or the tribunal, bescause they would not want to give the impression of
putting forwerd a system where a party could Jjust invoke Art. 3.8 and just
walk away from his contract. o

Bonell recalled that Crépaau had always had diff:.cultms -.Ain
conceiving that a party could unilaterally aveid a contract. It could of
course be saen from this angle -and therefore be. considered .to be. ra'l;her
surprising, but on the other hand it appl:.ed -mutatis mutandis to a,ll othex
remedies as well. If one saild that A was entitled to damages it was not
just because A wrota a letter requesting damages that B .must pay it, B
could question th:.n.s and state that ultimately they would meet bgfore s
th:..rd person. : : _

Drobnig thought that the main problem was to find & critexion wh.ich
was more than a very broad general formula. He was getting worxied whather
they should go beyond gross disparity and say, e.g., "very fundamental
disequilibrium”, because the other: party agreed to.it, and did he not
deserve to be prbtet’:ted*dnly if there were subjective, elements; .on. h:i.é .part
- inexperience and 8o on = which “justified taking -into..account 1
stup;dity for having gigned’ the contract? He had difficulties.-in. ar;visag:.ng
a provisian " whiéh “could bé one dn addition to, -and apart .from, -t oss
dmp&r:.ty. Hudship was of course a’. da.fferent case.. . - .

" Furmston found that’ the discus’sion seemed. - have gona on on,. ) the
a.ssumpt.ion tha,t what had been decided:was to discard .a clause. dealirxg wj.th

"sensa, what they -had"™ decided ‘was that the: clause was, not wide anough
because it" was eaéily eva.ded by reformulaticn- of . the -contract, One could
‘envisaga a clause which  was in the ‘area .of  exemption clauses,  but. which
sald not merely that clauses exempting or limiting liability were, invalid
for deliberate breach or uncongcionability, kbut algo that clauses that were
t_not techmcally ‘clauses of limitatiom -or . exemption, . but which- had the
;effect of Substantially depriv:a.ng a-party of what he-expected. to receive,
2o lso aubject to - the ‘game test. In other words, widening the .scope of
the ’emption clause “provision outside . what -cne  might call. -exemption
clauses strictu sensu, that was one of the things they wanted to deal with.
They wanted to deal with the behaviour of parties who made expansive
policies’ ‘and” then they wheedled their way out, and whether they wheedled
their way ut by exémpting or by reformulating the obligation should not
make any 'differance, ‘4§t  ghould be objecticnable or .subject to tests of
;reasona,bleness or unconscionabilx.ty ox deliberate breach or whatever.

o ‘rglldn_ 'statfed' that these were the two aspects he had refarred to:
“there was the general unconscionability per se which might be appreciated
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in the abstract, without looking at the circumstances, and then there was
tha problem of daliberate breach° was it possible just to breach the -

contract deliberately and escapa the consequences? This was why he had said .

that a general provie;on on unconscicnability would not be enough to
regulata the control of exemption clauses.

Brazil had no problem with unconscionability, because that meant that
everything could be loocked at. "Deliberate” was a little bit of a worry,
but it would be’ eaaier to accept it if it were made clear that what they
ware talking about here was resort to an exemptzan ¢lause in relation to an
evant that dofeated the main object of’ the’ contract. Referring to the case..
of the contract to sall apples he had’ ‘mentioned, he indicated that common
law courts had dealt with that soxt oOf problem by 'saying that they did not..
read the exemptxon clause as covering that ‘sort -¢f activity, because that -
raally defeated the main object of the contract. He could not - see that 1ng
the provision in relation to desliberate breach, he could read it.dnto the
provision in relation to unconscionability, because that was one of the
things one would take into account. o : :

Bonell suggested distinguishing between thevtest to be applied in.
order to decide whether or not a certain term, or the=reliance on a certain:
term, was pcssxble or not (the last two lines), and the scope of the,
provision which wal prasently restricted to agraements: to exclude or limit
liability for non-performance which had been gquestioned as being too
narrow. Furmston had suggested that they might find broader language so as
to cover alsc the hidden exemption clauses. In Italy there was the.
classical _exemption clause provision which prohibited exemption clauses
strlctd sensu,_only to £ind that court decisions were mainly concerned with
flnding that what one of the partzes'- the maker of the -conditions of the
contract termes - cla;mad to be only a definition of the contractual duties.
in fact were exemption clauses. One might be perfectly able with a. broader,
formula to prosecute also these éages, because for example & bank which was.
paid for the custody of a safe-dePQSLt box could not say that it was only
obliged to axercisa due care thh raapect $o this safa—d99051t box, but not.

o Date-sah thought that ig might ‘be  easier to turn the provzs;on
around It nght be that one should indilcate what the parties could not do
and it mlght be that what oné of the parties ought not to be:able to do was
to exclude tha main purpose 5f the contract. The fact was that the partme-
had not agreed to llmzt or exclude the ‘m&in purpose of their contract.

Talian lndlcated ‘that it was quite legatlmate simply to give a
descriptzon of the obl;gat;on. ‘What waé:not legitimate was a kind of fraude
a la lo;, as when, for example, hotels -put-up notices saying that they were
not responllbla for objects left in the cars parked outside, which meant
that they were watching the cars but not the contents of the cars and this
‘was not an exemption clause, it was guite legitimate, that the hotel
-agsumed liabil;ty for tha cars themsalvea but not for what was ineide thas
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cars. When the definition of the object :0of a contract was such that one
could do anything,  then of course.itrwas a disguised exerﬁpfion clause. He
was therefore not: that disturbed by..this _definition because it was a
marginal case and people were always trying to turn around rules of law and
ona could noﬁ make rules only for: thore. people. N

Bonell stated that in Ita.ly court decis:.ons ware in 90% of ths. ca‘sea:
concernad with such border casss, just hecause clever lawyers would never
say that they sxcludad 1iability.. T e e

Drobn;g indicated that the werds which gave x:isa to doub-t were
probably "for the non-performance of their obligaticns" and he wondered
whether by elimiating those. words one could. achieve something. What they
were driving at was that the parties- assumed obligations in. va.rbo and ‘then
gaid that they did not want to assume them, .that they 4id not want to ba
held fully responsible-if they did not fulfil them.

Furmston agreed that many clauses defining obligations would “be
unobjact:.onable, but nobody was proposing -that.all of these .clauses should
be void: What was proposed was that. they .should. be. invalid :!.n _cartain
circumutances ‘= deliberate breach, unconscionab:.lity, query unraasc;néblass.
Many ' clauses - which -defined liability would. satisfy the. requiraments,
bécauss they would be conscionable. and reasonakle. He did not think that
ona needed to worry that the ambit was too wide, because.  one. simpljf

selected a valid test.

' Lando indicated that the only th:.ng wh:.ch could raally maet th,
lawyers was a general clause, because even the smartest lawye: c:.ould not
avoid a general clause. The dangers of drafting a doctrine of fundamental
abligation or’something in that area was. that even:in such cases the smart
lawyez's could" perheps draft. and - be unclear about. what the funda.mantal
obligat:.on ‘of“the tontract was. He was afraid that even this dogtrine might
%ot ‘be encugh;* and 86 even-with: this doctrine he felt that, _they _needed a
- provision. The development in many countries showed that, the législe.torn
had felt the need for a general provision. They also needed it bacause they
‘Headed ‘Boma’ “gort oL céllateral to the -hardship clause. He. did not agres
%ith Drobnig ‘that parties went into:contracts with open. eyes,_ the .way in
whiich “stafdard “form contracts were. made -even with businesspeopla _showed
that a.lthough people ought to be more careful, better :Lnformed,' and
strongar, thay "were not,  Even: businesspecple who .could be in a. strong
'ba,rgaining pos;tion were sometimes negligent. Ha . dici not ‘_,agreq that_ they

were not these people’s keepers , because experlenc;e showed . that e the
business comminity needed this kind. of.protection through a. general clauae.
'Having ‘a ‘general clause would not.prevent them .from. reta.:.nu;g Art.,r 3.8
‘which addressed’ special procedural - aspects. of it, nor  did it maka it
" completely unnacessary for them to draft a rule on examption clau es.

‘Magkow felt that pecple Bhou:x.d not ba invited to ln.m:.t or axclude
1iabil:].ty, ‘Which now was the introductory part of Art. 6.4.16. He suggasted
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a werding along the lines ,ﬁof,__",t "No party is perm:.tted Y rely
[unconscionably] on a contract clause in euch e mannex that the other party
is . daprived of what it reaeonably could have expected as _a result ‘of the
contract®. This would cover also the caee where the other perty
intentionally brxoke the centract, and in, for exemple, the case of ‘the ice
hockey .coach, this provision could not be used in order to fire the coach
without ;any reason at all. ‘ T - B

Brazil supported Maskow's approach and suggested to say "is deprived
of. the benefit of the main object of the contract® instead of referring to
what the partn.es might - realonably expectn

- Is\ ﬁ". e
‘ _ Furmston suggested the wording “A clauee wh:.ch l:Lm:.ts or excludee ‘one
party's liability for non-performance or which purperts to permit ons” party
to render a performance which. is eubetent:.ally different from what ths
other party reasonably expects,' is ‘invalid if it is [unconscionable]
{unreasocnabiel". .

Huang had. no problem with the pa.rtiee agree:.ng £6 1imit “or  exciude
liability, as parties could agree on whatever they wanted. She wondered
whether. in practice it was very common to put an exempt:.on clause in a

wcommercial contract. Secondly, sha wondered about ‘the cond:.tione ‘for' the
application of .this article: when ‘they said "The parties - may agree ‘in

advance”, did this mean only at the time of the sonclusion of the eontract,
i.e. before performance, or, in the case of long-term contracts, alse’ ‘for

-example -after one year? Thixdly she ~wondered whether this provision wag
intended to cover cases of hardship or force majeure.: why would the partlel
want to limit or exclude their. lieb:.l:.ty" ‘ ‘ s :

Bonell 1nd.1cated tha.t one was mduced to enter ;.nt.o such an exclusion

.agreement Just because one wanted to restrict one g 1iab11:i.ty further,

~beayond cases of force . majeure and hardarup,' :. e. one wanted to restrict
-one's: liability also . for faulty behav:.our which elearly wag rnot excused

under force majeura. . ..

Tallon added that sometimes there could ba agreements ‘on  force

‘majeure which were exempt:.one, when one said, a. Ger ‘£hat there woild be a

~gase of-force rnajeure if the deckers were on etrike for more than. sin deys.

Bonell fcund thz.e to be another erg-ument in favour of broader

language,. becausge they were all eware of the d:.ff:.culty in " applyihg ‘tha
_exemption .clause. prov:.e:l.ons of the Pr:.,nciplee to ‘such” force -majeure

rolavses. If- there was khe, broader 1anguage one ‘'wéuld have no hesitation in
+ invalidating tChese c.la.uses if they really reduced the extent of the party's

undertaking to almost ncthing As regarded the ' timé element, in normal
cages when one entered into a contrect one would insert such’a contrdct

. tarm. in - addition  to all  other terms of the contract, so beafore the

L

srperformance, -but later on one might well mod:.fy the contract and include

such a term later on, but still pefore the actual non-performance ar other



- 129 -

incident ococurs. The toohn:lquoe were very different = they had just had the
example of 2 force majeure clause which ‘was  far ‘being a force majeure
clause, because what was listed in it as_an exonerating event was clearly
human. behavicur for which one should bo liablo. 'l‘ho rosu:l.t was always that
of reducing one's lisbility to a minimum o :
Date-Bah gave the oxample of a software licensing agreement which
often had an, oxemption clausa wluoh :,n effoot rendorad the sala douhtful.

Furmston indicated that in the UK it was virtually impossible o buy
a computer without there being the most elaborate exemption clause. In
affect the oomputar monufaotuers were operat:.ng a oaxtol -'-j mayb-‘ not
lega.lly, but they all used the same 1awyers. o ' :

Tallon obsorved that tho groat diffaranoo betwoen the proposals and-
the original text was that the proposals said nothing about del:xberate
non-performanoo, which. in hia view was the ma;.n part. _ ‘

" Brazil indioatod that he would be ha.ppy to add in his proposal, {oe
that it was limited to cases where a party wa.s doprivod of the benefit of
the msin object, the wo:d "deliberata"; 80 that it would apply either whara
the brsach was deliberate or where it was otherwiae unconscionable.

Farnsworth referred to Moskow 8 proposfal which said that no party ‘was
permitted.to rely unconscionably, so he assumed that a party could somehow
rconscionably” rely on a clause that deprived the other of what tlm other
could roasonably have exgeoted and he wondered how one conscionably could
do~that. With respect to Furmston's draft.- apparently one could have a
&lause- porm:-.tting & party to rsndor a performance substantially different
from what the other party reasonably estpected and such a clause oould be
conscionable becsuse it was only bad if it was unoonooionablo. ‘He' had
sympathy: for Komarov's view that provisions, like this would cause part:.es
to worry-and perhaps To dislike or not to incorporato tho Prin ples and
this kind ot‘ double~layer left bim quito confused. Co

2 Furmston gave an ea..ample of & consoionable olauoe which dopr:.vad “4Hé
other party of what ha. could roasonahly expect, and that was when one- gave
‘pim  something: bottex. For example, if an airlino had a provision aaying
*hat if-economy class was full they could movo you :.nto first cless’;  that
was not what you .expected to get but it wasg consoionable. If one wero movsd
the other way one would. oortamly say it was unconsoionable. R -

Bonell suggested that using the word "dopr.wod" m:i.ght improve the
-phraso go in-melius would never be. coverod

Brazil auggested the formulation '"I'he parties may agx:ee in advance to
‘1limit or. to -exclude their. liahility for the non—performa.nce of their
‘obligationsg. except that & party . cannot imroke Suoh a clause where the
‘non~performance would deprive tho othe:: party o.t‘ the main objoct of the
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cf?z_;tz_:gi;r_t_: e_m@."_t:ﬁé nonuparfd#%éfhée is aeliberata or unconscibnab‘l’a"‘,

. Date-Bah pointed cmt ‘that Brazil kept the non-performance’ at the
beginn.ing ‘which had caused trouble. The obgect;on to this had baen that it
was not possible to make it turn only on non-performance. ' : o

Tallon indicated that if one wanted to cover clauses which were not
openly limitation clauses one could say "[...] Agree in advance to exclude
directly or indirectly their liability [...]".

Farnsworth pointed out that evén if “unconsciocnable" -was ‘used
extensively in the United States they were not sure that there was such a
thing as pure substantive unconscionability in the US, i.e. if A and ‘B were
sophisticated international people in business and they bargalned for a
wagk and everything wags carefully explained and they signed the contract, a
number of people in the us would say that it could not beunconscionable
even if there was a very ‘unfair provision. Théey wanted to say’ something
which was contrary to that, and he worried that they should not say it. He
thought that they wanted to say that no matter if A and B bargained for a
whcla week, if the clause depr;v-d the party of the benefit or ‘purpose of
the bargain, at ‘least in the case of a deliberate breach, it was not
enforceable, He did not think that the wodrd "unconscionable" helped -in
aqalysing that, if thgy meant that they ghould say it.

Bonell wonder-d whathar Farnsworth had quoted the coach example as-an
example which, contxary to their view, should be valid? IR R

, Farnsworth recalled ‘that he ‘had" ‘quoted Vit as an example of evasion,
If he were now to quote it, he would say that Af lt ware . fairly bargained
for it should be enforceable."* R S TR : e e
. Braz;l _ observed j'ﬁa%’ tﬁéy'“wﬁfé' talking here  of liability - for
non-performance and of relying on” clauses in that regard. His approach was
that this was one of the {ssues which would get to .a tribunil: or court:
somaone does not do somethlng and the other party complains and says that
,tha flrst party has to pay damages and the otfher party says he-will not pay
the damages because of this partzculax ‘clause and the party is in that vexy
;prellmxnary situation of wonﬁering what he should do, and he would probably
ihave to go to court or to an’ arbitral tribunal. In other words they would
‘have a tribunal or court in “there ‘that would be able to- apply its wview of
what was unconscionable in that particular situation. e :

Farnsworth indicated that ha wa& mystified as to why ‘this couid not
simply be an illustration to Art. 3.8 which in para. (1) stated "A .party
may avoid a {...] +orm 1f at the time of the making of the contract [...]
q[tha] term unjustzfiably glves the other party an excessive advantage”, and
;to him it seemed that that was what’ they" were talking:about.  He-realised
that regard must be had to some things and “if one wanted regard- to.be had
' to other thzngs ‘he could not sae why they could not be put in the text, but
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it did say that regaxd should be had to the purpose of the contract, which
was not Bo diffarent £rom what Brazil and othsrs ‘had talksd ahout, #nd then
with rsspsct te Maskow's point that it might ‘be bad only if there was a
deliberate bresch, that it might be all right if iﬁ 'was an un;ntanﬁional or
sloppy brsach, undsr para. (2) a court “may adapt ‘the [...1 term in order
to bring it in accordance with reasona.ble r.:omercinl standards of fair
dealing”, and he thought that what they meant to say was that one would
maka the term zo that it was enforceahls if tha breach werd of 'a certain
kind but not enﬂorcosbls if the brsach were of another kind.- ‘He agreed with
Komarcv that the more of these provisions they put in; the more suspicious
potential users were going to be of the Principles.

o Furmston indicated that the unconscionahility teat was & very tough
test, -if they had. said that the clause was dnvalid if unreasonable, that
would be a much more indulgent test. He thought that peopls would expect o
£ind some provision on exemption clauses.

Lando tended to agree that exemption clauses really could be covered
by Art. 3.8 and then if they wanted to they could psrhaps ‘have a provision
saying that such clauses would be govsrned by Art. 3.8. One had -to allow
parties. sometimes to. accspt thelxr 1iability for deliberste brsach. i

Fsrnsworth thought thst the more of thsse principles ‘there were, the
more one allowed parties to make similar argumsnts with diffarent cloaks on
them. One might say that good faith was very "different ' from
unconscionability, but he assured the Group that in briefs lawysrs received
in the United States the same thing was being ssid with™ two dlffsrent
-lables. He couldA vsry sasily take ths‘ opsrativs “words  (leaving--out
,uneonscionabilaty) of any of ths thres proposals and put ‘them into groes
-disparity. For sxampls, Maskow s proposal read "1n such a manner that <the
.other party. is dsprivsd of what ES- rsasonably ‘could  have expected to
recelve from the contractr one could in Art. 3.8 put “regard is to be  had
among other things to (a) the fact [...] (b} the commercial setting [:i:]
-and (€) -the extent to which the other party iz deprived of what it
reasonably expsctsd to result from the contract" That’ wdul& at -léast mean
that they were talking about one thing, rather than one’ thing” in- two
different . articles. He also thought that Art. 3.8 could be improved, for
-axample.- with Msskow's point that the nature of the breach might be taken
into account and the provision found valid in some citcumstancss “and “not
valid in other circumstances. S

: Bonell poznted out thst Art. 3.8 had a broader gcope and wag clesrly
also & pmsvsntivs measure in the sense that a party should" even: befors
non-performance on the part of "the other party, Aif cirdumstances : had
changes and that party became aware of the bad bargain he had been forced
to enter into, be able to avoid snd to gat ‘rid of the contract. The test of
. the nature of the non-parformancs could thersfore hardly apply in =some
. CABeR. .
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) “Maskow drew the attention. of  the: Group to Art. 3.14(2) which stated
that "Where an individual term of & contract. may be avoided by a party
under’ Art. 3.8, the time-period -runs from. the moment -that the term is
asserted by the ‘other party", which meant that time-limits . wOuld not come
irito’ play here and therefore may be even the cases of delzberate breach of"
the contract in case of limitation clauses were covered by this article. In 
the light of the latest version of Art. .3.8.and.the connected prcv1aicns he
rended not to consider it absolutely necessary to have a general provxs;cn:
or even g prcv;s;onrdealzng with exemption.@lauaeq. '

Bonell recalled the two alternatives- the first approach was that\ofi
not having anything dealing with exemption clauses or unconscionable
clauses 'in general,  but. -just possibly to .add .language in Art. 3.8 if
necessary, the second:approach was that- cf having something spec;al for
exemption clauses in the section on damages. The only. real alternat;ve tof
Art. 3.8 was the last Brazil version.

. &7 pate~Bah pointed -out that Art. 3.8 had a flavour of disparity before
it- snapped toc the eaffect. He wondered whether it was. intended to g;ve the
power” tb- aveid the exemption clauses only.if:. thsre was such a d;spar;ty.E
Was it in other ‘words-a condition precedent..to an. exampticn clause belngﬁ
put aside that the parties were in an unegual bargaining position, or ‘could’
two’ peffectly balanded businessmen bargain in such a way that at, the end of
the day the arbztratcr'was entitled to strike out the clause?

" Bonell recalled that without some - procedural, unconsc;onah;l;ty' one
would hardly be prepared to accept in a commercial setting the striking ottt
of ‘& clause. There should therefore be some ineguality in bargaining but it
wag clearly not the only test -and maybe not even. the decisive test because
thé opening phrase of Art. 3.8 Jjust spoke in texms of a contract term
unjustifiably giving a party an excessive advantage, wh;ch was clearly the

case of exemptzcn clause.

i. reElion added that it was: not. cnly a quest;on of lésion, 1t was much
w;dar than a purely economic loss. -

Brale‘wcnderad whether, whan they sazd that Art, 3 8 was suff;clent,
that ineluded: also Art. 3. 8(2), .80 that the .court could come 1n and rewrxte
the contract.™" ] - Lo

Bonell found "rewrite” to be too strong, although he could imagine
the édourt adapting the contract to give parties a clearer indication as to
' he precisa meaning of a-clause. It would, however ba a whola package._

#000" mallon thought that the magor poznt in d;spute was‘the problam cf the
‘delibarate breach. If they chose -only. the unconSC1cnab ;ty apprcach thay
‘would “always find "a: ‘way -to. put it in somewhere, but if the ;mcblem of
deliberate breach was to be included, then he thought that it was necessary
to have a special text. For French law, and also for other laws, this was
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the way that exemption clauses had been controlled, and lawyers in the
countries concerned would be- astonished to- find that this agpect. of the
guestion was merely set aside.  The Brazil proposal. would be guite agteaable_
to him. He rercdllsd that he had suggented to add “directly or 1ndiract1y

to "to excluda"'

frazil indicated that his proposal did not deal with the quastion
from the point of validity, but as depriving a person of the benefit of the
exemption clause ‘and -in particular 4t did not involve rewriting the
contract in other ways. w SRS

Landc was not sure that’ paople wcul& understand what waa maant by
rdirectly or indirsctly®. On the other hand he took it that the argument he
hHéd raised that one. had . to allow parties sometimes to accept their
1iability for deliberata bresich was not taken care of . in . the Brazil
proposal. For ‘éxample, in the -gontruction- industry wher- .one . had the
xnock-for-knock ' principle, one had to allow exemptions for damage done by
deliberate breach, because otherwise it did not work. . .

“Brazil thought that the test of the main object of the contract would
answer that. '

‘Lando’ indiceted that there was a problem with. incorporating the
disparify in‘Art. 3.8, because there one focussed only on the situation at
the conclusion of the contract. In Denmark they had seen that exception
&lcuéeb Which were not unfair when they were made, became unfair through
tha development cf conditions latex on.

Farnsworth’ wcndered whether Brazil would accept Landc's clausa on th‘
provision that it applied not only to provigiona that were. unfair at the
+ime the contract was made, but also to provisions .that might because cf
intervening ircumstances become unfair. He had not understood th;ﬁﬂ;t:wac
meant to dc that and he could not tell from reading it. e

ier

“Brazil thought that there were two ccncepts in hia prcpoaal which
'wculd #1low that, one being unconscionability end -other the fact that one
had to ‘look at the msin object of the contract, so that ~once one. had
jdentified that one could take proper acccunt of the sort of, relevance cne
had to give to ito

Drobnig wcndered whether that was the main cbjact cf the contract as
gseen by the other party - he was not sure that in some situations that took
“into account’ the legitimate. interest of the party who invoked the clause.
‘He preferred a more objective provigion in . this respect wh;ch would say
‘someéthing like taking into account the main purposes or object of the
‘ccntxact. : . : :

T

A Brazll ind;catcé ‘that that was intanded to be covered by "the main
'cb3ect“ ' - :
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Voting on having a provision in Art. 6.4.16 along th@ linen euggestad
by Brazrl and Tallon ("The parties may agree in advance to limit or to
axclude diractly or indirectly thair 1iability for the nen—performance of
their obligationﬂ except that a party cannat invcke such & clause where the
non—performanea would dsprive the other party of ‘the main objact of tha
contract and the non-performance is daeliberate or unconscionable”), 9 voted

An favour..

Drnbn;g felt, howevar, that this formulation did not cover the case
covsrad by the Furmston formula »which purports to permit one party a
performance which is substantially different® and this should be covered
“more explicitly. He suggegtad stgr;ing wirh Furmston's formula.

_ A possibla formulation wae therefore "A clausa which limits or
excludes one party's liahility for nonwperformance or which purports to
permit ona party . to render & performance which is substantially diffarent
from what the othar party reasonably ‘axpacts, cnnnot ba 1nvokad when the
non-performance ig dellberata or unconsc;onabla“‘" - '

- ‘Drobnig observed that then the purpose of the contract did not come
in. ) ' ' o o

... . Brazil agreed, and indicated that that wes what he had had in mind
with "the main object", and this had to be ltated in’ an objective way.

Farnsworth”Jbserved that when one spoke of "the ‘main ob3act of ‘the
contract", he supposed that the main object of the comtract of the hockey
coach would be coaching hockey, o©f the sale of goods would be to sell
goads. That was a one-sided obligation and usually one party's main object
. was just to get monay ‘and the party wculd complain that he was not getting
the =mcney undsr this clause, that the ‘contract was being unfaxrly
terminatad. The main object was not for the party to get monay, “the main
objact was to sell goods or whatever. As there were two partisa and each of
them had cbjectives one was ;mmed;ately in the soup if one said *the" main
obj@ctn The merit of the Furmston proposal was to focus on what the
daPVived party reaaonably expected. He therefore had an- 1n1t1a1 diff;culty
.with any proposal which centred on the main object because it aaemed to him

ko bs unilatarally unfair.

Brazil suggested saying "having regard to the purpose of the
:contract?uafter.ﬁdifferent from&ghagwfha_other_party reaspnably axpects".

. Lando cama back to the questman of dal;herata braach, because in some
cantructlon contracts when there were aeveral contractors on the same side,
there was the knock—for-knock prznciple whzch stated that whenever a party
suffared damage to property or personal injury, then each party carried the
rasponsibility of paying damages to his own people and not to the others.
.. This principle relieved contractors in their mutual relationship and  also
“relieved the contractors vig-3-vis the ‘owner of a large amOunt of
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litigaticn and negotiation. It might very well be argued that each party in
such a contract had reasonably;expected thgtﬁghgﬂother party wouid'ﬁot harm
nis property and that it was therefore one of the options of the contract
that -each: party.should be careful not to hurt the other party. For the
provision they now had, it ocould very. well be argued that such

knock-for-knock principles were invalid as far as intentional breach was
concernad. .

probnig thought that the new words of théﬁp:oviaiéhqugidfﬁéﬁgdééta
of it. R

w7 Farngworth wondered. whether itﬁwgs_qommqh,in_anjcﬁa‘g'1@9&1"§§étam to
speak of an unconscionable breach.. In_the US they apoke of unconstionable
clauses or unconscionable contracts, but here they ‘spoke of an
unconscionable breach. .

Furmston  indicated that it was not the breach which ~was
unconscionable, it was the reliance on the clause, so the wording might
have to be changed. o AT R

“pallon referred %o Art. - 3.109 PECL which stated “where the
non-performance is intentional .. or . the limitation or exclusien
unreasonable”. ’ ' L

Parnsworth felt that that was all right.

Sus o Bopossible formulation was thsxqfqreﬁﬁh term which ;imits]of'éxcludes
one party's liability for non-performance or which purports to permit one
party to render a performence which is substantially different Erom what
‘the “other party reasonably expects, having regard to the purpose of the
contract, may not ba invoked if the non-performance is deliberate or the

ilimitation or exclusicn unconscicnable”.

apsr s Fagneworth pointed  out that if one stated "purpéyﬁgfi§”ﬂﬁiﬁit“ one

i

swoéuld Have to say alsc "purports to limit or akclude",“#g s

gested saying
only "or permits one party".. . . o

. Phis was agresd.

Farnsworth took it that exclusion clauses for gross negligénce were

not covered by this case. If one said munconscionable breach®, he did not
2think that the breach was unconscionable or even necessarily in bad falth
~4f one was just very cereless. He wondered whathéf.one“ﬁantad=to include

Cintentional. breaches but. to a#ﬁlud?_grbﬂs.nggliggpégohﬁg"thbuéh# that‘if
" on@ did make a distinction.cone might want to;ﬂo.thﬁ'dppbqi;e. :_ s :

rallon indicated that in many Buropean countries theére was ~the
:principle that recklsss negligenca_was”ags;m;lated to ip;entional breach.

dla e
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_ - Farnsworth indicated that as far as gross negligence was concerned
thet was not a common law principla.h,,‘ .

Tallbn state& tﬁat if ohé wan;éé tb;éxglﬁdq.étosaneé;iggﬁéé"§hé:héﬁ
to say. it axpressly in the text,. ' B -

[ vt

Farnswcrth wonderea whathar this ‘was tha only place where tha word
runconscionable” would appear in tha Principles. If so he did not think 1t

Bonell indicated that for the civil lawyers if would be all right to
have only "and the non-performance is deliberate or reckless", and wondered
what the-poaitian of the common lawyers was. ' '

Farsworth indicated that he would ba happ;.er w:Lth that ‘than with
nunconscionable®. He thought "reckless® wap less often used than grosaly
negligent®, but in an.international text common lawyers would say that what
was probably meant was "grossly negligent”. In the US it was not 2 tarm of

art.

. Purmston indicated that in England instead it was, there had been a
lot of decision of the House of Loxrds on this. S

mallon recalled that international conventions used nracklaesgs®. ¢

Brazil indicated that also in 3ﬁs£ralia rﬁéﬁieésnesé ﬁééfuééd as &
criterion for determining unconscionability. He was guite happy to accept
-wdeliberate. or reckless”. ‘

L Furmst@n indicated that .he did.. not understand the concapt of
#intentienal breach. . . .. . oo

Tallon understood Furmston's hesitations and recalled that the eivil
lgwyers had the same hesitations about an unconscionable clause and it was
+ for this reason that he had tried to.include both ways of controllxng the
clause -~ deliberate or reckless and unconsciunable.

Lando recalled that the American Restatement explained in the
comments and illustrations what unconacionable meant, "and he auggelted ‘that
Sthe aamevcould bs;dqna here. .

Bonell could ses . a d;fferenca between the terms,'vint that
wunconscionability" was such a broad concept that _one might well explain
“that.ione meant deliberata and recklesa and grossly n@gligent behaviour,

while if one had only. "deliberate  and reckless" one m;ght cause great
dxfficulties to those who were not familiar with them.

Tallon stated that “unconscionable" meant an . examination case by

case, but if one said that unconscionability covered deliberate and
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reckless, one said that it was. unconscionable to try to escape liability
for one's: deliberate or: reckless non~performance in every case.

Farnswerth statad that if he bxought th;s draft back people in hie"
country who-were familiar with the principle of. unconacionability would askf
him whether they had-a general rule.on unconscionability, and he t )
the answar was nc. Secondly, if. they uged unconscionable here, they would'
ask whethér this: waa the -only kind of  unconscionable clause which wasv
unenforceable, iand he supposed  that .the  answer was. yes. 'I'h:.s mada him‘
uncomfortable. to use -this term-only .in one place. . )

1

_Lando felt that:the provision would become very.hagquhifféﬁeﬂgégﬁqkf
out unaonscionability.@? : ' ST

: Brobnzg agresd and added that the flrst part of . the provision did not‘
only look at ndneperformance : -but .also .aimed at defining "unconac;onahly ;
the i1imits of ~performarice and that. was -not being taken care of.' The
consaquances- atill -followed: the old pattern.r He suggaated "if thef

Bonell stressed that if Farnswdrth ﬁho camaMfroﬁ thé 6ouﬂfnf wﬁéf&n
this term was most used had.such difficulties they should be careful about
using it. He suggested finding another term. expressing the same idaa.f_

DatewBah suggested "grossly unfair“ .

Furmston stated that he was not that worried about mag;c worda, and
he was not attached to "unconscionable” but he thought that two different
cgoncepts were -being used: one was that one was -invalidating the clause
becauss: of- the behaviour of the contract breaker, the other was that one
was Invalidating the clause bgcause in normal circumatances it was unfa'r{
4nid both-of these had ‘to be captured. i

Lando suggested saying "or it would be grossly uﬁféifif6fih§;ke the

term"

A poss;ble formulatzon wag therefore "A term which lxmitslor excludes
one party's liability for non-performance or which permitsaone party to
fénder a ‘performance substantially different from what the _othe ;
redsonably expects, having regard to the purpose of the aontract,
be - inveoked 'if the non-performance is deliberate or reckless or 1t wo 'ba
grossly unfair to invoke that term”. AR

S O P S

Drobnig pointed out that the phrase "having regard to the purpose of
the contract® was as of now bound only to. the second part, but should cover
both parts and therefore alsc limitation ‘clauses. He suggeated moving it to

after "may not be invoked".
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. Farnswoxrth agraau with D:obnig. The result of thae collage they had
arrived at seemed to say 1n part "a clause which limits or excludes one
party’'s liability for non-performance ‘cannot be invoked  if-  the-
non-performance is delibsrate or rackless", because the purpose of the
contract afd the business of what ‘& party raasonably ‘axpacted " had no
relationship grammatically to the first part of the -clause. This wag
exagtly what ‘had ‘baen objected to in the original proposal, i.e. that it
said that one could fot exclude 1liability for intentional non-performance)
and that wag not "something he could support, and was ‘not the purpose of.
Furmeton's proposul, If one qualified whatever provisien with 1anguage such’
as that qualifying the second ‘branch, then it seemed to him' that the
solution was satisfactory, e.g. if one said "A cleuse which limits or
oxcludes liability for non~performance or permits one party: to render a
different performance cannot be invoked if" followed by language that would
mention not only the purpcse of the contract put alsce substantial
difference from expaetations. Unless one put 'in Furmeton'z ' thought of
frustration of expectaticns in both brinches one ended up with the original
provision. One could say "A clause ‘which has the "éffect of permitting oné
paxty to render pexformance substantially different having regazd [...}~by-
either limiting {...] canhot be invoked". : : S

Farnsworth Euggelted "Tha partias may agree in advande to limit or
exclude their liability for the non—performance of their cbligations except
that 2 party cannot invoke such a clause where the clause would permit that
party to render a performance substantizlly inferiour to what the other
party reasonably expects and the non-performance is deliberate or

ggaklass"

_f Drohnig felt that it left out a major part of Furmston's elements. He
suggasted flrat dealing with the classic exemption and limitation clauses
and then to deal "with the ?urmston proposal in a second sentence: oxi
paragraph. There might then be a third paragxaph ‘where the purposes of the
contract are reserved. 5 T D A
'% Bonell did not think all thesé elements could be included -in +the
text. He suggested saying only "A term which limits or axcludes one party’s
liability for non~performance or which permits one party to render
performance substantially different from what the other party raasonably
expects may not be invoked if’ it would be grégsly unfair to do 50; - having
regard to the purpose of the ‘contract®. -Obvicusly ' the .comments .would
indicate that a first 1nstanca whare it would be extremely unfalr to. invoke
guch a clause was where the bréach was deliberate or reckless. Therea would
be no general clause on unconscionability: i : : : o

This proposal waa accepted by tha Group

ke

The text'ofﬂiéficlé 17 (6.4.16) as adOpted therefore read as fnllows-
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 f"A *fermﬁ'which- Iimits or excludes one party's Jiability for
" non-performarice ‘or which permits one :party to render performance
substantially different -from what the other party reasonably expects
may not be invoked if it would be grossly unfair to do so, Raving
regard to the purpose of the contract”. ' o

_ ~ Introducing Article 18 (Article 6.4.17), Tallon recalled that the
third paragraph had been deleted. The corresponding provision had been
discussed extensively in the EEC Group (Art. 4.508: "(1) Where the contract
provides that a party who does not perform is to pay a_spacifiedfgug'thiﬁe
" aggrieved party for such non-performance, the -aggrieved partj;éhglifbe
awarded that sum irrespective of his actual loss. (2) However, despite any
agreement to the contrary the specified sum may be reduced to a reasonable
amount where it is grossly excessive in relation to the losg resulting from
the non-performance and the other circumstances").-Thera_was:gggﬂiffg;gpce
in substance. The compromise arrived at was that they admitted the validity
of penalty clauses even when in terrorem, but that the court had lhé'pﬁwér
to reduce an excessive amount.. i -

Bonell did not like the ‘title of-Art..5@4.17t5bacausg'p§opie would
jmmediately think of the sharp division which at least in theory existed
between the two systems. He preferred a neutral title such,gsﬁghe onefof
, Art, 4.508 ("Agreed payment for non-performance" ). Furthermore, the
f‘iofﬁﬁigtiqﬁ of para. (1) meant “that it  was. only addressing ligquicdated
k es, while in the tradition of & number of jurisdictions what one would
mainly have in mind was the penal charactex of the paymentuf;ghgﬁ'wgs'ubfto
the parties. Here they only wanted to address the extent to which such

"agreements were valid. The language dn Art. 4.508 was more neutral, leaving
the character of the payment open.: - .

R

" allon indicated that as a rule it was a form of damages, but he did
not object to the PECL draft. L e ot e s

Lando stated that comsidering that in the common law world penalties
were not allowed, which meant that clauses made in terrorem were not
allowed, the PECL addressed this problem in a -clearer way, 8o to cbviate
‘the objections and interpretations: of the kind wh;chhggg;qiba:hqﬁe in the
' he would prefer ‘the

formulation of Art. 4.508 because it would also admit clauses made in
terrorem. S

Brazil wondered whether it was the nother.. ci:dﬁés;ﬁngéaﬂ_ which
covered that. o
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‘pallon indiceted that this was something which existed for instance
“in French, German and Italian law. One important Isatuxe for the Judge whe
‘had & discretion was  the behaviouwr of the parties, and thms woulﬁ be
‘soverad by the "other cilrcumstances”.

Farnsworth suggested deleting "ths court may reduce it".

: Brazil questioned  the formulation ‘“once the  aggrieved party has
establishad his right to recover damagee” in para. (1), wvhich sugqested
that one had to go to the Supreme Court before one could ask for the money.

‘Maskow also caasid@red an advantage of Brt. 4. 508(1) to be that it
‘did not refer to damages. On the other hand, it must be clear that gorce
"m&jsure also applied to clauses for an agreed sum, and this could perhaps
bas " ;ndicated in the comments. He wondered why para. {3) had been taken out
:of Art. B 4.17. :

_ " Bonell indicated that ‘now -that Art. 5 4. 3.5 had been fcrmule.ted in a
fbraaﬂaz manner, one might well conceive in extreme cases that even such a
_felause could not ba invoked if it was gxossly unfair._”

Maskow stated that tha normal approach, following legal regulatzon
and +the UNCITRAL document, was that it was possibla to ask for exceeding
:‘damages. 2f there was no rule. everyone would think the normal approach was
““feollowed. ‘Tt waé not clear that this would mean that generally one was not
f;allbwed to ask for more. ‘

o " ponell stated that this was not addrassed in para. (3). Hare what was
ffh;nted at’ was that sometimes these clauses were hidden lim;tatien clauses
and it was suggest@d that in such cases the clause should be invalidat-d.

Maskow stated that it would be . invalidated in cartain excapt;onal
clrcumstances. In general it would be a restrietion of the &amages.

‘Brazil wondered whether the clause they had just agreed to would not
cover this sort of situatioen. o

Bonall thaughf so, T

Magkow thought that one of the mest important problams of penalty
. clauses was whether one could ask for exceeding damages in normal cages,
" when there was 1o abuse. This guestion should be addressed 1n the

Principles. -

: fando suggested that it was enough to state the difference in the
comments, because when one -saw & clause it was obvious what kind of a

clause it was.
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Bonell thought this was a different question, because the extent to
which such tclauses turned out to be limitation clauses was one: "problem, and.
the broad formula adopted in Art, 6.4.16 took care of this. Maskow instead
addressed the gquestion of whether of hot even if partias had agreed on such
a payment, on such & fixed sum, additional loss could be recovered.

Drobnig thought that the connsction between the present provision: and
the precesding provision was not so clear fox everybody. He preferred to
reinstate para. (3). One could take care of Maskow's problem by saying in
essence. that if the actual damage exceeded the agreed sum additional
damages could be recovered undef thé normal rules, that they must be proved
ato., except if the precaeding provision came inté play. ™ : SRR

Bonell wondered whether they really “thought that the rule should be
that the exceeding damages could be recovered without an express agreement.
He had always understood the rule to be that if nothinyg was said one could
not;racover. .

Maskow po;nted out that the UNCITRAL rules said . that  one: could

: Bonell inatead stated that the UNCITRAL rules did mot: exclude the
right to performance, which was different. ‘A liguidated damage ag:eement
was intended to cut ocut all discugsions about actual damaga.u.~

Furmston was inclined te say something here.

Farnsworth also found it important ‘o’ ‘say" -gomething. on the question
of whether the understanding generally wae “that it was a minimum. that-might
ba.exceeded by actual damages or a limitation both up and down om damages.
In common law countries it was always assumed, if nothing else was said,
that it was both a limitation up and down. That might partly be because if
-t was. a minimum it was invalid under common law rules generally. His
suppos;tion was that one should say something. On the other-hand, ‘it seemed
£o:him that if they ware going to allow in #erroram clauses to. sana. extent,
_they should say that this was & matter of interpretation unless:othervwise
agreed, because under the Principles it wss possible to do -what .was not
- pogsible to do in a common law system, i.e. say the minimum:’ damages ara US
$ 1,000 but if I am injured I may prove § 1,500 -

Maskow indicated that he had qﬁderatbcd the rule in para. (3) to
praesuppose that it was the maximum and that' it could be changed only in
rcertain cases.

: Bone;l felt that the PECL formula addressed this problem and aolvad
itrelegantly by stating "Where the contract provides [...] the . aggrieved
-;party shall be awarded that sum lrrespectiva of his agtual lesa". If they
- adopted the PECL formula this problem would be solved. What was still open
_gyas.whether they needed an express reminder that such a clause could well
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te a limitation §laﬁéé in éﬁ5§£§nqa}§§Eféﬁgrégcfé féll_un&@f'ﬁrf.:g;d.lﬁ.
| .rha. Group decided to adopt the PECL formula.
Bonell sugéeat@d changing nghall be awarded" in para. (2) to "is
eéntitled to%.

This wasg agrééd.f

As to- the guestion éizhgviﬁglﬁp exprggs :a£erencé to the ‘preceeding
article in this article, Maskow suggested_that_thé_aommeﬁts could do this.

This suggestion was accepted.
The text of Article 18, (6.4.17) &8 finally adopted therefore read:

#(l) Where the contract prevides that a party who does not perform is
to. pay a specified sum. to the aggrieved party for such
non-performance, the sggrieved party Iis ‘entitled to that sum
irrespective of lts actual loss. s

oo L (2) However, desplte any agreemeunt to the contrary the specified sum

oy may be: reduced to a;;sgsanaéjgﬁémount where;;t'is'grossly excessive
in relation to the harm resulting from the non-performance and' the
other circumstances". " - R ' R

Lando submitted & wtit;gh‘p;cpqsal for a new provision dealing with
the supplying of an omitted term which read as follows: ' oo

m{1) Where. the parties to & contract have not agreed with respect to
- a term which is .important for a determination of their rights and
- duties;. & term which ig appropriate in the a;:cumstanceé iz supplied.

(2) In determining what is an appropriate term regard is to be had,

inter alia, to ‘ - S Tee

{(a) the intention of the paxties as_'?az'cpriessed in the contract
language; S -

.+ {b) the purpose of thae contract; ang

o (e) good: faith and reasonableness”. o

Introducing his proposal Lando stated that the idsa came from two different
sogourees, ‘§ 204 of . the BAmerican _Restatement and the German concept
*1"arg§nzsnda'Vértragsauslegpng3,¥$pgf§"ﬁgxéfip,gené:al two concepts, that of
ithe interpretation of the contract, 3 s. the interpretation of the language
T of the ‘eontract, and the stop-gap rules of the law - when the contract was
-{pigned there were alnayswlegal‘gxcviéioné which stepped in to £ill 'in the
contract. In many countries there were only interpretation and stop-gap




- 143 & -

rules of law. In Germany, i ‘the.United States, and also in Swedish
doctrine, a third concept had baer introduced, namely the supplying of
omitted terms. The operation of which was not easily distinguished from ths
operation of the stop-gap rules of“the law, :but the idea was that in some
gituations a problem caﬁld“ﬁﬁ%”Be%%OIve&vby;interpretihg'thgﬁ1@nguaga of
the contract, and could not be salvédlby>thea§tqpfgap;;q}s& Qi,?ﬁé law, or
the stop-gap rules of the lav did not fit the situation. Rules to step in
in such situations were therefore needed. The typical situation was the
case he had given in hig - TilustFation 1-( An advertising enterprise in
England. contracts to fly during a certain period an airplane towing &
streamer ﬁhq@ftggdﬁfﬁﬁiﬁ?E&ﬁﬁﬂmm#briwasﬁxnTh;pugp;owersight the pilot
flies over the © ty of Manchester -on Mrmistice. Day . while crowds are
observing the two m nutéé’isileﬁéhyhthereby;injgg}pgygaqhqldfjéfréﬁﬁtaticn
badly. Evég}tnégghﬁﬁﬁé é6ntrabt contains no- term .that excludes flying on
Armistice pay, the flying enterprise-is to berhg;dtliabié“inuﬁhméées fFor
preach of contract"). In this case the contract said ﬁqth}hgqjﬁﬁt the
ocourrence was within the orbit of the contract and tharefdré)éﬁéﬁEﬁles on
the supplying of an omitted feym had ‘to.be used.

ch

Crépeau's proposal for a draft épter 3A on "Content" zead as

follows: . .

warticle 3A.1
{new]

A contract ‘validly entered into constitutes the law unto the
. parties and is therefore binding as batween them.
e e Itlcannbt be modified or terminated except by agreement or as
... - otherwise provided under these Principles. ' o

| Article 3A.2
fun fpresent Art. 5.1.11.

The contractual obligations of the pariias'ﬁaitbé‘ékbrass or

implied.

Article 3A.3
[new]

s '”m:ThéjPﬁFtias to a contract are free to devise thedr contractual
alations as will best serve their mutual interests. Y
-Article 3A.4
L Epresant Art, l » 6 ( l) 1

. N_f:_?QQJPQrtiea are bound to any usage to_whidh théy have agreed
and by any practices which they’ have. established between themselves.
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 Artiele 3A.5
“‘ 'Enéﬁ1 c

xﬁpliadccbiigﬁéiohéistémyﬁiéﬁf K
(a) the pature and purpose of tha contract oE e
(b) good. faith and reagonableness. - R R

| article 3.6
. Ipresent Art. 1.6(2)1 "

,:’The,parties‘gre‘caqsidé:e&} dnlegs otherwise agreed; to have
‘impliedly made applicable to their contract or its formation a usage
. of which the:parties knew or ought "to' have ‘known and- which. :in
. international trade is widely known to, and regularly  obsexved. by,
parties to contracts of the type inveived in' the particular . trade
© - goncerned. L T T =

U askiote W7
[present Art. 5.1.4]

Each party shall cdopéiifé with the other party, -when such
cooperation may ressonably be expected for the performance :of . that
party's obligations.

Article 3A.8
[present Art. 5.1.21

(1) To the extent that an obligation of a party  involves a2
duty of diligence, that part is bound to observe the diligence
chbgerved by reascnable persons of the same kind ' under. similax
circumstances. o

(2) To the extent that an obligation of a party involves a
duty to achisve a specific result, that party is bound to achieve
that result. .

Article 3A.9
[present Art. 5.1.3)

in determining the extent to which an obligation of a party
" involves & duty of diligence in the performance of an activity or a
duty to .achisve a qpagificﬁ'fésuit,"fegard g#hall be had to the
following circumstances, among others: R L TR

{a) the way in which the obligation is expressed in the contract:;

{b} the contractuél price and other terms of the contract;

(¢) the degree of cisk normally involved in achieveing the
- expected result; . . ‘
=i (@) the 0th§$_Party's;abiligy ﬁp‘influenéé?tha performance of the

obligation. S e S
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. Introdueing -his.proposal, Crépeau. stated that in examining Landc's proposa.l
.4¢’ had seemsd. to him that what he was dea.ling with was part ‘of ‘a laxger
‘problem which ‘he had thought. tha Group. might wish to develcp. ‘There were ‘a
number of provieions dn.the. Principles which could be grcﬁped tcgather
under a new chapter on content. if one looked at the general outline of the
. pringiples;  there were general provisions, rules on fcrraaticn, substantive
yalddity, interpretation, performance. and ncn-performanca and to him it had
" seomed that ~something was - missing, i.e. that .onge & contract had been
- yalidly entered intoc it was. imporxtant to. kncw exactly what the ccntant of
»¢he wecontract was. The opportunity was thare given to prcpcsa basic
* principles ~such -as pacta -sunt servanda;. that the parties were ‘frae to
provide whatever express clauses wculd best suit their interests “and also
the fact that .a contract aould. alsc ccnt.ain implied prcv:.sicns that might
 result from the-nature of the. contract, from ‘the. purpcse of the ‘contract,
"~ from usages, from standard trada,;trade practices ‘and also from good faith
and reasonableness. He had ¢herefore. _thought that the a.dvisab;l:.ty of
introducing a new chapter dealing with the content of the contract might’ be
© sonsidered taking the opportunity to group together a number of prcviaicns
which were already there which dealt with the subject of the content,
putting them togather with some new prcvisions.

Bcnell infcrmed the Grcup that when the cherning cOuncil ‘had
“ gjgcugsed the chapter on performance the. pravicus waak very s:.milar remarke
i of a general nature had been made, among others by Brazil, i.&. that thexe
. yas-congidered to be a lacuna of the kind mentioned by Crépaau. there 'wes
“*ab provision which positively stated that the parties had to perform ‘what
% t¢hay ‘had agreed, and which indicated what the ccntent of the ccntract Was.
©7jie asked Landc if he agreed with the following | analysis of ‘the two
prcpcsala- Lando's preoposal was. more or less ccvered by Ari:. 385 - of
'Crépesu's: sproposal. If this was the . case. they could move £from " the
as@tmption that there were no :.nconsistencias hetween the twc prcpcsals,
" oheé ‘w"a‘s ‘merely confined to a specific aspect while “the cther: covere& a
= widéy “range’ of ‘Questions. He. therefors. suggested firlt hav g‘ 'rief
discussicn of tha ph:l.lcscphy underlying czépeau's px-cpcsal. .

e mTL Magkow  waB s nots ccnvinced by Crépeau's proposal because ‘he felt “Ehat
" it was the same whether one spoke of performance cr ccntent - hc ‘had taken
tha word "performance” to be the word chosen by t the Grcup to describe “the
content of the contract. Crépeau's proposal put tcgether articles taken

L fpom the geraral. part or from the pert on parfcrmance. He had nothing
against ‘+*he new provisions proposed, on the importance of the contract and
party autonemy, ' kut :these could . be . placed in the cha.ptar ‘on general
provisions. He could sae-no advantage in taking cut certain provisions from
$hHe chapter. on performance in order to placsa them in guch a general
‘ghapter. If they gpoke about content they should also say something about
time -of performance, &tc., which all were contents and they would then and
up with a chapter which contained the sams prov:.smns as the present
‘chapter on performance.-:



~ 146 -

. ;Bonell. thought that the location of the provisions proposed was still
an open question, and that thay could very well be the opening provisions
of the chapter on performance with the proviaions dealing with time of
performance,. place of parformance, atc. ¢ following them :

Tallon po.x.nted out th&t Art. 1135 ‘of the French Civil Code alwa
provz,ded for. the supplying of omitted terms ("Les ‘vonventions obligent non
geulemont & ce. gui y est expr:.mé mais encore & toutes les ‘suites que
1'déguité, 1'usage ou. la lodi donnsnt a 1! obligation d 'ap:és sa nature"): He
wondered  where one would stop when one referred to the content “of ' the
‘gontract. First Crépeau gava more genera;l. rules after which hé went. on to
‘more specific provisions such as the presant Art. 5.1.2 which he placed as
Art. 38,8, dbut why 4id Crépeau not go one step furthér by incérporating
Art. 5.1.11 (*Prica dstnrmination")? There were many -other “rules- which
might also -be placed in a ch.aptez' on content. He liked what Crépesu had
done, but had hesitations as to its extant._ o - e

Crépsau a.gread_ that it was always very difficult ‘to delineate
chapters on content, intérpretaéibn' ‘and péffdménce, bacause depending :on
the way one drafted a rule, one might see it better in a chapter .on
interpretation or on performance, but baaically he had foundthere to .be
the question of what the parties had or had not undertaken to do, and to
-him that essentially was a ques_tj..on' of the content of the contract. The
" parties were fz{e;e_;,tc;. put in whatever ekpz;.és 'prévi'sioh' ‘they felt would
‘gerve  thelr interests, then in the absenca of express ‘provisions the
contract would also contain provisions that were called *implied”, and they
had that -as . Art; §.1.1, that would be raad into the contract in-a
© guppletive manner resulting from ‘@ither the nature of the contract;  the
" purpose of the contract, from standard practicas, usages, - 'good ~ faith,
“reasonableness and these wauld allow the part:.as to know exactly what they
*had undertaken expressly or impliedly Once one knew what the parties: had
¢ undertaken -thers were five or six qu.estions (who paye, in ‘the favour of
Yiwhom ¢ is.iperformance, when, ' where,_ how) which were- the problems :of
performance epacifically, . but, bafere oné could “have the rules . on
performance one had to have the rules on what the ‘éxdct content .of the
C.opntract whd.: Whether one wished to put it in a separate chapter on content
“or whether it formed paxt. of the preliminary section of ' the- chapter an
r'parfemmxe:e was. a matter of esthetlcs._‘ B - : oo

- Bonell refarred to the pralant chapter on performance, the opening
-provisien of which. zead “The ,..ontractual obligations ‘of the parties may: be
“‘express or implied".:When the Govarning council had examined the draft, it
~ had  first felt the rule not to be that extraordinary because it was
¢ommonplace,- but that what was missa.ng was what "or implied” meant -
implied by what? On the one hand the rula was therafore too cbvicus, and on
the wther it had been feit that what was moat im;aortant was miss:.ng.
Drobnig found Crépeau's propo"ai’l ‘tc" have merits, i-.a;- “it . drew
together some provisions which were intimately connected with each.other
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but which were’ spraad sdt’' a bit. BHe also “found the supplementation ‘of szome
gaps to be mﬂritorious. “The difficulty he saw was that it could-not really
ba separatod ‘from the presant ‘Ehapter on performance whick " éssentially
dealt with the same things, and it wae artificial in the context of the
Principles to say that one ‘First determified’ the content 6f the ‘déhtract and
vhen one could speak about performance. He suggested ‘starting with
Crépeau's paper and to consider whether it should not be placed at the
baginning of the chupter on performance, whiah might have to be given a new
title. He drew attention to theé PECL ‘as that Group had been struggling with
the same problem and they had adopted a second chaptar which was entitlad
“Tarma and performance of the contract"' -

' E'arnswerth stated that ons of the difficultiea for an Amarica.n comori
lawyer was the title of the chapter on perfoxmance. The Restatement had’ a
chapter called "Performance and Hon-Performance" but it mostly dealt with

cnuperﬁormance. 43 had another chapter called "Scope' of Contractual
Obligatzon“'and for Americans looking at the pexﬁormance chapter it~ tosk
some time to understand that to a considerable extent this was what thay
meant by “scope One way to integrata ‘the proposals, the beqinning
ticlas of Cxépsau’ s draft, into the existing text would be to start with
the COuncil's exprassxon on Art. 5. l 1 that thil was not very or;ginal. It
saamed ‘to him that ‘Crépeau's Arts._BA 1 and 3A.3; which seemed to 'him “to
have some ralationah;p that might suggest combinutioa, essentially answered
the Council's question of what they ‘meant by "express obligation" -and that
Art. 3A.5 and Lando's proposed article answered the Councilis quastion - of
what theymintended by "implied". He could therefore imagine a change which
&id‘not do great violance to the presant text that would "consist of some
: ges as auggested by Drobnlg in the title of the perfbrmance
c‘ pter that would have Axrt. 5.1.1 as it now was, that ‘would have a” second
article that consisted of the first and ‘third axticle of Cxépeau‘a “draft
and snother article that consisted of either Crépeau's or Lando's article;
or 8 combinatlon of the two, on impl;ed obligations. He would not at the
momant daal with whether one moved the other prcviaions around or not.

‘ Komarovxsupported tha introduction of some of the prdviéions‘propéséd
u which ‘would make the Principles more systematic’ and’ would
promote their application, particularly ‘when one corisidered that not only
lavyers ‘would make use of the Principles but ‘also’ busznesspaople. Whera to
put them was another guestion. SR

Bxale suppcrtad both the Lando and the Crépeau- bropbsala.”ﬂe had
looked £or 2 Firm statement of pacta ‘sunt’ servanda ‘but the -only explicit
refaranca ha céﬁld read;ly £ind was “4n Art. 5.2.1 ‘which introduced - the
sectzon on har ship, which was not about observing or carrying out of the
obligation b ‘was one of the places where & party -was ‘excused from
carryingﬂbut iHe contract. He found in crépeau's proposal that pacta sunt
servanda loomed large and clear in the first article. He regarded Lando's
proposal on the supplying of omitted ¢erms and Crépeau's Art. 3A.5 as

completely commendable and warmly suppeorted them.
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Pate-Bah supportsd the addition of the new articles proposed by
Crépaau. He agraed with what Farnsworth had said &8 to their location. He
had a prablam with saying "the law unto the partiel“ in Art. 3A.1. s

‘ ‘: F&rnsworth agreed with Date—san ‘that "the law unto the parties”
shaul&i be modifiad.‘ o = B

'vando felt that the Crépeau proposal was a good one, although he felt
that they had to go into what they understood by “implied term“

" Bonell auggest@d starting with a provision wstating the ° principle
pacta sunt servanda. Then to say that a contractual ocbligation may bae
express or implied and then to start with one or more provisions aimed at
laying down the criteria by which the implied termz ware to be determined

Crépeau indicated that when he had put together his propasal the
'outZina had bean precisely that Art. 3A.1 should be the general statement
pac'ta sunt servands &nd the consequenca that a contract could only be
modified ox terminated by agreement or under the rules of the Principles,
then tha indication that obligations could ba express or implied, and then
Ares. 3&.3 ‘and 3A.4 dealing with express provisions, Art. 3.3 being the
"general principle and Art. 3A. 4 being the rule which was alraady in aAxrt.

%from art. 1.6.2 because it dealt with implied usages. Arta. 3A. 7’ 3A.8, and
;33 9 ware already in the parformance chapter. ‘

. 7 Tallon did not mee why these provisions were in the chapter on
iperformance after the chapter on interpretation. Art. 3A.1 covered both ~
ithe chapter on interpretaticn stated that one had to comsider the intention
‘of the parties. He therefore thought that the question of the place and the
’guestion of the content wers 1inked° ' - S

Bonell obsarvad that as to 1ocation, if one considered the diffarent

wivil law codifiGations one would have a 16t of surprises: in the Italian

.Civil Code, for exampla, some of the provisions intended to cover the terms

icf the contract were to be found in~ the ganeral part on obligations, some

fothars in the perfarmanca of’ contracts, some ‘others- even in the chapter -on

;non-performance. He' did not think 1t possible to find an ideel -ystem ‘even
if they could try £2- T ' T T - :

) . Furmgton thought that where one put it in the order was actually the
_first question, becausa many ‘of these provisions  were already in the
”Principles and what was being proPased'wal moving them together to:-put them
f:in a more attractiva ordar and ‘he agreed with that. Art. 3A.1 was a
ffundamantal principle which should go in Chapter 1. The remainder of the
jfprovisicns 1ogiaally cama hefare interpretation and after formation. '

'f_,Farnéwoxthfaqreéd'with'this.”“
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Huang felt’ thet it would be better to include the new uticlss in'
Crépeau’'s proposal, as well as lLando's proposal, without upsetting the
present structure of the Principles.

_naskow. felt that Lando's :?proposal should bs g t:hs ohaptor on
interpretation. )

stnsworth agrsed that one needed to know whero ths provisions would
ge before one addressed the detailed problems of drafting. He suggested
taking up Furmston's suggestion. Looking at Art. 1.3 ("Party ~autonomy")
which currently was_ in braokats,' his undsrstanding was that pacta sunt
servanda was a La.tin phrase which hsd somewhat the same ganoral ssnsa as
party sutonomy ‘The fact that there was an Art. 1.3 in. brackets lent omo
support to Furmston 8 suggsltion. '

Drobnig indicated that party autonomy in this plaosha.d ‘a different
function, it meant that psrties were to be froo to a.gz'ss or to exolude the
_ Principles and not to make contractl.

Farnsworth understood thet Art. 1.3 related only to the power t&
override the Pxinciples, but it segmed to him that that was an invitation
to say that the partiss were freo to maks contracts as thoy choss in
a.not:hsr more gensral provision in t:ha game plaoe rsther ‘than 20 pa.gss
1atez:.

Maskow pointed out ‘that in sffect thrss, _ but maybe only two, nsw
articles were proposed. Arts. 3A 1 and 3A.3 which dsalt with moxre or 1ess
the same problem and could be covered by one art;.cle, and Art. 3&.5 whioh
dsslt with the same problem as Lando's propo-sl. I-Ie tharsiore thought t
thsy could, _discuss only these aztices and their 1oostion without going ‘into
evarything 'aga.'m. B :

Lando felt that they needed to decide whethsr all these articleés
ghould be plaoed together, as it was Crépesu's idea that they belongad
sther and shou].d be put togothsr, or whether thoy should consider only
the now provisions snd ths.t thay had autonomy to decide whsre to put thsm.
Parsonally ‘he did not feel that, even if some of them belonqad togothor,
they had so much material consistency that there was an absolute heed to
put all of them togethsr anh articlo should bs analyse& so that they
oould see whare to put ik,

Drobnig had ths imprsss:.on that tho firat thrse or four articles of
the proposed draft belonged in the chaptsr on genora.z provisions, from
whioh one or two of them had slresdy been drawn. ?a.rtioularly Art. 3A 3,
and also Art. 3A. 1, should be in the general provisions. Part:n.culsrly in
view of the relationship with party autonomy already pointed out by
Farnsworth. Also the inclusion of usages had to do with the general aspects
which ooversd the Prinoiples as a whole. On t.he other hand the provision on
implisd obligations and Arts. 3A.6 - 3A.9 could be placsd at the beginning



=130 .=

of . the chapter on performance with an additional broadening of the title of
that chapter. . : ;

Bonell indicated that with a general genaral principle of pacta sunt’
gervanda they were entering into the realm of the philesophy of law and he
wondered whether that was reai!;,ly necessary. He thought tha.t Brazil's
concern had been just to have it stated at the beginning of the performance
chapter that what one had agreed upon one had to psrxform, which would make
it into a more ope;:ative fu_la._ o '

D:obn:l.g cou:.d not seqg thZ'E elaa tha provis:l,on cauld ba placed It.
was a very basic prlnulpla. He. would even start with Art. 3A.3 which wasf
broader. than Art. . 3A.1. As they had seen in recent European history this
was a very essential aspect and a‘hould be under general provisions and not‘i

hidden away in a chapter dealing with technical aspects. It was the basici'
philosophy qf,a cqntracts‘society.q,

Furmston statad that .'Lf one was gaing to say this at all it wa.s IO:
important that it should be said at the beginning, even if it could be
argusd that evaryona_knew it 20 it need not be stated at &ll.

: Bonell wnndered whether thgy really could state axplicitly in Suchi
solemn terms.at. .the beginning that parties were fres to, devise their
contractual relations as would best serve their mutual interesta as if the
Group was the legislator of the internaticnal community. Nowhere was such a
provislon positively. ltated,r cne  did not even £find it din national
jurisdictions as .such a sclamn. declaration would have to be interpreted in
the light.of th- .congtitution, of mandatory rules, atc. He was worr:.edf
about ‘being.over-ambitious. After all they had then either expressly or
impliedly - warnad the parties  that whatever they wanted to do with the
Principles they should never forget about man&atcry rules applicables to the
individual contract. He wondered whether there was not a contradiction

h.e:a-.

. Faxnsworth conszdared that what Bonell had stated had nothing to do
with location,. 1t -had - to dc wzth delation. He had the impression Boriell was
saying. that he found Crépe&u's propolal ob;ect;onable in soc far as 1t had 2
£irat. and 4 third article. .. .

Maskow stated that if one feéiiiltoak what was stated in Art. 3A.3
seriously then it was not realistic because they all knew that there were
many conetraints. which prevented parties from agreeing what they wanted. In
this cage it. would ba better to deleta the axticle. It was particularly
necessary to delate it if they wanted to have it as an operative article°
If they had it as a. genaral principle, as an ideal, it might pass, but at
might be better to delete it.

Crépeau stated that there was no doubt that if this had been drafted
in a local jurisé;ctlon one would have read Art. 3A. 3 as being subject te
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the limitations and restraints provided under the cods, but when examining
this he had bsen reminded that Art. 3.19% stited that thay did not daal with
imorality or 111@gality. e i

Bonell refarred to Art. 1.2, the idea behind which could not be
gdanied. ‘- , e

Farnsworth felt that it was difficult to discuss the provisicn
without location, because this principle placed well near the end would be
much more misleading than thie principle pla.ced in such a wa,y that it was
conpected with Arts. 1.2 and 1.3, = ;

Azrticie 3h.1

Turning specifically to Art. 3A.l1, Crépsau stated that he had been
reminded of Art. 29(1) CISG which stated that "R contract may be modified
or  terminated by the meres agreement of the parties", but he cbserved that
in Art. 3A.1, after stating the principle that it was the law, one ‘would
naturally put it in negative terms rathar than in positive terms as had
baen done in CISG.

" Bonall indicated that he felt that Art. 29 CISG dealt with something
gquite different, namely the problem of consideration which the Principles
‘dealt with elsewhera. This took away nothing from the merits of Crépeiu's
proposal which was clearly intended to say pacta sunt sarvanda - ona cannot
unilaterally modify or tarminate a gontract. o B SR

- Date-Bah agreed that a contract should be binding, but 'the language
‘of  the proposel caused Nim some problems. The French Code ' Civil ' was
‘probably where the expression "the law unto the partiés® originated from,
but in the ’internaticnal sphere problems could arise’ by ‘saying this,
becausa several peopls had tried to enable the parties to escape the orbits
of a‘hy"Iéqafl' system. If one said "the law of the parties™ one 'might give
thd” impfession that they were liberated from the restraints of 3.aw. H‘a
‘sugges ed simply saying that it was binding on the parties.- SRR

Drobnig agreed that for most countries outside the French orb:l.t that
axpreseion was highly guestionable. He suggested combing the first and
second pavagraph to say "A contract validly entered into is b:.nd:.ng between
the partias and cannot be modified [...]". : S

Farnsworth wondered whether, depending on the dra.f.ting, thage
provisions ‘did not need exceptions for mandatory rxules. To him they
suggested that parties could wrilte their own ticket - full stop, and if
that was so it did seem to him that it would be useful, wherever one placed
it, to look at Art. 1.2 as it appeaved:in“brackets because Art. 1.2 stated
that there was a role to bs played by the mandatory rules of the forum
{although he was not sure what that méant in connection with arbitration)
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in connections with the mandstory. rules of the applicabls law. Implicit: in
that was: the proposition that thers were mandatory rules in the applicabla
law which were higher in hisrarchy than the agrsement of the  parties. In
the light of the discussion it seemed to him that it would be usaful to say
that. He could not. understand -how one could write an Art. 32.1 or 3A.3
without soma referencs to mandatory rules. Furthermore, he was not entirsly
sure, if one was going to talk a lot about mandatory rules, whether that
term was su.f;ficiently well understood by all common lawyars: '

Bcnell :.ndicated that not only connon lawyers had this difficulty,
kacause they were speaking here of an international setting whers guestions
of ordre public national, crdre public international, mandatory zules, or
application neceéesaire and so on were very tricky.

Crépeau understood that whenever there was a dispute and that disputs
wvent sither before a national court or befora an arbitrator there would ba
mandatory provisions -that would have to be considered. The point was that
Art. 1.2 looked at the -centract when it was already the subject of a
dispute, whereas here they were looking at what the parties had agresed to,
which preceeded the situation where thers was possible litigation, :

Brazil recalled that pacta gunt servande made an appearance in the
section on hardship (Art, 5.2.1}. This did suggest the pessibility, if they
were . thinking of & general provision stating the principle pacta sunt
servanda, of using language in Art. 5.2.1 in those sort of texms, i.e. to
talk about a party being obliged teo parform his obligations under the
contract rather than the way it was stated here. It seemed to him to: he
more peremptory and to make c¢laims that certainly d4did not make much
difference to national laws and regquirements. If thay did go that way it
oéaned up-the posaibility of addressing the guesation of whether they should
have the words. "in good.faith" as well. or not: "A party:is bound to perform
the obligations af a.sontract. validly entered inte din good faith". ‘
s aonell strsssed that there WA New & slight cha.nga in parapeative, as:
80 far they had moved: £rom the asgumption  that- they were dealing with. &
cartain lacuna in the performance chapter. The language used by Crdépeau in
his opening provisione was clearly more pretentious, az he addressed the
basic question of party autcenomy as . such, and therefore lmmediatsly of
course the ralationghip with mandatory rules of different kinds, etc. came
up.. They would have to come back to it when they discussed Art. 1.2. Hie:
impression so far had besn that it was better: just to give a warning and to
lzave everything untouched bscause once ong touched these issues one
immediately ran into extreme difficulties, at least if one was drafting at
an international level, unless one accepted the risk of teotally misleading;

parties.

. Tallen recalled that as concerned the hardship provislon, -the Group
had taken what had been done in the PECL and- if they had put in the first
paragraph, this had. been done for two reasons, the first being that there
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was: 1o -general rule-on pacta sunt. servanda, the sscond baing that they
wanted to maks sure that hardship ‘was not used too easily as a ‘way to
escaps 1liability. He pointed: out that the ‘Franch Civil Cods -did- not
actually say that the contract: was the law unto the parties; but that it
was just ‘as ‘binding for the parties as :the law was binding -for'. the
citizens. He agreed that the  formulation of the principle had ' to: be
changed. He did not think that it necessarily had to appear in the chapter
on general: principles-- either it wvasavident or- it was - controvexaiul, 80
why have it? : = fore : g

Hartkamp agreed with. both Dnte-Bah and Tallon. He did not think it
necessary: to havs such a mle, ‘ag the same followed from other articlaa of
the Principles, : - . N

Maskow suggested taking the formule. proposed by Drobnig, “which
covered ‘Art. 3A.1 ‘and may be also Art. 3A.3, and to put it as & bracketed
text :ln Chapter 1 and to come back to it when they é:i.scusaad that: chapter.

em e

Lando wondered what the pragmatic use of Art. 3A.1 was. Wc:uld At help
those who applied the Principles in the making and performance  of " their
contracte if this article wers there? He doubted it would. He  liked: tha
pr;!.nciple, but he wondared what its pragmat:l.c use was. . ERE SP R

- Talleon raisad ‘the point of -the dist:.nction between a contract: and a
gem:lamen 8 agreement or a letter of intent where the parties did not:want
to bind themselves. In this consideration it might be a good thing to have
this text hare.

Bonell wondered whigther this question wag not. more:: related ‘to:: the
c‘hapi:er on- formation with its provisions on what constituted an~offer:- and
when a contract was' & binding agreement. Personally he: ~would: not ueven
subscribe to the principle that a contract was binding upon the partiss
Wheress & letter of intent was not, because sometimes a ‘letter ~of” intent
was~binding. One could write whole treaties on how to diatinguish them- B

Crépeau thought the answer to Lando's questz,on was aimple. The
prineiple was stated in para. (1), and it meant. “that : once therg' was a
contract no party could unilaterally modify the contract and no: party could
deal with the contract otherwise than under the rules “provised din:tha
Principles. It was not possible to ‘modify or terminate: the- contract
unilaterally and even the parties together could not "do so:except by
agreement.

Tallon indicated that there was'still another consequance, and that
was that orie had to perform just &s the contract was. - 3 -

Drobnig felt that it did ‘have a practical use because it -could ba
!invoked if parties wanted to get away ‘from a contract. He had: also noticed
that Tallon had given as a reason ‘for the pacta sunt servanda principle in
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.Art. 3.19 that'it_had not been stated anywhere slse: it was now stated
. here, and this was a more proper place. to. atate this. very fundamental
principle. It might be of limited usge, but ha felt that tha principle was
one which should. be stated. He supported HMaskow's proposal to place it in
brackets in Chapter 1. If this article were ;ntxoduced:in.Cbapger_lyha‘aaw
neo ngéd for a prmzision‘ in the perfomnnce' cshapter:._ y -

e Hartkamp indicated that the. Netherland- had tha same. princ;pla as the
Prench Code, with in the first paragraph the "tiend lieu de loi" and with
the good faith principle in the third paragraph. They had had it for twe
.centuries and for 2/3 or 3/4 of that time the first paragraph had prevailed
Cdn. case law very very much and this had led to all kinds of unreascnable
dacisions in cases where the ocircumstances changed and it would be
axtramaly unreasonsble to stick to the contract and the parties had tried
. ko, get exceptions but the court had said that they were bound. It had taken
abaut a. century and .8 half for them to overcome this, He was not. saying
that national and. international cnntracts were the sam-, one would .have an
even grsater need to observe the rules of the contract in international
contracts, but furthermore .in that contaxt it would not be wise to create
_the. impression that the binding force of the contract was more important
than .the making Qf exceptions .where it would be reaaonable to do .so. The
pmincipla could in other. worda cause gquite a lot. of confusion and even
unreascnable results. The second paragraph did not help, because it merely
.Btated that the contract could only be modified or terminated by -agreement
.or as otherwise provided under these Principlea, which did not help very
.mmach in A dispute. : : .

Komarov instead favoured the inclusion of this principle‘ into ths
_Principles,  because in cases where the Principles were applicable to the
;gontgaet,g@d_national‘lgw was expressly excluded, the binding force of the
-contract would result;cnly from this,pzavision-of the Principles.'

‘_&; Bunel; wond@red whether it was raalistic to state that partias cou&d
create A self—sufficient contract. floating in the air without being
affected by the law of this or that other stataa

- _ Kamarov aould wall imagxne cuntracts which excludad tha appl:cability
of any national law, and suggested that once the Principlas were published
such contracts. counld, provida for the- applicahility .of . the Principles, . in
whiﬁh case the, only aogurce for the binding nature of the contract would he
the prov;sion gontained. in the . Prxnsiples,_-‘_

Bonell wondered whether this was not either obvious or misiéadiﬁg.
-The thecry. of the self-sufficlent contract did exist, but how many arbitral
‘awards hed then been reversed. once thay came before tha Bstate gourts?

o Brazil A did not understand anyone .to _bs saying that recognition of
pacta sunt .servanda jin. an appropriate way in the Principles would mean that
.they were claimlng that parties could override peremptory laws, which all
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fcountries had ‘and whieh in’ particular cases would have to be cbayed -and
“which were rsccgnised in Art.rl 2. Now that the question had heen raised of
'whather‘”hey needed a raference to pacta sunt servanda in any form at all
in the Principles, he found it rather surprising to think that the
appropriateness of that could be Questioned, because it really was the
‘basic ‘norm or principle of the whole law ‘of contract. What he found strange
was that they had a whole set of principlen that, except poesibly in an
indirect way such as in the law on ‘hardehip, did not. make some sort of
appropriate reference to that particular principle. He had suggestad having
it in Chapter 1, because, thqy mentioned it there when they cama to the
7point or telling peopla what they had to do and that was the appropriate
“time to remind them of the basic ncrm in this area, subject to ail cthe
qualifications that had to be put, to remind them that one went inte this

contract and was required to perform.

Date-Bah suggested that if they were going to put this iﬂ'éﬁﬁiigitiy,
they should have an opening clause such as "Subject to other proviaions of
‘these Principlea" 7

' Drobhig ﬁpg@erdd,whgtﬁ;r fhiﬁfﬁgg not érpreaaed in'prréélgélgtg;;lhﬂ;
, Date-Bah felt there to be a differenca, because ‘Hartkamp's acccunt
was of situations where as a matter of law one should let the partias out
of their obligationa, not as a matter ef their agreement._,d

Hartkamp indicated that he was not againat the rule that contracts
should be cbserved, but feared that as the rule in Art. 4.4 was _weak, the
halance might be pitehad too much te the other aide( He was therefore
against stating the principle again, perhaps in the first chaptur, as that
might overdo it. _ . s

In canclusion, ‘thera waa a ganeral faeling within the Grcup th_ ,thé
principle pacta sunt servanda should be stated in an appropriate manner

somewhere,

ST

' There wera thus two alternativaa. eithar having such a provision at
the héginning of the performance chaptar raeading something like h"The
parties are bound to perform what they have agresd upon", or alternatiéely,

or additionally, having a provision in the opening chapter such as that of
Crépeau as modified by Drobnig, in close connection with the article on
mandatory provisions. ‘

- Vbting‘on having such a prnvisicn in the opening chapter, either as
an alternative or as an addition to having a provision in tha performance

chapter, 7 voted in favour.

Voting ‘on having pacta sunt servanda only in the performance chapter,
6 voted in favour.
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Bonell suggested the following word;ng for the article on pacta sunt
Ts@rvanda to ‘be insarted in the first chapter. "A contract validly entared
‘into is binding upon ‘the parties. It cannot be modified or terminated
axcept by agreemant or as otherwise pravided under ‘these Principies" R )

This suggsstion wag accepted by the Gxoup, It was further decided to
placa this axticle before Art. 1. 2."

if{%he text of Art. Snfl aﬂ,ﬁé@?ﬁﬁd théréfora'raaa aéJf#;;qws}h;ffiJ

"A contract validly sntered into is bznd;ng upon the parties, It
' cannot be modified or terminatad except by agrsament ar ‘as otherwise
provided undsr thess Principles“

gg;;c;eraa,s

Turning to Art. 3A.3, Crépeau considered ﬁhaﬁ}njih"'viéﬁ:fdfrwﬁﬁe
decisions taken, if this article wers adopted it should stand befcre Art.

3A.2. He suggested that if they discussed the article “"subject to any
mandatory provisions under these Principles” should be added to it.

Drobnig conaidered that if Art. 3A.3 were adcptad it should be placed
before Art. 3A.1l bacausa ;t expressed the principla of freedom of cantract.
It was a principle of the same standing as pacta sunt servands and should
alsq be spg;;ed out andrbe_plgced in t@e f;gat_chapter.

. Crépeau consldered there to be two principlas here: one was pacta
sunt servandap but tha other one was the general principle of freadam of
contract, which was not to be confused with pacta sunt servanda. The latter
eaid that once the parties agreed, a contract wvalidly entered into was
binding. What they were now saying was that the parties could put whatever
:exprass provislons they wished 1nto their centract.':

Bonell wondered whether this really was the genersl view of the
Group, as members had considered it utopistic to state that partiea could
'put into tha contract whataver thay likad._aa recallad that the mandatory
'rules would &ppear "‘ln fact thsy already appearad in connaction with art.
3& 1.

" Drobn;g pcxnte& ‘out that Art 3A.3 was alao subjact to mandatory rulea
and that that could be derived from Art. 1.2. Hs felt that it should be
ma&e ﬁlearer, that it should be broadened, but he only favoured Art. 3A.3
if it‘”as made clear that the agreemant ‘of the parties was subject to
mandatory rules.

.. Bonell pointed out that the problem of mandatory rules in the
Prznciples themselves was addressed by Art. 1.3.
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‘Lando felt ‘that the vule in ‘Art. 3A.3 was very important. There was
‘another rule which existed in“the PECL which had not been discussed in this
Group which was the: general rule on good faith. In the PECL good faith had
been made inte a mandatory rule. He would have great hesitations: about
having Art. 3A.2 in-the ‘Principles uniess he received assuraices that ths
good faith principle would be made intc a mandatory principle. £

Tallon thought that Art: 3233 might sound well but that 4t did not
mean” anything and might ‘even be dangerous. It implied that if there was no
mutual interest there would be no freedom of contract. The parties to-a
contract had no mutual interest to begin with.

Voting on having Art. 3A.3 expressly stated 7 voted in favour and 5
voted against. " : ST T ey S -

As to the formulation, Drobnlg wondered what exactly was intended by
"mitual®: did it ‘refer to sach party's perscnal. interest or to d basic
gomuon interest? In “the latter  case he would be ‘scheptical, in:the former
he thought the word "mutual" could be dispensed with. He suggested striking
the last words ("as will best serve thelr mutual interests") ‘all: together,
as they might give rise t4" a Jjudge or arbitrator claiming that he knew tha
intexrests of the parties better and conlequen'-ly :lnterpret:l.ng the contract
in accordance with that understand:.ng. R : , :

" Farnsworth 4id- n'ot -Iike -the‘--forlﬂulation either, and indicated that he
had voted on the idea as such. He wes not sure that they should spend & lot
of time on the formulation, as they had not done s0 on' the formulation of
Art. 3A.1. If they put & full stop after "relations"” and did not worry
iHbout details such as "deviae" that 'wae fine with him. - '

2 " A8 tb its ‘locatiocsm, Hartkamp ‘felt. that Art.” 3A.3 should be tied to
Art. 3A.1" and therefore alsc placed in Chapter "1, perhaps even before 2art.
3A.1. o s

Drobnig, Banell and Brazil agreed that: logically it should- gc: before
Art. 3A.1, : : : I T

Bonell wondered what actue.lly was meant by this article.

Cx‘épeau -stated ‘that what it s:.mply meant was - that the parties could
put into their contract whatever obligations they felt would serve thedr
interests. “The basic rule was that ‘the negotiations would lead to. an
agreement which would be considered to be the result of 2 combination of
individoal intéerests and that that was the contract.

Farnsworth had the same difficulty with this formula as with the
formula "A party may ask for damages™. /It seemed to be’ a rule stated in
terms of freedom of speech. It was fine to say that one was fres to put
what one wanted in the contzract, that was probably the system in most
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countriea. One had to sp@ak to the binding force of what oné put in the
contract and that ‘caused him’ some difficulty with respect to mandatory
rules if one said nothing about exceptions. In Art. 3A.) they had said thit
the agraemant was binding, now what they were saying was that the
individual pleces could be devisad by ths partias and would hava bindang
foroa. :

Bonell wundered whether the idea was not that the parties could agres
on whatever they 1iked and that this wculd hava blnding effact follow;ng

Art. 3A.1.
Crépeav. and Hartkamp indicated that that was freedom of contract.

Farnsworth indicated that to him freedom of contract meant that "it
was Qipﬁ;pg;‘ngt just that one could sat it.

Bonell éomméﬁté&w%haé there weréwthréé”aapects.'fraedom df -contract
in the sans. of the parties baing free toenter into a contract” Gr not” to
anter into a contract, (- determ:na the content as they Iiked; to -enter
into an agzaamant which the law recogniae& as binding. Here 'they 'wereé
addrEBSLng the secnnd and ‘the thlrd of theae aspects. ' S n

Lando observed that the third aspect "was already covered in Art:
3A.1. Thqy were therefore goxng to say that the parties could make the
contract as’ thay wished, and they ‘had already said that the contract which
the partias wishaa was’ bindlng upon tham. Thay were in cthcr wnrds sayin
tha same thing again. ' , :

Hartkamp indicated that in the Hetherlands freedom of contract had
four aspectsﬁ‘not to contract or teo contract, ) give the contents one
wantad, to aubject it te & given "g8rm oF not; and to subject it to an
applicable law - but not the binding ‘force of a contract because that was
the other article. :

" Brazil indicated that as he urderstood’ it "devise® was intended to
say that it was for the parties to say what the content of the obligations
they were undertak;pg wag.

o Bonell thought that now they came close to the formula that parties
kera bound to parfarm whataver thay “hHEd agreed upon. One thing was that the
parties were frae o’ datarmine whatevof'they iiked, ‘and another was” that
‘tha effac j of tha contract wera those &etermined by tha partiea.

Drobnlg suggasted the formula "The partias'are-frbe“tbfaetermineEtha
contents of their contractual obligation”.

' Farnsworth felt that that was much better.
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- Maskow f£elt thit- it was too ‘narrow  because it only addressed  the
contents of the contract but the parties were of course also free to choose
the type of contract they wanted. He suggested also aa.ying that the parties
were free 0 contr&et accarding to their interests. =~

- Crépeau suggested mare’ free to . determine the nature. and extent of
thaeir contractual obligations®. :

¢ 'Bohell suggested "The ‘parties are free to enter into a binding
agreemént and to determj.ne the content ‘of theixr abl:l.gations" e

Hartkalﬂp thought that the cont.ract m:.ght .unply mora: . than just
ablxgations. s . : L : . . P LR

Tha fumlatiun finally agz-eeé read as followr

“#The parties are frea to entar into a: contract and to detsm.in9 its
% content" F o LTl Lo I : . . . L. .

" Borneéll observed that Art. 3A.2 was the old Art. 5.1.1 which had
already been adopted. He pointed out that Crépeau's' proposal for an Art.
‘4.5, ‘as well as Lando's proposal; aimed at further developing. the. idea
‘Gontainéd in Art. 5.1.1.° This provision had therefore to be considered in
‘donnection with what followed in the two proposals. "He therefore suggested
‘paseing immediately to pass on te Art. 3A.5 . which was intended to address
the same guestion as Lando's proposal. e

Introduc*ing’ Art. 3A.5, Crépeau observed that the idea of -implied
‘obligations could be dealt with independently of any-other provision 11 the
Princ:.ples. mod:,fied form would read’ : : ST :

- "Implied obligat:_ons stem from : - S CoRde Ly &
(a) the nature and purpcse of ‘the contract; ' N o

' (b) usages and standard trade practices; ,

(&) ‘'good faith and reasonableness®. o B

“This meant that it was independent of anything else. The reason he ‘had not
‘put usages’ and standard trade practices in originally was that in looking
‘at Chapter 1 there was Art. 1.6 which took over Art. 9 CISG and which dealt
‘with usages: in the first paragreaph it dealt with express usages which the
‘parties had spécifically agreed to, and in the second it dealt with implied
“usages. He had thought that this could be taken over in the chapter on
‘content, but if they wanted to deal with this independentiy and to have &
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ganeral provisgion on . lsplied  terms,  they. should have lits. (a); (k) and

Bonell suggested that they concentrate. on - the propeosed -article  as
modified, all the more so as to this provision one could wall add another
provigion along the lines of Art. 3A.6. which better .clarified which usages
could imply LBYME . B T L T

" Lando "did not think that there -was .much. disagreement in substance
betwesn his proposal-and Crépeau’s -proposal. When he: locked at a coatract
he saw three prcoblemsm: first, what the language of the contract meant,
which wae taken care of in the chapter on interpratation; éecondly@ thars
was the guestion of implied terms, which comprised a different. thing, i.e.
the subtelty of the stop-gap rules (including usages), which were rules
which had normative character and. which:applied to the contract (this was
for example used in the English Sale of Goods Act which had a catalogue of
implied terms); the third preoblem was the case of the contract which did
not address a problem in its terme but which still covered a problem and
that was when the omittad term came in. It was a term which was important
for the determination of the rights and duties of the parties, a term which
it was not possible to find in the usages or in the stop-gap ;fulfes-,—.,gﬁ' ‘the
law. For this case they needed a provision. He did not think that this
‘problem  was adequately. tovered by the term "implied obligations", which
coveréd everything, under English law it could even cover mandatory rules.
‘Tt ‘ wig ' necessary to distinguish  betwéen - these three - sitvations:. the
‘language ©f the contract, the stop-gap rules ‘and the omitted terms. . He
‘therefore preferred rot having Art. 3A.5, which he thought:mized stop-gap
rules and omitted terms, and te bave the provision ‘on -omitted  terms
instead. S S - ;

Drobnig tended to agree that there was 2 certain difference betwesn
iApt. 3A.5. and’ the Lando proposal and the ideas behind them, but on the
other hand he thought it difficult to express to an international
‘auditorium the fine=-line distinction between implied obligations on the one
“hand -and - the supplying’ of omitted terms on the other. He .would.prefer to
use a uniform appreach such as the ona drafted by Crépeau who  to. some
degree used the same criterila as Lando. He did not refer to the intention
of the parties as expressed in the contract language, which was a criterion
in para. (2){a) of Lando's propesal; and this was ‘a2 -gap in Art 3A.5 which
should be filled. He thought a compromise. should be reached-between the two
solutions on this point and then the .other things could be discussed later.

1~ Maskow: preferred taking:the Lando proposal.as & basis because. it -was
rmore comiprehensive and permitted: them: to discussg all. the problems.. He did
“pot “think it a good idea to mention :good faith 'and. the like in Crépeau's
proposdl, ‘a8 they were dsalt with elsewhere in the Principles...He thought
Ythey  ‘should ' concentrate -heré on 'settling what had “not besn settled
“@lgewhdre and in this ryespect- it was really & question of the omitted
»tayms, because implied terms could be derived  for example from usages,  but
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.here they should only wention what had not yet been mentioned, Something
could therefora be. added to Lando B proposal, saying. that .if the parties
"had not a.gz'eed with respect to a term and where this term could also not be
a termined by other means then this term had to be supplied by using the
criteria indicatad which would give a sufficient answer in these cases.

o Bonell d.rew attention to tha fact tha.t there wag, already a proviaion
‘_A_which sta.ted that the contractua,l obligations cf the parties could be
__":either express or implied (Art. 5.1.1). So far the idea of what an implied
"term was was not been developed anywhere. .

E‘arnsworth was attracted to Landc's proposal because it came close to
:a provision in the Resta,tement, but he had zoms sympathy for the idea that
it would be halpful to tie the language into. the language of upress or
“implied”. He wondered whether a little of that might not be done by using
vimplied® rather than “supplied". The Lando proposal did have the merits of
firet saying that one had to find a gap to be :Eilled, .which the. Crépeau
,proposa.l did not address specifically, then it also said that somehow .o
other it would be. :Eillad and then it went on to say how it would be filled.
‘,As to the third point tha Crépeau pxoposal ‘did virtually the sama thing.
:Tha Lan&o propoaal did ssem nore complate, _ and he would therefore favour
ik, _axcept that he, thought that the language might be tailored tb ma.ke it
,':seem more t:aditional :Ln terms of the other language that they had used and
_that was often used. He. also agreed with Maskow that this was not tha pla.ce
te brin_g in usages. ( :
Bonell wondered whether the Group agreed in substance that the
geguence was the following' gince there were express and implied terms one
first looked at what was express, but before coming to Lando's wording
.{which presupposed a gap) one had to see whether the term one wes .locking
‘for was not implied, but no one indicated what thie meant or where the
criteria had te be taken from.
""" " Lando indicated that implied terms might mean two things the first of
which was the sgtop-gap rules of the law. Basically all the rules on
ﬁgerformance vere implied texms in the English language and he thought that
‘that was what every common lawyey would understand, i.e. implied terms
meant the rules supplied in the Sale of Goods Act. If the Group did not
understand it to mean this here, then they must define implied terms to
mean éomething alse and if one draw a.lso usages into implied terms thie
fﬁwent to show that the implied term wags not the conerete decis:.on of the
'_‘_;':i.dea of the party in the contract, Implied terms was wider than omitted
ftems, unless _they dafined what they meant by J.mplied terms in the narrcwar
gensea, i.e. _that :.mplied tems we;:e & jentical with omitted terms which was
what he understood Bonell to be laying,

Kl

Bonell stated that he had thought that once one aécepteé that the
contract teyms or the contractual obligations of the parties could be
aither express or implied ona env:.saged terms which by virtue of fa.ctors
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othar “than an expraag agreement by “the partiee were included in “the
contract and bound the parties at a contvactual ‘lavel. CQntzary ‘to the
language ‘used dn Bnglish law this had nothing to do’ with suppletive
provisions of law such as tha “Principles, this - had to 'do with &
Vbrtragsauslegung and he would have thaught that an erg#nzende
Vertragsauslegung such as Lando had always guoted as a precedent for his
propasal took precedence over tha rules of law, and that consequently aluo
the Principlas ‘would be superceded by means of an  ergénzende
Vbrtragsausgegung, i.e of supplying terms taking into account the intention
of the parties as expressed in the contract language.

Drobnig observed” that Bonell and Lando were using the term ““implied
terms" in two different’ meanings and that caused the controvarsy 'Imndo
used it as it was usad also by Crépeau, i.e. implied by law ‘or the
Principles. '

Crépeau gave the example of A going to see his doctor and after five
minutea'the doctor diagnoaés at ailment and’ prescibes a treatment. There
was a contractual ralationship that had bean entered into and nothzng was
said 'in  the - negotiatlons “that’ this relationahip had to  be kept
confidential. The confidentiality of a ‘medical relationship was an impliaed
term which had to’ he raad inte tha ‘contract because it was part of the
nature of tha doctorupatient relationahip. One could vary well say ‘that if
one went to a banker and entered into a contract for a deposit of “sums of
money there was an implied texm which was read into this contract that this
was not to be published in the New York Times the next morning.

" Lando @bgéma‘ t&;éfc”thén it vas @rbvidadhy the Iaw.

Crépaau instead statad that it was providad by the natwra of the
contract. :

L Bonell agreed that it was provided in some lawe, but what if it was
Lando ‘stated that that wag & rule which was not individual’ enough to
be considered an implied term, b@causa this applied everywhere. T

N Bonell quote& ‘Lendo's proposal which #tated "Whera tha partisl to a
contract have not agreed with r-spect to a term [...]" - then Lando thought
that there was a lacuna. If one said that “the partias ‘had not agreed with
raspect" and ineluded also impliad terms he agraed with that, but if ‘one
went a step further an& said ‘tHat implied carms were also the terms impliad
by law meaning somé of the Prxnciples, then he was lost because then he
would no longer think that the parties had agreed with respect to this.
This was then impliqation by law.

Lando gtated that the example perhaps was not a fortunate one,
because it was obvious in any law ‘that with respsct to these contracts
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there was a duty of conf identiality.

e Farnsworth undarstood Bongll's difficulty to be where the terma
supplied by the. Principles fitted intoh Lando's formulation, and he suppoaad
tha.t when Lando gpoke of a term . ‘ portant for the deteminntion
of the rights of the parties baini rsu];);;nliad., if the Principlea provided the
term thera would be nothing additional that wae important for the
defermination of their rights. He thought that it was possible to say that
that was not the best way to, axp:::éé]s it, nevertheless he thonght that it
was. in there a,nd that it was a. drafting question. one looked at what the
parties said expressly, one 100}:@:1 at what was in the Principles and if one
8till found a gap then this was what one did. -

Bonell gave the example of a German landlord and tenent case, in the
contract for the ‘renting of a flat nothing had been said about the
posaibility of the landlord to let the outside of the building for
publicity purpoaes. At & certain poz.nt in time the tenent woke up one
‘morning o find that big. puhlicity notices were being put up. ‘He complained
and, this was a gap in the express terma The law =aid nothing, and it wae
hy means. of Vertragsauslegung (ox erganzende Vsrtragsauslegung) that the
-gourt had. congidered. that, in that pa.rticular area it was not customary, not
vexkeh:sublich, for_buildings to have such publicity on their outsides and
conseguently it ‘had supplied the cmi.t:ted term by saying that one was not
allowed to put.up such publicity, as if the parties had exprtssly agreed
not to have the. publicity on the outsida. _ :

Crépeau indicatsd that in Canada the simple cases were also where one
has a vreal estate broker who negotiates a .contract about a movable
property,. nothing beim; said sbout the commission to be paid to the broker.
The house is sold and the ccurts are asked to determine what ‘the comiasicn
is. The courts have in such cases resorted to the usage on the island o.f
Montreal, following which if it ie for residential it iz 7% if it
_cmmercial it is 10%. The courts have read that into the contract as a

Jusage..

Drobnig thought that the term ":l.mplmd" ghould be used with care
__jbacause, especially as Lando had. .observed invoking English legillation,
they used At in different senses. He suggested one should gtart from a
ganaral Jpropesition, i.e. what was the contents of the contract, what were
;'the express terms of the contract? Sscondly, this had to be interpreted in
case of doubt and if that did not solve the problem, then the gap-problem
came .in  and. the filling of the gap which primarily should bhe done by
ascartain.ing what the pax‘ties might have agreed and wh&t the general line
of the contract was. If that did not help then only soncalled implied
additional terms from law or the Principles came into play.

, Farnsworth comsnted that his earl:.er J.ntervention had been prompted
by the sarliar intarventicns discusung usage and the example of the
_broker's conmissz.on in Montraal was a good example. It seemed to him that
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that was something 2 little different from what was talked about in thege
provisions + he did not know how he would know that it was 7% or 10% unless
‘somé people came in and somelow there was evidence and testimony and his
understanding was that what they were ‘talking about here; in filling gaps,
‘was a somewhat different procedure in which one would not have- witnesaas
doma in and fill tha gap hy testifying as to the facts in Montree.l. : e

: " Puymston statéd  that in the English system ‘there were various
‘technigues; but ' he did not think that they askéd themselves in “which order
they -wére used. There ‘was the Salé of Goods Act technique Wwhich was ‘where
the terms were laid out in tha Statute which would not apply here because
there were no gtatutes. They alsc used the same technique in relation to
‘Hén-gtattetory implied terms where théy had been buillt up by cases, so the
‘donfidentiality ovér the doctor would be based on ‘the’ notion that  all
doctors were subject to a duty of confidsntiality, which he assunied one
‘tould say ‘was such a universal principle that it would apply under ‘the
"Prifciples, assuming one had a case of a contract with-a doctor which was
‘Subject to these provisions which was rather unlikely. There were other
‘principles, such as the duty of confidentiality in relaticns between a bank
and its customers, which would be the same all over the world, to which the
‘game’ applied.-‘In ‘England ‘they would dall that implied by law. They would
“Gértainly regard the incorpordtion of usages as & technigue for implled
‘tepfis. ‘There might be techniques for “protecting people against what might
be regarded as unreasonable results.” The Bachelor Peas case in' Lando's
example was a case of ﬁhe impl;.cation of 8 tezm based on the peculiar facts
—'bf a case. o ' . :

Brazil saw the two proposals, tle J.mplied obl:.gationa and the omitted
“terme, a8 olrdles which might overlap ‘to some extent in practice. He
‘thought that intrinsically they weré’ separate and obvicusly therefore if
‘they inserted a provision along the lines of Lando's proposal, 'which he
supported, it was very important to get a Gorrelation between that proposal
and the implisd terms statement. He suggested adopting Haskow's proposal
that when they had an articles, and it would be a ssparate article, on this
‘Pparticilar matter, that presumably would follow whatever they said about
implied ‘terms, théy wouid introduce it by saying "Where the parties to' a
‘contract have not agreed with""‘“re“spect to & term which is important for ' a
determination of “their rights T..}* they would also add "and that this ‘is
‘not  deterwined by other i?h?e“"a-ns“, and “that would  dover -‘all possibilities,
tisage being ‘one possibility vwhich ‘might bs ‘relevant- in some cases. He
"'*Ehcugfht that that- would be "sufficient®to establish a dorrelation between
‘this pr:.nci.ple, which vas separate from' implied “texrms, and whatever ‘thay
‘decided to say on :.mpl:.ed torme .’ Be suggested chang;.ng the word "important"
in Lando's proposal to “"essential™.: .

’ Bonell wondered whether Brazil considered the Léndo proposal to be
‘somethiing {n any event additional to’” something which they still had to
‘decide and which‘might be alung the lines suggested by Crépeau. Could le in
other words conceive of having Crépeauv's formula followed by Leando‘s
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fornmula?

Brazil conf-imad that he c:cmld.

Drobnig instead thought that the Lando prqvision ahculd precead
implied obligations eatablished in other ways, because . this provisian gave
expression. to the priuciple of - freedom of -contract :which had now  been .
inserted and which mads . clear the precedence of Iinterpretation, even
aupplementary. interpretation.. of the contract, over implications. der.wed
from these Principles or from the law. . S B

Bonell thought that nobody could guesticn the fact ‘tha;;,.ﬁ_,qupdy:}woﬁld
ever be able to elaborate a precise definite distinction between what was
called “implied . term® - .and what was...called rsupplied term", or
Vertragsauslegung” and . 'erginzende Vertragsauslegung" These . were .all
things- that were clearly interlinked and depended very much. on .the. angle
from which one looked at them. If-this was so, then, examining the content
of the two provisions since-according to. some of them it -was clsar. that -one
should prevail over the other, was what: Crépaau suggested. should. :mely 8
term so very different from what Lando suggested should supply a term? For
instance, "the nature and purpose:of the contract® which in Lando was "a
term which is appropriate in the: circumstances”, or.“regard is to. be had *o
the intention of the parties-and. the purpose of the bor_x_tx:a.c_tt‘ - b;a_gicgi_],y
he..thought that. it was the same: test. . "Good faith and. reasonableness"
followed which for Crépesu should imply a term, which for Lando the same
voncept .should supply the term. Could the two not he combined and. the
article be entitled either "supplying texms for dacuna if . there :Ls no
‘axpress term", or "implied terms™. He did not th:.nk that they wera. on two
differant levels. - C

Crépaau indicated that the supplying was ultimately the result ¢f the
‘analysis of the relationship - where a gap was found, a problem was. raised
‘and one sald that the parties had not dealt with this problem. specifically
so one should ‘ses what sort of criteria one allowed 2o -that it wonld be
possibie to read something into the - contract that would - detarmine the
relationship: between the pa:cties. x o S :

- Magkow  thought that Lando's proposal could be interpreted . in;' two
different ways. If one took the title "Supplying an omitted texrm" it aeemad
t0 be that something which was left open had to be integrated, but if one
‘took the text its main part seemed to be an explanation of how to interpret
“the agreement. of the parties. If one dinterpreted it only in this latter
way, l.ev as ergingends Vertragsauslegung, oniy as the interpretation of
the will of the parties, then it should prevail over the rules, but in this
caee he thought that lit. (¢} would have to ba omitted because it went more
“in the direction of the general rules, while lits. (a) and (b) rallatad to
:the intention of the parties. Then -there was the important problem of the
extent to which such omissicns should be. interpreted, - i.s. .the extent te
which the court or whoever should assume that the parties had made an
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agreement and the sxtent Lo which the law or the Principles or whatever

eige should enter into it. On the one hand one could say that the parties
had agresd on this, but on the other hand one could say that what the law
gaid was different and that if the parties had not expressed them expressly
then there was ‘the, problem of what should prevail and this wag solved in

Lando's pmopcsal.: That proposal solved it _so as always Ry look for 32

particular solution because it said generally "a term which is appropriata
in the circumstancas ie supplied" and if this was so, then all their rules
were auperfluous. There had to ba casea ‘'where there was _no exprass
agreement between the parties but where nevertheless it was ‘impossible to
interpret the will of the partiaa to indicate that they had come to soma
sort af agreemant.

Bonall wondered whather the prcvision of the Restatement, which had
nothing to do with the intentien of the' parties_ but ,adopted the
reasonableness test, wis intended to coma into play after' one had - got
through the ampress terms and tha implied terms, or whethar it came into
play after .one had got thxough ‘the énpre-s terms and cne discavered that
there was a lacuna in the exp _tarms? '

) Farnsworth thcught that it w ha secomd alternativa, i.e. in the
Rastatement this was perceivad ag a”gwneral principla on which all implied
tarms ware based, so that to the extent that there were other implied terms
that were spacifinally in tha black—letter of the Rsstatement.fne thought
that the answer would be that thoge wera also examples of the applicstion
of this more general principla. That was obviously not the understanding of
almast averyone who had spoken here,_ﬂe thaught Lando's proposal was a good
proposal, whsther one regarded it in the first mense or in the second, and
the only thing which was important was to make it clear in the Principlas
ggich”sanae one was‘nsing it in.

" Lando agree& that the distinctiqn hstween the impliad. and omittad
terhs . was difﬁicult to maka, but thera ware really two aituations, in one
of which one could bring in witnesses to say, what the Vbrkshrssitte was,
and this was different from the sitvation whare no VBrkehrss;tte, no norms
at all regulating the matter, and they needed a rule for these situations.
Be pointeﬁ cut that the good faith and reasonableness Maskow wanted to
leave out was also n guideline fnr tha interp:etation of the language of
the contract._; e S

. Bonell quoted th@ opening cf the comments to § 204 of the Restatemsnt
uhich stated that “Ths supplying af an omittad tamn is not technically
intarpr-tation, hut the two are. closelx ralated, cgurta often spaak of an

L Tallon suggasted that tha term "1mplied“ should be avoided, ‘and that
thay should meraly say that when the parties had nct macie an exprass
pxoviaian this or that other thing had to be done. '
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Farneworth rscalled that his.advisers had refused to let: him use

,"mpliad" iwhen he had worked on the. Restatement, :on the ground -that . it

. often-confused implied in fact terms:and implied . in law terms, in the sense

g

- that sometimes the implication was bassd on actions of -the parties and
. oomstimes on' the notion- that. everyona knew that doctors should: treat
patients' probleme in confidence without any particular facts. Ke did not
-know 1f this was a. gaod axa,mple for international uese.- SR o

'I'allon did not . agree with tha formula '"Whera the partiee to- a

contract -have not .agreed”,  becaunse. .it could -mean that the :parties had

disagraeed, and 1f they had disagreed;on an important term of the contract

- then of course there was no contract. They should perhaps put-something te

say that there was a gap but that this gap did not enda.nger the -contzrackt.

Bonell then suggestad a- fomula,tinn suc:h ‘asg “where the parties hava

- not expressly regulated a term which is important [...] and which: can..not

be determined otherwise under:these Principles® meaning that interpretation
and usages came into play as did the other Principles, after which -cne
could say that if this was a tyue lacunz one had to adopt the

raagonablenass test.

e

Lando suggesteé also talking ab@ut tha intention of tha part:.as. EUED

Bonell :I.nd:l.cated that one already had the intention of the part:.as

~wia the interpretation., -

Drobnig thought that this attempt to supply an omitted “term had to

-'{ecome before usages could intervene. -

Bonell stated that -originally, in the .provision this - haﬁ " hean

«,inspired by such. as the: Regtatement, it had not baen intendsd like ‘that...

Farnswrth indicated that in the. Restatem-nt it wES put in the

g ::interpz:etation rshapter ;. which was not actually calisd "Interpretation®” but

was instead called "The-:gscope of the agreement®, which was 1like what the
PECL would mean by "Terms and performance”.

© Bonell commented that if this were coneidered to ..preceed implied

terms - implied by law, implisd by usages and good faith etc. =~ then it was

vary difficult to distinguish it from the interpretation strictu sensu

- where interpretaétion already had to be done according to good faith and to
~the 'meaning that a reasonable person: would attach. to this or that.other
- .contract term, -and then he was lost  as to the- xalatz,cnship between - this
mle and a possible Tula dea].ing with :lmplied terms. - - -

:f-;.r-“-'I'é.i.crépeiau -::.t seemed -that once they had a.c.ceptad the xule that the

© contractual obligations of tha parties could be. express or implied; that
- meant  that the parties had saidwhat they wanted to be governed by;..and
* then by implication they had & sitvation of a lacuna, for example, the
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parties had sald nothing about the confidentiality of their r-lationship
and asked whether confidentiality was a part and parcel of the bargain they
had entered into..The answer to thil qnestion was what were the critaria
whcreby they would eupply into the contrect terms which the parties had not
axpressly agreed to? If it was a. qu.estion of determining whether one of the
express terms included eomething that was A problem of interpretation, but
if on considering the contract there was a lacuna, they said look at the
nature and purpose of the contract, look at usages in the sarea in which
thie contract vas entered into,llook at good faith end reasonableness ,end
all these criteria would help to determine what the presumed intention of
the parties would be, was therefore to be read into the contract as part of
the contractual ralationship. Once one had said that, it might very wall be
that the particular situation which Lando had referred to in his propoeal
could algo be read into the document as an illustration of how one supplied
an omitted term when there was one. His propogal, therefore included
Lando‘s, which gould ba an illustration of it. Lando's proposal served a
specific purpose, whareas Art. 3A. .5 was a general rule giving the criterie
by which implied terms were to be read into the contract.

Maskow thought that the Principles had gquite a number of articles
covering these prohleme. In the chapter on interpretation Art. 4.3 gave
eriteria to be applied in the interpretation of the intention of the
parties, i.e. any preliminary negotiations, any practicea, conduct, ate. .
What had not been expressly referred to so far was _the intention of the
parties as expresgsed in the contract language. This was ‘taken from German
law but in a certain sense it was covered by this formula, They had no
comprehensive view of how to interpret the intention of the partiel. Thay
had a lot of rules which indicated that in interpreting the intention of
the parties usages etc., had to be taken inte consideratien. If this
failed, they had additional rules = both concrete and abstract rules = such
ag good faith. Most things were covered. The only situation not yet covered
was whers one did anot get a result by interpretation, and one did not get a
result by using any of the other rules - which was rathsr improbable as
courts would always find 8 -olution - in which case thie rule could be used
a8 an objective approach to be usad when mothing elae helped. ’ B

e Bonell pointed out that there wers already two precedgntg for this:
price determination ;an& the determination of the“ quality st tne
performance.k ) S L

o Huang stated that by ”implied terms“‘HSHe understood implied
obligations. For example, in caees 'of product Iiability even if the
contract did not gtate anything explicit about the fect that the product
should not harm peopls, there was an implied warrenty There had been a
case covering the export from China to the United States of children‘s toys
kmirecrackers or the like) which had hurt the eyes of the children, in
which casge even if the contract. had not ‘said’ anything the implied
fobligations had’ had to be bornme. The term “implied obligation" could be
‘omitted, but the obligation Gould not. As she understood it, she would
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consider the provigion in the context of interpretation. The two proposals
should be placed in two different chapters: Crépsau's propesal on implied
obiigations should go in Chapter 5 and Lande's in Chapter 4.

Drobnig agreed with Huang, because the decisive difference he saw
between Crépeau's Art. 3A.5 and lLando's proposal was that the latter usged
the intention of the parties which brought it close to intsrpretation, even
if it was not identical with interpretation. He suggested placing the
article at the end of the interpretation chapter and broadening the title
of the chapter to make it cover this last point. All the other rules on
usages and so on could go into an extended chapter on performance.

Bonell wondered whether Drobnig would add "expressly” to "agreed" in
the Lando proposal sc as to identify the fact situation. Praesently it
gtated "Where the parties [...] have not agreed™ and according to some this
meant that the rule came into play only after the implied term procedure
had been explorxred. Drobnig appeared to iavert it now, and to say first the
axpress terms, then, via interprotation, on the basis of this rule supply a
term according to the intention of the partiss and only if this did net
wozk go to Crépeau's vule and implied texrms.

Drobnig indicated that Crépeau's rule would either follow or aven
become suparfluous. Personally he felt it would be superfluous, but it
cculd perhaps be ratazined, in which case it should be placed after Lando's
proposal aven if ¢lose te it.

Lando supported this proposal, because they had sean situations where
& stop-gap rule -~ a usage - could have been applied, but where because of
the special purpose of the contract it was inappropriate. As he understood
the chapter con interpretation it only addressed the guestions where there
was & question of interpretztion, which meant where one ccoculd deduct the
result from the language of the contract and if one could not deduce it
froem tha languags of the contract they wers in the presence of an omitted

term.

Bonell suggested postponing any f£inel decision and to awzit the
reactione of Fontainae. A proposal wae to place the provision proposed by
Lando at the end of the chapter on interpretation and to have at the same
time a provision after the present Art. 5.1.1 along the lines suggested by
Crépeau. For those who considered the two to be overlapping, he recalled
that the BGBR had similar overlapping provisions.

“Voting on having the provision proposed by Lande in the chapter on
interpretation, 11 voted in fawvour. ’

Veting on having Art. 3A.5 proposed by Crépsau after Art. 5.1.1 in
the chapter on performance, €& voted in favour and 4 voted against.
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