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Introduction

The two mestings of the governmental experts studied a text which had been proposed
by a study group of experts after 3 sessions. The text has, therefore, been studied closely
five times. The third meeting of the Study Group has a great many proposals to consider
which arose out of the proceedings of the last meeting. In order to make productive use
of the procedures and to reach an advanced stage in the preparation of the text; UNESCO
would iike to propose the following working principles for this meeting:

1. Amendments to the text should avoid complicating it: where a simpler formulation
will achieve the same resuit additional provisions should be avoided.

2. The Convention is not self-executing. Matters that can be left to domestic law to
settle {e.g. procedural matters) should not be dealt with in the Convention. it will be
difficult to get agreement on such matters in view of the varisty of procedural systems
current, and it is not necessary if a State undertakes to adopt the substantive provisions
by whatever procedural means are available to or necessary for it.

3. The meeting should work towards a workable international compromise instrument
which will attract a large number of participant States. The meeting is not intended to
produce merely a statement of principle, which can be much more economically done in
an academic forum, but a legal instrument which will improve the existing legal situation
in respect of the recovery of lost and stolen cultural objects. In drafting such an
international instrument, regard must be had to the legal imperatives of other States {their
constitutional requirements, legal traditions and legal philosophy) and the political feasibility
of the changes which they will be required to make.

4. The instrument should not intend to do too much: after 30 centuries of relocation of
cultural objects in peace and war, one instrument cannot turn the tide of history. What
this instrument can do is take one or two clear steps to reversing the current tide of theft,
illegal excavation and illegal export of cultural objects which will result in their return by
practical legal steps. The draft is based on a simple triggering fact: illegal export after the
date of entry into force. '



Decisions of Substance

It is clear that some of thé draft provisions supplied by Delegations contradict each other
or fundamentally depart from the substance of the original draft. For this reason, it seems
that certain decisions of nrinciple should be taken before consideration of some of the
detailed drafting. These decisions would seem to be:

. MAJOR DECISIONS OF PRINCIPLE

Whe;ber the schems should cover all stolen cultural objects or'soﬁr‘n}e {see comments at
pp. 7-10). '

Whether the scheme should cover all il!egaﬂy exported cultural objects or some {ses
comments p. 13ty -

Whether the cultural objects covered by the ééhéme SHbuId be defined by
(i a general definition in the draft Convention,
{iy ~ the iegislation of the requesting State,

[iii} the determination of the court or other cormpatent authdrity in the requested
State.

whether compensation should be offered for holders of stolen a_:u!tural objects where thay
have used the diligence required by the Convention. ' '

Whether compensation should be offered for holders of Hlicitly exported cultural objects
whera they have used the diligance required by the Convention,

Whather the scheme should set up a system of export certifiéates.

'_\Whether the scheme should deal only with the State of _exhort and the State of location,
or whether provision should be made for third States 10 intervene. '

If provision is made for third States to intervens, ,wha"'i: can reascnably be expected of the
requestad State by way of notification fo that State, and of the_third State by way of
proof, and at whose expense.

Whether possessors who have 1o return an illegally exported object should have the option
of transferring it to a8 person or institution in the territory concerned.
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Relationship of UNIDROIT Draft to European Directive and Regulation

1. Whether the European instruments apply to stolen goods, depends on whether the
goods have been "unlawfully removed” in the sense of the European directive. Stolen
goods which were not illegally exported (because they fall into & category not subject to
export control) are therefore to be recovered by the existing remedies for stolen goods.
Art. 15 of the Directive provides

This Directive shall be without prejudice to any civil or criminal proceedings that
may be brought, under the national laws of the Member States, by the
requesting Member State and/or the owner of a cultural object that has been

stolen.

This means that European States may retain their current laws as to stolen property or
may change them - the Directive has nothing to say on this matter.

The European Directive therefore will not affect Ch. Il of the UNIDROIT draft in respect of
stolen goods. Whatever changes may be made to Ch. [l on illicit export, there is no
reason to change or abandon the rules on stolen cultural objects in Ch. Il

If a cultural object is stolen in one State which is a member of the European community
and "uniawfully removed" to another State Member of the European community, then
there will be alternative actions available: an action by the person from whom the object
was stolen for the return of stolen goods (as at present available, or as provided in
accordance with the UNIDROIT scheme) and an application by the State from which it was
unlawfully taken under Art. 4 of the Directive.

Comments on the EEC Directive are mentioned where applicable under each article.

Relationship of UNIDROIT draft to the UNESCO Convention on the Means of Prohibiting
and Preventing the filicit Import, Export and Transfer of Cultural Property 1970

UNESCO has been working hard to hinder illicit traffic of all kinds in cultural objects and
to have as many parties as possible participate in the 1970 Convention. That Convention
has not, however, solved the problem to date.

UNESCO was concerned to improve the working of the 1970 Convention in three ways:

(il The Convention raised, but did not solve, a number of questions of private law
for which, it could be argued, UNESCO, strictly speaking has no expertise and
no mandate. To make the Convention fully effective there was a need to have
these problems (such as the rules protecting a bona fide purchaser of stolen
objects) dealt with by an international body with expertise in private law;



.

(i) The 1270 Convention has a very general obligation {Art. 3} on Statss Parties
to regard export and theft of cultural objects contrary to national laws adopted
by States Rarties under the Convention. Thig is followed by specific obligaticns
restricted to spseified categories of materials {inventoried objects stolen from
museums or similar institutions {Art. 7); archaeological and ethnological
materials of @ State whose cultural patrimeny is in jeopardy {Art. 9)). This
flexibility {or ambiguity} has led to diverse interpretations of the Convention,
and, in some cases, to reluctance to adhere to it. It was felt that a
supplementary instrument, equally specific as to stolen and to illegally exported
cultural objects, would render the obligations of States parties clearer and
respond to the sensibilities of States who felt that the 1870 Convention was
not sufficiently precise;

Gy UNESCO was concerned 1o ensure that dealers and collectors take responsibility
for inquiring into the origin of the objects which they handle.

The present studies within UNIDROIT were initiated at the request of UNESCO which
funded the first two studies of Professor Reichelt!, These studies served as praparatory
material for the work of the Committes of Experts. UNESCO was represenied in that
group.

Tha new UNIDROIT Draft Preliminary Convention is free of the ambiguities which some
have found in the interpretation of the 1970 UNESCC Convention on the Means of
Prohibiting and Preventing the lliicit Import, Export and Transfer of Cuitural Property., while
leaving a margin of appreciation to those applying the Convention which should ensure
sufficient flexibility in its operation. .

it applies to gll stolen objects {Art. 3) of artistic, historical, spiritual, ritval or other cultural
significance {Art.2) whether in private or in public hands, whether taken from a collection
or an individual item. In that sense it is wider than Article 7 of the Unesco Convention.

it applies to illegally exported objects {(Art. B) of the same kind of significance (Art. 2}
whose removal significantly impairs an important cultural interast {Art. 5(3)). In that sense
it is narrower than Article 2 of the 1970 Unesco Convention but much more specific, and
it provides a procedure applying to important illegally exported objects other than
ethnographical and archaeological materials mentionad in Article 9 of the 1870 Unesco
Convention. Furthermore, the obligations of the requested State are more detailed, and

1/ Reicheit, G. "International Protection of Cultural Property” {1985) Uniform Law Review 43;
Cf. also by the same author "Second Study Requested from UNIDROIT by UNESCO on the
International Protection of Cultural Property with Particular Reference to the Rules of Private
Law Affecting the Transfer of Title to Cultural Property in the Light afso of the Commenis
Received on the first Study” {(UNIDROIT, Rome} 1988. '
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should be easier and more straight-forward for Reguesting States to putin operation, since
States Parties to the 1970 Unesco Convention have adopted differing means of
implementing Article 9 of that Convention.

The provisions of the UNIDROIT draft requiring diligenee do not appesr in the 1270
UNESCO Convention. This is a key provision, for it is intended to alter the widely
accepted practice among collectors and dealers of not rigorously checking the provenance
of objects. It applies equally to stolen or illegally exported objects and is sanctioned by
the loss of the right to any compensation to a person in possession of such an object. In
this respect the UNIDROIT draft, if adopted, could have an important impact for the future
on the flow of illegally acquired cultural objects.

The UNIDROIT Preliminary Draft Convention thus deals with some of the most difficult
issues remaining doubtful or unresolved after the adoption of the 1970 Unesco
Convention. For the 70 parties to that Convention, it represents a step towards greater
protection of their movable cuitural objects. For important market States which have
expressed their support for the principles of the UNESCO Convention but have not become
party to it, the UNIDROIT project provides an opportunity to achieve an instrument for the
same purpose in a form which should not present difficulties of interpretation.

Preamble

The Preamble has not yet been drafted. UNESCO wishes to propose that the following
considerations be kept in mind:

- a statement of the importance of cultural exchanges

. a statement as to the severe damage done by illicit traffic {e.g. clandestine
excavation, loss of material culture from its community of origin etc.)

- 5 statement that States parties are prepared to make significant changes in their
national law to ensure the conservation, security and accessibility of cultural objects
by ensuring their return in cases of theft or illegal export

THE FOLLOWING PAGES ARE DESIGNED AS A COMMENTARY ARTICLE BY
ARTICLE ON THE CURRENT DRAFT PREPARED BY THE SECRETARIAT.

AHRTICLES OF THE DRAFT APPEAR ON THE LEFT-HAND (EVEN-NUMBERED) PAGES
AND THE CORRESPONDING UNESCO COMMENTARY ON THE RIGHT-HAND
{ODD-NUMBERED) PAGES,




FRELININARY DRAFT UNIDROIT CONVENTION ON [THE mm;m-rngﬁ RETURN OF]

STOLEN OR ILLEGALLY EXPORTED CULTURAL OBJIBCTS

CHAPIER I = BCOFE OF APPLICATION AND DEPINITION

»

. ARTICLE 1

This Convention applies [in international situations as described in
Articlas 8] to claims for:

{a)

()}

the restitution of cultural objects stolen oz illagﬁ%ﬁy ramoved by
axcavation on the territory of a Contracting State fand found
on the territory of another Contracting §tate] [which have been
moved across an intexnational frontiex];

tha return of eultural objscts removed from the territory of a
Contracting State contrary ¢o _Aits law [applicable to the
protection of cultural objectsl]. :



ARTICLE 1

"in international situations as described in Article 8" (US proposals, footnote 2 of
Secretariat Report, Study LXX - Doc. 31). The more precise definition in Article 1(a) is
preferred and this phrase should be deleted,

Subsection 1(a)
"or illegally removed by excavation”

The European directive covers goods “unlawfully removed from the territory of a Member
State in breach of its rules on the protection of national treasures . . ." This would appear
to cover objects resulting from illegal excavations.

As noted before, Article 15 of the European Directive provides:

This Directive shall be without prejudice to any civil or criminal proceedings that may be
brought, under the national laws of the Member States, by the requesting Member State
and/or the owner of a cultural object that has been stolen.

it therefore seems that a State a member of the European community which has goods
ilegally excavated which are found in the jurisdiction of another State member of the
European Community, will have to proceed by way of the Directive, rather than by the
procedure set up in accordance with the UNIDROIT scheme, since most, if not ali, of these
States do not take ownership automatically of all undiscovered archaeological objects and
cannot therefore regard them as "stolen" from them, though an action for theft may be
available to the landowner on which the goods were found.

States of the European Community will therefore need to study carefully the relationship
between the two texts where illegally excavated goods are concerned. Differences
between the two texts are likely to be the length of prescription {barring of action by lapse
of time)(Art.7 Directive; Art. 3(2) UNIDROIT); definition of cultural object covered by the
legislation (Art.1 + Annex of Directive; Art.2 UNIDROIT); likelihood of compensation
{Art.9 Directive; Art. 4}).

For States outside the European Community there is no concern with the application of the
EC rules, since the EC rules apply only to cuitural objects which have been illegally
removed from one country of the European to another and not to objects which have been
ilegally removed from countries outside that community.

"which have been moved across an international frontier”.

This formulation is preferred to that of "found in the territory of another contracting State”
to cover the situation of Winkworth v. Christie’s Ltd.' where the cultural objects of an
English collector, stolen from him and sold in Italy to an ltalian who then offered them for
sale in Christies, London. His claim for recovery was unsuccessful, and if the formula
"found on the territory of another Contracting State" is used here, such a claimant would
not be covered.

1/ The case report can be found in the English law reports [1280] T Ch. 486.



ARTICLE 2{5}

For the purpese of this Conventiom, “cultural objsct”  means any
material obiect of outstanding sultural significance, for example, In an
avchasological, artistie, historical, spiritual or ritual area. L

LLTERPHATIVE II(B}

For the purposes of this Convention, cultural objects are those cbiects
designated by each Contracting State as being of anthropological,
prehistoric, ethnological, archaecological, artisticy nistorical,
galtural, wzitual or scientifis
patural heritage.

literary,
significance or of significance for the

ALTERNATIVE III{Q}

For the purposes of this Convention, "cultural object” means any
mzterial object designated by iegislation aa being of
cultural Heritage of a Btate.

significance to the




ARTICLE 2

UNESCO regards it as essential to decide whether this definition is to apply both to Ch.
It {stolen cultural objects) and Ch. Il {illegally exported cultural objects}.

The view of the experts in the study group was that there is a much wider agreament on
the need to return stolen cultural objects than there is on illegally exported cultural objects.
This corresponds to UNESCO’s experience in the administration of the Convention on the
Means of Prohibiting and Preventing the Hllicit Import, Export and Transfer of Cultural
Property 1970. Many experts in cultural heritage law from different legal systems have
emphasized the importance of the return of cultural objects to the original holder after a
theft, even at the cost of changing the rule in many European legal systems protecting the
bona fide purchaser of stolen goods {Chatelain?, Rodota®, O’Keefe and Prott®, Reichalt®,
Fraoua®}. This degree of agreement is not however evident on illegally exported goods.

This situation was reflected in the original draft prepared by the Study Group by using an
extensive definition which was applied without limitation in the case of stolen goods (Ch.
1) and with restrictions in the case of illegally exported goods (Ch. Hl}. The same effect
could have been achieved by having an extensive definition within Ch. Il and a restrictive
definition in Ch. 1ll.

On the four alternative definitions now proposed, therefore, the following comments can
be made:

ALTERNATIVE |
implications of the definition for stolen cultural objects.

The addition of the words "outstanding cultura! significance” would limit the application
of the Ch. il on stolen goods. '

The most important defect in this alternative is that it negates the most important
principles of the Convention. This is to require ALL purchasers of cuitural objects to be
diligent in investigating provenance. If only some objects will need to be returned after
theft, and only some require diligent inguiries into title, the present practice of wilful
ignorance in the art trade will not be reversed.

2/ Chatelain, J. Means of Combatting the Theft of and lllegal Traffic in Works of Art in the Nine
Counitries of the EFC {Commission of the Europsan Communities, Doc. XI/757/76-E
{1976)) 144.

Rodota, S. "Explanatory Memorandum” in Council of Europe, The Art Trade {1988) 8).

)
e

National Legal Controf of Hiicit Traffic in Cultural Property (UNESCOQ, Paris) (UNESCO
Doc. CLT/83/WS/16 1983, 141 pp. 126-130; in French as Mesures [égislatives et
réglementaires nationales visant & lutter contre le trafic illicite de biens culturels pp.53-58; in
Spanish as Medidas Legisiativas y Reglamentarias Nacionales de Luche Contra el Trafico llicito
te Bienes Culturales pp.53-57; Law and the Cultural Heritage: Vol. I - Movement
{Butterworths, London) 1989, 648. ,

rN
=

L4

1988, 39, article mentioned above n.1.

Le trafic illicite des biens cufturels et leur restitution (Editions universitaires, Fribourg)
1885, 178.

@






_gA.—

Apart from not changing the present practice which facilitates illicit traffic, Alternative |
would aiso not assist in the case of less important stolen goods, such as privately owned
collections (like the Netsuke collection of Mr. Winkworth) and locally important items (such
as the mediaeval figure stolen from an English church which could only be repatriated from
Belgium by compensating the bona fide possessor.) It was the intention of the Study
Group thst all such goods should be returned (subject only to compensation where the
pessessor can prove diligent inquiry). This is partigularly important to deal with the flaod
of thefts from small ghurches, lecal museums and private houses.

ALTERNATIVE 1l

The use of the words "designated by each Contracting State" has the same limiting effect,
since many cultural objects in private hands are not designated by a State which may,
indeed, have a philosophical objection to doing so. It would again not assist Mr.
Winkworth, or the parishioners of a small church or a village which has suffered loss of
objects of local significance.

ALTERNATIVE Il

This proposal includes both the above limitations and is therefore even more limiting.
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ALAFENATIVE IV{lD)

For the purpose of this Convention, wegltural ohject”

means any
material object of an artistic, historiecal, spiritual,

ritual [,srchaeoc~
ipgical, ethnolegical, literazy, soientific] nature which is of im
ia more <than 100 years old =nd belcngs to the following categories

{mategories set forth in 2rticle 1 (a) through (k) of the 1870 Unesco
Convention).

portance,

Proposed new.paragraph (23(;13

Ta the application of this Convention each contracting State shall take
duly into account the law relating to the protection of cultural cbiects of

the Contracting State Srom the territory of which the cultural object was
removed. '
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ALTERNATIVE IV

The effect of this proposal comes closer to that of the original draft, since the
comprehensive terms of the UNESCO Convention probably include all cultural objects.
However the limitation to more than 100 vyears of age is not appropriate e.g. to
ethnological items. It appears in the UNESCO Convention only in relation to furniture and
antiquities,

UNESCO therefore proposes that the following definition, which is precise enough to meet
the needs of customs and police officers for ready identification of cultural objects, and
is based on the definition in the 1870 UNESCO Convention, as follows:

For the purposes of this Convention, "cultural object” means any material object
of an archaeological, prehistorical, historical, [spiritual, ritual, ethnological],
literary, artistic, or scientific nature and which belongs to one of the following
categories:

(a) Rare collections and specimens of fauna, flora. minerals and anatomy, and
objects of palaeontological interest;

(b) property relating to history, including the history of science and tech
nology and military and sccial history, to the life of national leaders,
thinkers, scientists and artists and to events of national importance;

{c) products of archaeological excavations {including regular and clandestine)
or of archaeclogical discoveries;

(d) elements of artistic or historical monuments or archaeclogical sites which
have been disrnembered;

{e) antiquities more than one hundred years old, such as inscriptions, coins
and engraved seals;

{f) objects of ethnological interest;

{g) property of artistic interest, such as:

(i) pictures, paintings and drawings produced entirely by hand on any
support and in any material {excluding industrial designs and manu-
factured articles decorated by hand);

(ii) original works of statuary art and scuipture in any material;

(m}ongmal engravings, prints and lithographs;

(iv) original artistic assemblages and montages in any material;

(h) rare manuscrlpts and incunabula, old books, documents and publications
of special interest (historical, artistic, scientific, literary, etc.) singly or in
collections;

{i} postage, revenue and similar stamps, singly or in collections;

(j} archives, including sound, photographic and cinematographic archives;

(k) articles of furniture more than one hundred years old and old musical
instruments,

The combination of a wide definition with the provision in Art.3(i) that all such stelen
objects are to ba returned is probably the single most important step which could be taken
against illicit traffic in cultural objects.

implication of the definition for illegally exported cultural objects

If a wide general definition is preferred in Art. 2, then it needs to be cut down in some way
when applied to illegally excavated cultural objects. All four alternatives suggest types of
fimitation. These will be discussed in relation to Ch. 1li.

Proposed new paragraph 2

if a general definition is used, this could be a useful reference. However, in the normal
course of events, it would be probable that the court or competent authority in the state
of location would take account of that law (this would include unwritten law and tribal
practice, for example, in traditional communities}. '



CHAPTRR I - RESTITUTION OF s'zom(n) CULTURAL QRJIECTE

ARTICLE 3

(1) The [physicall pogsesscr('m} of & cultural eobject which has been
stolan or illegally removed by excavation ghall retuzn -it {[to its
ovmer] [subject to the texrms of this conventionl.

{2} Any claim for restitution shall be brought within & “paricd of
[three] [five] years from the rime when the claimant knevw [{or ought
reasenably to have knownl the location [or,] {and] the identity of
the possassor [,]} of the chiject, and in any case within & period of [sixl,
{ten] [thirtyl [fifcy] ysars from the time of the theft.
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ARTICLE 3 (i}

"or illegally removed by excavation”. Proof by a State that a particular object has been
illegally excavated on its territory can be difficult, especially of objects from a culture
which spreads over several geographical boundaries.

"to its owner" The addition of this phrase is unnacessary and complicating. it is for the
court or competent authority ordering the return to determine to whom the object is to be
returned. In the case of stolen property this would normally be the owner, but it might be
to a museum (object on loan, sent for expertise or restoration), bank etc. In such cases
it may be improper for it to be returned to the owner.

"subject to the terms of this Convention”. Since all the provisions of the instrument have
to be read together, this seems to be an unnecessary complication.

ARTICLE 3{2)

It should be noted that the limitation of claims under the European Directive {possible one
year limitation) is not relevant here, since this Chapter deals with stolen objects. In any
event, a limitation of one year would work injustice in an instrument of world wide
application, rather than a regional one.
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ABTICLE 4§

ELTERNATIVE I

{1} The possessor of a stolen cultural object who is required to
return it 8hall ba entitled to payment at the time of restitution of fair
and reasonable compensation by the claimant(gg?vided‘that the possagsor

provae that it exercised [the necessary] [dual diligence when acgulring .
the obiect.

OR

(1) In the event of restitution, the rights of the bona fide possesscr
vis-d-vis his predacessor are resezved.
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ARTICLE 4

The whole reason for Article 4 was to penalize acquirers of cultural property who do not
make proper enquiries into provenance. it is at present standard practice for dealers and
auctioneers not to name their vendors and for buyers not to question the credentials of
sellers. If buyers were subject to the risk of losing the object if they do net inquire, then
this practice would change, as they would refuse to buy unless information were given.

However the reversal of the protection of a bona fide purchaser is a major step for many
countries who have regarded this principle as a pillar of their legal system. In order to ease
their presentation of this change to their legislative bodies, it was felt necessary to provide
for compensation, as the instrument would be unlikely to be adopted without it.

While owners and States which have major thefts from their territory may regard this as
unfair, the difference between ALTERNATIVE | and ALTERNATIVE Il is in fact small, in
practice, there should be very few possessors who can prove that they met all the tests
for due diligence in the acquisition and nevertheless acquired a stolen object. If this
continues to cause concern, more details could be included in the clause concerning
diligence {see next para.}

4 AL TERNATIVE | {1) version 1 - agreed

To make clearer the high degree of diligence required para. 2 {words in bold type represent
proposed additions}:

In determining whether the possessor exercised due diligence, regard shall be
had to the relevant circumstances of the acquisition, including the character of
the parties, the provisions of the contract, the circumstance in which it was
concluded, the price paid, the provenance of the object, any special
circumstances in respect of the transferor’s acquisition of the object which are
known to the possessor, and whether the possessor consulted any accessible
register or data base of stolen cultural objects which it could reasenably have
consulted.

4 ALTERNATIVE | (1) version 2.

The actual words bhona fide have been avoided throughout the draft. This concept is
differently applied and to different groups in the various legal systems. Itis also, in many
fegal systems, subject to many presuppositions in favour of "bona fides". It was thought
best, therefore, to avoid the phrase altogether so that national authorities would not be
tempted to use their traditional concept of bona fides in connection with this tnstrument,
but would be bound to apply the concept of "due diligence" as described in the Convention
itself.

This version is also unnecessary, since it is a matter for the applicable law to allow for
recourse against a predecessor. in practice, however, it should be noted that very often
the predecessor is not available to sue or is not worth sueing.



ARTICLE 4

ALTERHATIVE T

(2) In dstermining whether the possessor exercised [suchl {due]
diligence, xeagaxd ekhall be had to the relavant circumstancss of {%E?
acguisition,. including the character of the parties and the prige paid,
and whethsr the poﬁeesécr consulted any accessible register [or data
hagel of gtolen cultural cbjects [or cultural proparty_legislation]izs)
which it coulé reascnably hava congulted.

{2} The possessor shall not bhe in a2 more favourabls position than the
person from whom it acquired the objsct by inheritance ox ctherwise
gratuitously [provided that the latter person acquired the object after the
antry into force of this Convention in respect of the contracting &tate

where such person acguired che object or had its nabitual residence at the
tima of the acguisition]. )

[{4) A third dState, or & ¢hird party of a public or priﬁate character
furthering cultural aims may, with the consent of the requesting Btate, and
in its place,.provide #for the payment of the compengaticn established under
paragraph (1} of-tpis article, on condition that ths'dbject e rendered
accaessible to the public in that Fame requesting Stats and that(g%%mant of
rhe cost of insurance and of conservation of the object he met.l

[(5) The provisions of this article do not -apply when a poBSessoT,

undex -the lav applicable, shall retwxn the oultural objeﬁt without
' compansation. ] :
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ARTICLE 4 ALTERNATIVE | {2}

The addition of the words "official and authoritative” is not necessary. In practice, there
are lists of Stolen Objects kept by INTERPOL, by national police forces and by the Art Loss
Register/IFAR {London-New York). CHIN (Canadian Heritage Information Network) also
ryns a service. An American court has already held that failure to consult IFAR by an
American dealer purchasing mosaics from Cyprus, disentifled her to hold them as against
the true owner (the Autocephalous Orthedex Church of Cyprus).

It should be left to the court or competent authority ordering the return to decide what
were the appropriate registers to consult.

"or cultural property legislation” it is not clear why these words are being suggested and
what effect is being sought.

Article 4 ALTERNATIVE | (4}

This proposed article seems unnecessary. If a claimant wants to make some arrangement
with another body to pay the compensation, in return for certain undertakings in respect
of the future possession, access, insurance and conservation, this is to be regulated by
private agreement between them, and does not need to be dealt with in this instrument:
nothing in the text of the instrument prevents such an arrangement.

In any event, the words "requesting State™ assume that the claimant is a State. In many
cases it will be an individual, museum, local community, church etc and not the State.

Article 4 ALTERNATIVE | (5)

The aim of the whole UNIDROIT project was to improve the protection of cultural property
by ensuring its return to its owner. Compensation was considered only because depriving
a possessor of an object in some legal systems would be a major change, and the
reference to compensation would make the presentation of this change politically and
philosophically more acceptable. AT NO STAGE WAS IT EVER INTENDED TO SUGGEST
THAT NATIONAL SYSTEMS WHICH ALREADY PROVIDED FOR RETURN OF STOLEN
CULTURAL OBJECTS SHOULD CHANGE THIS RULE BY PROVIDING COMPENSATION.
This is reflected in Art. 11 (iii) which enabled such countries {e.g. a number of Common
Law jurisdictions) to maintain their existing rules.

The suggested new sub-clause makes this clear and is mandatory, rather than facilitative,
which is an improvement to ensure that achievement of the objective mentioned. The
question remains whether it is better placed here than in Article 11.



ARTICLE 4

BLTERNATIVE 73¢29)

{1) The po - :

- _ possessuz of a stolen cultural object who is required %o

return it shall not be eatitled to payment of com ansati

slaimant. - pensation f£rom the
{2} In cases wvhere the pPOBEESBOY of a stolen cultural cbject nas

incurred expenses in the protsction and restoring of the_cbjecﬁ; it shell

ba eatitled to elaim veimbursement of the expenses BEO incurred from the
cliaimant.

(3) The cost of raturning the cultural cbject shall be borne by the
cladmant.
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ARTICLE 4 ALTERNATIVE Il

(1} The reversal of the protection of a bona fide purchaser is a major step for many
countries who have regarded this principle as a pillar of their legal system. In order to ease
their presentation of this change to their legislative bodles, it was felt necessary to provide
for gompansation, as the instrument would be unlikely to be adopted without it.

However, as pointed out above, there will be very few cases where compensation will be
payable because of the requirements of strict diligence.

(2} and {3) If the original form (ALT 1) is accepted, then it is unnecessary and unwise to
spell out these provisions, which can be left to negotiation.

(2) It is unwise to mention reimbursement of "expenses in the protection and restoring
of the object”. Ina Canadian case, while the government authorities were considering an
export ban on an Indian mask, the dealer who wished to export it arranged for its
"rastoration” so that the Canadian museum authorities felt that it had lost its authenticity
and was no longer worth retaining. To indicate that such expenses would be reimbursed
would encourage possessors to undertake work, either to prevent an object being
reciaimed (as no longer worth the trouble of the claim} or to magnify a claim for
compensation. This is uniikely to ensure that "rgstoration” is the kind which would be of
the best professional standards.



CHAPTER III - RETURN OF ILLEGALLY EXPORTED CULTURAL OBJECTS
(30)

ARTICLE &

ALTERNRATIVE 1‘313

{1} When a cultural cbject has been removed from the terrltory of &
contracting Etata (the reguesting State) contwary o its law [applicable to
the protection of cultural obiectsl. that State may request the court
or other competent authoricy of a State acting under Article 2 (the

State addg)essed) to crder the weturn of the object [to the requesting
Btate].

{2} [To bs admissible,] any request made under tha préceding pafagraph
shall contain, or be socompanied by, the particulars necesgaxry to enable
the court or other competent authority of the State addressed to evaluats
whether the conditions laid down in paragraph (3) are £ulfilied.
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CHAPTER 1li

This chapter, concerning illegally exported cultural objects, is the most controversial and
politically difficult of the draft.

There is no doubt, for many States, that the fact an ebjeet was illegally exported from
another country dees not make it an illegal import or place any legal hindrance to its
acquisition in that State. This is the present practice of all European States, except those
party to the 1970 UNESCO Convention {ltaly, Spain, Portugal, Greece; Switzerland has
announced its intention to become party).

The Convention on the Means of Prohibiting and Preventing the Hllicit Import, Export and
Transfer of Cultural Property 1970 was the first instrument to challenge that position.
However that instrument has been adopted by only one major art importing State, the
United States (and by one or two others with interests both in importing and exporting,
such as Argentina, Australia, Canada).

The European directive and Regulation on the Return of cultural Objects Unlawfully
Removed from the Territory of a Member State will change that position. All European
States will be bound to return to other Member States cultural objects illegally exported
from a Member State which is

designated by national legislation or regulation as a "national treasure™ and falls
within one of the categories listed in the Annex, some of which do include
minimum financial criteria of financial value,

If this obligation to return illegally exported cultural objects to the countries from which
they were illegally exported were undertaken in respect of countries outside the
community, it would also improve the present legal situation for those States. However,
the European categories of cultural objects do not include objects of an ethnological, ritual
or spiritual nature which are of considerable importance to States with traditional
communities. '

The Commonwaealth Secretariat {London), acting on a proposal of the New Zealand
Qovernment in 1983, has prepared a draft for reciprocal recognition of export controls
within the Commonwealth, but this has not yet been adopted and is still subject to
negotiation.

The adoption of principles committing countries of import to return ANY categories of
illegally exported cultural property would therefore be an advance on the present legal
situation. (The United States implementation of the 1970 agreement provides procedures
only for illegally exported archaeological or ethnological objects, whose pillage puts the
cultural heritage of the State in jeopardy).

Any version of the draft would therefore improve the present legal situation.
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ARTICLE &
ALTERNATIVE |

{1) The phrase "contrary to its law" or "contrary to its law applicable to the protection
of cultural objects” is preferred to the proposal of the U.S. delegation (in footnote 32}
"contrary to @ legislative provision prohibiting the expert of cultural property because of
its cultural significance™”. Both the suggested phrases in the text are clear, and the U.S.
proposed formulation adds nothing in substance and unduly complicates the drafting.

{2} no comment
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ARTICLE 5(30)

' Paragraph (3)

(36)

aAlternative A

(3) The court or othsr competent authority of +the GState addressed
gshall order the return of the cultural cbject [to the requesting State] 1f
that State [certifies that the cbject is of outstanding cultural importance
or if that State] proves that the removal of the cbject from its
territory significantly impairs one or more of the following interests:

{a} the physical preservation of the object or of its context,
(b} tha integrity of a complex object,

(c) the preservatioﬁ of information of, for example, a scientific
or historical chavacter, '

(d) the use of the object by a living culture [,

(e} the outstéﬁdiﬁg cultural importance of the object £or the
requesting State]. ' T
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ARTICLE 5 (3) ALTERNATIVE A

{3) The Study group considered very seriously the areas where there was the most
convincing case for international co-operation. There was substantial agreement that
these cases would be
- physical damage to monuments and archaeological sites (including that done by
illieit excavation or plilage) (a)
- physical damage to delicate objects by unprofessional handling by pillagers,
possessors, runners, dealers etc. involved in the illicit export (a}
- dismemberment of complex objects (e.g. beheading of sculptures, dispersion of
frescoes, division of triptyches, or stripping interiors from historic buildings} {b)
- loss of information by removal of objects from their context and irreversible
damage to the context {e.g. disturbance of stratigraphy); by break-up of a
collection or loss of documentation (c)
- removal of objects still in use by the traditional community e.g. the Afo-a-Kom,
a ritual figure of supreme importance, said to have embodied the spirit of the
Kom (Cameroon); traditional carvings representing spirits, ritual objects such as
masks in traditional communities{d).

Independent experts such as anthropologists, archaeologists, ethnologists from all
countries, including the major art importing States, are agreed on the severe damage that
illicit traffic creates in all these respects.

This would therefore appear to be the minimum content of an agreement to recognize and
enforce the export controls of a forsign State.

Subsection {(e) was included to cover the rare case of outstanding significance which
would not be included in (a) to {(d). Such a case was that of Attorney-General of New
Zealand v. Ortiz’, where the New Zealand government failed to obtain the return to it of
important Maori carvings which had been illegally exported from New Zealand and were
on sale at Sotheby’s. The carvings had been buried up until the time when they were
extracted by the seller to the dealer who illegally exported them. Of a style no longer
being practised {the Taranaki style) and of extremely fine technique and beauty, the New
Zealand government wanted to use them as an inspiration to young Maori carvers. There
is little doubt that the New Zealand government could have proved that these panels were
of outstanding cultural importance to the New Zealand people. The case is unique, but
such is the nature of cultural works that it seems wise to make allowance for such rare
cases in the draft convention.

As a matter of drafting, {e) does not sit comfortably with (a) to {d) since they are subject
to “significantly impairs", which is not applicable to {e). In that respect the Canadian
formulation is better.

7/ The case report can be found in the English law reports 1982 | (.B. 349; [1982] 3 W.L.R.
571 {C.A.) [United Kingdom].
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The proposed Canadian amendment "certifies that the object is of outstanding cultural
importance or if that State" would widen the amount of material potentially subject to
return, since it appears that the judgment as to "outstanding significance™ would rest in
the hands of the requesting State, and not in the hands of the court or competent
authority of the requested State. In any event, the Canadian proposal must be seen as an
alternative to {e),

UNESCO therefore supports the better drafting proposed by Canada. However the
meeting could consider replacing the word "certifies" by "proves”. This would mean that
the requesting State would still have to prove {not merely certify) that the object was of
outstanding cultural significance. This draft then retains the substance of the original
draft, which is a minimum proposal on which there is likely to be agreement.

The addition of the words "violated its applicable export legislation” {Hungarian proposal
Sec. Rep. FN 37) is not necessary, since the substance of Art. 5(3} is governed by the
provisions of Art. 5{1) which expresses the same idea.
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ARTICLE 5(30)

Alternative %%

(3) The court or other competent authority of the State addressed
shall order the return of the cultural object to the requesting State 1f
that- State proves that the cultural object has been illegally excavated
and/or exported from its territory or if that State proves that the remcval
of thé object from its territory gignificantly impairs any one or more of
the following interests: " ‘ )

(a) the physical preservation of the object or of its context,
(b) the integrity of a complex object,

{c} the preservation of information of, for example, & scientific
or historical character, L

(d) the use of the object by a living culture,

‘(@) +the outstanding cultural importance of the cbject £for the
requesting Etate.
{3%)

Alternative C

(3) The court or other compatent authority of the State called upon to
adjudicate upon the request for the return of the [illegally exported]
cultural object shall order sguch return [if the export [significantly]
impaire the interests of the reguesting State because of the outstanding

cultural importance of the object for such requesting State, having regard

{also] to one or more of the following interesta:
{a) <the physical preservation of the object or its context,
{b) the iategrity of & complex cbject,

(c} the preservation of jnformation of, for example, & scientific
or historical character,

N e (40)

{d) the use of the object by & living cultursel.
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ARTICLE 5(3) ALTERNATIVE B

The text proposed would enable States to claim return of an object even if its export was
not illegal, which is inconsistent with the largely accepted text of Article 5(1}). llegal
excavation is already covered by (a}(b) and {c) {and may be cavered in Ch. li, depending
on the deeision taken there). This proposal therefere should not be adopted.

ARTICLE 5(3) ALTERNATIVE C

This proposai would eliminate the possibility of requesting return in a case such as the
Taranaki panels {carvings claimed by New Zealand discussed above) since "outstanding
significance” is only to be judged in relation to the four interests mentioned.

Greek proposal (first 2 1/2 lines of ALTERNATIVE C, footnote 40)

This is the proposal with the widest possible coverage. It would involve a complete, rather
than a modified, reversal of practice and law in all the art-importing countries which are
not 'barty to the Convention on the Means of Prohibiting and Preventing the llicit Import,
Export and Transfer of Culftural Property 1970

and also the United States.
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asrrcre 839

ALTERWATIVE 11 (41)
(1) (Unchanged)

(2). COnﬁraepingrsﬁétes shall prohibit the import of - cultural chjects
in the sbasence of an authorisation issued by the State o

£ origin of such
objects.

(3) Any claim brought in accordance with paragrapb (1) of this article
shall be accompanied by the particulars necessary to enable £hélc6mpeten£
authority of the State addressed to determine whether the object falls
within cne of the categories .of objects referxed to in Article 2 and

whether there has been a brezch of the export legislation of the recuesting
State.

(4) (Former paragraph (3} of Article 5: unchanged)}

Proposed new paragraph (4){42}

(4) The claim may also be brought, 1in conformity with paragraphs (23
ard (3) of this article, by 2 contracting State from whose territory &
cultural cbject has been legally exported when, following cna or mMors
successive exports not contemplated by the law or export suthorisation of
+hat State cor by an international agreement, the same esffect is produced 38
would have been by the illegal export of the object to a Contracting State
or by an infringement of cultural interests protectad by the conditions
which would have permitted the export of the object.

Proposed new paragraph (5)(43)

(5) Each Contracting State shall ensure that the individual against
whom the request for return of the object could Dbe made also receives
effective legal protection before independent courts in clarifying the
question of whether the cobject concerr.ed does rapreéent a national treasurs
for the Contracting State.
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ARTICLE 5 ALTERNATIVE It

This alternative would require a system of export certificates in order to make claims for
return.

Article B of the 1970 UNESCO Convention provides for such a system. However,
UNESCO has little information about the adeption of such systems, and a number of
parties to the Convention have preferred to use a negative system i.e. cuftural objects may
be freely exported without a certificate unless they fall within certain categories {(set out
in legislation). The United States made an express reservation to this provision. '

While some States are prepared to adopt a system of export certificates for every legally
exportable item, a number are not. For countries with a very significant art trade, this may
not be practical, since it would involve a large bureaucratic increase to deal with
applications for export licences. For countries with less well resourced bureaucracies, it
may not be possible to properly and promptly issue such certificate. Many States also fear
that such a system would give rise to forgery and corruption.

On the other hand, the European Directive and Regulation provides for export licences for
objects being taken outside the European Community, and but not for those traveiling
within that area. The view has been expressed that this will involve, in practice, export
certificates for all cultural objects falling within the scheme, as a purchaser within the area
will want to be provided with an export certificate so that it can be sure to be able to sell
it to whomever it wishes. The Scheme of the Commonwealth Secretariat involved a
validation certificate which could be requested where a purchaser was not certain whether
export permission was granted or whether the object was a prohibited export. "

A decision of principle has to be taken as to whether export certificates will be required.
A compromise solution might be to allow for validation certificates.

Proposed new para. 4

This subsection is not necessary. The State of original export can in any event approach
the court or competent authority in the State of location, with proof that there was not
valid export certificate for its present location. If an export certificate is produced which
was valid for some other country or for a limited period of time or subject to conditions
which have not been met, then it will have the proof necessary to have return ordered.

Proposed new para. 5

This proposed para. is not necessary as it concerns a matter of internal law. It isup to
each State to determine how the issues are settied within that jurisdiction and what level
of legal protection is to be given to each party.
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_ ARTICLE g4

Blad STRii sl

ALTERNATIVE I

‘When a State has established its claim for the return of & cultural
object undex Article 5 {(3) the court or competent authority Imay eonly] 45)
[shall]_;efuse to order the return of that cbject when it £inds that it
{manifestlyl has [as close a, or] & closer [} connection with the cultuire
of the State addréssed [or a State other than the requesting state].

proposal for a new paragraéh (2)(45)

{(2) When the court. or other competent authority £inds rhat the
cultural object has & close o©or closer connection with the culture of a
third State, the state addressed has an obligaticn to give notice regarding
the return of that cbject to the third SBtate without undue delay.]

oR

{(2) 1f during the evaluation by the court or other competent authority
of the BState addressed under article 5, it appears o the court o©OT
campetent authority that the cultural cobject may have bean removed from the
verritory of a third contracting State (the cnird State) contrary o its
lagislation and that the cultural cobject may alsoc have &as close &, ¢r &
cliosexr, cqnnection with the grultuze of the third state, the court or
competent authority may inform the relevant authorities of the third State.
and may invite those authorities to kring an application to the court ©F
competent authority under Article 5.1

Proposal for new paragraphs (2} to (4)(47)

'tkz) 1f the male takes placé w;thin one COn;facting state only. a claim
for restituticn exists only if upon reasonable consideration of all
circumstances; pointers exist to indicate to the purchaser that:

{a) the object is & naticnai treagure for another contracting
state, and . N

(b) the object was removed oOT expcrted from the state of ozigin
in wvioclatien of legislaticn designed toc protect national
rreasures before ieaving the govereign territory of the State

of origin. .

‘(3). A claim for return against the currenﬁ posééssér'is excluded if &
claim against the previous possessor is also excluded or would be excluded
under the terms of the preceding provisions.
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ARTICLE 6

This article, which has caused much discussion, was put in for a technical legal purposes
and has been much misunderstood.

In the private international law applied in most national systems (i.e. the rules concerning
international transactions), courts have traditionally reserved wide powers to refuse claims
on the ground of "public policy". Such a reason might be used to prevent return of
cultural objects in cases clearly covered by the Convention {e.g. because "public policy"
would prevent depriving a purchaser, presumed bona fide under the domestic rules of that
system, of a cultural object, even though the purchaser had not met the strict rules of
diligence under the UNIDROIT draft). This would clearly negate the effect of the draft.

Article 6 was designed to prevent this by stating the "only" possible reason for refusing
return would be the close connection with the culture of the requested State, which must

be as strong or stronger as the connection with the cultural of the requesting State.

The addition of any other exceptions clearly will weaken this effort to fimit refusal to
return. ' ' :

ALTERNATIVE |

Art. 6 "or a State other than the requesting State".
and
both versions of new para. 2. as well as ALTERNATIVE 1}

These proposed amendments have several inconveniences _

{iy they weaken the obligation to return in Article 6 which was straightforward,
clear and subject only to one limited exception.

{ii) they would involve courts and competent authorities in requested States to take
decisions on delicate issues, often of emotive and political import, relating to
foreign States which would involve cultural evidence. This could be considered
an unreasonable burden, compared to the comparatively simple decision as to
illegal export from one {requesting) State party to the UNIDROIT convention.
The addition of such a provision will almost certainly deter States which are
likely to have many such requests from becoming party to the Convention.

Proposal for new paragraphs {2) to (4) (German delegation}

The exact purpose of this proposed amendment is not clear.

It imports into the Convention a number of factors of uncertainty such as "reasonable
consideration of all circumstances” and "pointers” "manifestly irreconcilable”. These

would very considerably weaken the convention. The original required only 3 elements
presence in the requested state, proof of factors in 5(3} and proof of illegal export.
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(4) Claims pursuant to Article 5 are excluded if they are to a2 large
degree manifestly irreconcilable with the principles of law in the Btate
where the cultural object is located. The same shall apply if the object
was acquired as a result of the enforcement of & judgment.’ Such a ¢laim is
alsc excluded if the object was acguired at a public auction unless the
conditions -:containeii in Article '8, pa.ragfaph 1, “second sentence are
fulfilled. A public auction is merely an g.uction held publicly by a court
officer appointed for the pla.cé’ of auction, or by some ‘other official
authorised to conduct auctions.]

ALTERNATIVE II(.‘}a)

when the conditions of Article 5 (3) have been met, the court or cther
competent authority may only refuss to order the return of the cultural
object if it finds that it has a manifestly closer connaction with the
culture of, or that its rerritorial origin is in,

{z) %the State addressed, or
(b} another Contrasting State which, in such a case, shall be

informed, so that it may bring a claim for return of the
object to it in accorxdance with Article 5{2).
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The principle so far governing the draft is that illegally exported cultural objects covered
by the Convention should in all cases be returned. The question of knowledge goes only
to the matter of compensation. Furthermore, the provisions of para 2 would replace the
carefully drafted provisions on diligence intended to replace the present protection of bona
fide purchasers.
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ARTICLE 7

‘The provisions of Article 5 shall not apply where:

{a)

(b)

()

the cultural objéct.wgs exported during the lifetime of the
person who created it or within ‘a peried of [twenty]
[Eifty] years following the death of that person; or '

nc claim for the return of the object has beén brought before
a court or other competent authority acting under Article ¢
within a period of [three] [five] years from the tims when
the requesting State knew [or ought reasonabl T %0 | have

(30 .9 { 51 Y

known} the 1qcation 55 or} [andl ° the iderntity of the
possessor, of the object and in any case within a period
of (si?g3§ten]'[twenty] %%%%rty] years from the date of the
export of the object, or '

the export of the objsct in question is no longer illegal at
the time at which the return 1s reguested.
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ARTICLE 7

The basic provisions of this article are settled, except for some points which will need to
be dealt with at the diplomatic conference, such as the lengths of the periods concerned.

As far as the Israell proposal is congerned, if it is accepted, It needs some redrafting to
make clear that the words "cannot" do not include failure to act for some reason within
the requesting State’s control. e.g.,
“the time limits mentioned in this paragraph shall not apply where a State has been
excluded from the right to make claims by the State in which it wishes to make a
claim according to rules applicable in the latter State...”
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ARTICLE 6.

(1) when the return of the ;ultural.ﬁbject is ordexad, the pOSBE@SSOX
{who knew {[or ought to have knownl at the time of acquisition that the
object had been exported contrary to the law [applicable to the protection
of cultural objects%sof the requesting State] shall not ba entitled to
claim compensation. '

{(2) When returning the cultural objact'the poSsessor may require that,
at the same time, the regquesting State . pay it falr and reszacnable
compensation unless the possessor knew [or cught to hava knownl at the time
of asguisition that the object would be, or had been, exported contraxy to
the law [applicable to the protection of cultural objects] of the
requesting State {or that that fact ought to have been’ cbvicus to a:ny
reasonable acguirer].]

[{3) In cases where the posSsassor of a cultural object exported in
preach of the law [applicable to the protection of sultural objects] of the
requesting State has incurred expenses in the protectien-and restoring of
the object, it shall be entitled to claim reimbursement of such expences
from the requesting State.]{sj)



.—35_

ARTICLE 8

(1} The deletion of the words in square brackets would mean that no compensation
could be given, even for a purchaser which had used diligence, where an object had to be
returned.

The provision for compensation here, as in respect of stolen objects, is to facilitate a major
change in domestic law for many States. Where there are significant collecting and art
dealing communities it will be depriving their own ci;izéns of objects which, until
acceptance of these obligations, they had every rig"ht to retain.

Two points should be borne in mind:

i) “"knew or ought to have known" would now cover a vast number of cases,
especially since the export control laws of countries have been published by
UNESCO. The number of cases where compensation would be necessary
should therefore be few. '

liil) some States have constitutional prohibitions on the taking of private property
which can only be met where there is provision for compensation in cases
where fault cannot be proved.

The proposal of Canada and the Netherlands (footnote 55) to include a clause parailel to
that in Article concerning the relevant factors to be taken into account would usefully
spell out the appropriate leve! of care for dealers and acquirers of goods of foreign origin.
This formulation would be preferable to the German proposal “or that fact ought to have
been obvious to any reasonable inquirer”, since that may encourage courts or competent
authorities in the requested State to look at present standards of inquiry in the art trade
which are manifestly inadequate to prevent illicit trade.

ARTICLE 8(2) is clearly an alternative to Article 8 (1).

Para. (3}

It is unwise to mention reimbursement of "expenses in the protection and restoring of the
object”. In a Canadian case, while the government authorities were considering an export
ban on an Indian mask, the dealer who wished to export it arranged for its "restoration”
so that the Canadian museum authorities felt that it had lost its authenticity and was not
longer worth retaining. . To indicate that such expenses would be reimbursed would
encourage possessors to undertake work, either to prevent an object being reclaimed (as
no longer worth the trouble of the claim) or to magnify a claim for compensation. This is
unlikely to ensure that "restoration" is the kind which would be of the best professional
standards.
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[(4) When returning .the cultural object the possessor may, [where
appropriatel]l, instead of requiring compensation, decide to retain ownership
{and posssssion] or to tranafer the object against payment or gratuitously'
to a person of its choice residing in the regquesting ‘state [and who
provides the necessary guarantees based on the approval of that Statel]. [In
such cases the object shall neither be confiscated nor subjected to other
measures to the same effect.] [In such cases, the possassor has the right
to payment of compensation, account being taken of its legal position once
ths cultural object has been returned to the requesting State.]] '

OR

[(4) If it has not been established that the poséessor knew or ought %o
have known of the illegal character of the expert, it may either:

- retain ownership of the cultural object on condition that it
return it to the territory of the reguesting State;

-~ transfer ownership of the object to a person of its -choice
residing in the reguesting State who provides the necegsaxy
guarantees, on condition that such persen return the cultural
object to the territory of the requesting State, or

~ - transfer ownership to the regquesting gta;te efter payment Dby
that State of fair and reasonable compensation.] -

{5) The cost of returning the cultural object in accordance with this
article shall be borne by the reguesting State.

{(6) A third State, or a third party of a public or private character
. furt}ieiring: culfurél aims may, with the consent of the requesting State, and
: in it;.s. place, prévide_ for the payment of the gompensation established under
' ‘paragraph (1) of this article, gn cendition that.the object be rendered
accessible to the publisc h chat same requesting State and that (%%?nent, of
the cost of imsUrance and of conservation of the cbijact bea met.]

(7)  The possessor shall not be in a more favourable pesition than the
person from whom it acquired the object by inheritance or otherwise
gratﬁitcusly [provided that the latter acquired the object after the entxry
into fcrce of this Convention in respect of the Contracting State where
sucl'g person acguired t:':f;a object or had its habitual residence at the time
‘of the acguisition].
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Para. 4 {first version)

This article was designed to allow a holder to retain ownership after its return, or to
transfer it to a person in the territory of the requesting State, who the State is satisfied
will be a trustworthy custodian, and who will not connive at further illicit export of the
object. The provision on nonexpropriation was to enable that situation to continue without
interference from the State. The words "and who provides the necessary guarantees
based on the approval of that State" are necessary to prevent the return of the object to
the original vendor; otherwise dealers in the requesting State could offer goods subject to
export ban on the understanding that they would repurchase the object from a client who
had to return it. The dealer would then sel! it sisewhere (probably to a country not party
to the convention). It is clear that such a scheme would be no real deterrent to the
speculative breach of export regulations.

Para. 4 {second version)

This proposal reverses the onus of proof which has throughout the text consistently
required the holder to proved that he has used diligence, not on the claimant to prove that
he knew of its illegal character (an extremely difficult thing to prove). For this reason the
Canada/Netherlands proposal (FN 55 see above) is to be preferred.

para. 5 no comment

para. 6

This proposed article seems unnecessary. If a claimant wants to make some arrangement
with another body to pay the compensation, in return for certain undertakings in respect
of the future possession, access, insurance and conservation, this is to be requlated by
private agreement between them, and does not need to be dealt with in this instrument:
nothing in the text of the instrument prevents such an arrangement.

para. 7

The words between square brackets are unnecessary. It should be left to the court or
competent authority of the requesting State taking decisions on particular cases, or to the
national legislature implementing the Convention generally, to decide on the time scale
applicable to objects being claimed in that jurisdiction.
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[ARTICLE & bis (new)(sz)

The cocurt or other competent authority of the State addressed, in
ascertaining whether there has been an illicit removal of a cultural object
in the meaning of Article 5, may reguest that the reguesting State obtain
.from .the court or other compatent authority o©f the requesting State a
vdecision or other determination tha.t the removal of the' cbject was illicit
under Article S. ) _ - .
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ARTICLE 8 bis (new}

It is not clear what purpose this proposed article is intended to fulfil. It seems unnecessary
in that it should be possible for the requesting State to bring whatever evidence it wishes
before the court or competent authority in the requested State (e.g. its legislation requiring
an export licence, and the lack of export licence).
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aLgERNATIVE 100

(1) The claimant may bring an action under this Convention before the
courts or other competent suthorities of the State where the possessor of
the cultural object has its habitual residence or those of the State’ where
that object is located at the time a claim is made. R

(2) Eowever the parties may agree to gubmit the dispute to anothar
jurisdiction or to arbitration.

ALTERMATIVE II(ﬁs)

{1) Without prejudiée te the normal rules, or rules “established by
Conventions, concerning jurisdiction in force in the Contracting 5tates,
the claimant may in all cases bring 2 claim under this Convention before
the courts or competent authorities of the Contracting Etate where the
cultural cbject is located. S

(2) Resort may be had to the provisional, including protective,
measures available under the law of the Contracting State where the object
ig located even when the claim for restitution or return of the object i=s

brought before the courts or competent authorities cof znother Contracting
State.

ALTERNATIVE II;‘GB)

- (1) & claim may be brought under this convention by a claimant|who is
a habitual resident of =2 Contracting State |against the possessor befdre the
courts o©f anather Contracting State wher the stclesn cultural object is
located,

{2) A claim may be brought under this Convention by a claimant who is
a habitual resident of a Contracting State against a possessor who is a
rabitual resident of another Contracting State in the courts of that State,
in a case where the stolen object is located outside any Contracting Stata.

(3) Neither paragraph 1 nor 2 shall apply to a case involving &
claimant who is a habitual resident of a Contracting State . bringing suit
against a habitual resident of ;hg_sama_Contrqct;ng.Stata in the courts of
that State. - A o o

(4) Paragraph 1 shall not apply te a claim by a habitual resident of
one Contracting State brought agalnst the possessor who 1is a habitual
resident of another Contracting State where the stolen cultural object is
ljocated in that State and has never moved out of that State.
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ARTICLE 8

ALTERNATIVE Il is an improvement on ALTERNATIVE | (the original version.

The addition of the provision of provisional measures which would aliow e.g. an application
for an injunction to prevent sale or export of an object for which a claim was being made,
is particularly usefut.

However para. 2 of ALTERNATIVE |, allowing partiés to agree on another forum, could be
retained.

ALTERNATIVE i

This proposal speaks of a "claimant who is a habitual resident of a Contracting State”.
However, the claimant under Ch. il may be the State itself.

The effect of paras. 1 and 2 of this proposal are covered by ALTERNATIVE IL
The effect of para. 3 is covered by the provisions of Article 1(a).

The effect of para. 4 is covered by either “found on the territory of another Contracting
State" or by "which have been moved across an international frontier" in Art. 1 {a}.
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ALTERNATIVE Iv(sj)

{1) The_clqimant may bring an action under this Convention before the
court or other competent authorities

{a) of the State where the possessor of the cultural cbhject has
its habitual residence, or '

{b) of the State where the object is located, or

{c) of the State where the illegal act (theft, illegal
excavationg, illicit export) was committed. '

(2} (Unchanged).
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ALTERNATIVE IV

Paras. 1(a} and {b) are covered by ALTERNATIVE [

Para. 3 raises major problems in the gontext of the draft. All the praovisions to date make
the decision for the return of the ohjects subject to courts or competent authorities in the
state of residence of the holder or of the location of the object. In this way holders of
objects and their governments are assured of the intervention of a jurisdiction other than
that of the claimant, or claimant’s State, in deciding a matter which will deprive them of
property. This is particularly important where the claimant is the government itself (as in
cases of illicit export). In UNESCO’s experience, it is extremely difficult for States to
accept such a surrender of jurisdiction. This is especially true where they are bound by
constitutional rules protecting private property.



[ARTICLE 9 bis

(1) . A decision rendered in. a Contracting State shall be enforced in
ancther Contracting State . '

(a) if it waso renderéd by an authority considered to
' . © have jurisdiction under Article 9: ‘ ‘

{b) if it is no longer subjesct +“o ordinary’ forma of
review in the State of origin; ‘and

(c) if it is unenforceable in the State of- prigin. |

(2) Provisionally enforceable decisions and provisional meaéurés shall
be enforced in the State addressed even if they are subject to ordinary
forms of review. ' - T e

ARTICLE 9 tar

Enforcement of a decigion may, however, be refused in the
following cases:

(a) Aif the decision was ‘ebtained by fraud in connection with a
matter of procedure; oOr

() if it is estéblished +hat the restitution of the cultural

ohject would significantly diwmpair the interasts manticned
in Axticle 5(3), (a) and (c).

ARTICLE 9 quatsr

Enforcement may not be refused for the scle reascn that the court
of the State of origin has applied a law other than that which wculd havs
been applicable according to the rules of private international law of the

State addressed.
ARTICLE § guingues

rhera shall be no review of the merits of the decision rendered by
tha court of origin.]
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ARTICLES Sbis to 9qguinques

These proposals would produce far-reaching changes into the law concerning the
enforcement of foreign judgements. Some of these would be very controversial, e.g. a
requirement that the foreign holder of an object be required to litigate in the requesting
State (Art.9 (i} (¢) through all stages of appeal (Art.9 bis (b)) - a rule which could work
substantial hardship on a holder who may have been diligent. It is unlikely that States
where holders are likely to be resident would agree to such a formulation. Art.9 quater
would also require Contracting States to agree that the rights of their citizens may be
governed by a law other than that which would be applied by their own courts to the
resolution of property interests. As mahy States have a constitutional duty to observe
rights of property of their citizens, it is difficult to see how such a provision could be
accepted.

in sum, UNESCO takes the view that it would be preferable not to deal with enforcement
of judgements in this Convention, but to feave this to the rules currently applicable under
normal rules or rules already established by Conventions.



~ 48 -

arrzczE 110730

Each Contracting State shall remain free in respect of claims brought
before its courts or competent authorities:

" {a) for the restitution of a stolen cultural object:

(1) ®o ex¥efid che provisions of Chapter II to acts other than
‘ gneft whereby the claimant has wrongfully been deprived of
peasession of the cbject; ' ’

(ii) to apply its mnational law when this would permit an
extension of the period within which a claim for restitution
of the object may be brought under Article 3(2);

(iii) to apply its national law when this would disallow the
possessor's right to compensation even when the possessor
nas exercised the necessary diligence contemplated by
Article 4(1) [;

(iv) te apply its national law wnen this would reguire Just
compensation in thé c%ﬁf where the possessor has title to
the cultural object].

(b} for the return of a cultural cbject removed from the territory of
another Contracting State contrary to the export legislation of that State:

(1) to have regard to interests other than those material under
Article 5(2);

(ii) to apply its national 1law when this would permit ¢the
application of Article 5 in cases otherwise excluded by
Article 7 i

{iii) to apply its- national law when this would disallow the
 possessor’s right to compensation contemplated by Article 8;

{iv) +to apply its national law when this would deny the possessor
the options provided for in Article B(2);

(v) to require that the costs referred to in Article 8(3) be
borne by other than the reguesting statel.’

{¢) to epply the Convention notwithstanding the fact that the theft or

illegal export of the cultural object occurred before the entry into force
of the Convention for that State.
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ARTICLE 11

para. (a)(i}
This was intended to allow States to apply the rule of the convention to acts of fraud or
fraudulent conversion where these were not otherwise included in the concept of theft.

para. (a)lii}

This would allow States to allow a larger time period for claims i.e. not to change their
national legislation in this respect where it was more generous in allowing claims for stolen
goods.

para. (a)liii)

This para. would allow States who do not require compensation for the holder of stolen
goods who has to return them to the true owner not to require compensation. The aim
of the whole UNIDROIT project was to improve the protection of cultural property by
ensuring its return to its owner, Compensation was considered only because depriving a
possessor of an object in some legal systems would be a major change, and the reference
to compensation would make the presentation of this change politically and philosophically
more acceptable. AT NO STAGE WAS IT EVER INTENDED TO SUGGEST THAT
NATIONAL SYSTEMS WHICH ALREADY PROVIDED FORRETURN OF STOLEN CULTURAL
OBJECTS WITHOUT COMPENSATION TO THE POSSESSORSHOULD CHANGE THISRULE
BY PROVIDING COMPENSATION.

Article 4 ALTERNATIVE 1 para.5 (proposed by Finland} made it clear that retention of the
more favourable system is mandatory. In the view of UNESCO that provision should be
retained, but decision should be taken as to whether to deal with this issue in Art. 4 or
Art. 11,

para. {aliv)

This proposal would completely negéte the philosophy behind the whole project, which is
to deny compensation in cases where, under present law in many legal systems, the holder
is presumed to be bona fide and thus regarded as owner, even where he has not used
diligence. The threat of return of the object, without compensation where diligence has
not been used, would have the salutary effect of requiring traders and collectors to make
proper engquiry. This would have an important effect generally in deterring illicit trade in
cultural objects and is one of the fundamenta! principles of the draft which should not be
put aside.

para. b{i)-(v}

All these provisions would allow States which already have provisions more generous to
claimants than the minimum standards provided for in the Convention to retain those
standards.

UNESCO is therefore in favour of these provisions. Howaever, in keeping with the proposal
that such provisions should be mandatory, rather than optional (it being contrary to
intention to allow any State to diminish its existing more favourable regime), the
Committee may wish to consider a provision which reflected this position. Such a
proposal would lead to a text, similar to that proposed by Hungary {footnote 72) but
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applying to all the clauses in para. 11. Such a text would be as follows:

(1) Each Contracting State, shall remain free in respect of claims brought before its
courts or competent authorities:

(a)

{b)

for the restitution of a stolen cuitural abject:

M

(i)

to extend the provisions of chapter Il to acts other than theft whereby the
claimant has wrongfully been deprived of possession of the object;

to apply the Convention notwithstanding the fact that the theft of the
cultural object occurred before the entry into force of the Convention for
that State;

for the return of a cultural object removed from the territory of another
Contracting State contrary to the export legislation of that State:

{B

{i)

to have regard to interests of the requesting State other than those
material under Article 5(3)

to apply the Convention notwithstanding the fact that the iliegai export
of the cultural object occurred before the entry into force of the
Convention for that State.

{2) Each Contracting State shall apply its national law, in respect of claims brought
hefore its courts or competent authorities:

{a}

{b)

for the restitution of a stolen cultural object,

{i)

(ii)

where this would permit an extension of the period within which a claim
for restitution of the object may be brought under Article 3 (2);

where this would disallow the possessor’s right to compensation even
when the possessor has exercised the necessary diligence contemplated
by Article 4 (i);

for the return of a cultural object removed from the territory of another
Contracting State contrary to the legislation of that State,

(i)

(i)

(iii}

where this would permit the application of Article 5 in cases otherwise
excluded by Article 7;

where this would disallow the possessor’s right to compensation
contemplated by Article B8;

where this would deny the possessor the options provided for in
Article 8 {2);
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(ivi where this would require that the costs referred to in Article 8{3) be
borne by other than the requesting State.
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[ARTICLE 12 (new)

Nothing in this Convention shall prevent States Parties theretc from
concluding special agreements among themseives or from continuing to
implement agreaments already concluded regarding the restitution of
cultural objects removed, whatever the rsason, from the territory of each
State, before the entry into force of this Convention for the Etates
concerned.

ARTICLE 13 {new)

States Parties shall impose nc customs duties or other charges upon

(a) claims pursuant to this Convention;

(b) cultural objects returned pursuant to this COnvention.](JG}
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ARTICLE 12 (new])

This article does not seem to be necessary, as it would be the result of the normal rules
of international law. If delegations wish to include it, however, there is not reason why
they should not.

ARTICLE 13 {new)

{a) itis not clear how "claims" could be subject to customs duty,

(b} agreed.








