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1. The President of Unidroit, Mr Riccardc Monaco, opened the fourth
‘sessionc of the Unidroit committee of governmental -experts on the
international protection of cultural property on Wednesday, 29 September
1993 at 10 a.m. After welcoming the delegates and observers, he expressed
his gratification at the presence of. a. certain number of national
delegations, from both member and.non-member States, that had 5joined the
committee at this. stage of its work, which  -was further evidence of the
lively interest aroused in the international .community by the prelzm;nary
draft Unidroit Convention on stolen or illegally exported cultural objects
(for the list of participants see APPENDIX I). Mr Monaco brlefly recalled
the background teothe work and, as this was the last session of - the
committee before the holding of the diplomatic. Conference for the adoptlon
of the future Convention, he stressed the importance of the present session
during which it would be necessary to overcome subsisting differences of
opinion so as to arrive at a text which would provide a sound basis for the'
Conference.

2. The Director-Gemeral of the Italian Ministry of cCulture, Mr
Francesco Sisinni, alsc welcomed the governmental delegatlcns and
- underlined the heavy responsibility weighing on his country which was the
holder of the most important cultural heritage in the world, a fact which
explained the particular interest of Italy 4in UnldIOLt's work in this
connection. He stated that because of its conviction that the cultural
heritage of any one State belongs to the world heritage and that the loss
of an object in one country constitutes a loss for the entire world,
Italy's attitude was based on an internationalist approach calling for the
'respect of each country's national cultural identity. In particular, Italy
followed a policy of international co-operation through exchanges,
bilateral and multilateral agreements and exhibitions, and had thus secured
the almost spontaneous restltutlon of many objects.

3. Mr Sisinni -however insisted that while the results of that
policy had on the whole been satlsfactory, it was necessary to be ever more
diligent in preserving the past for future generations. In his opinion, the
present legal regulations, and in partlcular the recent EEC Directive, were
the fruit of an unsatisfactory compromise and many matters had still to be
settled.:He therefore expressed the hope that the work of Unidroit would
-solve those questions which still remained unanswerad" and pledged his full
support to the delegations in their task.

4. The Director-General of the Divisien of Cultural Relations of
the Italian Ministry of Foreign Affairs, Mr Alessandro Vattani, stated that
he had-:nothing further to say as regards the action of the Italian
- Government in connection with the protection of its cultural heritage. He
added that the Minister of Foreign Affairs had indicated to the Italian
.delegation a certain line to he followed . .with a view to arriving at a
-positive cuteome to the work of the commlttee which lay not in adoptlng a
maximalist peosition, but rather one seeking to reconc11e the different
points of v;ew.




5. Mr Pierre Lalive (Switzerland), Chairman of the committee of
experts, thanked the previous speakers for their words of welcome and
emphasised the spec:.al character of this last session which ocalled for
changes in the working methods and the rules of procedure {a llmltatxon of
the time during which speakers might take the floor and the setting up of
working groups if neceSIary}.VHe appealed to the partlcipants to dlspley
courage as well as a sense of realism and legal J.maga.nat:.on throughout the
sesgion so as to permit the committee to find an acceptable basis for
discussion reflecting a compromlse acceptable toc all.

N 6. The BSecretary-General of Unidroit, Mr Malcolm ‘Eveﬁe} also
extended his welcome to the participants. He recalled that the Governing
Council of Unidroit had, at its June 1993 session, ‘expressed its
satzsfactlon at the progress accomplished by the commzttee of govarnmental
experts on the international protection of cultural property, and 1n
particiular at the reduction im the large number of alternatives contained
in the previous text (Study LXX - Doc. 40). The Secretary-General also
recalled that in normal circumstances it would be the Governing Council
that would decide whether a text was ready for subm1551on to a diplomatic
Conference but, 4if the suggested timetable were to be respected, it would
not be poss;ble to follow this procedure and the COunCll had therefore
,entrusted the President and the Secretary—General of Un:.droit w:l.th the
_taklng of that dec;e;on in its place.

Item 1 - Adoption of the agenda (G.E./C.P. - Ag. 4)

7. The Committee _adopted the dreft:fagen&aj.preééreﬁh,gg"ﬂthe
Secretariat {see APPENDIX II). o ‘ .

Item 2 - Consideration of the preliminary draft Unidroit Convention on

stolen or illegally exported cultural obdects
(Study LXX ~ Docs. 37 to 46)

8. The committee was seised of the following dqeumenteﬁ

Study LXX - Doc. 37 - Regulation (EEC) Ne 3911/92 of the Council of the
European Communities of 9 December 1992 on the export of culturel
goods (February 1993)

study LXX - Doc. 38 - Working papers submitted during the third session of
the committee of governmental experts on the international
protection . of cultural property (Rome, 22 to 26 February 1993)
{April 1993)

Study LXX - Doc. 39 - Report on the third session of the committee of
governmental experts on the international protectzon of cultural
property. . (Rome, 22 _to 26 February 1993) (prepared by the
SBecretariat) (May 1993)
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Study LXX - Doc., 40 - Preliminary draft Unidroit Convention on stolen or
illegally exported cultural objects (revised text prepared by the
Unidroit Secretariat) (June 1993)

Study LXX -~ Doc. 41 - Council Directive 93/7/EEC of 15 March 1993 on the
return of cultural cbjects unlawfully removed from the territory of
a Member State (May 1993)

Study LXX - Doc. 42 -~ Commentary on the preliminary draft  Unidroit
Convention on stolen or illegally exported cultural cbiects ag
revised in June 1993 (prepared by Ms ILyndel V. Prott, Chief of
International Standards Section, Division of Physical Heritage,
Unesco} (July 1893)

Study LXX - Doc. 43 - Observations of governmental delegations on tha
preliminary draft Unidroit Convention on stolen or illegaily
exported cultural objects (Canada and France) (September 1993)

Study LXX ~ Doc. 44 - Observations of international organisations on the
preliminary draft Unidroit Convention on stolen or illegally
exported cultural objects (ICPO -~ Interpol) (September 1993)

Study LXX =« Doc. 45 -~ Observations of governmental delegations on the
preliminary draft Unidroit Convention on stolen or illegally
exported cultural objects (India) (September 1993)

Study LXX -~ Doc. 46 - Observationsg of governmental delegations on the
preliminary draft Unidroit Convention on stolen or illegally
exported cultural objects (Bulgaria) (September 1993)

9. It was agreed not to proceed to a general discussion, without
however precluding delegations from raising any specific points, but rather
to consider the text of the preliminary draft Convention on stolen or
illegally exported cultural objects in the light in particular of the
written observations of Governments and of international organisations
contained inm Study LXX - Docs. 43 to 46. The Chairman gsuggested that the
committee confine itself to matters of substance, purely drafting proposals
being deferred for the time being.

10. So as to assist the reader, this report presents the wvarious
articles of the preliminary draft Convention in numerical order, although a
different order was in fact followed by the committee of experts. The
committee was in fact anxious to consider the principal guestions
outstanding so as better to see the relationship between the various

{1} Although the committee based its discussions on the text appearing in Study LXX - Doc. 40, it
nevertheless made frequent reference to that appraved by the Unidreit study group on the
international protection of cultural objects on 26 January 1990. For the sake of convenience, that
text is reproduced in APPENDIX III hereto.



articles (e.g. the international character of claims: Articles 1 and 9; or
. again the - link between the definition of a weultural object and the
limitation periods established for the bringing of a claim for restitution
or return).

11i. The Secretariat met on’a number of occasions with four delegates
selected for their experience in legislative drafting at international
level for the purpose of drawing up a new text in conformity with the
-directives of the committee and with the propdsale of working groups set up
to deal with specific issues. The proposed texts are reproduced in
documents Study ILXX - Doc. 47, Misc. 5 (Articles 1 to 9}, Misc. 17 (Article
6), Misc. 21 (Articles 1 to 4), Misc. 22 (Articles 5 to 9), Misc. 23
(Articles 5 to 7), Misc. 36 (Article 11}, subseguently grouped together in
Miscs. 39 corr., 40 and 41, After the session, the Unidroit Secretariat
proceeded to a polishing of the text, the final version of which is to be
found in APPENDIX IV hereto. S - '



PRELIMINARY DRAFT UNIDROIT CONVENTION ON [THE INTERNATIONAL RETUEN OF]
STOLEN OR ILLEGALLY EXPORTED CULTURAL OBJECTS

Title

1z. At its second session, the committee of governmental experts
clearly expressed a desire that the Convention should cover only
international situations and that this should also be reflected in the
title of the draft Convention. Considering that it was not yet in a
position to take a final decision on the matter before defining the precise
international connecting factors for the application of the future
Convention, the committee had left open two possibilities which were
represented by the square brackets in the title.

13, The committee therefore returned to this question after taking a
deciszion on the commecting factors, and the Chairman suggested retaining
the words in square brackets ("on [the international return of}") as this
made the title clearer without in any way anticipating the definition of
the international character of claims. One representative however was
opposed to this solution since he believed that the title should give a
clear idea of the content of the Convention which was in effect divided
into two chapters, one concerning the restitution of stolen cultural
objects and the other the return of illegally exported cultural objects. He
therefore considered that it would be preferable to delete the words
between sguare brackets.

l4. The Chairman put this proposal to the wvote: while four
delegations favoursd the deletion of the words between sguare brackets a
large majority voted for their retention. The title of the draft Convention
therefore reads as follows: "Draft Unidroit Convention on the international
return of stolen or illegally exported cultural objects®.

CHAPTER I - SCOPE OF APPLICATION AND DEFINITIOCN

Article 1

15, Pursuant to the decision taken at the second session of the
committee of experts, the text of Article 1 of the preliminary draft
provides that the Convention covers only international situations. The
gommittee had decided to indicate this limitation by simply mentioning the
international character of claims in the chapeau of the provision, although
considering that it might perhaps be necessary to define more precisely the
notion of an "international situation®. ‘



16. - Some representatives were in effect in favour of a more precise
definition and pointed out that the EEC Council Directive of 15 March 1993
on the return of cultural objects unlawfully removed from the térritory of
a Member State (hereafter referred to as the "HEEC Directive") had chosen
such a formulation in Article 1, paragraph 2 and they suggested that it
would be advisable to follow that precedent. Another representative
recalled that while it would be necessary to await the discussion on
Article 9 so as to know which claims "of an international character” could
ba brought under the Convention, his delegation had already at the third
session of the committee of experts proposed a definition of an
international situation for the purposes of the Convention (cf. Study LXX ~
Doc. 3B, Misc. 19).

17. A majority of the members of the committee of experts however
preferred a simple reference to "international situations®, thus leaving it
to the case law to work out a uniform notion, a solution which had moreover
already been adopted in the recent Swiss law on private international law.
The arguments advanced were that it would thereby be possible to aveid
problems of interpretation and that a detailed definition would limit the
scope of applidation of the Convention since, as such a definition would be
extremely difficult if not impossible to find, it would be necessary to
provide a list of all the cases to which the Convention might apply.

18. One representative, who favoured a general reference, proposed
however deleting the words "of an international character" in the chapeau
since the claim might be brought on a national basis (for example when the
owner of the stolen object was located on the same territory as the object
itself) whereas the situation might be international with the consequence
that the Convention ought to apply. (The international character would
arise from'sub-paragraphs (a) and (b)). Another representative was opposed
to the deletion of the words in guestion as sub-paragraph (a) was capable
of covering situations which would not necessarily be international, for
example those where a stolen cultural object was removed from a country and
brought back to it by the thief. That representative proposed retaining the
words "of an international character" in the chapeau and instead to delete
the words “removed from the territory of a State" in sub-paragraph (a) (cf.
Study LXX - Doc. 47, Misc. 2).

19. The committee of experts then considered the two sub-paragraphs
of Article 1 with a view to determining whether the international character
was properly reflected by them. A majority of the committee believed this
to be the case, but two representatives called for the addition of the word
"Contracting” at the end of sub-paragraph (a) as it was important that a
country which wished to take advantage of the benefits offered by the
future Convention should ratify it. A consensus emerged within the
committee to adopt that proposal.

20, As regards the words in square brackets in sub-paragraph (b),
"[applicable to the protection of cultural objects]", one representative



considered that the language should be retained sc as to make it clear that
it was intended to refer enly to the law concerning cultural objects and
not the whole of the national law of each country. The committee of experts.
preferred to defer detailed discussion on the language in guestion to
Article 5 where the mame wording was to be found in paragraph 1. A special
working group was set up to find a form of wording which would be
acceptable to the committee as a whole (cf. Study LXX - Doc. 47, Misc. 15).

21, On second reading, the committee was seised of a revised Article
1 prepared by the Unidroit Secretariat {(cf. Study IXX - Doc. 47, Misc. 5
and Misc. 21) following the discussions within the committee of experts. No
changes had been made to the chapeau of the provision, while sub-paragraph
(a) reflected the consensus that the object must have been removed from the
territory of a Contracting State.

22. One representative suggested that the purpose of this addition
to the original text was simply to restate a well-known principle of public
international law to the effect that obligations undertaken in an
international treaty can bind only those States which are parties thereto.
What was important was that a requesting State which had an interest in the
return of the object should be & Contracting State, as also should be the
State addressed where the object was located. The fact that the State where
a theft occurred was or was not a Contracting State was irrelevant. While
agreeing with the interpretation that had been given of sub-paragraph (a),
one representative however pointed ocut that the claim in question concerned
private persons and not States.

23. Another representative was astonished at the notion that a claim
in respect of a cultural object stolen anywhere and subsequently brought to
a Contracting State could fall under the future Convention. His
interpretation of the application of the preliminary draft was different,
and it was essential that the object should have been stolen in a
Contracting State and subseguently removed from the territory of that State
(cf. Study LXxX - Doc. 47, Misc. 27). A number of rapresentatives opposed
this sclution om the ground that theft was an act which was condemned and
punished under all national laws and that the adoption of such a solution
would encourage theft of coultural objects on the territory of
non~Contracting States.

24. The committee then voted on the question of the Contracting
State to be taken into consideration: four delegations considered that the
relevant State was that where the cbject was stolen, while 27 expressed a
preference for the Contracting State from which the object had been
removed. The text of ‘sub-paragraph (a) as retained was therefore that
appearing in document Study LXX - Doc. 47, Misa. 39 {(a slightly amended
version of that to be found in Misc. 21}.



25, Sub~paragraph (b) as drafted by the special working group, the
toxt of which is reproduced in Study LXX - Doo. 47, Miscs. 21 and 3%, found
general support within the committes of experts.

Article 2

26. The two alternatives for Article 2, proposed following the third
gsession of the committee of experts (Study LXX - Doc. 40), reflected
respectively the views of those delegations which preferred a genexal
definition (Alternative I) and of those which favoured a more detailed
definition taking over in part the wording of Article 1 {a) to (k) of the
1970 UNESCO Convention (Alternative 1I).

27. Some representatives suggested that what was at issue was to a
large extent a choice of method reflecting a difference in traditions of
legal drafting although the practical result would be the same. In effect,
if a general definition were to be adopted (Alternative I), it could be
interpreted in a more explicit manner. when applied by those States which
envisioned difficulties for their legal systems to adapt to that type of
definition. On the other hand the effects of Alternative II were likewise
similar to those of the original draft, as the detailed language of the
UNESCO Convention probably included all cultural objects.

28. Some representatives recalled that the list set. out in the 1970
Convention (Alternative II) was well-known internationally and that it had
never caused problems of interpretation, while other representatives
criticised the approach based on a list which might result in unforeseen
‘and unforeseeable gaps. A number of participants for their part called for
a broad definition (Alternative I}, believing that the combination of a
wide definition with the principle enunciated in Article 3, paragraph 1
according to which all stolen objects should be returned was in all
probability the most Important measurs which could be taken against the
illegal traffic in cultural objects, while others feared that it c¢ould give
rise to arbitrary or differing interpretations. One representative proposed
a combination of the two approaches by adding to & general definition the
words "in particular those belonging to the following categories" followed
by the the list in Alternative II, which was that set out in Article 1 of
the 1970 UNESCO Convention.

29. The committee decided to conaider the principles underlying the
two alternatives, the first of which was whether the scope of the
definition, and thus the application of the Convention, ought to be limited
te those cultural objects which deserved special protection. by reason of
their "outstanding” importance (Altesrnative I}, Some representatives stated
that while they preferred a general definition of cultural objects, they
favoured a restriction of this very wide definition, especially in the case
of theft, for fear that their Governments would not be prepared to change
their rules of private law governing the acquisition of movables for too



broad a category of objects. Ancother representative suggested that the
member States of the European Community would have difficulties if the
scope of application of the future Convention were to be wider than that of
the EEC Directive in relation to illegal export,

39. A large majority was however opposed to this restriction,
precisely because the inclusion of the word "outstanding" would limit the
application of Chapter II on stolsn cbjects. The introduction of this word
would undermine the most important principle of the Convention which was to
require of all these acguiring cultural objects that they exercise
diligence in gscertaining their provenance, and the present tendency in the
art trade deliberately to abstain from making such inguiries would not be
reversed. One representative moreover stressed the fact that too many
cbjects of minor importance would be excluded from the application of the
future Convention such as those forming part of private collections, or
those belonging to small churches, local museums and private houses. The
study group had indeed wished toc see such objects covered by the
instrument, especially in view of the ever greater number of thefts of such
objects.

31. These were political questions which highlighted the 1link
existing between the general definition in Article 2 and the legal regiﬁe
governing stolen or illegally exportéd objects established by Chapters II
and III.‘In view of the differing points of view expressed concerning the
definition of what was to be understood as a cultural object and of-the
need of finding a definition applicable to both stolen and illegally
exported cultural objects, one representative reintroduced a proposal to
the effect that there shounld be a separate definition for each Chapter (cf.
Study LXX -~ Doc. 43).

32. The representative who had at a previous session proposed the
introduction of  the adjective "outstanding" accepted its deletion in view
of the problems which it posed for many delegations, above all in relation
to stolen cultural objects. Another representative however drew attention
to the fact that the definition applied both to Chapters II and III, and to
the connection between the definition of ocultural objects and Article 5,
paragraph 3 which restricted the application of the Convention to certain
illegally exported objects. He recalled that the purpose of the Convention
was to achieve a consensus which would permit States, as far as possible,
to have regard to the public law of the requesting State, and he could not
therefore accept a wide application of the same definition teo illegally
exported objects. He had therefore to reserve his position until such time
as a decision had been taken on Article 5, paragraph 3 (if this provision
were to be deleted, then it would be necessary to retain the word
"outstanding"}.

33. Another representative also reserved her position, insisting on
the connection which existed between the definition of cultural objects and
the limitation periods for the bringing of claims under the Convention. She
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stated that the greater the discrepancy between those limitation pericds
and those under her national law, the more important it would be for the
range of cultural Ob]e¢t6 covered by the cOnventlon to be restricted.

34. A proposal had been made at the second session of the committee
to the effect that it should be left to each State to decide what was in
its opinion an object of cultural 51531g1cgnce, which would have
conﬁtztutgd a 51nd of rastzlctlon en the Objﬁgt$ whzch maght have to be
returned (", lncludlng those designated as such by each cOntracting State”
(Alternative 1)). Some representatives insisted on the retention of that
language since each country had its own conception of the importance of the
heritage to be protected and it was for the cultural authorities to decide
what each State would designate as a cultural object under its own law. The
idea that foreign lawyers might determine the cultural importancé of an
object for civilisation or for the culture of another country was not
acceptable to them. Ancther argument advanced in favour of the retention of
the wording was that it would permit the development of 1nventories at
worldwide level.

35. One representative stated that he wished to see the maintenance
of the words *, including those designated as such by each Contracting
State" for the same reasons as those which had led him to call for the
deletion of the adjective “"outstanding®, namely that each country should
dacide for itself whether it wished to protect its cultural objects and, if
so, which. He further stated that this argument applied only to illegally
exported cultural objects and not to those which had been stolen, which
provided further justification for a double definition. :

36. A large number of representatives were however opposed to the
retention of the language in question on the ground that it was restrictive
in character as many cultural objects held by private persons were not so
designated by a State which might in effect have a philoscphical objection
to so doing. Nor would that language cover objects belonging to a private
collection or to a small church or a village, which were of local
importance only. They insisted on the need for the definition to apply to
both parts of the Convention and recalled that Article 5 already contained
the restriction necessary in respect of illegally exported objects.

37. Some representatives who were satisfied with the general formula
expressed concern that certain termg, which had appeared in earlier
versions of the text, had been removed, for example “religious" or
vgpiritual®. It was vrepliad that the text contained the words "in
particular" which left all other possibilities open and that the list was
not exhaustive. One representative however remarked that there would be no
problem if the list were given by way of example, but in the present
version of Alternative II it was exhaustive. Another representative
insisted on the retention of the reference to the *natural heritage".
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38. In the definition of a cultural object in Alternative II, one of
the elements was that the object should be "more than one hundred years
old”, which had seemed to be inappropriate to some representatives at the
last session, as a consequence of which the figure had been placed in
square brackets. One representative however believed that the hundred years
limitation wag not appropriate, for gthnological gbjacts for axample, and
that it appeared in the UNESCO Convention only in ra;at:mn to furniture and
antigquities (cf. Study L¥XX =~ Doc. 42). Ancother representative suggested
that the pericd was too long and that one of seventy~five years would be
more suitable (cf., Study LXX - Doc. 45).

39. On a number of occasions at previous sessions of the committee
some representatives had expressed a wigh to see the text of the future
Convention include additional definitions to that of a cultural object,
thereby following the example of other instruments and in particular the
recent EEC Directive (Article l). One representative submitted a written
proposal for three further -definitions, namely those of “claimant”,
"possessor” and "stolen® (cf. Study LXX - Doc. 47, Misc. 34). He suggested
that these definitions were broad enough to cover most cases and that in
the absence of such definitions for the purposes of the Convention there
was a risk that each State would give a detailed definition of the terms in
guestion in its national legislation which would run counter to uniformity.
One representative replied that the past experience of Unidroit showed that
national interpretations were not always divergent because there was a
tendency towards harmonisation in accordance with the aim of the treaty.
Another representative proposed defining the terms "unlawful removal™ and
“law applicable to the protection of cultural objects"™ which could be
placed either in a single definitions article at the beginning of the text,
or in Chapter III (cf. Study LXX ~ Doc. 47, Misc. 3). Lack of time did not
permit the committee to discuss these two proposals.

44Q. The committee of experts decided to set up a working group
entrusted with the drafting of a new article which would define cultural
cbjects for the purposes of the Convention in the light of the discussions
and of the various proposals which had been put forward.

41. On gecond reading, the committee was seised of the results of
the deliberations of the specially constituted working group (cf. Study LX¥
- Doc. 47, Misc. 14). One member of the group presented the text which
reflected in part the compromise proposal seeking to combine the general
definition with the list contained in the 1970 UNESCO Convention. The group
had found the definition in the 1970 Convention to be very long and had
believed that to include it in this instrument would have resulted in an
article of disproportionate length when compared with the others, and for
this reason the group had considered that a simple reference to the
categories listed in Article 1 of the 1970 Convention would be sufficient.
Bome representatives however Ilevelled criticism against such a simple
reference on the ground that technically speaking it would create
difficulties for the reader who did not have access to that text. Another



- 12 -

solution was thersfore proposed to the effect that the list contained in
the 1970 Convention should be annexed to the future Convention, & solution
which proved to be acceptable to the committee as a whole.

42, Some representatives then requested that the words "religigus or
gegular” sheuld be inverted, The UNESCO representative yeplied that the
formula propesed by the working group was that used in the 1970 Convention
and if any change were to be made then the States Parties to the twe
instruments might wonder why theres was such a difference. To settle the
matter, the Chairman put to a vote the proposal te invert the order of the
words: five delegations voted in favour of the proposal, nine against and
17 abstained. The text therefore remained unchanged. '

43. One representative strongly insisted on the reintroduction in
the definition . of the words “outstanding significance” since  the
application of the future Convention should be much more restricted in
respect of illegally exported than of stolen cultural objects. In reply to
the argument advanced according to which Article 5, paragraph 3 provided
the desired limitation in that it made express reference to the
"outstanding cultural importance' of the object, +the representative
recalled that this criterion was at present an alternative to
sub-paragraphs (a) to (d) and that it was his wish to see them become
cumulative (cf. Study LXX -~ Doc. 47, Misc. 35). The discussion on this
matter was deferred until consideration of Article 5, paragraph 3.

44. A number of representatives called for the reintroduction of the
definition of the words "including those designated as such by each
Contracting State”, believing as they did that some important cultural
cbjects were not cowered by the present definition, and pointing out that
the definition in the 1970 UNESCO Convention did contain such a reference.
A large number of representatives opposed this proposal on the ground that
it had been decided to establish an autonomous definition of cultural
objects and to round it off by a reference to the categories of the 1970
Convention by way of illustration. The effect of the reintroduction of the
language in gquestion would be to sacrifice the autonomous definition. The
UNESCO representative further recalled that the 1870 Convention dealt only
with the gquestion of .illegal export (theft of certain objects only) and
that the language in question had been intentionally omitted from the
preliminary Unidroit draft, another provision of which limited its
application to illegally exported cultural objects.

45, The matter was then put to the vote by the Chairman of the
committee: eleven delegations voted in favour of the language "including
those designated as such by sach Contracting State"”, 17 against and five
abstained.

48. The definition of Article 2 as it appeared in document Study LXX
- Doc. 47, Misc. 21 obtained consensus support within the committee on the
understanding that it was a general definition which would in no way
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prejudge the substantive regquirements which would be fixed in Chapters IT
and III. ' ' '

Article 2 bis

'47.  The committee of sxperts decided not tg embark upon 3 disgussion
of Article 2 bis at this stage: preferring to group togeghér the different
provisions concerning the export certificate (Articles 2 bis, 4, paragraph
4, 5 bis and B8, paragraph 1 bis in document Study LXX - Doc. 40}, and to
consider in the course of a general debate the desirability of dealing with
this matter in the future instrument.

CHAPTER II - RESTITUTION dF STOLEN CULTURAL OBJECTS
Article 3

48. A broad consensus emerged within the committee with regard to
the principle laid down in paragraph 1 of the article, namely the automatic
restitution by the possessor of any stolen cultural object.

49. The committee then turned its attention to paragraph 2 which
assimilated unlawfully excavated objscts to stolen cobjects. The committee
as a whole believed that this paragraph should be retained, while accepting
the idea that a claim for the restitution of an cbject unlawfully removed
from an excavation could be brought under either Chapter II or Chapter III.
The main difference lay in the stricter degree of diligence required under
Chapter II. The draft had the merit of permitting the restitution of items
originating from clandestine excavations whenever it could be proved that
they had been stolen and of leaving other objects from clandestine
excavations to be returned in conformity with the provisions of Chapter III
when no interference with the right of ownership could be proved.

50. At the last session of the committee, a proposal had been made
for the inclusion of a separate chapter dealing specifically with cultural
objects unlawfully removed from excavations. This proposal had not received
support on the ground that it could give rise to confusion: there were in
effect many objects originating from clandestine excavations without this
fact being known, £for example items belonging to a tomb or a complex
monument etc. One representative however proposed a new text on this
matter, without suggesting where it might be located in the preliminary
draft (cf. Study LX¥ - Doc. 47, Misc. 1). 8ince however this'proposal was
based on the language of Article 5, the committee agreed to defer
discussion on it. Given the importance of this question however, it decided
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to set up & special working group on the problem of excavations with a view
to drafting one or more provisions.

51. In connection with paragraph 3 concerning the limitation periods
for the bringing of actions for the recovery of stolen cultural objects,
s50Me represeqtat1ves once again ﬁuggeateé tnat it might be dgg;pgp;g to
have the same limitation periods for Chapters II and III apd perhaps to
deal with the matter in a single provision. Some of them bslieved that this
would be absclutely essential if it were to be possible to claim recovery
of objects unlawfully removed from excavations under either Chapter II or
Chapter III, so that the decision as to which procedure should be followed
would be taken solely on the basis of the proof of theft and not on that of
the limitation period in respact of the c¢laim £for recovery. One
representative further suggested that the relevant provision should be
contained in Chapter IV - Claims and actions.

52. Another representative however believed that the problems dealt
with in Chapter Il were of a different legal character from those treated
in Chapter I1l. In effect, all States ware in agreement on the need to
co-pperate with a view to penalising theft committed abroad as theft was
universally considered to be a criminal act, whereas only a few States
would, in the present state of the law, be prepared to undertake an
obligation to sanction customs offences committed abroad. Agreement could
certainly be reached on the matter but this was a political gquestion and in
consequence a decision could only be taken by the diplomatic Conference and
not at the level of a committee of experts.

53, In contrast to the procedure followed at previous sessions, some
representatives expressed a wish to consider the provision as a whole and
not only point by point, thereby emphasising on the one hand the links
which existed between the articles and on the other the variocus outstanding
issues indicated in the text by the use of sguare brackets. One repre-
sentative recalled the connection which existed between the definition of
cultural objects in Article 2 and the length of the limitation periods for
the bringing of actions for recovery: he suggested that if the period
chosen were to be longer than that provided for under his national
legislation {(three years in respect of stolen objects), it would be
difficult politically to accept a broad definition of cultural ohjects,

54, One representative then emphasised the connection between the
provision on the bringing of a claim for recovery and that concerning the
authorities competent to decide upon claims under the preliminary draft
Convention. It seemed in effect to be reasonable that the claimant should
institute proceedings once it was in possession of all the relevant
information, on condition that a suitable forum existed for the bringing of
the claim. The possessor could be sued if he or she was in a country which
was a Contracting State; so could the person in physical possession of the
object (even if that person was not the bona fide acquirer but, e.g., a
bailee (bank, insurance company, exhibiting museum etc.)). She recalled,



- 15 -

however, that whether both these avenues would be copen would depend on
decisions to be taken in respect of Article 9,

55. Attention was then turned to the relation between the
alternative solutions in the text in gquare brackets, namely the length of
the periods and the hegi ning of the shorter peried ("gr ought reasonahly
to have known" and the cumulative or alterpative conditions ("and” or
"orv)). As regards the length of the periods, a division of opinion
remained among the representatives, some preferring shorter periods, others
longer ones and others again no limitation period at all. With a view to
avoiding lengthy discussion, the Unidroit Secretariat recalled the decision
already taken by the committee to defer a final decision on this matter to
the diplomatic Conference,; but so as to reduce as far 3s possible the
number of square brackets in the text, it had proposed retaining only the
longest and shortest periods, and this both for the shorter limitation

period and for the absclute period.

56. The words “"or ought reasonably to have known" were once again
the object of the same criticism, namely that they were open to
interpretation, ambiguous and contrary to the interests of developing
countries from which cultural objects were most freguently stolen. One
representative on the other hand suggested that the language in guestion to
some extent facilitated the application of the provision as it would be
very difficult to prove whether the claimant knew of certain facts and if
s0 to what extent. This wording would leave it to the court of the State
addressed to draw its own conclusions in relation to the exposure given to
the acquisition and regard should naturally be had to whether the original
owner was located in another country. Some representatives stated that the
retention of this language was indispensable if their Governments were to
contemplate ratifying the future Convention. As to the alleged ambiguity of
the wording, it was recalled that the study group had had in mind a number
of decisions handed down by American courts explaining this language.
Another representative stated that if the form of wording were not
retaiped, it was probable that judges in many States would in any event
apply the general rules of their law in respect of an unreasonable delay on
the part of a claimant in discovering the identity of the possessor or the
location of the object.

57. All those representatives who took the floor on this question
drew attention to the connection between the actual or presumed knowledge
of the claimant and the cumulative or alternative conditions concerning the
starting point of the shorter limitation period. Two differing pesitions
emerged within the committee: one group of representatives wished to delete
the words "or ought reasonably to have known" and suggested that the
limitation period should begin to run on the date on which the claimant
knew both the location of the object and the identity of the possessor.
This position ﬁlearly favoured claimants as this limitation period would be
as long as possible. The other group however preferred to retain the
language in question and to provide that the limitation periocd should begin
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"to ‘run as from the date on which the claimant had knowledge either of the
location of the object or of the identity of the possessor. This’ solution
favoured those acquiring cultural objects as the limitation peried would be
as short as possible.

58. In copnection with the EEC Directive, one representative
recalled that the Gouncil of the Fyropean Comminitigs had opted for a
combination of actual knowledge with the cumlative reguirements and a very
short period of one year (cf. Article 7, paragraph 1). One representative
explained this decision on the ground that if a State wished to secure the
return of an important cultural objeéct, it would manifest that desire as
quickly as possible, even if it was not yet in possession of all of the
facts of the case.- '

59, One representative suggested that those who favoured the
inclusion of the word "or" could certainly accept the word v"and" if a very
short period were to be chosen, for example one year. A compromise proposal
tabled by a large number of delsgations was submitted in writing to this
effect, the thruat of vhich was to retain the words "or ought reasonably to
have known" together with an absolute limitation period of thirty or f£ifty
years (cf. sStudy LXX - Doc. 47, Misc. 8).

60. While a majority of representatives favoured this proposal, some
found it to be unrealistic at worldwide level and considered that it
constituted a step backwards for many countries which presently had longer
limitation periods. To this last argument it was replied that Article 11 of
the preliminary draft would permit those countries to continue to apply
longer limitation periods. Other representatives supported the retention of
the earlier periods of three and five years, believing that one year was
much too short as the time within which a private person, or even more so a
State, could obtain all the necessary information. Another representative
called for an amendment of the proposal to cover cases of the breaking off
of diplomatic relations between countries which could prevent the bringing
of claims. While fully appreciating the merit of this proposal, the
Chairman of the committee recalled the existence of a general principle of
law concerning the interruption of limitation periods and suggested that
even if the text were to contain no specific reference to this question the
result would be the same.

61. The Chairman put the compromise proposal (Misc. 8) to the vote:
19 delegations voted in favour, two against and nine abstained. This text
therefore replaced the previous paragraph 3.

62. As to the absolute limitation period, some representatives
criticised the minimum period contemplated in the initial text which was in
their view far too short, while others raised the same objection as regards
the maximum period provided. The compromise proposal adopted by the
committee seemed to satisfy the representatives on this point also. Some of
them however would have preferred the deletion of any reference to an
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absolute period, believing that there should be no time bar whatsocever for
the recovery of a stolen cultural obiect.

63. In this connection, some representatives recalled +that the
committee had at its last session included in the preliminary draft a new
paragraph 4 providing for a longer abselute limitatien peried, or even for
no limitation period at all, in regard te the recovery of cultural ahjects
which constituted the hard core of the cultural heritage of each State and
which were strictly related to the identity of a people, that is to &y
those cultural objects which belong to a public collection. Such a solution
had already been adopted in Article 7 of the EEC Directive where those
objects were subject to a longer limitation period than others (75 years).
In all probability this represented the compromise which would permit the
acceptance of a shorter absolute limitation period for most cultural
objects. '

64. The first question which arose however in this contemt was that
of whether it would be necessary to define the notion of a "public
collection". Most representatives insisted on the need for such a

definition for the purposes of the Convention as there could be very wide
differences between the concept of public collections in the internal law
of States.

65. ‘One representative recalled that the EEC Directive contained a
definition of "public collections™ in Article 1, paragraph 1 and he
wondered whether this definition could not be applied on a worldwide basis.
The criterion employed in the Directive was that the collections should be
the property of a State, local or regional authority or an institution
which was the property of, or significantly financed by, a State or such an
authority. A number of representatives recalled the existence in their
countries of many private collections which were open to the public or
financed by a State, and it was in their view important to offer special
protection to them, although the Directive had not included such
collections in its definition of *public collections". The Chairman noted
that paragraph 4 of the present text referred to a "public wcollection of a
Contracting State" which was broader than the language *public collection
belonging te a Contracting State" and it could therefore he assumed that
private collections subsidised by a State or ecclesiastical objects were
covered by the present language.

66. One representative submitted to the committee a proposal already
made at the last session intended to cover cultural objects forming part of
historical monuments without being a collection as such (e.g. palaces and
churches) (cf. Study LXX ~ Doc. 38, Misc. 15): “cultural objects belonging
to the requesting State or to a public body". A majority of the
representatives believed this proposal to be more restrictive than +he
definition to be found in the Directive.
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67. Another representative suggested introducing in the definition a
reference to inventoried cultural objects. Such a reference would support
the correct practice of those museums which keep track of the origing of
the items they possess and which gould therafore notify the theft to the
international reglsters of stolen objects. Another representative spggested_
a specific mentipn of ecalesiagtical. objepts. A mgjmpitg of rapresentatlygs
considered it egsential that the definition be restrictive as it was
unthinkable to qontemB;atg a gpecial 11 itation reglmg for top breoad a
categorj df chbjects. One delegation submitted a written proposal for a
definition which would include objects belonging +to charitable or
non-profit making organisations located on the territory of a Contracting
State (cf. Study LXX - Doc. 47, Misc. 9 corr.).

o

68. In view of the difficulties which the drafting of a satisfactory
definition seemed to pose, some representatives suggested that it might be
preferable simply to refer for example to the definition contained in the
EEC Directive, although a majority favoured the introduction of an
autonomous definition in Article 3.

69. The second gquestion which arose in connection with public
collections was that of the length of the limitation period. A consensus
had emerged at the previous session of the committee to the effect that the
period should be longer than that for the other cultural objects covered by
the Convention, although some had expressed a preference for there being no
limit at all for the recovery of such objects. Once again some rep-
resentatives insisted on the principle of there being no limitation period.
They suggested that since those objects were extra commercium, they were in
any event inalienable, and that thelr cultural importance was such that the
idea of legal security should in those cases give way. Others were however
strongly opposed to such an approach, basing their opposition on the notion
of the legal security of international transactions, although stating that
they could accept a maximum limitation period of 75 years, a seolution which
was already to be found in. the EEC Directive (Article 7). Cne
representative recalled that the negotiations on the Directive had risked
bfeakingrdown on the questicon of imprescriptibility and it was unimaginable
that agreement could be reached at universal level that had not been
possible on a regiocnal basis.

74Q. The committee decided to enlarge the terms of reference of the
working group entrusted with the drawing up of a definition of cultural
cbjécts for the purposes of the Convention by asking it alse to draft a
definition of public collections on the basis of the discussions in plenary
and of the proposals submitted., It was however decided to leave between
square brackets the notion of imprescriptibility and that of a longer limi-
tation periocd, thus deferring the final decision to the diplomatic
Conference. '

71. On second reading, the Secretary-General indicated that the text
of the article as revised in the light of the discussions of the committee
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and the proposals of the working group was to be found in document Misc. Z1
(cf. Study LXX - Poc., 47) and that no changes had been made to paragraph 1
concerning which a consensus had been reached. One representative however
insisted that in wview of sub-paragraph (a) of Artiele 1, it was necessary
to state glearly the place to which the ebjegt sheuld be returned. By way
of reply it was recalled that this guestion had often bhgen disgussed Sy thé
commitiee but rather in terms of the person "te whom" the object shpuld be
returned, and that it had been decided not to deal with the matter ex-
pressly as that person might not be the owner. The committee had decided
that a cultural object should be returned to the person to whom a
successful claimant would wish to see it handed over in the absence of any
public law requirement in the State addressed.

72. The committee reaffirmed the consensus already existing in
favour of assimilating in paragraph 2 cultural objects which had been un-
lawfully removed from excavations. A member of the working group which had
been set up to draft one or more provisions concerning excavations stated
that since the question had been dealt with in a satisfactory manner in
Chapter IXI, there had been no need to alter the existing provision and the
'group had therefore socught to find a solution to the problem of excavated
cbijects which had been illegally exported. One representative however
recalled that the committee had decided to cover not only the case of
objects criginating in unlawful excavations but also that of cbjects unlaw-
fully removed from a legal excavation, and he drew the attention of the
committee to the fact that this decision was reflected only in the French
version. The committee therefore amended the English version of paragraph 2
to that effect. o

73. W;Lth regard to paragraph 3 concerning the limitation per:.od for
br;.ng.lng an action for recovery, the committee had already reached a
compromise which it had decided to submit to the d:.plcmat:.c Conference {see
‘paragraph 59 above). o

74, One representative then submitted the conclusions of the working
group entrusted' with the preparation of a definition of ‘“public
collections” for the purposes of the future Convention (cf. Study LXX -
Doc. 47, Misc. 18). He explained that the working group had approached its
task on the basis of the definition to be found in the EEC Directive
(Article 1) and of a written proposal submitted by one delegation (cf.
Study LXX - Doc. 47, Misc. 9 corr.). The group had in particular sought to
cover the collections of very important privately organised museums (cf.
sub-paragraph (iii)). -

75. a number of representatives, some of whom had been members of
the working group, recalled that the purpose of the definition was to limit
the application of Article 3, paragraph 4 to a specific category of cul-
tural objects. The working group had not succeeded in this attempt, a
conseguence of which was that it would be impossible for certain States to
ratify a Convention containing such a provision. They therefore proposed
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deleting the paragraph as a whole and thus abandoning the special regzme
contemplated by it. .

76. One representative who had alsc been a member of the working
group recalled that her delegation had submitted a proposal seeking ifo
grant greater protestion by means of a lenger limitation period to another
gategory of objects, namely sacred or gecret chjects belopnging tg.an jm-
digenous community, since those cbjects were of the utmost importance for
the cultural survival of such communities. The present definition of public
collections did not cover them because those objects were not as a rule
accessible to the public. A definition of an indigenous community, based on
that of &Article 1 of the 1989 ILO Convention No. 169 on Tribal and
Indigenous Peoples, had been included as a new paragraph (of. Study txx -
Doc. 47, Misc. 24). The representative in question believed that it would
be discriminatory to omit such objects if publi¢ collections were being
covered although she was willing to endorse the proposal to give up the
idea of special protection being afforded to one or two categories of
objects in view of the difficulties posed by their definition.

77. Independently of whether or not the proposed definition of a
public collection was satisfactory, one representative believed that what
had been intended to be an exception was beginning to become the rule as
each delegation sought to introduce in the definition what was important
for it. The aim of the definition had not however been to make up for the
absence of a definition of public collections in domestic law and a very
bread definition combined with a very long zbsolute limitation period would
render the Convention unacceptable to a number of States.

78. Some representatives opposed the deletion of the paragraph for
the sole reason that the definition was not satisfactory since the com-
mittee had as a whole agreed on the principle, an agreement which had
moreover been evidenced by a very clear vote on the matter. Those whe were
against any absolute limitation period had already indicated that they were
prepared to accept a limitation to one category of objects only and they
insisted on retaining the whole of paragraph 4, subject to further attempts
being made to come up with a definition acceptable to as many delegations
as possible.

79. The definition of a public collection, which appeared as the
second sub-paragraph of paragraph 4, was put to the wvote: 14 delegations
favoured its retention, 14 its deletion and four abstained. In these
circumstances the committee decided to retain the definition in paragraph 4
while however placing it between square brackets (cf. Study LXX - Doc. 47,
Misc. 39 corr.).
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Article 4

80. The Secretary-General of Unidreit recalled that in paragraph 1
the principle of compensating a possessor required to rveturn a gultural
ghject who did net know that the ebject has been stolen and whe gould prove
that it had exercised due diligence when acquiring the object had been
accepted following a number of votes. The only issue which remained to be
decided was that of the knowledge of the possessor of the provenance of the
object ("nor ought reasonably to have known that the object was stolen™).

81, Most representatives stated that they were in favour of such
additional language since it would give further encouragement to purchasers
to be wvigilant. Moreover, the raison d'étre of Article 4 was to penalise
these who acquired cultural objects without making sericus enguiries into
their provenance. If the sanction were to be the risk of having to return
the cultural object without compensation, potential acquirers would refrain
from purchasing such objects in the absence of adequate information, which
would discourage theft and at the same time alter the present practice of
dealers and auction houses of not disclosing the names of sellers, and that
of purchasers of not questicning the statements of sellers.

82. The committee was in general agreement that the weakening of the
protection accorded to the good faith purchaser would constitute an
important step forward in & number of countries which considered such
protection as being one of the pillars of their legal systems. The idea of
awarding compensation had only been contemplated because the fact of
depriving a possessor of an object would be seen in some legal systems as
introducing a very significant change and the reference to compensation
would render the presentation of this change more acceptable both
politically and philosophically.

83. Cne representative however found it abnormal that a person who
had been unlawfully deprived of an object should have to pay compensation
to obtain its restitution. It was replied that while the principle adopted
constituted significant progress in this field the committee had understood
that owners and those States which suffered most from thefts on their
territory could consider this to be unjust. The number of cases in which
compensation would have to be paid would however be limited. In practice
there would be very few possessors who would be able to prove that they had
gatisfied all the requirements of due’ diligence when acquiring a stolen
chject. That representative added however that if the requirement of
payment of compensation continued to pose problems to some representatives,
it was possible to envisage the inclusion of a greater amount of detail in
the provision concerning diligence.

84. While favourable to further encouraging purchasers to be
vigilant, and therefore supporting the retention of the words "nor ought
reasonably to have known", one representative was of the opinion that this
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language was eguivalent to "and can prove" and that the latter could
therefore be deleted. Another representative however expressed a contrary
opinion, peinting ocut that the following paragraphs described the elements
to be taken into consideration for the purpose of demonstrating that due
diligepce had been exercised, and that it would therefore be preferable to
retain beth formulas. Yet another representative believed that there was no
repetition and that the words "and can prove that" emphasised the “legal
revpintion® represented by the reversal of the hurden of proof. Se as to
underline still further this change, one represenéative proposed
substituting the word "unless” for "provided that" ("4 moins gue" in place
of "sous réserve" in French).

..85.. The committee reiterated its consensus as to the principle laid
down in paragraph 1 and the retention of the words "nor ought reasonably to
have known". :

B6. Without wishing to reopen the gquestion of the principle of
compensating a possessor required to return a stolen object, one
represantative was nevertheless anxious to facilitate such return and to
assist those who might have difficulty in meeting the cobligation to pay
compensation. He therefore proposed adding at the end of paragraph 1
another element of proocf which would have to be brought, namely that the
possessor had "exhausted all the remedies for compensation against the
transferor of the object (c¢f. Study LXX - Doc. 47, Misc. 37). The claimant
would only be requifed to pay compensation once it was satisfied that no
other person was obliged to do so under the applicable law. One
representative expressed his fear that such a proposal could only run
counter to the intended aim of the provision and that it would delay the
settlement of claims.

B87. The committee then recalled that the definition of due diligence
contained in paragraph 2 had been approved unanimously at its last session
and that it had been decided that the text as drafted should be submitted
to the diplomatic Conference. Some representatives however thought it
necessary to underline the fact that with a view to wmeeting the
difficulties of those legal systems which would have problems in making
provision for the compensation of the acquirer of a stolen object, it would
be helpful further to clarify the degree of diligence required. To this
end, one representative proposed adding to the elements already to be taken
into consideration the consultation of any ‘"reasonably acdessible
information as to whether the cultural object was excavated illegally" (cf.
Study LXX - Doc. 47, Misc. 33). Another representative who believed that
the criteria were not sufficiently strict, and that they would result in
payment of compensation being made in too many cases, suggested that other
elements should be added which would make proof of the exervise of Lhe due
diligence more difficult (cf. Study LAXX - Doc. 47, Misc. 37)}.

88, Other representatives stressed the importance to be attached to
the use of the word "including® in the present formulation of the text, as
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it would in any event permit the court to have regard to other relevant
circumstances such as the provenance of the object or any special
circumstances concerning its acguisition by the transferor of which the
possegsor had knowledge. They saw no need to burden the text further when
the result yould be the same.

8%. The Secretary-Gemeral then vrecalled that <the wording of
paragraph 3 was based on the corresponding provision of the EEC Directive
{(Article 2). The words in sguare brackets had not however been the subiject
of discussicon in plenary. One representative who had sponsored the proposal
stated that its purpose was to ensure that the Convention would not apply
to a possessor who had received a stolen object before the entry into force
of the Convention. His principal concern was the non-retroactivity of the
Convention and he had believed that Article 10 was not sufficiently clear
on that point, which had led his delegation to suggest the wording between

- sgquare brackets in the twe provisions {(Article 4 and Article 8). In the
light of the new wversion of Article 10, he recognised that the suggested
clarification was no longer necessary. Other representatives suggested that
the situation to which the proposal was addressed would arise only very
rarely and that guestions concerning the temporal application of a rule
were in private international law traditionally decided by judges.

9G. The committee decided however to retain the words provisionally
in sguare brackets prior to a detailed examination of Article 10 and of the
gorresponding provision in Artigle B.

91. ‘The committee then proceeded to a preliminary discussion of the
general principle of the reguirement of an export certificate, beginning
with paragraph 4 of Article 4 which provided that in the absence of such a
certificate, which was mentioned for the first time in Article 2 bis {(cf.
Study LXX -~ Deoe. 40), the bad faith of the possessor would be conclusively
presumed.

32, At the second session of the committee, one representative had
proposed the institution of a certificate for cultural objects of special
significance which would indicate +the particulars of the object,
information as to the identity of the owner and the necessary information
concerning the possibility of importing or exporting the object (cf. Study
LXX = Doc. 38, Misc. 2). A working group had subseguently met during the
third session of the committee with a view to ascertaining whether the
certificate could constitute an appropriate means for discouraging the
illicit traffic in cultural objects, while at the same time having ragard
to the legitimate interests of international trade. This group had proposed
a system spread out over a number of articles (Articles 2 bis, 4, paragraph
4, 5 bis et B paragraph 1 bis) which had not as yet been the object of
‘discussion in plenary.

93. The author of the initial proposal believed that such a
certificate was essential to c¢ombat theft, the illegal export of, and the
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black market in, cultural objects. Other representatives supported this
proposal, while suggesting that the underlying idea should be limited to
Chapter III on illegally exported objects since some stolen cultural
objects might never have been subject to any export control. Furthermore,
the presence or absence of a certificate within the framework of Article 4
was yelevant only to the determination of the good or bad fajith of thae
aggquirer in connectian with compensation and not to whether an object had
been stolen,

94. As regards the principle of the certificate, some
representatives believed the idea to beé a good one but that it could not
constitute conclusive proof of the bad faith of the possessor. Apart from
the risk of fraud, the possessor could not always be sure of the provenance
of the object and in such cases it might, although in good faith, never
have asked for the certificate. The existence of the certificate should
therefore only be one possible element in regard te the prcof of good
faith.

95. A majority of representatives were however opposed to the idea
of instituting such a certificaté; some because they considered it to be a
matter of public law which had no place in a private law Convention but
rather for example in an agreement between customs authorities, while the
difficulty of others lay in the feasibility of establishing such a system
and the burden which its implementdtion would create at universal lesvel.

96. One representative suggested that Article 2 bis was superfluous
as Btates had no need of an aunthorisation by Unidroit to create such a
system. He added that the content of Articles Z bis and 4, paragraph 4 was
already to be found in Article 6 {a) of the 1970 Convention, which provided
that "[tlhe States Parties to the present Convention undertake: (a) to
introduce an appropriate certificate in which the exporting State would
specify that the export of the cultural property in question is authorised
and that "the certificate should accompany all items of cultural property
exported in accordance with the regulations”. It was therefore unnecessary
to introduce the concept in the present instrument. Another representative
believed that the committee was in general in agreement that the
certificate should only be optional and that if the problem was already
dealt with in another Convention, it was not useful to mention it here as
this was essentially a gquestion of fact which a Jjudge in the State
addressed would determine in the llght of the circumstances.

87. " One vepresentative then emphasised = the connection beétween
Articles '2 bie and 4, paragraph 4 as the latter referred back to the
former, as  well as the fact that the system simply would not work. A
situation could indeed arise in which if one State chose not to introduce
the export certificate provided for in Article 2 bis, the-bad faith of the
possessor would be conclusively presumed.
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98. The attention of the committee was then drawn te a document
submitted on this point by the Art Trade Liaison Committee (cf. Study LXX -
Doc. 47, Misc. 11} which underlined the many practical problems raised by
the administration of the proposed certificate scheme, for example the cost
of administration and pf contrel and the autherity which would issue the
certificate and copies theregf. The main concern of the Committee, whigh
had studied the matter in connection with the recent EEC Requlation, was
that the adoption of such a scheme would risk creating a still greater
criminal element in the Art World by encouraging the falsification of
certificates. '

99, In summarising the discussion on this point the Chairman
concluded that the clear wish of the committee was that the matter should
not be dealt with in the context of Chapter II. It likewise emerged from
the discussion that the scheme would pose difficulties even if it were only
optional, in particular because of its effects on the burden of procf. He
therefore suggested that the authors of the proposal should reconsider it
in the 1ight'of the objections raised by a number of representatives and
that the proposal be taken up again in connection with Articles 5 and 8
which contained provisions concerning the certificate. One represantative
called to the attention of the committee a text which wasg propoéed in Study
LXX - Doc. 42, p. 41.

CHAPTER III - RETURN OF ILLEGALLY [ EXPORTED ] CULTURAL OBJECTS

100. Both the Chairman and one observer representative felt that it
was necessary, before proceeding to detailed discussion of the articles
contained in this Chapter, to explain the philoscphy underlying it as the
problem it dealt with was very different from that of theft. Whereas the
provisions of Chapter II were aimed at protecting the rights of the owners
of cultural objects, those concerning illegal export might often not
coincide with the wishes of owners.

101. As a matter of peolicy, a difference enisted between those
countries which wished to limit the movement of cultural objects from their
territory and those which preferred a more open international commerce in
such objects. The study group had believed that although both positions
could be defended, neither of them was in the last analysis the correct one
and that it would therefore be necessary to strike a compromise. In the
present state of the law, the legiglation of the reguesting State had no
standing in the State addressed which could reject a claim for the return
of a cultural object even if it had been exported in contravention of the
law of the reguesting State, thus applying the principle of the
independence and of the equality of States. International law recognised
and gave effect to the reality that different States may legitimately
follow different policies and it made no choice between them. A body of
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opinion was however growing to the effect that a step forward would be
taken if the State addressed were in certain circumstances to be required
to order the return of a cultural object. Article 5, paragraph 3 listed
those circumstances. In consequence Chapter III placed some limits upen the
autonomy of the State addressed and agcorded greater welght to the claims
of reguesting States,

102, One representative noted that the werd "exported! ("exportes“ in
French) had been placed between square brackets because the committee had
wished to cover other situations such as excavations and had believed that
the word "removed" would be preferable as it was broader. The question of
the language to be used in the French version remained to be dacided.

Article 5

103. Two alternatives were submitted for Article 5, the main
difference between them being paragraph 2 of Alternative II concerning the
prohibition of the import of cultural objects in the absence of a permit
issued by the State of origin., The committee decided that it would in the
first instance consider only Alternative I.

104. Given the extremely innovative character of this provision which
laid down the principle according to which a Btate on whose territory a
cultural object was located that had been exported in contravention of the
law of ancther State should return it, that is to say that a State which
ratified the future Convention would undertake to respect foreign rules of
law concerning illegal export, some representatives once again stressed the
necessity of clearly defining in paragraph 1 the notion of illegal export.

105. The present text contained a reference to the law of the
requesting State and limited the law in guestion to that “"applicable to the
protection of cultural objects". This language appeared in the text in
square brackets as the committee had been unable to reach agreement at
previous sessions, and had also deferred discussion of it when considering
Article 1 (ef. paragraph 20 above). Proposals had been submitted which
favoured a broader approach (“contrary to its law") while intermediate
compromise solutions had been put forward ("contrary to the mandatory rules
of law of the State in guestion® or "contrary to its law applicable to the
protection of cultural objects and to the disposal of property rights
therein™). One representative suggested including in Chapter III a precise
definition of such terms as "unlawful removal" and *applicable ... *) (ef.
Study LXX - boc. 47, Misc. 3).

106. One representative noted however that there was no necessary
connection between the protection of cultural objects and their export
{(very often cultural objects would be better protected if they were
‘exported) and therefore suggested deleting the word "protection" from the
definition since this was not the question with which the Convention was
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concerned, and since any confusion with the 1954 Hague Convention for the
Protection of Cultural Property in the Event of Armed Conflict would thus
be avoided. Likewise, some representatives proposed deleting the word
"prctection" which could limit the appllcatlon of the provision, and to
retaln only the words "contrary te 1ts law" or “centrary te its lav
appllcable o cultural objects?, wording vhich yeould be interpreted by the
judge in accordance with the purpepses of the Convention, Ancther
representative noted that in some countries the law applicable to the
protection of cultural objects contained provisions concerning State
cwnership of such objects, and that these situations should be dealt with
in Chapter 1II. SBince he did not wish the choice to be left to the
requesting State, he called for a clear statement in the text that the
régime contemplated by Chapter IIT should apply only to those cultural
cbjects which were not covered by Chapter II. Yet other representatives
expressed a preference for a still wider scope oi application of the law of
the State of origin of a cultural object.

107. A number of representatives on the other hand believed that,
with a view to securing the greatest number of ratifications of the future
Convention, it would be necessary to limit as far as possible the foreign
law which was to be recognised. One solution put forward was to speak of
the general protection of rights of ownership in the framework of an export
regime. This proposal, which reflected a broad approach, was not considered
adequate to the purpose since it would make it possible to sesk recovery of
a cultural object under the Convention in cases where the law which had
been contravened was that governing succession or divorce, whereas what the
text had to make clear was that the legislation in question was directed to
keeping a cultural object on the territory of a State. Another
representative stressed that his authorities were only willing to giv’e
effect to foreign public law so as to permit the return of a cultural
object if there had been a violation of the rules concerning export (and
not, as had been suggested, to extend the provision to cover such questions
as the transfer of ownership). He therefore proposed returning to the study
-group text which had used the language “"contrary to its export leglslat1on“
{cf. Study LXX - Doc. 39, APPENDIX III). Another representdtive suggested
that if the text were to contain the words "law applicable ...", this would
signify that the ewxport must have infringed a specific provision of that
law which might only have been introduced much later.

108. In conclusion, the Chairman noted that the committes was
unanimous that Article 5 should combine the notion of iliegal export with
the objective of the Convention and that the notion should not be distorted
for purposes which had nothing to do with the character of a cultural
object. The difficulty lay in finding a way in which to express this and
the committee remained divided on the formulation. A working group was
therefore set up with the task of finding language which would satisfy the
committee as & whole.
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109. During its consideration of Article 3 the committee had decided
to set up a working group on the problem of excavations whose mandate was
to draft one or more provisions on the matter (cf. paragraph 50 above). The
group had endeavoured to come up with a solution regarding objects
or;gznatng from excavations and then illegally expprted The propoqed
solution appeared in dogument Study LXX = DBeoc. 47, Misc. 6 rev. and would
find its place in sub-pavagraph (h) of Article 5, paragraph 1. The new
provision sought to secure the returp of ebjects that had been excavated
contrary to a law applicable to the excavation of cultural ohjecté. The
provision likewise*:eflected the view that one of the criteria listed in
paragraph 3 ("the use of the object by a living culture") was too broad for
cbjects originating in excavations and that it should be replaced by
another, namely "the continued traditional use of the cultural object by an
. identifiable cultural group” although one member of the working group had
suggested that this gquestion could be settled elséwhete'in thae text and
that the final words of the provision could be deleted.

110. Some representatives stated in the first place that there was a
source of confusion in the fact that paragraph 2 of Article 3 assimilated
cultural objects unlawfully removed from excavations to stolen objects and
that this new sub-paragraph assimilated them to illegally exported objects.
The question therefore arose of determining to which category those
cultural ocbjects belonged. Another representatlve recalled that at the last
session of the committee some delegations had preferred not to accord to a
requesting State the possibility of bringing a claim under either Chapter
1I or Chapter III and to reguire it, in the case of unlawful excavations,
to bring a claim under Chapter II since the conditions for the application
of the principle of return were more favourable. This new sub-paragraph
caled into gquestion that solution and risked creating confusion rather than
removing difficulties.

111. One member of the ﬁorking group on excaﬁations,notsd that the
group had based itself on the text in document Study LXX - Doc. 47, Misc. 1
and that the sub-paragraph reflected the concern of those States which had
no legislation limiting exports that would permit the application of the
convention. He pointed out that the sub-paragraph made no change to the
earlier text and sought only to cover excavations in Chapter III.

112. Some representatives, who believed that the future Convention
should be as restrictive as possible in respect of the determination of
those rules of foreign law to which effsct should be given by a Jjudge of
the State addressed, were opposed to such an enlargement of the scope of
application of Article 5 as it would require a judge to give effect not
only to national rules governing export but also to those concerning
archaeological sites. They reaffirmed that while they were prepared to give
effect to the prov;szons of the export laws of those States which believed
that there were on their territory cultural objects representatlve of their
heritage and that these should be protected, then a contraric if those
States had no legislation regulating the export of cultural objects, it was
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because they believed that their cultural heritage had no need of
protection or that they followed a liberal policy by making no provision
for export control. One representative considered that the formulation of
the new sub-paragraph was not adequate because, in most cases, legislatien
gaverning excavations dealt with questiong regﬂrdlng avthorisation and not
the rempval from the territory of objects which had been excavated,

113. Some representatives believed that what was being proposed was
not strictly speaking an enlargement of the scope of application of Article
5, but rather a change in the aim of the Convention to meet a special situ-
ation, namely to permit those States that had no export legislation, and
which could not therefore bring a claim under sub-paragraph (a)), to secure
the return of an excavated cultural object and thereby to £fill a gap in the
text. Other representatives believed that if the word "removed" were to be
used in sub-paragraph (a), this would be sufficient to meet their concern,
although it would not be sufficient before a court. Another representative
suggested that all that was being done was to clarify the concept of
illegal export.

114. As a matter of drafting, some representatives wondered whether
it might not be useful to define the word "excavation®", cne of them fearing
that it did not cover the underwater heritage. One representative drew the
attention of the committee to the definition contained in the 1958 UNESCO
Recommendation on International Principles Applicable to Archaeological
Excavations of 5 December 1956 (Article I.l1) which had received wide
acceptance. BShe. suggested however that the inclusion of the werds in
brackets {"including surface removal?) would risk giving rise to an & con-
trario interpretation to the effect that underwater excavations were not
covered. It would therefore be preferable either simply to retain the word
"excavations” or to give a precise definition of it. Another representative
suggested deleting the words "including surface removal” and to xeplace
them by "monuments and open sites, whether or not protected by the State”.

115. In view of the new drafting of this sub-paragraph, one represen-
tative raised the question of the connection between the two existing
sub-paragraphs of paragraph 1. He suggested that the text could be read in
the following way: if a State had rules governing both export and exca-
vations, sub-paragraph (b) could be seen as laying down a special rule for
illegal excavations for the purpose of Chapter III which would mean that
the Chapter could only be relied upon by States which had specific rules
governing excavations 1limiting the export of cultural objects, whereas
those States with general export restrictions (also dbﬁering excavations)
could rely only on Chapter II. The Secretary-General of Unidroit pointed
out in this respect that the wording of document Misc. 6 did not correspond
entirely with the decision taken by the working group which had been to the
effect that: "Return shall also be ordered in cases involving a cultural
object that has been excavated (including surface removal) contrary to the
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laws of a Contracting State applicable to the excavation of cultural
objects and removed from the territory of that State" (Study LXX - Doc. 47,
Misc. 6 rev.).

1i6. The committee then +%urned to paragraph 2 of Alternative I
concerning the ipformation to be submitted at the time of the bringing of a
glaim for return. At its previous session, a working group had drafted sugh
a provisioen, which had then been amended by the drafting committee, but the
committee itself had deferred any further discussion to its fourth session
without formally approving the provision.

117. The Chairman invited the committee to choose between the two
sets of language in square brackets and those representatives who took the
-floor expressed their preference for the wording "and accompanied by such
‘information of a factual or legal nature as may". They also wished to
maintain the language appearing in square brackets at the end of the
provision, although slightly altering the drafting. One repfesentative
suggested that it would be necessary to examine the reference to paragraphs
1 to 3 at the end of the text as in his opinion paragraph 2 need not be
mentioned. :

118. The committee then considered paragraph 3 of Article 5 which was
of fundamental importance as States would only give effect to the rules of
foreign public law insofar as they were convinced that the interests in
guestion justified it. The study group had very carefully examined those
areas where the need for international co-operation was most urgently
called for and had reached agreement on- & list of interests which were
deemed worthy of protection by specifying those categories of cultural
objects which all States believed it to be necessary to protect above any
other consideration, namély physical damage to monuments and archaeclogical
‘sites (sub-paragraph (a)): dismemberment of complex ocbjects (e.g. the
beheading of sculptures, dispersion of frescos, division of triptyches)
(sub-paragraph (b}); loss of information by removal of objects from their
context and irreversible damage to  the context (e.g. disturbance of
stratigraphy), by the break-up of a collection or the loss of documentation
(sub-paragraph (c¢))); removal of objects still in use by a traditional
community {sub-paragraph (4)}. This had therefore appeared to be the
minimum content of an agreement to recognise and enforce the export
controls of a foreign State. '

119. At previous sessions, the committee had rejected the principle
of the automatic return of illegally exported cultural objects and in
consequence there was no question of coming back on that decision. While
many representatives considered it indispensable not to alter the substance
of the provision since_it permitted the avoidance of claims which were
‘without foundation, they considered it necessary to review the drafting of
the provision. They drew the attention of the committee to a proposal for a
new form of wording which was to be found in the written comments on the
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text of the future Convention (cf. Study LXX - Doc. 42, p. 30) which was in
their view more balanced.

120. The author of the propesal explalned that sub—paragraph {e) had
been intreduced as an alternpative griterion te the four octhers so as to
gever the unusual case of objects of gutstanding significance whigh did not
fall within the preceding ocategories (e.g. the Taranki sculptures in the
case of Attorney General of New Zealand v. Ortiz). These were indeed very
rare cases but the study group had considered that the nature of cultural
objects was such that it seemed wise to include them within the scope of
the draft Convention. From a drafting standpoint however, sub-paragraph (e)
did not fit in with sub-paragraphs (a) to (d) which were governed by the
words "impairs one or more of the following interests" which were not
appropriate for sub-paragraph (e). The new wording proposed for paragraph 3
therefore read as follows: "(3) The court or other competent authority of
the State addressed shall order the return of the cultural object if the
requesting State proves that the object is of outstanding cultural
importance for the regquesting State or that its removal significantly
impairs one or more of the following interests: (a) toc (d) unchangsd”,

121l. while some representatives preferred this formulation to the
original one on the ground that it was more balanced, others saw it not
only as a grammatical change but alsc as one of substance since the removal
of sub-paragraph (e) teo the chapeau of the paragraph gave it an importance
which had not been intended by the study group (this sub-paragraph had in
effect been added so as to avoid a judge in the State addressed
interpreting the other interests in too restrictive a manner).

122. The committes then turned to the guestion of whether the
requesting State should have to prove that the export of an obiject from its
territory impaired cne or another of the interests mentioned or whether it
was sufficient merely to allege that impairment. Opinions within the
committee had been divided on this matter at the preceding session and the
alternative language had been placed in sgquare brackets. A majority of
representatives now believed that it was difficult to prove the impairment
of the interests referred to in sub-paragraphs (a) to (e) and in conse-
guence the verb "establishes” would be preferable as a court could always
request proof at a later stage of the proceedings. Another representative
recalled that the principle of the automatic return of illegally exported
cultural objects had been rejected only by a very asmall majority and that
in the light of the outcome of the wote it was necessary to find a
compromise which could be reflected by the use of the word "establishes".

123. The word "significantly” had been placed in equare brackets
without however the committee of experts having taken any decision on it at
its preceding session. A large number of representatives favoured the
deletion of the word as its retention would add a further value judgment
and would leave too much freedom to a judge of the State addressed, with a
consequential risk of diverse interpretations. Without taking a stand on
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the deletion or the maintenance of the word in question, one répresenﬁative
suggested that it would be surprising if not astonishing to find this word
here when similar language had been deleted in Article 2 ("outstanding").
Another representative on the contrary stated that he had not insisted on
the use of the word "prove" on condztmon that the word “s;gnzflcantly" was
retained sq ag to epsure & balapced text,

124. Following the proposal to medify the text which pad been
submitted in document Study LEX - Doc. 42 (cf. paragraph 119 above) and to
the subsequent discussions, two representatives stated that they were
anxious to retain the present order of paragraph 3 and ¢o that end
submitted a compromise proposal: the paragraph would remain unchanged until
sub-paragréph_(d), after which sub-paragraph (e) would be replaced by the
following: "or establishes that the object is of outstanding cultural
importance for the requesting State" (cf. Study LXX - Doc. 47, Misec. 13).
One representative entered a reservation to the maintenance of the
adjective "outstanding" in the text notwithstanding the opposition of most
mambers of the committee. The Chairman suggested that this point should be
left on one side until such time as the committee had taken a decision on
the new formulation as this was a guestion touching upon the balance of the
text and of the interdependence of the different elements of which it was
composed. He found that there was a consensus on this new text while taking
note of the reservations that had been expressed.

125, The committee then considered paragraph 4 which sought to
safequard the cultural interests of & State which had been compromised by
successive exporte of an object from the territory of one State to another
in contravention of a law or of a regional agreement which placed
limitations upon the movement of cultural objects. It was important that
States which were able to accept the export of their cultural objects only
on a temporary basis or to a specified location could rely upen the respect
of such conditions or requirements. The purpose of this paragraph was that
if a State directly affected by the contravention of its law did not bring
a claim for réc0very, then this could be done by the other interested State
under the terms of the Convention. A member of the delegation which had
submitted the proposal drew the attention of the members of the committee
to a new form of wording which was contained in Study LXX ~ Doc. 47, Misc.
ic.

126. Ancther representative, who had co-sponsored the proposal,
explained that the new text sought to deal with questions of priority or of
preference whenever two or more States might be involved. In fact, if a
right of intervention on the part of the State of origin were to be
recognised, the latter should be required to notify the second State of its
intentions, and it would be the national law of the former State which
would determine whether notification should be given before or after the
bringing of the claim. :
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127. While sharing the concern underlying +the proposal, one
representative stated that, according to the customs authorities of his
country, such a system would be unworkable as it was not possible to expect
a third State (State C) to be aware of the conditicons attached by State A&
to the exit of a cultural object to State B. He supperted the idea of
cevering temporary exports, for example by means of a new definition of an
international siguation, but believed that the proposal that had been made
could apply to many other situatjons. Another representative on the other
hand believed that it was essential to cover successive exports and replied
to the obijection that had been raised by suggesting that it was the duty of
the seller and the acguirer of a cultural object to be diligent and
therefore to know that the object in question was subject to a temporary
export authorisation issued by State A. That State must moreover always be
in a position to bring a claim before a court in State C to secure the
return of the cobject and if the purchaser were in good faith it would be
entitled to compensation.

128. Many representatives recognised the legitimate interest which
the proposal sought to safeguard and expressed their support for it. They
were of the opinion that the starting point should be that the illegal
export had taken place from the territory of the requesting State and that
in consequence it was only this illegal act which would be of concern to a
judge in the State addressed; such a solution would however render still
more difficult exchanges of cultural objects, a result which would be
contrary to the aim of the Convention. It could also be argued on the other
hand that even if there had in the first instance been a legal export
subject to conditions, followed by an export from State B to State C which
was illegal under the law of State A, it would be necessary t¢ avoid the
unfortunate consequence of the first solution as exporting States would,
after the entry into force of Convention, be reluctant to allow the
temporary export of their cultural objects. It was therefore essential that
the export from State B to State C should be considered to be illegal for
the purposes of the law of State A, even though the object had lawfully
left its territory.

129. While a large majority of representatives were in favour of the
retention of such a provision in the text of the future Convention,
opinions differed as to how best to express the idea. One representative
proposed resolving the question by a slight amendment of paragraph 1 of
Article 5 which read as follows: "(l1) When a cultural object has been
removed from or is otherwise outside the territory of a Contracting State
(the requesting State) contrary to its law ...". It wonld thus be cpen to
States to provide in their domestic legisiation that it was illegal to
breach the provisions of an export permit and if the object were to be
cutside the territory of the requesting State contrary to its law then that
State would be able to request the return of the object (cf. Study LXX -
Doc. 43, p. 2).
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130. Other representatives considered that this solution did not deal
adeguately with the problem and favoured the proposal appearing in Study
LXX - Doc. 47, Misc. 3 for sub-paragraph (b} which had sought to clarify
the concept of unlawful export (or removal). One representative believed
thet this solution would cover the problem but wondered whether it might
not be preferable to find a formula which would not assupe the character of
# definition as such.

131. The Chairman found that there was a consensus within the
committee in favour of the principle set out in paragraph 4 and, in view of
the different proposals which had been made, suggested that one of the
working groups which had already been set up should draft a provision which
would commend itself to the greatest possible number of delegations.

132, Pinally, in connection with this article, the committee
considered paragraph 2 of Alternative II which imposed on importing States
a duty to introduce a contrel mechanism in regard to cultural objects which
were to accompanied‘by an authorisation issued by the State of origin. Some
i:epresentatives believed that such a provision would be pointless as a
State which wished to introduce such a system had no need of the Convention
to do so while others considered that it had no place in a private law
instrument. Another representative stated his opposition to the principle
on the ground that it would hinder international trade and that in any
event the existence of a certificate did not amount to proof. The study
group had been of the belief that it should be left to States to decide how
to implement their undertaking to return illegally exported objects, and
one representative opposed the idea of prohibiting the import of certain
objects through a public law provision. He recalled a c¢riticism that had
already been made regarding States which, either failing or not wishing to
control the export of their. cultural objects, requested others to do so on
their behalf by controlling imports to their territory.

133. The Chairman noted that there was a consénsus to the effect that
this question could be settled neither in Article 5 nor in Article 5 bis
but rather in the Chapter containing the final provisions.

134.  On segond reading, the Secretary-General submitted the document
containing the text of Article 5 which reflected the discussions of the
committee and the proposals of the different working groups {(cf. Study LXX
- Doc. 47, Misc. 22). He likewise drew the attention of the committee to
another proposal submitted by the Unidroit Secretariat which was intended
to simplify the presentation and drafting (cf. Study LXX - Doc. 47, Misc.
23). This text consisted of a single paragraph divided into three
sub~paragraphs setting out the three grounds on which a State could request
another State to order the return of a cultural object. In view of the fact
that the simplified text concerned only matters of presentation the
committee decided to take it as a basis for discussion.
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135. SBub-paragraph (a) of paragraph 1 corresponded to the text of
paragraph 1 as originally submitted to the committee (Study LXX - Doc. 40)
with the new description of the law of the requesting State as proposed by
the working group which had been set up for that purpese. The language
propesed to the committee, which was the same ss that suggested for Article
1, was the following: vlaw requlating the export of cultural pbjects
because of their cultural significance" (gf., Study LXX = Dogc. 47, Mise.
15). Since nc cobjections were raised or reservations expressed with regard
to the amended paragraph it was adopted.

136. The committee then considered suvb-paragraph ({b) concerning what
had been termed "successive exports", the drafting of which had been
entrusted to a working group. One of the authors of the original proposal
suggested that the new draft failed to reflect an important aspect of what
they had had in mind, namely conditions regarding the destination of the
object {and not just the temporal factor) which had been specified in the
export permit. One representative believed that this oversight could easily
be ractified by replacing the adverb "temporarily" by the words "subject to
conditions". Another representative was however opposed to such a change
since he had not understood the original proposal as covering the
geographical aspect and believed that further consideration of its
implications was necessary. While some representatives reserved . thedir
position on this guestion until the diplomatic Conference, a consensug was
reached within the  c¢committee for the time being on the text  of
sub~paragraph (b) as it stood.

137. Sub-paragraph {(¢) reflected a proposal of the working  group
which had been set up to draft a formula in respect of objects which had
been excavated and illegally exported contrary to legislation governing
excavations {(¢f. Study LXX -~ Doc. 47, Misc. 6 rev.). The last sentence of
the text proposed by the working group had been deleted in the course of a
first examination by the committee of experts. One representative called
for assurances that the word "site" which had been included in the text
extended to underwater sexcavations, to which another representative replied
that in her country the term was specifically used for underwater
archaeology as well as the preservation of wrecks and that this must
certainly be the case in other jurisdictions.

138. While understanding the reasons which  had led some
representatives to support  the preoposal, others were opposed to the
inclusion of such & provision. They found the sub-paragraph to be
superfiuous given that Article 3, paragraph 2 already provided that
cultural objects which were unlawfully removed from excavations were to be
assimilated to stolen objects and therefore governed by the. regime
established under Chapter II. The terxt would in other words contain an
unnecessary repetition. Some representatives renewed their coriticism that
it was not for the Convention to f£ill in gaps in provisions of foreign
public law but rather to recognise those provisions and, if some countries
had no legislation in a particular area, there were doubtless good reasons.
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Yet others called for the deletion of sub-paragraph (c} on the ground that
it caused confusion.

139, The delegation which had sponscred the proposal stated that it
would not always be pessible to rely on Article 3, paragraph 2 and that it
was essential te take measures to put an end to illegal excavations, There
werg in ite eountry laws which protected arghaeplogical objects through the
contral of the excavations from which they cgame but which did not
necessarily regulate their export. The purbose of the provision was
therefore to ensure that if such cultural objects were subseguently
exported they would be covered by the Convention and their return could be
reguested.

_ 140. After noting a clear division of opinion on the matter, the
Chairman put sub~-paragraph (c) to the vote: eight delegations voted for its
deletion, eight for its retention and 13 abstained. The committes therefore
decided toc retain sub-paragraph (¢} in sqguare brackets.

141l. The Secretary-General then indicated that paragraph 2, as
reproduced in document Study LXX -~ Doc. 47, Misc. 22, precisely refiected
the original wording (Study LXX - Doc. 40) with the changes that had been
made in the course of the discussions, namely the choice between the
different terms placed in sqguare brackets (the words "be accompanied by
such information of a factual or legal nature" had been preferred) and the
reference at the end of the paragraph.

142. As to paragrapit 3, this had been drafted on the basis of
decument Study L¥X - Doc. 47, Misc. 13 in respect both of its substance and
of its presentation, sub-paragraph (e} having been placed at the end of the
provision after the word "or™. One representative suggested replacing the
word "or" by "and" so as to make clearer the c¢onnection between the
provision and Article 2 providing the definition of cultural objects for
the purposes of the Convention ({(c¢f. Study ILXX - Doc. 47, Mise. 35). 1In
fact, his authorities had difficulty in accepting the scope of application
provided for in Article 2 with regard to illegally exported objects {which
they believed to be far too breoad), and wished to see it limited by the use
of the word "and”, since sub-paragraphs {a) to (d) were not in their view
sufficiently restrictive. The same representative stated moreover that it
should be made clear that the list of examples given in Article 2 implied
that the cultural objects should be of cutstanding cultural importance.

143. A ngnumber of representatives considered that this was an
important change which did not reflect the intentions of the study group.
The latter had in effect drawn up a provision under which it was necessary
to establish an impairment cof one or another of the five jinterests
mentioned, whereas the new proposal introduced a double condition, namely
the impairment of one or another of the four interests plus the outstanding
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cultural importance of the object. This guestion had moreover been dis-
cussed on a number of occasions and had been the subject of a vote which
they did not wish to reopen.

144. VWotwithstanding the opposition of some representatives, the
authors of the proposal imsisted that the Chairman pyt it to the vote: four
delegations supported the intyoduction of the word "and, at least in
square brackets, while 19 voted against and seven abstained. In consequence
the text of Migec. 22 remained unchenged {(cf. Study ILXX - Doc. 47, Misc. 39
corr.}, although the order of paragraphs 2 and 3 was subsequently inverted
by the Unidroit Secretariat so as to offer a more logical presentation.

Article 6

145. Once again, the committee felt the need to recall the approach
followed by the study group in regard to this article which had already
been the subject of lengthy discussion and been included for reasons of
legal technigque. In the private international law of most national systems
the courts had traditionally reserved wide powers to reject claims on the
ground of public policy ("ordre public"). This could be invoked to prevent
the return of cultural objects in cases clearly covered by the Convention
{#.g. because public policy would praevent a purchaser, presumed to be in
good faith under a domestic rule of that system, being deprived of a
cultural cbject, even though the purchaser had not met the strict rules of
diligence under the Unidroit draft). This would clearly negate the purpose
of the Convention. All kinds of grounds of “public policy" might be adduced
by judges - such as "close connection with the culture of the State
addressed", "better care" in the requesting State, some historical 1link
however remote of the object with the State addressed, disapproval of the
cultural policy of the requesting State and so forth. The intention of
Article 6 was to prevent this by stating (in its original form) that the
"only" possible reason for vrefusing the return would be the close
connection with the culture of the State addressed, which must be as strong
as,'or stronger than, the connection with the culture of the requesting
State. Subsequently, other exceptions had been added. One representative
suggested that the formula adopted was open to criticism, but that if there
were to be no provision of this kind then it would be impossible to achieve
the desired aim. : o

146. While admitting that an object might belong teo the cultural
heritage of more than one State, which was moreover recognised in Article 4
of the 1970 UNESCO Convention, some representatives stated that they had a
different approach to the concept of public policy. They found fears as
regards its possible abuse to be groundless, having regard in particular to
actual practice, and considered that a provision such as Article 6 would
give too much discretionary power to an authority. It would be sufficient
to remove the object to a country where the notion of public pelicy was
more broadly applied to be sure that the return of the object would not be
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ordered. One representative further added that Article 6 ran counter to the
.spirit of the Convention and expressed the hope that it would be possible
to enter a reservation regarding it.

147, A majority of members of the committee wag on the other hand of
the belief that it was extremely important te retain this article so as to
avoid recourse to publie policy fer the purpese of refusing the retuyrn of
an illegally exported cultural object which would nullify the effects of
the provisions of the future Convention. Some of them however considered
that the present drafting of the provision did not fully reflect the desire
to limit to a minimum the grounds for refusal to return an object.

148. One representative stated in the first place that it would be
desirable to indicate clearly in the text that what was contemplated was an
exception to the principle laid down in Avticle 5 and to state expressly,
even if it were already impliiecit, who it was that could refuse the return
of an object. In this connection one representative believed that a court
or an administrative authority would not be an appropriate body to take
.such a decision which was 3 political one,

) 14%. As to the substance of the provision, one representative
suggested that with a view to limiting the discretion granted to a Jjudge,
the term "may"” should be replaced by "shall® ("doit" in place of “peut" in
Prench}. Another expressed regret that the text was silent on the guestion
of proof and requested the addition of the words "when the State addressed
‘establishes that?. Finally, many representatives noted that throughout the
discussions further exceptions had been added to the text, the effect of
which had been to weaken the original intention to restrict the grounds of
refusal for the return of an illegally exported cultural object. A number
of them suggested coming back to the text as approved by the study group in
which the sole ground for refusal had been the close connection with the
culture of the State addressed (this criterion now having been replaced by
ancother one: cf. sub-paragraph (c)). '

150. The committee then considered the three sub-paragraphs of the
article'as'presently'drafted, each of which constituted a ground to refuse
the return of an object. The first two were included in the text in square
brackets as the committee of experts had not had sufficient time to examine
them at its previous session. Sub-paragraph (a), which provided that return
would be refused if it would *"significantly impair the physical preser-
vation of the object", was subject to severe eriticism and serious doubts
were expressed as to the desirability of including it in Article 6. One
representative remarked that it would put a judgé in a most uncomfortable
.position if he or she had to suggest that a State which had taken the
trouble to bring a claim for the recovery of an cbject was unable to ensure
its proper conservation. Other representatives believed that it would be
unfair for the State addressed to take a decision on that ground since it
was not up to it to pass judgment on such questions.
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151. The Chairman having put sub-paragraph (a) to the vote, 28
delegations supported its deletion, one its retention and two abstained.
Sub~paragraph (a) was consequently deleted from Article 6.

152, Pub-paragraph (b), which previded that return could be refused
if a cultural obhject had been illegally exported from the State addressed
before being unlawfully zemoved from the requesting State, seemed
superfluous to some representatives who belieyed that t:he s;tuation was
already covered by sub~paragraph (c}, although a majority of members of the
committee found it to be acceptable. In fact, 20 delegations voted in
favour of its retention, six against and six abstained.

153. Some representatives expressed a wish to return to the study
group text which in their opinion had the clear advantage of leaving to the
judge of the State addressed only one ground to refuse return, namely that
the object had as close a, or a closer, connection with the culture of the
State addressed. This criterion had subsequently been replaced by a
refarence to the outstanding cultural importance of the object  for the
State addressed and to the fundamental principles on the protection of the
cultural heritage of that State {(cf. sub-paragraph (c)).

154. No consensus was reached at this session. on. the gquestion of
whether the return of an illegally exported cultural object ought not to be
ordered  if - such . return were manifestly contrary to the fundamental
principles on the protection of the cultural heritage of the State
addressed. One representative vigorously supported sub-paragraph {(c) as
drafted (cf. Study LXX - Doc. 40) on the ground that it further limited
recourse to public policy and that it did not have the same discretionary
overtones as did the criterion of <the “closer connection”. Another
representative criticised the first part of sub-paragraph {c), referring to
the "outstanding cultural importance” of the object, and suggested deleting
those words {(cf. Study LXX - Doc. 47, Misc. 12). Some representatives
having endorsed that proposal, the Chairman put it to the vote: ten
delegations expressed support for the provision, 14 voted against and
twelve abstained. ' '

155. Finally, a large number of representatives expressed a wish to
reconsider the initial criterion of the "closer connection” which more
faithfully reflected the idea that a cultural object coculd belong to the
ecultural heritage of more than one State. Opinion had been divided as to
whether the link should only be "closer" or whether it was sufficient that
it be "as close", as had been the case with the text proposed by the study
group. A vote on this question showed twelve delegations to be in favour of
the criterion "closer”, four to prefer the connection being “"as close, or
closer® and 18 abstained.

156. Those representatives who wished to include the concept of
"connection” were themselves divided as to the formulation to be adopted:
that is to say either a general formula of the type approved by the study
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group, or rather one closer to the present text (cf. Study IXX -
Doc. - 40). The Chairman having put the matter to the vote, 15 delegations
supported the general formula {(under which the only ground for refusal
would be a cloger connection with the culture of the State addressed), i4
voted against and five abstained.

157, S0 as & find an acoceptable compromise from ameng the different
versions, one representative propesed retaining the chapeau of the artiuie
as it appeared in document Misc. 12 (which correspon&ai to the general
formula submitted by the study group), followed by two sub-paragraphs, the
first correspending to sub-paragraph (a) of document Misc, 12 and the
second reflecting the criterion of the Ycloser connection". The members of
the committee of experts as a whole accepted this proposal which the
Secretariat reflected in document Study LXX - Doc. 47, Mise. 17.

158. ©On second reading, the Secretary-General presented the text
which had emerged from the discussions of the committee on first reading
{Study LXX - Doc. 47, Misc. 17) and which was contained in the consolidated
document Study LX¥X ~ Doc. 47, Misc, 22). He further drew the attention of
the committee to a proposal in paragraph 2 which had been submitted by the
Secretariat with a view to aveiding the strange result which seemed to
appear from a combined reading of Article 5, paragraph 1 (b) (concerning
cultural objects temporarily exported, for example for an exhibition) and
Article 6 {¢f. Study LXX -~ Doc. 47, Misc. 23) that if a cultural object
were lent by State A for a limited period to State B but not returned at
the expiry of that period, State B could invoke a "closer connection" with
itsg own culture under Article 6, sub-paragraph (a) and not return the
object.

159. ‘The Secretariat proposal met with a favourable reception from
the committee of experts, in particular from those representatives who
feared abuse of the use of Article 6, sub-paragraph (a), especially because
it was discriminatory towards those countries which had a long history of
different civilisations. Two representatives expressed their agreement with
the principle underlying the proposal but believed that its effect ran
counter to the wishes of the committee in that the wording suggested that,
in the case of a temporary loan, the judge of the State addressed could
rely upon any ground whatsoever to refuse the return. The Secretary-General
recalled however that the word "only" appeared in the chapeau of the
article (which would become the beginning of paragraph 1) and that if an
exception were to be introduced, one would come back to the principle laid
down in Article 5, paragraph 1. The committee decided to retain the text as
it appeared in Miscs. 22 and 23 (cf. Study LXX - Doc. 47, Misc. 39 corr.).

Article 7

160. Although the committee had from the outset of its work reached a
compromise on the principle of certain exclusions from the scope of
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application of the future Convention, one representative pointed out that
it was not necessary to exclude in their totality the provisions of Article
5 but simply to say that a request for the return of a cultural object was
inadmissible. The wording of the chapeau was not therefore quite exact and
he suggested that it would be sufficient either to refer only to paragraph
1 of Article 5 or to amend the chapeau which would read as follows: "A
request shall not be admissible where ... ". The committee agreed to take
account of this observation during the final drafting.

161. The first exclusion from the scope of application of the future
Convention which had been contemplated from the beginning was that of
cultural objects which had been exported during the lifetime of the person
who created them or within a certain period after that person's death, a
principle which was laid down in paragraph 1 (a). At the preceding session
however, some representatives had drawn the attention of the committee to
ethnographic objects of which the creator was unknown and for which the
criterion should be the age of the object rather than the life or the death
of its creator, following which sub-paragraph (a} had been amended to that
effect (cf. Study LXX ~ Doc. 40, Article 7, paragraph 1 (a): "or when the
object is léss than 50 years old"). '

162. One representative suggested however that the new language did
not seem adequately to cover the case of ethnographic objects. She
suggested that a tribal community from which objects of ritual or worship
had been removed contrary to the wishes of that community should be able to
recover them under the future Convention, even though they were less than
50 years old, because those objects were usually made out of drganic
materials. The theft of such objects was not always easy to prove but this
was & kind of illicit trade which could have very severe repercussions not
only on the cultural life of the societies concerned, but alse on their
cohesion. The creators of such objects might be known, but these objects
were made for the community and were considered as belonging to it. That
representative therefore proposed amending sub-paragraph (a) so as to take
account of these congiderations. The proposed text read as follows: "(a)
... except where the object was made for a use of a traditional community
by a member of that community; or" (cf. Study LXX - Doc. 42, p. 38).

163. Another représentative supported this proposal and stressed that
the return of cultural objects belonging to indigenous communities was a
matter of growing concern for very many countries. There were in fact some
three million people belonging to indigenous communities throughout the
world, not only in Canada, Australia and the United States of America, but
also in Europe and Africa. She believed that it was necessary to protect
the cultural objects created by an indigenous community for a sacred
purpose, even if a person who had created such an object was still alive
and the object was less than 50 years old. This additional protection would
furthermore concern only a minority of cultural objects, namely those
considered by such communities as being wvital for the survival of their
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culture and traditions. Other representatives supported the idea underlying
the proposal, insisting on its importance for multi-cultural societies.

164.  The proposal was not however enthusiastically received by all
representatives, some of whom raised the question of the definition of the
‘term "indigenous" which was perhaps clear in a country such as Australia,
but much less se in a State with a homogenecus population that had never
been the victim of invasion by another country to the detriment of the
original inhabitants. One representative recalled that there were
indigenous communities in her own country but was opposed to the idea that
all cultural objects belonging to them should be covered by Article 7,
paragraph 1 (a), and she called for clarification of what was meant by the
word "use".

165.  The Chairman found that there was a consensus in favour of the
idea, but that there was a measure of concern that the language of the
proposal was too broad. One way of circumscribing the cultural objects for
which special protection would be necessary could be to speak only of
cultural objects created "for ritual purposes”, as some had proposed.

_Others found that language to be too restrictive since there were cultural
objects that might not have been created solely to that end, but also for
historical or cultural purposes. An example was given of objects belonging
to a community as a whole that had been sold by a member of that community
who had no right to do so, and which deserved special protection on account
of their importance for a traditional culture. Another representative also
believed that one should not, by employing the word "use", restrict the
protection to one or two categories of cultural objects only.

166. . As regards the word *indigenous", one representative suggested
that it should replace the term "traditional community" as it had a very
precise meaning which had been widely accepted following the conclusion of
the 1989 ILO Convention No. 169 on Tribal and Indigenous Peoples (Article
1). A number of representatives indicated their support for that proposal.

167. One representative pointed out that the present wording of
sub-paragraph (a) limited the application of the provision to the life of
the person who had created a cultural object, without paying any regard to
changes in ownership (by testamentary disposition or otherwise) whereas it
was necessary to protect rather than to override the rights of successors
in title. He recalled that the study group text had contained a formula
which gave him full satisfaction ("within a period of 50 years following
the death of that person®) and he suggested reinserting it in the text.

168. The Chairman drew the attention of the committee to the fact
that some confusion seemed to have arisen in respect of two distinct
situations: the first was that where the creator of an cobject was unknown;
which was in particular the case with ethnographic objects, in respect of
which the text had been amended so as to refer to the age of the object.
The second situation was that where the person who created the object was
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known, and this was a préblem which was well known in the f£field of
intellectual property law. He further recalled that the study gfoup had
wished to avoid a conflict between two international Conventions, namely
the future Unidroit Convention and the 1886 Berne Conventioen on copyright
apd its successive revisions, and te aveid the interegts of sucoessers
coming inte confliet with these of private or public possessors: for this
reason the period of 50 years from the death of the creator of the object
had been taken and not that of the creation of the object itself. It was
therefore necessary to distinguish the two questions, although there was no
reason why they should not both be dealt with. A working group was set up
for the purpose of reviewing the language of Article 7, paragraph 1 {a).

169. Bub-paragraph (b) was not discussed by the committee as it had,
at previcus sessions, reached a consensus that since the purpose of Chapter
I1T was to combat illegal export, it was necessary that the legislation
governing export should be the same at the time the object left the
territory of the reguesting State as it was at the time when proceedings
commenced. It was indeed difficult to conceive of a request for return
being brought at a time when the export was no longer illegal.

170.  The committee then turned to paragraph 2 which laid down the
principle that no effect would be given abroad to export prohibitions
concerning cultural objects if the request for return was not brought
within certain time limits. This paragraph raised exactly the same
questions as did the parallel provision in Chapter II (Article 3, paragraph
3) and the Chairman inquired whether the committee wished to transpose the
solution contained in Article 3, paragraph 3 to Article 7, parag:aph 2 or
whether there were differences between the two situations which justified a
different solution. '

171. One representative considered that since the two provisions were
structured in the same way, it would be logical to group them together in a
single general provision on time limits for the bringing of ciaims which
could be placed in Chapter IV on Claims and actions. Another representativé
suggested that the language of paragraph 2 should be aligned completely on
that of Article 3, paragraph 3, leaving it to the diplomatic Conference to
decide whether the periods should be the same and therefore whether thers
should be one single provision only. The guestion of the special rule for
public collections in Chapter II was raised in the context of Chapter III
and one representative considered that it would not be advisable to seek
too great a degree of harmonisation since public collections were more
exposed to the risk of theft than to that of illegal export and that there
was no connection between public access to an object and illegal export.
Another representative suggested that if the committee were to decide
against one single provision in respect of time limits, then, with a view
to seeking conformity with the drafting in Chapter II, paragraph 2 of
Article 5 should be relocated, for example as a new paragraph 4.
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172. The question of the length of the periods was not considered in
detail since it had been decided that the decision should be left until the
diplomatic Conference, although one representative insisted that the
shorter periocd of one year which was contemplated was much too brief to
permit the gathering of the necesgary information, and that this would
greate even mo:a diffieuitiss for Governments than for private individuails,

173. On second regading, a member of the working group that had baen
‘entrusted with the task of redrafting Article 7, paragraph 1 (a) submitted
to the committee the results of its work {cf. Study LXX =~ Doc. 47, Misc.
20). He also indicated that document Misc. 22 contained the full text of
Article 7 and drew the attention of the committee to document Mise. 23,
submitted by the Secretariat. which proposed a restructuring of paragraph
1. The chapeau of paragraph 1, as it appeared in document Misc. 20, had
been amended so as to refer only to paragraph 1 of Article 5 and not to the
whole of the article. The working group had then distinguished those cases
where the creator of an object was known from those in which he or she was
unknown. In the first situation, mentioned in sub-paragraph {a), return of
the object could not be reguested when it had been exported durlng the
lifetime of the person who had created it and the working group had
reintroduced, between square brackets, the reference to the period after
the death of that person, reducing it however to five years {(and not 50 as
had been the case with the study group text). One member of the working
‘group explained this change on the ground that it was necessary to
safeguard the rights of heirs and to permit the proceedings for the winding
up of an estate to be completed and that the five year period should be
sufficient to do that in most cases. He suggested another solution that
would consist in following the EEC Directive which, in its Annex, provided
for a period of 50 years as from the time of the creation of the. chiject,
Another member explained that this criterion appeared in the text in square
brackets because while it was true that a consensus had emerged within the
working group to the effect that perscns who had created an object should
be able to export their work during their lifetime, since that would
encourage creativity, some members of the group had been opposed to
prolenging that period after the creator's death.

174. One representative believed that this proposal enlarged too much
the scope of the provision. Hitherto, in effect, the Convention could only
have applied to cultural objects which were at least 50 years old, whereas
it was now capable of application to objects that had been created very
recently.

175. The Chairman put to the vote sub-paragraph {(a) of paragraph 1 as
amended by the working group (Misc. 20), including the words in square
brackets: 13 delegations voted in favour of the text, 14 against and five
abstained. The Chairman deemed the text to have been rejected and then
inquired of the committee whether it wished to reintroduce the words
between sgquare brackets.
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i176. Bome representatives thought it important to reintroduce the
reference to the period following the death of a person who had created a
cultural object which was to be found both in the EEC Directive and in the
study group text. Another representative stated that he was not sure that
each State could, in its domestic law governing export, deal with this
" guestion as it wished. If a State made no provision for a limitation in
respect of cultural objects after 100 years as from the death of the
creator, Chapter III would not be applicable, and he was therefore opposed
to the reintroduction of the words in square brackets.

177. - The Chairman then put to the vote sub-paragraph (a) of paragraph
1 of Article 7 as contained in document Study IXX - Doc. 47, Misc. 22,
which reproduced precisely Misc. 20 of the working group: 20 delegations
voted in favour of the proposal as it stood (that is to say with a part of
it in square brackets) while ten voted against and five abstained. The text
in guestion therefore remained unchanged with the words "or within a period
of five years following the death of that person” between square brackets,

178. The committee then considered paragraph 1 (b) as proposed by the
working group which dealt with cases where the creator of a cultural object
was unknown. It was here above all necessary to have regard to ethnographic
objects and the criterion chosen had been the age of the object at the time
of the export. The working group had reached a consensus on a figure of 20
years, as against that of 50 which had previously appeared in the text. One
representative believed the 20 year period to be too short and suggested
coming back to that of 50, which had been chosen in the EEC Directive.
Ancther representative proposed placing the length of the period between
square brackets and to leave the final decision to the diplomatic
Conference. ' :

179. One representative expressed astonishment at the change in
approach from that which had characterised the text submitted to the
committee (Study LXX - Doc. 40) in which the age of the object had not been
related to the question of whether the creator was or was not known. One
member of the working group replied that the text which had previously been
considered had not seemed satisfactory to the committee of experts since
some States would have problems in determining the age of an object and the
working group had therefore decided that the principal factor to be taken
inte account should be the life of the creator {sub-paragraph (a)). but
that it was alsc necessary to cover situations where the creator would not
be known (sub-paragraph (b)}.

180. The Chairman then put sub-paragraph (b) to the vote, without
prejudice to the age of the object which would in any event appear between
square brackets: 19 delegations supported the retention of this
sub-paragraph while seven voted against and nine abstained. Some
representatives wished also to:vote on sub-paragraph (a) of paragraph 1. of
the initial text (Study LXX - Doc. 40) on account of the change in approach
now contemplated: nine delegations voted in favour of that text, five
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against and 15 abstained. Faced w1th a s;tuation in which two alternatlve
texts would ke submztted the diplomatic Conference on this. poznt and in
view of the outcome of the two votes, in particular the high number of
abstentions on the second which showed that the committee had not had
sufficient time to study the provisions in depth, it decided to submit one
text only. It expressed this preference by way of a vete (23 delegat;ons in
favour of opg  text ' only, ﬁlve in Eaveur of a;pernatzves and two
ahstent;cns) Ehe Ghairman stated that cply gqb—paxggraph (b) as propaseq
by the work;ng group would be included in the text that would be submitted
to the diplomatic Ceonference, although regard should be had to the views of
those who preferred a system in which the criterion of the age of the
cultural object would be of general application and not limited solely to
situations where the creator was unknown. :

181. Finally, the committee considered the last part of paragraph 1
dealing with the question of indigenous communities. Some representatives
considered that lack of time had not permitted the committee to consider
either the definition of an "indigenous community" or its use of cultural
objects in sufficient depth to permit the provision to be included in the
text, unless it were to appear between square brackets. The committee as. a
whole, including the authors of the proposal, agreed to this suggestion.

182. One representative believed it to be necessary, with a view to
facilitating comprehensibn of paragraph 1, to draw to the attention of the
different national authorities the fact that nothing in the text prevented
any Contracting State from providing in its national law on the export of
cultural objects that the objects referved to in sub-paragraphs (a) and (b)
could be exported from their territory without any restriction, from
1engthéning the periods mentioned or from prohibiting completely the export
of the cultural objects in guestion. He also stressed the connection with
Article 11.

i183.  The committee then considered paragraph 2 as it appeared in
document Study LXX -~ Doc. 47, Misc. 22 which took over sub-paragraph (b) of
the text submltted te the committee and provided that the return of a
cultural object could not be requested when the export was no longer
illegal at the time the return was requested. This text baving already been
agreed by the committee of experts, one representative simply noted that it
would be more logical to relccate the paragraph in the chapeau of paragraph
1.

184. TLastly, the committee considered paragraph 3 ‘eoncerning the
periods within which a request for return must be brought. The committee
reaffirmed its preference for the time being not to group together the two
provisions on limitation periods (in Article 3 and Article 7) in a single
provision, but agreed to harmonise the wording and to place paragraph 3 at
the end of Article 5 so as to follow the presentation in Chapter II.
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185. One representative however wished to introduce in the paragraph
the notion of imprescriptibility in respect of the return of illegally
exported cultural objects. It was replied that the notion did not appear in
the text because a large number of representatives had stated that they
could never acgept a GConventiop without an absqlute limitation gerimd(
Nothing however would prevent the representative in guestion raising the
matter once again at the diplomatic Conference,

186. One representative alluded once more to the question of the
interruption of limitation periods and of the desirability of introducing a
provision on that matter in the draft. Views were divided within the '
committee, some believing that such a provision should be included as there
was no established practice in connection with the breaking off of
diplomatic relations for example, whereas others suggested that the
intention of the study'group had been to lay down minimum rules to combat
abuses resulting from the illegal circulation of cultural objects and not
te cover all procedural issues which might arise wunder private
international law. A consensus f£finally emerged within the committee to the
effect that since the question of the interruption of limitation periods
was closely related to that of the length of those pericds, it too should
be settled at the diplomatic Conference.

187. In connection with Article 7, which appeared in document Study
LXX - Doc. 47, Misc. 39 corr. and reflected the outcome of the discussions
of the committee, one representative drew attention to the fact that the
provisien concerning indigenous communities had been included as
sub-paragraph (c¢) of paragraph 1 so as to avoid creating an exception to an
exception. The result of this reldcation of the provision would however now
be that it would pever be possible to return such objects, which ran
precisely counter o the intention of the committee. It was therefore
necessary to come back to the former wording. One representative proposed
adding at the beginning of Article 7 the words "axcept where the cultural
chject was created by a member of an indigenous community ..., the
provisions of paragraph 1 of Article 5 shall not apply where aes™). The
Chairman suggested that since there was agreement on this idea, it should
be left to the Unidroit Secretariat to find an appropriate formulation.

Article 8

188. There was no desire within the committee as a whole to reopen
the question of the principle of compensation for a possessor who did not
know that a cultural object had been illegally exported from the territory
of a Contracting State, which was laid down in paragraph 1 and which® had
been the subject of a consensus at the preceding session. One represen-
tative however drew attention to two differences between this provision and
the corresponding paragraph in Chapter II (Article 4, paragraph 1)}, the
first being the absence of any reference to the requirement that the
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possessor should prove that it had exercised the necessary diligence. One
member of the study group replied that while there had within that group
been general agreement that theft called for a higher standard of diligence
than that presently required by the rules governing good faith, this was
not the case with ragard to illegal export. The groyp had therefore been of
the view that it would not be possible to go beyond the content of
paragraph 1 without rupning the risk of a number of States not ratifying
the futuyre Convention.

189. One representative nevertheless proposed a redraft of the
beginning of Article 8 with a view to ensuring a greater degree of consis-
tency with Article 4 (cf. Study LXX - Doc. 43, p. 3). As the paragraph was
presently drafted, the burden of proof lay on the requesting State to
establish the bad faith of the possessor, whereas under Article 4 the
possessor had to prove that it had exercised due diligence when avguiring
the object, a notion which was then defined in paragraph 2. With the
support of a member of another delegation, that representative drafted two
paragraphs for Article 8 which would reflect this approach, namely that it
would be stated clearly that the burden of establishing good faith lay on
the possessor of an illegally exported cultural object, the effect of which
would be to oblige potential purchasers to make closer inquiries into the
provenance of such objects so that they would run the risk of having to
return them, thus losing the object and the purchase price paid (cf. Study
LXX ~ Doc. 47, Misc. 30 rev.). A second paragraph would set out the factors
that would permit a determination of whether the possessor had exercised
due diligence. :

190. Although this proposal was submitted at too late & stage for the
committee to take a decision upon it, it nevertheless gave rise to an
exchange of views. One representative stated that it was, in situations
involving illegal export, above all for the seller and not for the pur~
chaser to seek information regarding the origin of cultural objects, all
the more so when the seller was a dealer. At present there were in many
countries no ways to sanction the seller of an illegally exported cultural
object. The representative believed that it was in the first place for
national law to reguire, especially of dealers, the exercise of a degree of
diligence. In this connection another reprasentative suggested that
legislators should enact rules which were clearer and more easily under-
standable by sellers and purchasers.

181. The Chairman then recalled the desirability of eliminating as
far as possible square brackets in the text which would be submitted to the
dipiomatic Conference. The first of these concerned the words "law
applicable to the protection of cultural objects" which had been replaced
by "law regulating the export of cultural objects because of thair cultural
significance" that had been proposed by a working group and accepted by the
committee.



-49_

192. The second langﬁage in square brackets related to the actual
knowledge of the possessor of the illegal export of an cobject or whether he
or she'“ought reasonably to have known of it”., The committee considered
that the same language should be employed as that in Article 4 with a view
to qncaqr@glng possessors te be more diligent. One representative drew
attén ion to the fasgk that the werd "reasonably" did not appear in the
French text of this paragraph an@ on the assumptlan that thig was an
oversight suggested that it should be included, as in Article 4. The
committee registered its assent on both points.

193. One representative then explained that the words "would be, or",
which were likewise placed between sguare brackets because the committee
had wished to give further consideration to the temporal factor, were
intended to cover the situation where a person dellberately went to a State
with export controls and purchased a cultural cbject in full knowledge that

it could not be exported. Another representative suggested that this
language should be deleted on the ground that compensation should only be
paid when the acguisition of the cbject in good faith had taken place after
the illegal export. There should then be no protection, and therefore no
compensation, for a purchaser whe acquired a cultural obkject on the
territory of the State of origin. Other representatives believed that the
Chapter on illegal export sheould not apply until such time &8 the cultural
object had in fact been illegally exported. In these circumstances the
committee'decided +o delete the language in guestion.

194. The committee then turned to paragraph 1 bis which provided that
in the absence of an export certificate accompanying a cultural objiect the
bad faith of the possessor should be conclusively presumed. When
considering other provisions concerning the certificate, in the absence of
which the sale, purchase, import and/or export of a cultural object would
be prohibited by Contracting States, the committee had expressed the view
that such a certificate could only be of an optional character and its
absence not a greound for presuming bad faith. Most members of the committee
were in general opposed to the introduction of provisions regarding such a
certificate, either because a public law provision had no place in a
private law instrument, or because they could noct accept the idea of an
- irrebuttable presumption.

195. Although a suggestion had been made that any provisions on the
certificate should appear in the final clauses of the future Conventicn,
one representative believed that the time had come to refer to such
certificates and proposed a new form of wording that would avoid a specific
reference to "bad faith" which appeared nowhere else in the draft: "Where a
State Party to this Convention has dinstituted a system of export
certificates, the absence of an export certificate for an object for which
it is required shall put the purchaser on notice that the object has been
unlawfully exported" {ef. Study LXX -~ Doc. 42, p. 4l). The language
proposed did not go as far as the initial preoposal but might prove more
acceptable to the committee.
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196. The discussion within the committee related to three different
aspects of the proposal: the first concerned the language employed. One
representative suggested that the words “Yexport ocertificate” were not
acceptable as they made a general reference to what could be described as a
passpert that would accompany every object, He therefore suggested that an
alternative might be found in such words as "licenpce", "authorisatien" or
"permit”. The segond peint concerned the optieonal character of the dogument
to which the committee had already agveed,

197. The legal conseguences of the existence or absence of such a
certificate constituted the third aspect of the gusstion, on which the
committee was still in disagreement. Some representatives could not accept
the notion of a presumption attaching to the certificate, even with the new
wording, which amounted to the creation of a legal presumption. The
Chairman however suggested that it was not possible at this stage of the
work to embark upon a detailed discussion of the legal implications of the
proposal, whether it be in regard to the burden of proof or the legal
position of the possessor according to the existence or absence of the
certificate, and he proposed that the paragraph be placed in sguare
brackets.

198. One vrepresentative insisted on the need to recognise the
connection between this provision and the definition of cultural objects in
Article 2, stating that if all cultural cobjects were to be covered by the
future Convention such a provision would be unacceptable. If, on the other
hand, the application of the Convention were to be limited to objects of
"outstanding® significance, then it might be possible to consider further
the proposal regarding the certificate. ‘

199. While most representatives were prepared to accept the
Chairman's proposal to place the provision between square brackets with a
view to a more detailed examination of it at the diplomatic Conference, one
representative suggested another way of reaching the same result which
would avoid the sguare brackets. Her proposal consisted in adding at the
end of Article 8, paragraph 1 a reference to the circumstances in which the
object had been acquired, as had been the case with Article 4, paragraph 2.
The text might therefore read as follows: " ... at the time of the
acguisition, having regard to all the circumstances and in particular to
the existence of a certificate, that the object ...".

200. The Chairman put to the vote the twe proposals regarding the
export certificate. As to the first question concerning the placing between
sguare brackets of the new wofding of paragraph 1 bis, 19 delegations
supported it, nine voted against and two abstained. With regard to the
second proposal to introduce a new phrase in paragraph 1, 13 delegations
voted in favour, eleven against and five abstained. The first sclution was
therefore retained, namely the adoption of a modified version of paragraph

1 bis.
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201. The committee then turned its attention to paragraph 2. Some
representatives recalled that the idea underlying this paragraph was to
promote the return of cultural objects when the requesting State did not.
have sufficient fznanc;al resgurces to compepsate a diligent purchaser.
They further recalled that, at the last sesslaa, the pommittee gga

state and whlle some questlons had been ralsed fer example what were the
"necessary guarantees", 18 delegaticns voted in favour of the retention of
the paraglc'aph,r eight against and ten abstained.

202. There was no discussion of paragraph 3, which provided that the
costs ‘associated with the return of a cultural object shoald be borne by
the tequesting State, without prejudice to its right to recover costas from
any other person, that principle having been generally asceptai at the
precedlng se551on of the committee.

203. Paragraﬁh 4, which provided for +the possibility for a third
party to pay compensation in the place of the regquesting State, subject to
certain conditions, corresponded to a provision which had already' been
deleted from Chapter Ii. One representative insisted that it was necessary
to maintain this provision in Chapter III as it would encourage the return
of cultural objects by facilitating the payment of compensatlon to a
possessor. B majority of the members of the committee believed however that
it would be preferable to have no such provision in the text and that if a
claimant wished to agree with another person for the payment of'
compensation in exchange for certain undertakings concerning the future
possession of the object, such as access, insurance and conservation, this
should be dealt with by an agreement between them and not in the future
Convention, which in no way prevented such arrangements. In the vote on
this question, five delegations supported the retention of the paragraph,
while 14 preferred its deletion and 18 abstained.

204. Lastly, the committee reaffirmed its agreement in principle as
to the need to take account of the situation contemplated by'paragraph 5
which corresponded to Article 4, paragraph 3. The sponsor of the words
between sguare brackets stated that he was not ingisting on their
retention, while hoping that this guestion would not be overloocked during
the discussion on the issue of retroactivity.

205. On second reading, the Secretary~General stated that paragraph 1
had been amended in accordance with the instructions of the committee. A
modified version of paragraph 1 bis had been included together with
paragraphs 2 and 3 which were unchanged, while paragraph 4 had been deleted
{cf. Study LXX - Doc. 48, Misc. 41). The Secretariat had moreover
renumbered the paragraphs in the light of the fact that paragraph 1 bis had
become paragraph 2.

206. Between the two readings of Article 8, the committee had
considered Article 10 relating to the non-retroactivity of the future
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Convention and had decided to delete the article. The répxéséntatiﬁa hho
had proposed the language in square brackets in Article 8, paragraph 5 (now
renumbered)} stated that his delegation's proposal was of the ocutmost
importance for those museums or institutions which did not purchase certain
cultyral cobjects hut obtained them by way of suyccesgion or gift. Without
the language in square brackets, the return of a eultural object could be
vequested on the basis of the knowledge of a person whe had lived many
years before, and not gf that of an event whigh had oewurred sfter the
entry into force of the Convention. This difficulty could have been dealt
with by paragraph 1 of Article 10 but that provision had now been delsted.

207. Another representative added that in view of the delation of
Article 10, and the absence of the phrase in square brackets in Article 8,
paragraph 4 (zlso to be found in paragraph 3 of Article 4), it would be
necessary for any State implementing the Convention to make provision in
its national law for the situations which would be covered after the entry
into force of the Convention. This would create problems with regard to the
temporal application of the Conwvention by States Parties.

208. One representative noted that even if there were to be no
specific provision on the question of non-retroactivity, there did exist in
international law a general principle to the effect that treaties ware not
retroactive. Ultimately, the committee decided to delete the words between
square brackets and to draw attention to the problem in the explanatory
report which would accompany the text to be submitted to the diplomatic
Conference.

Article 8 bis

209. The representative who had initially proposed this article,
which had appeared in square brackets in +the text submitted to the
committee since its second session and which had never been the subject of
discussion, withdrew his propozal. The article was therefore deleted.

‘CHAPTER IV - CLAIMB AND ACTIONS

Article ©

210. When presenting Articie 9, the Secretary-General of Unidroit
drew the attention of the committee to the connection between Article 1
establishing the substantive scope of application of the Convention and
Article 9 concerning the rules of jurisdiction with respect to claims under
the Convention. He suggested that the gquestions which arose in relation to
this article were the internaticnal character of a claim, the bodies which
should enjoy jurisdiction under the Convention and whether the Convention
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should, in addition to.  jurisdiction, also deal with the recognition and
enforcement of judgments. He added that four different versions of Article
9 had been submitted, almost all of which adopted an approach different
from the others.

211. The committee began by considering Alterpative I which
reproduced the text prepared by the study group and whish, in paragraph 1,
offered an option to the claimant to bring an action either before the
courts or other competent bodies of the State where the possessor had its
habitual residence, or those of the State where the object was located at
the time a claim was brought. The Secretary-General of the Haque Conference
on Private International Law supported the introduction of a special new
ground of jurisdiction in respect of stolen or illegally exported cultural
objects, that is to say the court of the place where the object was
located. In fact, he pointed out that there was at the present time in
comparative law no ground of Jjurisdiction based solely on the location of a
movable, which was perfectly wunderstandable in relation to ordinary
transactions involving movables for which no international jurisdiction was
reguired (it was necessary to bring an action before the court of the
defendant or the place of performance of the contract ...). Even the 1968
Brussels Convention on Jurisdiction and the Enforcement of Judgments in
Civil and Commercial Matters, and the 1988 Luganc Convention which bhore the
same title, and which dealt with all aspects of Jjurisdiction at inter-
national level, did not contemplate this particular ground.

212. A number of representatives expressed their support for the
paragraph on account of its clarity but they wished to proceed rapidly to
an examination of paragraph 1 of Alternative II which was very similar. One
representative believed that if the committee were to opt for this text
then it would be necessary to define the concept of "habitual residence".

213. The comnittee then reiterated its support for paragraph 2 which
allowed the parties to submit their dispute to another jurisdiction or to
arbitration. One representative however recalled that since some types of
contract were not universally recognised, for example consumer sales, he
would have difficulty in leaving total freedom to the parties. In his view
nevertheless arbitration did not cause a real problem on condition that it
concerned only stolen and illegally exported cultural objects. The Chairman
took note of the guasi~unanimity in favour of arbitration and the choice of
jurisdiction.

214. Alternative II had been submitted by the delegation of the
Netherlands and the Secretary-General of the Hague Conference, and it was
this latter who explained that the present wording of Alternative I might
be read in such a way as to suggest that other grounds of jurisdiction were
excluded. There were however other possible grounds such as the State where
the theft was committed or the place of residence of the thieves, etc. He
stated that the purpose of the new paragraph 1 was to add the special
ground of jurisdiction of the place where the object was located to all
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those existing under the ordinary Jlaw of the States Parties to the
Convention or which were based on international conventions.

215. Most representatives believed this text to be preferable to that
pcontained in Alternative I as it stated ¢learly what had hitherto only been
impiicit, thus leaving the door open to an a geptrarig reading. Hovever,
the words "witheut prejudice to the ordinary rules ..." were the subject of
criticiem  ag some considered that Fhey were in effgct giving a "blank
éﬂeque,“ whereas other representatives saw them as introducing an element
of uncertainty into the Convention for while there were conventions dealing
with jurisdiction, this one had an entirely different objective. The words
vordinary rules" were alsc ccnsidered to be inappropriate and proposals
were put forward such as "generally applicable® rules, "national rules" or
yet again "rules in force in Contracting States relating to jurisdictionr,
the author of the last proposal suggesting that the provision should apply
only to stolen cultural objects.

216. One representative suggested that the formula to be found in the
first two alternatives wae too broad and he proposed that jurisdictional
rules should be tailored to particular situations. He pointed out for
example that if a cultural object were to be located in State X, without
its having been stolen there, or any person implicated in the theft having
his or her residence in that country or being a national of it, but that
one of them worked there, he would not wish to see the courts of that State
enjoying jurisdiction over the matter. Another representative suggested
that those problems might be solved in a clause providing that, in respect
of stolen cultural objects, a Contracting State was under no cobligation to
-apply the rules of the Convention when the law applicable to the
acquisition after the theft was that of a non-Contracting State., He
recognised that this was a completely novel idea and in any event, the
further the discussions were prolonged, the more he was convinced that it
would be preferable not to deal with jurisdiction in the text. The Chairman
proposed at this stage simply taking note of this =solution which would
modify radically the text as a whole by in effect deleting Chapter IV.

217. Another representative noted that <the text referred to a
"Contracting State" and he wondered what would be the situation if the
object were to be found in a non-Contracting State. He suggested that it
would be useful for the Contracting State where the possessor was resident
tec be given jurisdiction (as was proposed in Alternative IV). The Chairman
took note of this cbservation while stressing that the question of whether
the word "Contracting™ should or should not be clarified had been raised on
a number of occasions and the committee should not lose sight of it,

218. ©Paragraph 2, which made provision for resort to be had to the
provisional, including protective, measures available under the law of the
State where the object was located, even though the c¢laim had been brought
before the courts of another Contracting State, was not the subject of dis-
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cussion and no representative objécted when the Chairﬁan suggested that
there was a consensus in favour of its retention.

212. One representatzve considered that the purpose of Artxcle 9 was
iction but slse te define more
Epﬁglflgélly why;h ;Btematmml @cgenﬁ were admigsible and he recalled a
proposal ;ébled at earlier sessions of the gommittese which spught to
determine which parties would be entitled to bring a claim, under what
circumstances and in which States (cf. Alternative III).

220. The Secretary-General of the Hague Conference stated that while
he could understand the concern which léy behind the proposal, what was at
issue was in effect the scope of application of the Convention, in respect
of which it was not possible to rely on the technicsal rules governing
jﬁriadiction. He added that this alternative should be located in Article 1
S1nce it was there that one found all the rules determining the scope of
appllcatlon of the Convention. He was moreover amazed that paragraphs 1 and
2 of the proposal should refer to the place of habitual residence of the
claimant, as this was an aspect with which no other international
convention had hitherto concerned itself. Another represeﬁtétive believed
that the desired effect of paragraphs 1 and 2 would be met by Alternative
ITI and that of paragraph 3 by the provisions of Article 1, sub-paragraph
() as regards the international character of the situation. Finally, ghe
could not see the practical effect of paragraph 4 since it was difficult to
envisage a claimant seeking the return of an object on the basis of the
existence of such an "international situation" if the cbject had never been
removed.

221. The Chairman noted a very broad consensus within the committee
against the approach set out in Altermative III.

222. The committee then considered Alternmative IV which was composed
of five articles and which dealt not only with the question of jurisdiction
but alse with that of enforcement. The Secretary-General of the Hague
Conference stated that the enumeration in paragraph 1 of Article % of the
three grounds of jurisdiction was a realistic one as those mentioned were
the ones most often relied upon in practice. However, the purpose of the
alternative in question was much broader since it amounted in effect to
obliging States to assume Jjurisdiction in those cases where the facts of
the situation were such as to create jurisdiction on their territory. There
would in other words be a unification of the rules governing jurisdiction
but limited to three grounds alone whereas in some States other grounds of
jurisdiction might exist.

223. He further suggested that the 5tates Parties to the Brussels and
Lugano Conventions would certainly press for and obtain the introduction of
a clause which . would read along the following 1lines: "if two or more
Parties are bound by a treaty ..., the rules contained in that treaty shall
prevail over the corresponding provisions of Articles ... ", and since no
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other Convention of this type specified as a ground of jurisdiction the
location of the object, that ground would be lost for cultural objects
whereas its retention would constitute a step forward. It was therefore
necessary to ensure that if certain States called for the respect of their
own Bystems, they should at the same time accept the 3;;r:.sd1c:t10n of the

224. Another representative stressed that it would be extremely
difficult for States to accept the jurisdiction of the State on whose
territory the illegal act had been committed, for which provision wae made
in sub~paragraph (¢} of paragraph 1, above all when those States were bound
by constitutional rules protecting private property.

225. The committee then turned its attention to Articies 9 bis to 9
guingues which reflected a proposal to complete the rules on jurisdiction
by adding rules on recognition and enforcement. Some representatives
suggested that the proposal raised difficult political choices in an area
as sensitive as that of cultural objects. They considered that while the
system was by and large compraheﬁsive, gsome important gquestions had not
been dealt with such as Iis pendens or the problem of incompatible
decisions_(theﬁe might in effect be claims for restitution brought by two
different claimants). While sharing the concern of those which had led them
to propose the rules on enforcement, most representatives believed that
there would be a severe risk of compromising the ratification of the
Convention if it was sought at any price to include therein rules which
were not absolutely indispensable.

226. The Chairman summed up the opinions of the representatives on
the various points and reguested the committee to take a stand thereon
through a series of votes. In the firstnplace he enquired of the committee
whether it wished to accept the most radical proposal advanced during the
discussions, namely that calling for the deletion of cChapter 1IV: 16
delegations wvoted for its retention, six for its deletion and nine
abstained. Chapter IV having thus been retained, the Chairman asked the
committee tc vote on paragraph 1 of Alternatives I and II: nine delegations
supported paragraph 1 of Alternative I, 18 preferred paragraph 1 of
Alternative II and three abstained. The last vote took place on
Alternative IV in which six delegations supported its retention, 15 voted
for its deletion and nine abstained. That alternative was therefore
rejected.

227. The Secretary-General then stated that a new Article 9 composed
of three paragraphs would be submitted to the committee: paragraph 1 would
be the former paragraph 1 of Alternative II, paragraph 2 the former
paragraph 2 of Alternative I and paragraph 3 the former paragraph 2 of
Alternative II.

228. Finally, the committee briefly considered a proposal for the
introduction of two new paragraphs in Article 9 referring to the habitual



- 57 =

residence of the claimant (ef. Study LXX =~ Doc. 47, Mise. 28). The
delegaticn which had sponsored the proposal indicated that it was intended
to answer two guestions: the first of these was who could bring a claim and
the second where the claim could be brought. Although the committee had no
time teo disguss this proposal in detail, some representatives repeated
their serious doubts at introducing in the Convention the congept of
habitual residence ip view of the general rules of private interpatienal
law.

CHAPTER V - FINAL PROVISIONS

Article 10

229. This article, which determined clearly the temporal scoj_je_,_of
application of the future Convention by providing in paragraph 1 that it
only concerned situations arising after the entry into force of the
Convention, had not been discussed at the previous session of the
committee. Some representatives had however recalled on a number of
occasions the importance which they attached to the principle of the
non~retroactivity of the future Convention and the fact that their
acceptance of certain provisions was entirely conditional wupon the
endorsement of that principle. One member of the study group recalled that
the latter had drawn a distinction between the probiems facing those
countries which were today victims of the unlawful traffic in cultural
objects and the problem of very important cultural objects which had left
their country of origin many years ago, for whatever reason that might have
been. A consensus had been reached within the study group to deal with
illegal traffic in the future but that consensus had not extended to the
past.

230. A large number of representatives reiterated their attachment to
the principle of the non-retroactivity of the future Convention although
some believed that the presence of a specific article to that effect was
not necessary in view of the fact that the rule was already enshrined in
the Vienna Convention on the Law of Treaties and had never been:guestiéﬁed.
Other representatives were however convinced of the necessity of including
such an article in the text given the special subject matter of the
Convention and one of them proposéd dividing up the provision by laying
down one rule for Chapter II and another for Chapter III (cf. Study LXX -
Doc. 47, Miscs. 19 and 26). Another proposal was made along the same lines
(cE. Study ILXX - Doc. 47, Misc. 32). Another representative proposed
replacing Article 10 by an article to be included in Chapters II and III,
while yet another suggested stating in the preamble that the intention was
to legislate for the future without in any way recognising a fait accompli
or legitimising thefts or illegal export which had taken place before the
entry into force of the Convention.
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cultural heritage should be returned tc the territory of the State of
origin, and it was in his view necessary to reject such an idea.

238, All reppresentatives were unanimous in agreeing that the new
proposal perhaps started out from an erroneous interpretation of the
original text for it had not been the intentien in any way te affect the
right of States to call for the return of their cultural objects on a
diplomatic or bilateral basis. It might therefore be necessary to state
this clearly, for example in the preamble. The UNESCO representative alsc
recalled the existence since 1978 of the Intergovernmental Committee for
Promoting the Return of Cultural Property to its Countries of Origin or its
Restitntion in case of Illicit Appropriation; she stated however that only
on seven occasions had States had recourse to the committee. She suggested
that the committee could play a role in facilitating bilateral negotiations
for the restitution or return of objects stolen or illegally exported
before the entry into force of Convention. -

236. Another representative recalled that if the Convention did not
itself make provision for its temporal sphere of application, the genersl
principle of non-retcactivity would apply but she stated that she could
understand the concern of those Stateés which felt that they would be unable
to ratify the future Convention if the principle of non-retroactivity were
not to be expressly mentioned in the text. She therefore proposed deleting
paragraph 1 of Article 10, wondsring whether paragraph 2 might not be
sufficient for those States. Some representatives believed that the
paragraph was so self-evident that it would be preferable if one wished to
say anything at all to do so in the preamble.

237. In the light of the c¢riticisms made, the delegation at the
origin of the propeosal containing an exception to the principle of
non~-retreactivity (Study ILXYX - Doc. 47, Mise. 25} proposed a new
formalation limiting the application of the exception. In effect, it
contemplated the application of the Convention "where objects [were] stolen
or illegally removed prior to the entry into force of the Conventiorn and
acguired by the possessor subsequent to the entry ‘into force of the
Convention” (Study LXX - Doc. 47, Misc. 31). It called on the committee to
vete on this new proposal or, in the alternative, to delete paragraph 1.

238. The Chairman summarised +the situation, recalling that the
adversaries of the principle of non-retroactivity had a twofold and
legitimate concern. The first was the idea that Article 10 could be
interpreted as legitimising the illegal traffic in, and theft of, cultural
cbijects before the entry into force of the Convention, while for others
this clearly manifested an error in interpretation which could be avoided
by clarification in the preamble. The second concern was that the provisicon
could be interpreted as limiting the freedom of States to call for the
restitution of cultural ocbhjects otherwise than under the Convention, while
in fact it was unthinkable that Article 10 in any way limited the freedom
of a State to proceed on the basis of bilateral or diplomatic negotiations.
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Here again this could be made clear in the preamble of the Ffuture
Convention.

239, The Chairman then put to the vote the proposal contained in
document Study LXX = Doc. 47, Misc, 31: 14 delegations veoted in favour of
the proposal, 15 against and four abstained. The propeosal was therefore
rg;eateﬂ He then asked the committee te vote on the deletion of paragraph
1: 17 delegationg voted in fayour, B against and 8 abstained. Paragraph 1

of Artlcle_lo was therefore deleted.

240. Paragraph 2, which provided that a State may make a claim
cutside the Convention for the restitution or return of an object that had
been stolen or illegally exported bhefore the entry into force of +the
onvention was not the subject of any lengthy discussion. Some
representatives considered that such a provision was unnecessary as its
content would in any case be applicable in conformity with the normal rules
of intermational law, and that it could be restated in the preamble of the
future Convention. -

241. The same was true of paragraph 3 which related in particular to
excavations. One representative however drew the attention of the committee
tc a new propesal in Study LXX -~ Doc. 47, Misc. 29. He recalled that
situations existed in which it would be impossible to prove the exact date
on. vhich the excavated cultural object bhad been acquired or exported
whereas this date was decisive for determining the application of the
Convention and, if nothing were to be said, there could be no restitution
of such objects on the basis of the future Convention. Some representatives
however believed that this proposal would extend the temporal scope of
application of the Convention to cultural objects which had been illegally
removed ifrom excavations before the entry into force of the Convention,
which was another way of reintroducing the principle of retroactivity and
they were therefore opposed to it.

242. 1In these circumstances, the Chairman enguired whether there was
any wish to retain the last two paragraphs and no representatives having
taken the floor, it was decided to delete the article as a whole.

Article 11

243, The committee then turned to Article 11 which provided that the
future Convention 4id not prevent Contracting States from applying their
national law in cases where this would be more favourable than the
provisions of the Convention to the restitution or return of stolen or
illegally exported cultural objects. The Chairman requested the members of
the committee to indicate their views on the choice of legislative
technigue to be followed, that was to say a detailed provision of the kind
at present to be found in Article 11, or a general formmla.
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244. The Secretary-General of Unidroit recalled that the study group
had initially envisaged a general formula which would permit those States
whose legislation offered more favourable treatment to the claimant not to
reduee that protectipn. The group had however subseguently come to the
conclusien that the charagter of the rules laid down by the future
Cepvention was in contradiction with the technique followed by the study
group which would have a negative effect in that it would deprive the
Convention of its character of a uniform law, and. that it would therefore
be preferable to specify the situations in which a Contracting State {the
State addressed) could offer to the claimant more favourable treatment than
that for which the future Convention made provision. He suggested that the
question of the choice of the formula to be adopted was once more on the
table since, during the sessions of the committee of experts, further
situations had been contemplated and this could give rise to even more
potential problems.

245. A majority of representatives favoured the return to a general
formula, cne of them suggesting the form of werding which was to be found
in a proposal that had been made for Article 1, paragraph 2 and which read
as follows: "Nothing in this Convention shall prevent a Contracting State
from applying any rules more favourable +towards the restitution or the
return of a stolen or an unlawfully removed cultural object than provided
for by this Convention® (cf. Study LXX - Doc. 47, Misc. 2).

246. A majority of representatives supported the new language of the
proposal but considered that it should be located at the end of the text
and not in Article 1 which concerned the scope of application. Some
representatives also wished to see the application of more favourable rules
which already existed made obligatory for Contracting States (cf. Study LXX
- Doc. 47, Misc. 4). :

247. . Following this first exchange of views, the Chailrman decided to
entrust a working group with the task of drafting the new provision on the
basis of the proposal that had been made. This group suggested to the
committee that the present text of Article 11 be replaced by the proposal
made in plenary (Study LXX - Doc. 47, Misc.2) although some: doubts had been
expressed  as to whether that proposal would necessarily cover all the
guestions dealt with in the detailed formula (for example the possibility
of extending the application of Chapter II of the Convention to offences
other than theft) (Study LXX - Doc. 47, Misc. 7}. The group had also agreed
that its mandate did not cover the gquestion of whether the language of
Article 11 should leave an option for Contracting States to apply more
favourable rules or whether it should be an obligation for Contracting
States to apply such rules as already existed or might in the future exist.

. 248. The group had alsc considered the question of whether the final
clauses of the Convention should contain a provision contemplating a
declaration by Contracting States as to those instances in which they would
provide more favourable treatment than that offered by the Convention or



- 62 -

whether such information might be exchanged in the framework of a system of
central authorities as had been proposed by one delegation. Although the
group had considered that this matter was not covered by its térms of
reference, it had nevertheless wished to raise it before the committes.’

249. As te the guestion of whether the new formulation covered all
those matters which were dealt with in the present list, one representative
sqggested that those pomnts which were not covered by the new grevigzpn
were not related to the question of more favourable treatment. This was in
particular the case with sub-paragraph {(a) {(iv}) ("to apply its national law
when this would require just compensation in the case where the possassor
has title to the cultural object”) which was already dealt with in
paragraph 1 of Articles 4 and 8. Likewise, the possibility that the costs
mentioned in Article 8, paragraph 3 should be horne by a State other than
the requesting State or by another person was already alluded to in that
latter provision. Another representative also wished to see an explicit
reference to the possibility of extending the application of Chapter II of
the Convention to offences other than theft and a clarification as to the
applicable law. To this end, he proposed the text of a new article {cf.
Study LXX - Doec. 47, Misc. 18).

250. The committee voted by a large majority in favour of the text
submitted by the Unidroit Secretariat which was based on the discussions of
the committee and set out in Study LXX - Dog. 47, Misc. 40.

Article 12

251. The committee then oconsidered a proposal which had been
submitted at its second session (cf. Study LXX - Doc. 29, Misc. 51) but
which had never been the subject of discussion, aimed at safeguarding the
application of agreements concluded before the entry intc force of the
Convention by States Parties concerning the return of cultural objects that
had been exported. One representative suggested that the drafting of this
article posed problems for the member States of the European Community in
relation to the Directive and the Requlation. In effect; the article only
spoke of "agreements already concluded" which did not cover community
instruments and referred to agreements concluded before the entry into
force of the Convention whereas it was not inconceivable that the Directive
would in the future be revised or a new instrument adopted. In the absence
of a representative of the EEC Commission the Belgian delegation, acting in
the name of the country at present chairing the EEC Council, announced that
the member States of the Community were obliged to enter a reservation on
this article until such time as they could submit a new text to the
diplomatic Conference.

252. The Secretary-General recalled that it was customary to include
such a provision in the final clauses of private law Conventions. A draft
set of final clauses would be prepared by the Secretariat for the
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diplomatic Conference containing the usual provision {(for example the
number of ratifications necessary for the entry into force of the
Convention, the federal clause, etc.), which would permit the present
article to be deleted for the time being, The committes agreed to this
proposal.

Article 13

253. This article had also been submitted at the second session of
the committee (cf. Study LXX - Doc. 29, Misc. 51) without there being any
discussion on it. It related toe an undertaking on the part of States
Parties to impose no customs or other charges upon claims made pursuant to
the Convention or on cultural cbjects returned pursuant to the Convention.
Some representatives were of the opinion that the drafting of the article
needed to be amended as the connection between customs duties and other
charges and claims brought under the Convention was not clear (sub-para-
graph (a)).

254. Other representatives wondered whether the word "other” did not
refer to the costs of legal proceedings or a guarantee to be deposited by a
non~-resident bringing an action before foreign courts so as to ensure the
payment of costs and damages which he or she might be ordered to pay
{("judicatum solvi"). They also recalled that gimilar provisions were to be
found in a number of the Conventions of the Hague Conference on Private
International Law, but that the dispensation from depositing such a
guarantee was usually accompanied by automatic enforcement through the
diplomatic channel. Some representatives believed that in the absence of
such a provision the guarantee required could be very high in respect of
claims brought under Chapter II and that it might discourage States with
financial difficulties from requesting the restitution of stolen cultural
objects. This would cause no problems under Chapter III since a State would
in any event be dispensed from the need of depositing such a guarantee.
Another representative proposed deleting the article and amending paragraph
4 of Article 8 so as to include legal costs.

255, The Chairman suggested that the article could be deleted,
principally because of the doubts which existed as regards its purpose and
that it would be sufficient to mention the matter in the explanatory
report. It was so decided.

256. The President warmly thanked the participants for their
contributions to the discussions during the session which he declared
closed at 2 p.m. on 8 October 19493,
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{2) In determining whether the possessor exercised such diligence,
regard shall be had to the relevant circumstances of the acguisition,
including the character of the parties and the price paid, and whether the
posgesgsor consulted any accessible register of stolen cultural objects
which it could reasonably have. consulted.

(3) The conduct of a predecessor from whom the possesser has acguired
the cultural object by inheritance or otherwise gratuitously shall be
imputed to the poasessor.

CHAPTER IT1I - RETURN OF ILLEGALLY EXPORTED CULTURAL OBJECTS

Article 5

{1} When a cultural cbject has been removed from the territory of a
Contracting State (the reguesting State) contrary to its export
legisiation, that State may request the court or other competent authority
of a State acting under Article 9 {(the State addressed} to order the return
of the object to the reguesting State.

{2) To be admissible, any request made under the preceding paragraph
ghall contain, or be accompanied by, the particulars necessary to enable
the competent authority of the State addressed to evaluate whether the
conditions laid down in paragraph (3) are fulfilled and shall contain all
material information regarding the conservation, security and accessibility
of the cultural object after it has been returned to the requesting State.

{2) The court or other competent authority of the State addressed
shall order the return of the cultural object to the reguesting State if
that State proves that the removal of the object from its territory
significantly impairs one or more of the folleowing interests:

{a) the physical preservation of the object or of its context,

{b) the integrity of a complex object,

{c} the preservation of information of, for example, a scientific
or historical character,

{d) the use of the object by a living culture,

{e) the outstanding cultural importance of the object for the
regquesting State.



Article §

When a State has established its claim for the return of a cultural
object under Article 5 (3) the court or compatent guthority may only refuse
a closer, comnegtion with the culture of the State addrepsed or of a State
other than the requesting State.

Article 7
The provisions of Article 5 shall not apply when:

(a) the cultural abjéct was exported during the lifetime of the
person who created it or within a pericd of fifty vyears
following the death of that person; or

{r) no glaim for the return of the object has been brought before
a court or other competent authority acting under 2Article 9
within a period of five vyears from the time when the
requesting State knew or ought reasonably to have known the
location, or the identity of the possessor, of the object,
and in any case within a period of twenty years from the date
of the export of the object, or

{c) the export of the object in question is no longer illegal at
the time at which the return is requested.

Article 8

(1) When returning the cultural object the possessor may reguire
that, at the same time, the requesting State pay it fair and reascnable
compensation unless the possessor knew or ought to have known at the time
of acquisition that the object would be, or had been, exported contrary to
the export legislation of the requesting State.

{2) When returning the cultural object the possessor may, instead of
requiring compensation, decide to retain ownership and possession or to
transfer the object against payment or gratuitously to a person of its
¢hoice residing in the requesting State and who provides the necessary
guarantees. In such cases the object shall neither be confiscated nor
subjected to other measures to the same effect.

{3} The cost of returning the cultural obkject in accordance with this
article shall be borne by the reguesting State.



(4) The conduct of a predecessor from whom the possessor has acquired
the cultural object by inheritance or otherwise gratuitcusly shall be
imputed to the possessor.

CHAPTER IV - CLAIME AND ACTIONS

Article 92

{1) The claimant may bring an action under this Convention before the
‘courts or other competent authorities of the State where the possessor of
the cultural object has its habitual regidence or those of the State where
that object 1s located at the time a claim is made.

{2) However the parties may agree to submit the dispute to another
jurisdiction or to arbitration.

CHAPTER Vv - FINAL PROVISIONS

Article 10

This Convention shall apply only when a cultural object has been
stelen, or removed from the territory of a Contracting State contrary to
its export legislation, after the entry into force of tha Convention in
regpect of the Contracting State before the courts or other competent
authorities of which a c¢laim is brought for the restitution or return of
such an object.

Article 11

Each Contracting State shall remain free in respect of claims brought
before its courts or competent authorities:

fa}) for the restitution of a stolen cultural object:

(i} to extend the provisions of Chapter II to acts other than
theft whereby the claimant has wrongfully been deprived of
possession of the object;

{ii} to apply its national law when this would permit an
extension of the period within which a claim for resti-
tution of the ocbject may be brought under Article 3 {2);



(iii) to apply its mnational law when this would disallow the
possessor's right to compensation even when the possessor
has exercised the necessary diligence contemplated by
Article 4 (1),

(b} for the return of a cultural object removed from the territory of
another Contracting State contrary te the export legislation of that State:

{1) to have regard to interests other than those material under
Article 5 (3};

(ii} to apply 4its national law when this would permit the
application of Article 5 in cases otherwige excluded by
Article 7.

{c} to apply the Convention notwithstanding the fact that the theft
or illegal export of the cultural object occurred before the entry into
force of the Convention for that State.






" APPENDIX IV

DRAFT UNIDROIT CONVENTION ON THE INTERNATIONAL RETURN OF

STOLEN OR ILLEGALLY EXPORTED CULTURAL OBJECTS

as resulted from the fourth session of the Unidreit committee
of governmental experts on the internakicmal protection
of cultural property (Rome, 29 September - 8 October 1993)

CHAPTER I - SCOPE OF APPLICATION AND DEFINITION

Article 1

This Conventiocn applies to claims of an intermational character for

{a)

(b}

the restitution of stolen cultural chjects removed from the
territory of a Contracting State;

the return of cultural objects removed fxom the territory of
a 'Cohtracting State contrary to its law regulating the
export of cultural objects because of their cultural
gsignificance.

Article 2

For the purposes of this Convention, cultural objects are those which,
on religious or secular grounds, are of importance for archaeclogy,

prehistory,

history, literature, art or science such as those objects

belonging to the categories listed in Article 1 of the 1970 UNESCO
Convention on the Means of Prohibiting and Preventing the Illicit Import,
Bxport and Transfer of Ownership of Cultural Property.

CHADTER IT - RESTITUTION OF STOLEN CULTURAL OBJECTS

Article 3

(1) The possesser of a cultural cbject which has been stolen shall

return it.

{2) For the purposes of this Convention, an object which has been

unlawfully excavated or lawfully excavated and unlawfully retained shall be

deemed to have been stolen.



{3} Any claim for restitution shall be brought within a period of
[one] [three] year[s] from the time when the c¢laimant knew or ought
reasonably to have known the location of the object and the identity of its
possessor, and in any case within a period of [thirtyl [fiftv] years from
the time of the theft.

(4) However, a claim for restitution of am gbjegt belonging to a
public cpllection of a Contracting State [ghall not be subject to
ﬁrescription] [shall be brought within a time limit of [75] years].

[ For the purpeoses of this paragraph, a "public collection" consists of
a collection of inventoried cultural cobjects, which is accessible to the
public on a [substantial and] regular bkasis, and is the property of

(i) a Contracting State [or local or regional authority},

(ii) an 4institution substantially financed by a Contracting
State [or local or regional authority],

(iii} a mnon profit institution which 4is recognised by =&
Contracting 8tate [or local or regiocmnal authority] (for
example by way of tax exemption) as beingy of I[nationall
[public] {[particular] importance, or

(iv) a religious institution.]
Article 4

(1) The possessor of a stclen cultural object whe is reguired to
return it shall be entitled at the time of restitution to payment by the
claimant of fair and reasonable compensation provided that the poéSessor
neither knew nor ought reasonably to have known that the object was stolen
and can prove that it exercised due diligemce when acquiring the object.

(2} In determining whether the possessor exercised due diligence,
regard shall be had to the circumstances of the acquisition, including the
character of the parties, the price paid, whether the possessor consulted
any reasonably accessible register of stolen cultural objects, and any
other relevant information and documentation which it could reasonably have
obtained.

(3) The possesscr shall not be in a more favourable position than the
person from whom it acquired the object by inheritance or otherwise
gratuitously.



CHAPTER III - RETURN OF ILLEGALLY EXPORTED CULTURAL OBJECTS

Brticle 5

{1} A Contraeting State may reguest the ecourt or other competent
autherity of another Contracting State acting upder Artiele 9 to order the

return of a culturgl ocbject which hag

{a} been removed from the territory of the requesting S5tate
contrary to its law regulating the export of cultural
objects because of thelr cultural significance;

{b} been temporarily exported from the territory of the
requesting State under a permit, for purposés such as
exhibition, research or restoration, and not veturned in
accordance with the terms of that permit [ , or

{z) been taken from a site contrary to the laws of the
regquesting State applicable to the excavation of cultural
objects and removed from that State ]

{2} The court or other competent authority of the State addressed
shall order the return of the object if the requesting State establishes
that the removal of the object from its territory significantly impairs cne
or more of the fellowing interests

{a} the thsical preservation of the obkject or of its context,
(b} the integrity of a complex object,

{c) the preservation of information of, for example, a scientific
or historical character,

{d) the use of the object by a living culture,

or establishes that the cbject is of outstanding cultural importange for
the requesting State.

(2} Any request made under parvagraph 1 shall contain or be
accompanied by such information of a factual or legal nature as may assist
the court or other competent authority of the State addressed in
determining whether the requirements of paragraphs 1 and 2 have been met.

(4) Any reguest for return shall be brought within a period of [one]
ithree] vyear[s] from the time when the requesting State knew or ought
reasonably to have known the location of the object and the idemtity of its
possessor, and in any cage within a pericd of [thirty] [£ifty] years £from
the date of the export. ' '



Article &

(1} When the requirements of Article 5, paragraph 2 have been
satisfied, the court or other competent authority of the 8tate addressed
may only refuse to order the return of a cultural object where

(a) the object has a closer connection with the culture of the
State addressed [, or :

{b} the object, prior tc its unlawful removal from the territory
of the requesting State, was unlawfully removed from the
State addressed].

(2) The provisions of sub-paragraph (a)} of the preceding paragraph
shall not apply in the case of objects referred to in Article 5, paragraph
1{b).

Article 7

{1} The provisions of Article 5, paragraph 1 shall not apply where
the export of the cultural obkject is no longer illegal at the time at which
the return is reguested.

{2) Neither shall they apply where

{a) the object was exported during the lifetime of the person
who created it [or within a period of {five] vyears following
the death of that perscnl: or -

{b} the creator 1is not known, 1if the object was less than
[twenty] years old at the time of export [ ;

except where the object was made by a member of an indigenous community for
use by that community 1.

Article B

(1) The possessor of a cuitural object removed from the territory of
a Contracting State contrary to its law regulating the export of cultural
objects because of their cultural significance shall be entitled, at the
time of the return of the object, to payment by the requesting State of
fair and reasonable compensation, provided that the possessor neither knew
nor ought reasonabkly to have known at the time of acquisition that the
object had been unlawfully removed.

[ {2) Where a Contracting 8tate has instituted a system of export
certificates, the absence of an export certificate for an object Efor which
it is required shall put the purchaser on notice that the object has been
illegally exported. 1



{3} Instead of requiring compensation, and in agreement with the
requesting State, the possessor may, when returning the object to that
State, decide

(a} to zretain ownership of the object; or

(h) ta transfer ownership against payment or gratuitously to a
person of its choice residing in the requesting State and
who provides the necessary guarantges.

{4) The cost of returning the cobject in accordance with this article
shall be korne by the requesting State, without prejudice to the right of
that State to recover costs from any other person.

(5) The possessor shall not be in a wore favourable positicn than the
person from whom it acguired the object by inheritance or otherwise
gratultousiy.

CHAPTER IV - CLAIMS AND ACTIONS

Article 9

{1) Without prejudice to the rules concerning jurisdiction in force
in Contracting States, the claimant may in all cases bring a c<¢laim or
réquest under this Convention before the courts or other competent
authorities of the Contracting State where the cultural object is located.

{2) The parties may alsoc agree to submit the dispute to another
jurisdiction or to arbitratiom.

(3} Resort may be had to the provisional, including protective,
measures available under the law of the Contracting State where the object
i located even when the claim for restitution or request for return of the
object is brought before the courts or other competent authorities of
another Contracting State.

CHAPTER V - FINAL PROVISIONS

Article 10

Nothing in this Convention shall prevent a Contracting State from
appiying any rules more favourable to the restitution or the return of a
stolen or illegally exported cultural object than provided for by this

Convention.








