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MEHORANDUM 70: UNIBROIT Secvetariat
Rome -

FROM: Charles W. Mooney, Jr. N
University of Pennsylvania Law School
Philadelphia, Pennsylvania

I1sa
DATE: : February 7, 1994
RE; Conmants concerning a test of o

internationality in eonneoctien with UNIDROTT
study group for uniform rules on security
intereste in moblle equipment

_Please distribute this memorandum to participantz in next
week’s study group meeting.

1. The Intermational Rlements and Location of the Debtor.

There seems to be a general agreement that equipment covered
by the convention must be of a "mobile" type. In hi® memorandum
of Navember 5, 1993 (the “euming Memo®}, Professor Ccuming has
provided an excellent analysis of one approach to an additicnal
test (beyond the "mobility® factor) of internaticnality For the
convention’s application to issues of priority conflicts and
enforcenent. Thae analysis contained in the cuning Memo
raises concerns, however, that attenpts to presarve the :
applicability of the local law of the situs of mobile equipment
could be flawed, T am hopefyl that the drafting group will not
foreclose other approaches mo early in the process. My concerns
are outlined beliow.

(i) Complexity. The discussion in the Cuning Memo of the
application of the internationality tast to conflicting clains to
collateral confirme my fears that the additienal test will
produce enormous complexity.

(ii) Uncertainty. The approach cutlined in the Cuming Memo
would, of necessity, mean that the parties to a secured
transaction conld not know at the outset whather the convention
would be applicable at some future point in tine. Moreaover, 1if
an important feature of the sonvention is to provide a rational,
Rodern system of personal property security in lleu of otherwise
applicable regimes that are defisient, veliance on the law of the
situs until the equipment is moved to another jurisdiction might
be unfortunate. '

(iii) Assumptions. I question the agsumption that a scope
proviaien that turns on the classification of equipnent as
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"mobile® necessarily would prove 0 be politiszally unacceptable,
at least if properly packaged and explained. Although one
certainly can imsgine thet a shipping container might remain in
ong Jurisdiction, such eguipment wall might be freated ag
inherently ®international®™ in character. By tying the
convention’s applicability to wvhether the oWner‘z principal plece
of buainess is logsted in & contrasting state, on the other hand,
contracting states effectively snhance the reach of their
soversignty and influence. I also questicon the inplicit o
agsumption that the forum that will decide a guestisr neseszarily
will e @ forum where the eguipment is located. oOn the other
hand, I embrace the assunptiecn that the utility ¢f ths convention
should be teasted as of the times when it is widely adopted, not in
the early, transitlon stages. '

{iv} Consistsncy. The UNIDROIF Conventien on International
Pinsnoial Lessing provided an important step toward the
modernization of internatienal fimanoing law by abandoning the
slitus of laased egipnent ag the facter that determines the
appligebility of ¢he sonvention. I en somewhai are concerned
that the smpilasis on situs In the approach that the Cuning Memo
ontlines could be saan 28 & step backward,

{v} Waticoallty of Mobile Bguipment. A regime for :
finaneing mobile equipment that prgegunized the owner’s location
in 2 contracting state as the princlpeal sdops sritericn would be .
conaistent with traditienal receguition of ths gtatus of the
“flags® of phips and aircraft. Even a foyum in a non-conkracting
gtate gould be encouraged €0 look to the convantion for the
regolution of some conflicting claims, Nevertheless, the
principal concern should be the operation of ths convention when
the forum is B contracting state, which is by far the most likely
snvironment for its application. '

F. A uiddlg Ground Proposel fer Applisetion of the
Registration anéd Priowilty Rules.

T would suggest what the drafiing group considsy an
alternative appreoach that would sytend the razub ¢f the
convention and reduce the complefity of the pricvity sules, while
- oontinulng to respect local law in cerbalsn ¥puvely domestiah
teansactions, The fellowing dreft article illustvaterm this
approach,

R P

-Articlie

l.= Except 28 otherwlise provided in asction 2 of
this article, Part [registretion and pricvity rules]
gpplies to a security interaskt in mobils sguipment
created by a debtor vhnse place »f business is looated

in a contragting state.
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4.~ If a debtor create® a security intercet in
moblle equipmpent pursuant to the local law of a o
contragting state while the mobile aquipsent is located
in that state and that state also is the debtor’s place
of business, Part [registration and priority rulesi
does not apply to that security intereet until the o
earlier of (i) registration of the security interest in
the [International Registry for Security Interests] amd "’
(ii) movesent of the mobile equipnent to another state.

3.~ For purposes of this Article the debtor’s N
Place of bHusinegs ghall, if it hae worve than one place
of business, aean the place of buginess where the
debtor maintains its principal executive office.

The approach taken by the foregoing article embraces the
following principles, .

(1) 2cknowledgement of the application of other law before
the convention appliss, It cannot be doubted that the interest
of the debtor in squipment prior to the time that the convention
applies may remain subjeot to conflicting claims that wili not he
washed clean by the areation of a security intersst under the
convention. In most cases the secured party will find it
necessary to lnvestigate the past location(s) and past ownership
of the equipment. 0f course, the existence of an international
Tegistry may be of great asgistance in unasvering earlier-
recorded convention securlty interests and it also would provide
aseurance thatneariier-e@nventinn~sacurity~interests-thatvara*not
recorded would be subordinated. ' :

(11) Acknowledgement of the role of the forum. We must
accept that the convention will be of use in resolving
conflicting claims only in cases where the forum, under its rules
of private international law, choofes to apply it. 1In the
absence of universal adoption, this necessarily means that sone
states will choose not to apply it even if it would apply by its
own terus. On the other hand, we believe that the convention
should be drawn to encourage its application as a matter of
private international law in Jurisdictions that . have pet adopted
the convention and, in partieular, in commercial arbitvation
settings.

(111} Respect for local autonomy in domestic trahsactions
and e¥panded application in internatisnal transactions. The
article preserves the applicability of local law in situations L
vhere the equipment is located in a contracting state that is the
debtor’s place of business. That ls the "purely domestic®
transaction that troubled some study group members. It is in the
interest of a contracting state, however, that the convention
apply to transactions invelving debtors having thair place of
business in that state whan sither (i) the equipwent iz located
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in or moved to another state or (il) the debtor and the sscured
party voluntarily choose €0 have the convention apply to the
transactien.

The draft article addressss condition (1) by providing an
exclusion for equipment logated in the debtor’s nlace of
business. Condition (il) i# addressed hy providing that the
international registration will invoke the conveniion, even while
the equipment remains in the debtor’s place of business. This
reflects party autonomy, but only if the partiee take the step of.
giving the world notice that the convention has been invoked.
Although this means that it will be necessary to search the
cintarnational registry in %local¥ transactions invelving mebile
equipment, glven the other potential for interference with the
financer’s interests and the hope that the international registry
will be easily accessible, this intrusion should not he
problematic. On the other hand, this approach has great appeal
in situations where the logal law of the situs is such that no
assurances can be given to the prospective financer that its
“security interest will be upheld. In thoszs situations, tha
‘secured party can be assured of the oonvention’s applicability
frem day ons. :

Section 3 of the draft article looks to the principal
executive office of the debtor a&s the test of the debtor’s
location. Becauss we necesaayily are dealing with equipment that
e likely %o move from jurisdiction to juriediction, a test that
would determine the debtor’s location in tarus of a statse’s
. relationghip to the agreement or transadtion {(asa in the Finanaial
Leasing Convention, Article 3(2)) wonld sppear to make little
sense hers.

More generally, the conventien ghould encourage its
application as a natter of agreemeht under loal law. Perhaps
the convention’s preamble or another provision could provide that
encouragement. : _ '

3. Application of the Convention’s Enforcement Rules.

The foregoing approach to the applicabllity of the -
convention’s registration and priorlty rules would lessen the
nead for a different set of rules for the application of the
convention to the enforgement of the securlty interest as hetwesh
the debtor and the secured party (inter se). Alternatively,
perhaps there is little need to deviate from the agreenent of the
parties concerning the law applicable to enforcement. Perhaps
they should be free to choose the conventlion’s rules or the local
law of a designated state in matters that do not concern third
party olaimants. '




