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Jan-Hendrik M Rover!
Eu:iopean Bank for Reuonstructlon and Developnjent

ssor Ropald C C Cuming has set out in his "Memorandum of a proposed

{ UNTDROIT Convention on security interssts in mobile equipment] of 5 November
11993} the roblen+ areas 1o be addressed by the Drafting Committee and given a
. grent|ma fiotable drafting suggestions. His study will certainly be an invaluable
rde of inspiration for the forthcoming meeting of the Drafting Comnyittee, I
likg to supplement Professor Cuming's thoughts with this paper and raise
sonhe of o issued which may concen the Committee during its p ings.

base my cof ments on the assumption that the Comtnittee will draft mainly
provigions and not a conflict of laws convention.?

1.2}t wolid be lesirable to take 2 comprehensive and not a skeleton approach,
The nvantion should as far as possible deal with all guastions reIatad to a newly
| established security right over moblle equipment and not refer 100 joften to national
law.4 !

“1.3 [The tules addpted under the proposed convention should be ag slmple as
possﬁ:le t¢ enhance the chance of its adoption,
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The tho:j would ke to thank Dr. Thomps A Hrigk, London, for his help in p epafing this paper.
FSUNIDROIT 1993 Study LXXH - Doo. 8,
3¢, , Gupra gote 2 p 1-2; also the recommendation in Simoson gnd Révar, Inltial Comments

of the pnidmit rositicied exploratory Working Group (Smdy LX} I! Doc, 5), Study
. 6 Add, 2 para 1.

m Tdxt dss UNIDROIT-Dbersinkommens vom 28. Mal 1988, Minchen! C.H. Beck'sche

. Intérnjariongles Rinanzlorongsieasing, Deutsches Kolllstonsreeht und Konvaml  von Ottawa (1988)
E 1892,
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{ thatipropprty is related to one person of several persons exclusively.

 S5eelfor B pin'iliar discussian in the field of assignment of clalms Rover, Unifl
. UN lTR%L on Asignment of Claims, Law In Transitlon Spring 1994 (1o be rubunhed).
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. e Gonce&)tual Probiems of a Convention on International Security
) ' i

ighj: 8

Beforg 1 digouss th% scope of the proposed convention and some substantive aspscts
1 wan to identify some of the conceptual problems the drafting of such a convention
faces because of thb different approaches to securlty rights In legal pystems.
hat of creating &n international convention must bé to establish a legal text
hi¢h! is acceptablé to different logal systems. This is, however, extremely difficult
E/scque legal systoms differ considerably. In the fleld of security rights I find the

ollgwing oqcepttj:l differences to be the most intricate ones.

; e .

Towr r A EaRVIS

.1 Gecur d:Tra*sact!ons, Security Intevests or Security Rights as Coneeptualw

[Founfiation? |

C | '

52,1.‘1 Sectirity cm? be given by way of personal rights and by way of Iy
‘rights, Both ways of creating security are sometlmes summarisedr "secured
itrans ctin‘j:" in & hon-technical use of this notion, although they ate governed by

ent Tules. E

: [ , ‘ :
.Ths yse o%he terfn ngecuted transactions® is different under Article 9 of the

' Amet icaﬂi siform Commercial Code and the provisions of some of the Canadian
'Provinces, These rules are generally designed to cover all secured transsctions and
pmit }.hqm tolone legal regime.s However, as secured transactions under these
-systefns mainly cover proprietary tyansactions such as creation of security interests,
“asslg 1m:§ of claims and tetention of titie clauses and obligations fo give security
'are. ) outsidg their scope. These systems do not include all agpects of security
;under one:legal regime, Whata secured transaction is depends unger these systems
.ona cfi}k‘tmn like Article 9-102 UCC, The term "secured transy tions" seems not

pér foundation for a particular security tight a3 envisaged by
i UNIDROIT. ' ' S

- 2.1.3 Anpther cdnccptual guestion is whether the convantion shoyld refer to
 seoufity iierests (the provisional title to date) or security tights. The question is

" interwoven with the guestion of which concept of ownership should undetlie the

. cony .. Common law recognises the distinction between legal and equitable

. interests.§ Both ﬁypss of interests are interests in rem? although equitable interests
. créafe only effects betwaen parties ("equity acts in personam”) and are, therefore,

qeaims 1o be that several persons can have interests f & different
same property. On the other hand, the essence of 2 seems to be

fro y 8 ci i!_poin}nof view indistinguishable from rights in persongm. The essence

. patufe in(the
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alion Work by

. Compmpgreial Law, London; Penguin Books, 1982, pp 42-61,

“Binfuhrung in das englische Privatrecht, Darmstadr: Wissenschafitiche Buchgeselischafi,
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f ﬂ{e -Dr?rl:ig Committee has to chose between the two notions Lﬁi\voz‘d "geourity
right"l seerys {0 be jpreferable. Whereas 1t 1s possible to speak of rights under
contmjon Igw it seems to be difﬁcult to acaommodate the concept of & sesurity

Som civii law ju sdictions make intricate distinctions between different legal
nsh:bs not followed by common law countries nor by other oivil law

oanon L%w Doctrine of Privity of Contract

Aforced or relied upon only by the parties to the contract ("as between the

This applies regardiess of whether a contract shall create rights in

| perss bnam! of rights in rem. 13 Effeéts s against third parties are nbt creatod by an

agrepme ent its&lf ut by an additmnai act such as registraﬂnn, Thl view of common

J.by’ly‘fil\m . '
HAricles 17 and 18 of the Eumpoan Bank's Modcl Law for- Seaurnd Transactions (MLST)

- 129;hite], An Qutling of the Law of Contract, Londen: Butterworths, 4th ed., } 989, p 208.

© 13Tk docthine of privity of conitract should, thersfore, not be confused with ll‘e distinction between
i ob}iatlon:uand propristory rights deswn above, _
~r pra nmd 6 p 734, suggests 1o use the same terminology for security under English law,

3.

!
i
|
|

,coun ies. +0na example is the distinction between agency as a confract and agency

oe'tb\#e of p{ivﬂy of & contract says that the rights arising unfler a contract can
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Civil law, However, prefers to distinguish: ejther a coniract is of

partieq and therefore creates rights in personam, or it is of effect ag ins¢ third
astied and therefore of proprietary naturs, For examplé registratiof 1s, therefore,
ot orfly & theans to enlatge e effests of a right against third parties, itis

pecds ry g;:gmtthe right.
?.4 ‘Hoctrines of $pulﬁelty and Certainty

!

5 . | o -
~ [The dbctri?es of aﬂeciﬁcﬁy and certainty are not always separated ¢learly gnough.“

%2.451 The déc;rin_ of specificity which 1s known, in particular under civil law
g za;/s that § property right basically canonly relate to one & ngie, legally

BYStS
;sepgrte adset and oarinot covef, for example, & Hbrary as s whole, Examined more
iclogely the doctrine of specificity comprises fwg meanings: firstly it may refer to

|the 1¢gal réla}tipnsﬂip petween a holdet of & property right and an asset. In this
respapt it {5 certainly true that a fegal relationship must exist betwepn a holder of &
rightjand 4 certain| sset. In the end every legal relationship must be a "specific”

lone. | A second aspect of speeificity is whether or not several legal relationships
. which are }" specific” in the sense just mentioned, may be summariged in ong
; ngregment and in tight. Although the doctrine of specificlty under some civil
“law gysterpis requires that an agreement can only refer to one single asset, there are

- obvigusly iexceptions made for fiduciary assignmients and fiduciary transfers of title
; hvables (for tecurity purposes) which may cover classes of assets defined in a

. genefal manper, [t Is submitted that the whots doctsine of specificity is not of great
. h the/context of security rights (except for specificity in the sense that there is

" alwalys & specific legal relationship between the holder of a right and a certaln
right). It:should, therefore, be possible to create one security right not only in a

single item of prc*perty but also in saveral items withint one security agreement,

|

2.4, The doctrine of gextainty. requires & certain degree of description of assets in

~ &n agreement creating or transferring property rights. An agreement which does not
. comply with the requirernents of certainty is not valid, Whereas certainty is

, reqyired for any gresment's and normally & question for the interpretation of an

. agréemejt, the degree of certainty may be modified depending o the {ime when

* gerthinty is required.!? The earliest time i5 the time of entering into the agresment,

~ latef times are s ch times when the agreement becomes effective (e.8. with

' regibtration) or of the transfer of title in the property glven as sscurity in the case of

futuire pr{openy; ;Lhe fatest time is at the enforcemant of the sscurlty right.
e
. Bauf, Lehrbuch des Sachentechts, Mtinchen: C.H. Beck'sche Varlagsbuthandmng‘ g4 Hland
odicus, Burgertichos Recht, Kéin, Berlin, Bonn, Minchen: Carl Heynmanns Verlag, 15th od. 1991,
irds, 26 hnd 521, who both defing cortainty a8 specificity and vice versi; a cleat distinction draws
abfred Wolf in his outline Sachenrecht, Mtinchen: C.H. Beck'sshe Vsﬂmjmhhnndlum, g2

relatod (o praperty
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: Ifz ) do{:trine of specificity is rejéeted and it becomes possible tq create one
. secyrity fight over several items of property (cf, 2.4.1 above) then it should be

gible In relation to the cartainty of the agreement to describe roperty given as

eifically or generally (cf. Article 4,3,2 of the Bu n Bank's Model

cation of a secured debt and Article 5.3 for the identification of
riy). The extent of a securlty right (s, therefore, dépendent on the
ihe parties to the agreement and they shéuld be glven as much fresdom

'; cop% of the!Convention

31 Nat{;xre of qne ségurtty Right under the Convention

1
" The|discyssions é»f the Study Group and the proposs! of Professod Cuming point to &
; sebyrity tight having the nature of & limired tight in rem, The sequrity right Is a

: becguse It is of effect against third parties. It is a Limited right because
: entially giveés to the person recetving security the right to only enforce against
i the propdrty givan as security. :

3.2|Co réctua" Security Rights

. o |
It is{not n\{isasdd to cover security rights by way of operation law of judicial or
; adnjinistrative act. :

3.3 | Detinition 4f Moble Equiprhent

~ quegtion bf how fo define mobile equipment is the most intriguing question of the
- whale exercise apd determines the outcome of many other questidn, Professor
. Curping has opted for a comprehensive scops of the proposed cojvention.

:
Ho ever’, one ﬁ:ﬁy also argue in favour of a more restricted scope which is focused
ot the types of exuipment for which problems are most pressing. |8 The advantage
of such ah approhch i that the drafting exercise is facilitated and the adoption of the
conyention is politically more likely. It bacame clear from the procesdings of the
Study Group that ships, alroraft and probably also space objects Would not be
sultgble t‘or,any kind of international regulation as legal rules slrendy exist, The
pmo&edingsgof the Study Group in March 1993 seemed to inflicato that in

~ partjculat sécurlty rights over gontainers end rolting stock (Rurofima) are vulnerable
' to'ahy crtss!ng of borders. Trucks wers also put forward as a type of mobile

| equipment in nead of an international convention. However, the jneed to include

| trycks inithe convention was not put forward by & specific institution and one can
i imagine ﬁl\at the finterests of truck owners and ussrs vary considerably. It is not yet
; clear if ttucks should be included in the convention,

)

: " ‘ IL
18C1] already the recommendation in Simpion and Rver, supra note 3 para 3 Where If was envisaged
" thit T convention w{aum at Yeast Initielly be limited in scops,

5

nverlsion for only certain types of property given as security s envisaged. The

- ———



The suggested hmltatmn of the definition of mobile equipment urjder the convention

" beafs further advantages. It solves the problems inherent in the definition of mobile

the gebtoy principally in a trade or buginess .. which are of & generally taken
from one State f¢r use in the other State ,,".%0 The scope of such & definition must
fromh one contracting state to'another according to thelr size) whereas in
Luxkmbdurg alnjost everything would come under the Conventlop, its scope would
be dompdratively minimal in Brazil, The definition envisaged segms also

. equipment under the Article suggested by Professor Cuming-':m'i{oodn .. used by

) ;lcmq ic because of the several fimitatlons it contains (e.g. only vessels of 8

' locafed in a contracting state. Although the security right could
© créaged, xiighm under the security right could be exerclsed only fr

ceptain medium s:ze shall fall under the convention),

3# Confmarcia} Equipment

Thc convention should only cover equipment used for commerciaj purposes. This
timi atlon is almﬁdy contained in the definition of mobile equipmfnt because
cohhinerb and rolling stock are only used in commeraial contexts!

3.5 Equbpment of an International Character

The prOpbsed coﬁvent:on will have to determiné under which clrcumstances mobile
‘mexit is rcgérded a8 being international in charactcr. Ths in ematioml

} from iffereqt residences or places of business of the parties. |As the convention
wanis to ccver sifuations where equipment is moving from one cohntry to another it

vwat?!e to in‘}lude situations of the latter cateaory as this is an indicator for
[entially movi g equipment,2!

Arti Ie 1/of the United Nations Convention on Internationa! Saleb of Goods 1980
(1 G) i'l‘his would lead to a wide definition for intematinnauty which includes

Ad ffere t quest on is whether or not the convention should apply only whjen the
progferty iven a4 security is located in one of the contracting states, The

erefore be

m the time the
charged praperty is moved into a contracting stan unless a non-contracting state
id m#ognise international securlty rights created under the cofivention.

ity :fight u::ier the conventiont whether or not the property géven as security is

,lau#m nu}e 2p5,
Qu? y supranote 2 p 5. ‘

International factors should therefore not only foous on the international {character of the
tion'which mpy be suggested by the confliet of law ru!ea for movablas which ofien refer to the
faw 47 the plage w,3‘re the movable is looated, ‘ ~
3201‘ also the réconimendation in Simpgon and Rover, supra note 3 para 2.i.

f
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able fo op out frﬁm the convention,
|
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3.7 mn#entlun as Optional or Compulsory Legal Regime

the hmoe tween the optional or the compulsory approach

3 8 Ike!a onshiﬂ to Other Conventions

; 1t ;'

] vie\b were adopted that leasing agreements should be cove
 conventioh-there would be a potential overlap with the Unidrolt

givi F the securi
fe reséntation ust be left to the applicable loca! law.

. § ecurkd nebt

fict of laws. fThe convention must, nevertheless, address sev

e

The

- ten
segxe

‘5.2

2 |The ponvenqon should allow for the parties of the gecurity
' the

tt;‘rxght and (3) the person recsiving the security |

of the proposed

Lntiof, the fifst one seems to be politically preferahle The parties should be

by the proposed

Conventlon on
. Interpatiopal Financ:a! Leasing 1980 which had to be taken into a

ount,

(2) the person
ight. Problems

ed dabt is,
by the rules of
ral izsuss,

ured debt may be limited only to debts capable of expression in money
the lquestions will have to be addréssad (1) in which currency the
d dpbt musft be expressed and (2) in which currency it is payable.

teament to define

ecuréd debt according to their specific needs. It is therefore puggested to

- provids for "specific and general identification” of the secured debt.2? In addition,
- It sepms to be veby difficult indeed to mark the necessary degree of identification in

i thé ¢onvéntion, [However, it is not desirable for the convention
! the ppli able i iona! law in this respect,
: 5.3|The bonvangmn should allow for conditional or future debts f

’mp&rty Gﬁ'en a8 Security

Meﬁhip

6 1

6.1

have to rely on

¢ be secured,

S+t )

" pel owmg the cdmmenta on the concept of ownership to bs ado
equ

ujtable interests as they are difficult to recognise under civil 1

i

! . froe v .
- B3¢t also tho rmiﬁmendation in Simpgon and Rever, supra note 3, para 4.4,

7

ed by the

)Y
ention (cf, 3.1.2 above) it will not be advisable to sllow seu}vrlty rights on

systems.




;6.4 11t s indt necessary that the convention prciridea for a security

" thé ¢reation secuhty rights over after-acquired propetty.

6.2 For j:raperts} given as security the convention shbuld again allow for the parties

spidific gnd a clgss security right. 24 For the degree of certainty (¢f. elready 2.4.2
abbye) it'will be difficult to find general standards which could bé incorporated in
gonvéntion. ‘

fine it accorkding to their requirements. One may d:stingu:sr}in this respect a
{

i ] R
6.3 |1t should be possible to take security over future property. ’Ilhis will allow for-

right by operation

* of 1w for procedds of sele of property given as securlty. In t‘acl:,l complicating
1 rule on {rating z‘nay overload the convention, An easy, practical means to achieve
¢ sedyrity gver proceeds may be to take a second, separate security right over the

righys trgnsfzrs pf title by way of security and setention of title,

jeeds, This gives the parties maximum freedom and avoids difficult legislation.
Inahy ca,sc it sha)uld be avoided that procesds are govemed by logal law,

I ypeg ot’ Becurity Rights and General Rules of Creation

a
E
1. !I Typbs of Sacurlty Rights l

of the traditiona! ways to create security, This simplification p

© jllugirated by the development of Article 9 Amerlcan Uniform Cammercial Code
: wfxi h foﬁlcws B wide diversification of securliy Interests in pre-code times.2?

on other

of . gmeurlty ngjt under the proposed convention. One may distinguish between a
: posessofy a registered, an unpaid vendor's and & lessor's securlty right.

i
{

| The

14 P$saessorbr Security Right

proﬂosed mhvention should not concern itself with possessory security rights,

Al Boug enteridg into a security agreement and giving possession is a traditional

wa of g ving securityzﬂ it is only of residual importance nowadays (mainly in

. | ,

“Ci aluo the mmﬁmandauon in §impson and Réver, supra note 3, pare 4.1,
Nagtion sed by ?mn Plrst working draft of the Model Law on Sscutlty Righie for Bastern

Eurgps, Lhw In Transition Autumn 1993, p 7,

264, also the recomamendation in Simpuon and Riiver, supra note 3 para 6,
279 » Uniform Commercial Code, St. Paul Minn.; West Pubilishing Co., 2nd ed.

1989, p 874,
33_0 perfeation in the terminology of Article ¥ UCC,

i 8
|
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o | .
rivatg contexts in }elatirm to pawn brokers), There may be & scopg of application

ftor podsessdry security rights in relation to trade documents representing a movable
n infefnatignal trade (such as letters of credif), Howeve, there seems to be only a
eed £0r a provision of possessory security rights under the conventjon if an urgent
oed W ould be sxpressed by a group promoting & speclfic type of mpbils equipment
0 b4 ¢ overed by thie convention.?

1.8 Registérsﬁ éecurlty Right
I | . ,
IThe main Way to create a security right should be to register with a speclal register.
In thig context, the conceptual question will arise of whether ot not the effect of the
regigtiation is only to “perfect” the seourity right, 1.e. to give effects against third
tarde ot if registration is u requirement for the oreation of a right between the

artie and against! third parties 30

7.1:4| Unilaid Vendor's Security Right
I;Follo ing 3thsf; example of Article 9 UCC and the laws of some Ca:?adian Provincss
iProfepsor &u'ming':has proposed to cover tetention of title clauses under the

ntlmi. This ?view 1s supported.

|
5 LestLor's Sécurlty_ Right
' Agaip follpwing the example of Article 9 UCC Professor Cuming has also voted for
'leate} to be covered by the convention. Thete are good reasons for that because
lenging copitracts have security-like advantages: ownership is generally not passed to
.the Jgssee. 3! However, whereas retention of titls clauses are aiwaﬁs,a way of giving
| fity, this is n?t always the case with leases and a convinoing distinction hes to

, be ddawn which i difficult. It is for this very reason that the Buropsen Bank's

§ M@;dl Law has r;frained from dealing with Jeases in the context qf security rights,

I [
17.3 henéra,'l Ruileg ont Creation of a Security Right

72 It :fnay facilitate the understanding of the provisions on cregtion of & secusity
; right if the convention would contain a provision suminarising all general rules on

- crdagion, |

C 73R It %vm be articularly inportant to define the time of emiiF of a security

- right. Aidtfficult area in this respect is the.question of the time at which a security
! righ} ovef futire property 15 created. Under the Model Law it is provided in Article
. 6 thpt & charge becomes effective only when the person giving 8 urity becomes

- . ,
i 29 Hitferdnt decision was taken under the Mode} Law, of. Article § MLET.

1 30¢i] 2.9 dbove. _

31Two typps of agreements are called "|epses" Under common law systems: a lpase of land creates a
progirietary right, of Hengigh, supra note 7 p 90, which may also be called "usbfruct” In orderte
distihgulsh it from the second type.of feases; the leasing contract referred 1o ir this context is the
agrepment. which criates obligations between the parties and gives the lesgse tl}e right to make usé of

the Jeased ;Eqﬁlpmm}t.

o
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bw:{é 3. H&wgver, %cremim of security rights over future property i# deeaﬁed to take
place pt the time it would take place in case of present property. -

1
i

:8 I;&lsteéeé Sea#ﬂty Right

i o : .
8.1; 8 mar&ty Agrpement
P b
' * ,l - ! : .
:Contyjactual rights.are creaied per definitionem by agresment. The conventlon will
'have Jo define the content of the security agreement. |

2 agl#rﬁtlmtg

. dain puestion connected with registration s.the issue which fimction a
ratioh shall serve, The main function can be described with the apparent
1th argurient iPhilip Wood):# Creditors and potential creditors must be warned
| about the extent t0 Which property apparently belonging to a pers giving security
E is tsgd as ;cui!ater'pl as this is an essentia) information for future financing.»
t A tepistration ma}' also be designed to serve an additional and much stronger
 fun ion:a}eg‘istra ion or non-reglstration may bs a way to prevent or to enable
! aquigition of good title in property given as securlty free from a charge. A
' registration bystetn serving this additional funiction may further require that good
| title Js only obtaified if the purchaser has enquired with the register that a security
' right has not been registered and acquisition may even be independent from such

 enfuiiry. | _
P9, Unpaéd Wen(jor‘s Security Rlﬁht

o4 Agréerhent

* Por the uliiphid véndor's security tight it is not clear that the parties have to enter
. intola security agreement. It may be sufficient to require an agrestment concarning
- the 1ransi:er‘.of titje by way of sale and not to require a formal security agreement.

| M Reg!st?atio@

' Equipment subjebt to an unpaid vendor's security right may be sold within a vety
' shott perlod of t‘me. It would, therefore, be too demanding for the parties to
proyide for'regis‘tration in the case of an unpald vendor's sscurity rights, At least
. for ceréain perlod of time the registration of an utipald vendo:*‘J security right

i shiofild not be required.

)
e "npt!:arhﬁt,wéalth " gegument finde its orlgin in Roman law, 3g0 €.3. ) Axtuells Problemo
reditsicherungsrechis, Quiachien, Wien: Manz'sche Verlags- und Universltitsbuchhandiung,

. p 252,
e “apparent wealth” reasoning underlies the registration provisions of the Modsl Law.

10




hepeas the vendor immediately receives a security right. The Mode

enitionéd eatlier that not simply-any leasing agreement sholild bé covered by- - -
he fanven o’h but only those entared into for seoprity purposes (seg 7.1.5 above),

oi ISecuity Agteement

] b
g 1:9 sing is p jong term transaction there sesins to be no reason not to ask for
registiatio cli’ the lessor's security right. |

lﬂ.é feg

'The neept ae:vel ped in the European Bank's Modet Law for the kreation of an |
unphifi vendor's security right may be of help to draft provisions on a lessor's
isecurity right, ‘The leasing agreesment generally only creates obligations beiween the

iparties. Op may, however, envisaga that the lessee receives by way of operation
tof 1avt title to the equipment whereas the lessor immediately receives a securlty
right. »

i P

1!.% dei o{igfi_' glstration

Tt sée § nét ﬁafbe necessary to provide for any additional reglstration for property
givénias sdcutity for which registration is required undér the applicable national law

bechuse the convention intends o create an interfational security right. The types
of aafipmént covered by the convention should be cleatly defined Fnd it should,
thegefore, baid{eteg‘minable for a potential creditor if propetty is possibly given as

secyety of n?t% |

et e




|

f
2. g (ther

dings of ithe| Drafting Committee, In particular defences of the person glving
rity tigl t,* tights and obligations in refation to property givan as security,
rioyijes,3 ttai,mf r of & secured debt, third parties acquiring proparty given as
ecdr , rntinati n of the security right.

bﬁ:{:‘fsuhs bmitibé {ssues in relation to sscurlty rights wili be dealt with during the

question of
1 cnforcement

isdu slonb of en reement prpc;pdmgs will certainly consider the
outt fnvolvement during the enforcement period, The provisions
aY istinguish betwesn protection and reelisation of property giv
isttifutio of pro eds.

i
o prpvide for recpgnition and enforcernent of foreign judgements jn the convention
Ipave {is fe&sx le scope. It also seems not to be possible to deal with

nsolvency iséubs jthin the convention. In these areas the convention will have to
ely: ¥ inter ational conventions {e.g. Brussels Convention) ¢r the applicable
tl

B h dur ng the preceedmgs if there are technical ways to, set up a central
ith Unidroit) or whether the system has to rely on local

%
:

Han
b |
! !
E '
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334A iiffioult mue which interfaces with natlonal law at oast as far as the securedl debt is concerned;
icf, s the récommandatlon in Simpson and Riiver, supra note 3 para 5.
13311 |s ocommendabls to give an unpaid vendor's security right priority over other types of security
tights,
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as security and




Ac
defi

coixﬁoixl
15‘3,i It should use the term “security right" to describe t

15,3.2 Th conventlon should cleatly distinguish when it re
- obljgational and when it refers to proprietary aspscts,

15 33 Proper consideration should be given to the doctrine

b

on should be based on simple rules,

ol \{'*en jon should refer to national law as Hittle as passible and be as
# énsive as possible.

cofmf*a’ ton should avold being conceptunily blased in favour of common
ci*!vii laiw or any other legal system,

- ‘which can be created under the convention, Thereby it should refrain

+ frotn making reference to the concept of legal or &q
. kngwn under common law.

. portract (and the distinction between attachment and
~ differing views under civil law systems.

© mogern conditions. -

h‘; legal position
1itable ownership

fers to

of privity of
perfection) and

15/3.4 The doctrines of specificlty and certainty should be pdapted to

snventign with maximal prospect of becoming adapted should clearly

i its boope. This scope should be limited to mobile equipment for which
- {4 nekd for a convention is artlculated. It may be that the convention,

| | therefors, sTculd only apply 10 containers and rolling stock.

As fhe different ways to create a security right, the Drafting Committee

may d

hiu

B 13

istingniish between registered, unpatd vendor's and lesgor's security
1~igth.E 1t 18 not advisable to allow for possassory security rights as well,
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