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INTRODUCTION

|. International “Harmonization” of Procedural Law

The human community of the world livesin doser quarters today than in earlier times. Internationd trade is
a an dl-time high and is increasing steedily; internationa invesment and monetary flows increase apace;
bus nesses from the devel oped countries establish themsdves dl over the globe directly or through subsidiaries;
business people travel abroad as a matter of routine; ordinary citizens in increasing numbers live temporarily or
permanently outside their native countries. As a consequence, there are positive and productive interactions
among citizens of different nations in the form of increased commerce and wider possbilities for persond
experience and development. There are dso inevitable negative interactions, however, including increased socid
friction, lega controversy, and litigation.

In dedling with these negative consequences, the costs and didtress resulting from legd conflict can be
mitigated by reducing differences in legd sysems, o tha the same or smilar “rules of the game’ aoply no
meatter where the participants may find themsdves. The effort to reduce differences among nationd legd systems
is commonly referred to as “harmonization.” Ancther method for reducing differences is “gpproximation,”
meaning the process of reforming the rules of various legd systems so that they gpproximate each other. Most
endeavors a harmonization and gpproximation have addressed substantive law, particularly the law governing
commercid and financid transactions. There is now in place a profusion of treaties and conventions governing
these subjects as well as smilar arrangements addressing persond rights such as those of employees, children,
and married women.*

Harmonization of procedurd law has made much less progress. It has been impeded by the assumption
that nationd procedurd systems are too different from each other and too deeply embedded in locd politica
history and culturd tradition to permit reduction or reconciliation of differences among legd systems. There are,
to be sure, some internationa conventions dedling with procedurd law, notably the Hague Convention on the
Taking of Evidence Abroad, the evolving Hague Convention on Jurisdiction and Judgments, and Europesn
conventions on recognition of judgments?® Thus far, the international conventions on procedural law have
addressed the bases of personad jurisdiction and the mechanics for service of process to commence a lawsuit on
one end of the litigation process and recognition of judgments on the other end of the process.

However, the pioneering work of Professor Marcd Storme has demondrated that harmonization is
possible in such procedural matters as the formulation of claims, the development of evidence, and the decison
procedure.® This project to develop rules for transnationa civil procedure has drawn extensively on the work of
Professor Storme.

! See, e.g., Convention on the Rights of the Child, November 20, 1989, 28 |.L.M. 1448; United States - Egypt Treaty Concerning
the Reciprocal Encouragement and Protection of Investments, September 29, 1982, 21 I.L.M. 927; Convention on the
Elimination of All Forms of Discrimination Against Women, December 18, 1979, 19 |.L.M. 33; International Covenant on Civil
and Political Rights, December 16, 1966, 999 U.N.T.S. 171; Convention on the Settlement of Investment Disputes Between
States and Nationals of Other States, March 16, 1965, 17 U.S.T. 1270, T.I.A.S. No. 6090, 575 U.N.T.S. 159.

%See Hague Convention on the Taking of Evidence Abroad in Civil or Commercial Matters, March 18, 1970, 23 U.S.T. 2555, 8
I.L.M. 37; Brussels Convention on Jurisdiction and Enforcement of Judgmentsin Civil and Commercial Matters, Sept. 27, 1968,
81.L.M. 229, reprinted asamended in 29 |.L.M. 1413; Lugano Covention on Jurisdiction and Enforcement of Judgmentsin Civil
and Commercia Matters, Sept 16, 1988, 28 I.L.M. 620. See also, e.g., Catherine Kessedjian, Hague Conference on Private
International Law, International Jurisdiction and Foreign Judgmentsin Civil and Commercial Matters (April 1997).

$Marcel Storme (ed.) Approximation of Judiciary Law in the European Union, Kluwer, 1994. See also Anteproyecto del Codigo
Procesal Civil Modelo paralberoamerica, REVISTA DE PROCESSO, Vols. 52 and 53, 1988 and 1989.



Internationa arbitration often is a subgtitute for adjudication in nationa courts. However, the internationa
conventions on arbitration have the same limited scope as the conventions dedling with internationd litigation in
judicid forums. Thus, the international conventions on arbitration address aspects of commencement of an
arbitration proceeding and the recognition to be accorded an arbitration award but say little or nothing about the
procedure in an internationa arbitration proceeding as such.* Instead, the typical stipulation concerning hearing
proceduresin international arbitration is that the procedura ground rules shdl be as determined by the neutra
arbitrator.

This project endeavors to draft procedurd principles and rules that a country could adopt for adjudication
of disputes arising from internationdl commerdid transactions® The project is inspired in pat by the
Approximation project led by Professor Storme, mentioned above; in part by The American Law Inditute
project on Transnationd Insolvency; and in part by the successful effort in the United States a half-century ago
to unite many diverse jurisdictions under one system of procedurd rules with the adoption of the Federal Rules
of Civil Procedure. The Federd Rules established a single procedure to be employed in federd courts Sitting in
48 different semi-sovereign states, each with its own procedurd law, its own procedura culture, and its own
bar. The Federd Rules thereby accomplished what many thoughtful observers thought impossble — a single
system of procedure for four dozen different lega communities. The project to establish Principles and Rules of
Transnationd Civil Procedure conjectures that a procedure for litigation in transactions across nationd
boundaries is dso worth the attempt.

[I. UNIDROIT Partnership

In 2000, after afavorable report from Professor Rolf Stirner, the Internationd Indtitute for the Unification
of Private Law (UNIDROIT) joined the ALI in this project. Professor Stiirner has been a Reporter, gppointed
by UNIDROIT, since 2001. It was at UNIDROIT’ s initigtive that the preparation of Principles of Transnationd
Civil Procedure was undertaken. The project thus now encompasses both Principles and a set of Rules.

A formulation of Principles generdly appeds to the civil-law mentdity. Common-law lawyers may be less
familiar with this sort of generdization. Since the Principles and Rules are being developed smultaneoudy, the
relation between generdity and specification is illuminated more sharply. The Principles are interpretive guides to
the Rules, which are a more detailed body of procedura law. The Principles could aso be adopted as principles
for interpretation of existing national codes of procedure. Correatively, the Rules can be consdered as an
exemplification or implementation of the Principles, suitable ether for adoption or for further adaptation in
particular jurisdictions.

During May 22-26, 2000, the ALI/UNIDROIT Working Group had its first meeting in the UNIDROIT
Headquarters in Rome. In this mesting, three proposds for Principles were extensively discussed. One was
presented by Reporters Hazard, Taruffo, and Gidi, another by Reporter Rolf Stiirner, and another by Professor
Nel Andrews of the Working Group. The Working Group aso extensively discussed the previous draft of the
Transnational Rules. In July 2001 and May 2002, the ALI/UNIDROIT Working Group had its second and
third week-long mesetings in Rome.

[11. Fundamental Similaritiesin Procedural Systems

* See New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 19, 1958, 21 U.S.T. 2517,
T.I.LA.S. No. 6997, 330 U.N.T.S. 38.

® Alan S. Rau and Edward F. Sherman, Tradition and Innovation in International Arbitration Procedure, 30 TEX. INT'L L.J. 89,
90 (1995).

® See John J. Barcel6 111, Introduction to Geoffrey C. Hazard, Jr., and Michele Taruffo, Transnational Rules of Civil Procedure,
30 CORNELL INT’L L.J. 493, 493-494 (1997).



In wndertaking international harmonization of procedurd law, the Reporters have come to identify both
fundamental smilarities and fundamenta differences among procedurd systems. Obvioudly, it is the fundamentd
differences that present the difficulties. However, it isimportant to keep in mind that al modern civil procedurd
sysems have fundamental smilarities. These amilarities result from the fact that a procedural sysem must
resoond to severd inherent requirements. Recognition of these requirements makes easier the task of identifying
functiond amilarities in diverse legd sysems and, a the same time, puts into sharper pergpective the ways in
which procedurd systems differ from one another.

The fundamental smilarities among procedura systems can be summarized as follows:

» Standards governing assertion of persona jurisdiction and subject-matter jurisdiction,

* Specifications for a neutral adjudicator,

* Procedure for notice to defendant,

* Rulesfor formulation of clams,

* Explication of gpplicable subgstantive law,

* Egtablishment of facts through proof,

* Provison for expert testimony,

* Rulesfor deliberation, decison, and appellate review,

* Rules of findity of judgments

Of these, the rules of jurisdiction, notice, and recognition of judgments are sufficiently smilar from one
country to another that they have been susceptible to substantia resolution through internationd practice and
forma conventions. Concerning jurisdiction, the United States is aberrant in thet it has an expansive concept of
“long-arm” jurisdiction, dthough this difference is one of degree rather than one of kind, and in that United
States law governing authority of its congtituent states perpetuates jurisdiction based on smple presence of the
person (“tag” jurisdiction). Specification of a neutrd adjudicator begins with redization that al legd sysems
have rules to assure that a judge or other adjudicator should be disnterested. Accordingly, in transnationd
litigation reliance generdly can be placed on the locd rules expressing that principle. Similarly, an adjudicative
system by definition requires a principle of findity. Therefore, the concept of “fina” judgment is dso generdly
recognized, dthough some legd sysems permit the reopening of a determination more liberdly than other
systems do. The corallary concept of mutua recognition of judgmentsis aso universally accepted.

IV. Differences Among Procedural Systems

The differences in procedurd systems are, dong one divison, differences between the common-law
sysems and the civil-lav sysems. The common-law systems al derive from England and include Canada,
Australia, New Zedland, South Africa, India, and the United States, as well as Isradl, Singapore, and Bermuda.
The civil-law systems originated on the European continent and include those derived from Roman law (the law
of the Roman Empire codified in the Jugtinian Code) and canon law (the law of the Roman Catholic Church,
itsdf substantialy derived from Roman law). The civil-law systems include those of France, Germany, Itay,
Spain, and virtudly dl other European countries and, in aborrowing or migration of legd systems, those of Létin
America, Japan, and China.

The sgnificant differences between common-law and civil-law sysems are asfollows:

 The judge in civil-law systems, rather than the advocates in common-law systems, has primary

respongbility for development of the evidence and aticulation of the legal concepts that should

govern decison. However, there is greet variance among civil-law systems in the manner and degree

to which this respongbility is exercised, and no doubt variance among the judgesin any given system.



* Civil-law litigation in many systems proceeds through a series of short hearing sessons —
sometimes less than an hour each — for reception of evidence, which is then consgned to the case
file until an eventua find dage of anadyss and decison. In contrast, common-law litigetion has a
preliminary or pretria stage (Sometimes more than one) and then atrid a which dl the evidence is
received consecutively.

* A civil-law judgment in the court of firs indance (i.e, trid court) is generdly subject to more
searching reexamination in the court of second ingtance (i.e., appellate court) than a common-law
judgment. Reexamination in the civil-law sysems extends to facts aswell as law.

» Thejudgesin civil-law sysems typicdly serve a professond lifetime as judge, whereas the judgesin
common-law systems generdly are sdlected from the ranks of the bar. Thus, most civil-law judges
lack the experience of having been alawyer, whatever the effects that may have.

These are important differences, but they are not irreconcilable.

The American verson of the common-law system has differences from other common-law systems that
are of a least equa sgnificance. The American system is unique in the following respects:

 Jury trid is a broadly available right in the American federal and state courts. No other country
routingly usesjuriesin civil cases.

» American rules of discovery give wide latitude for exploration of potentidly relevant information and
evidence.

» The American adversary system generdly affords the advocates far greater latitude in presentation
of acasethan is customary in other common-law systems. In part thisis because of the use of juries.

» The American system operates through a cost rule under which each party, including a winning
party, ordinarily pays that paty’s own lawyer and cannot recover that expense from a losing
opponent. In most al other countries, except Japan and China, the winning party, whether plaintiff or
defendant, recovers at least asubstantial portion of litigation costs.”

» American judges are sdected through a variety of ways in which politicd afiligion plays an
important part. In most other common-law countries judges are sdlected on the bas's of professiona
standards.

However, it should be recognized that the procedures in American administrative adjudications, which are
conducted by professond judges without juries, much more closdy resemble the counterparts in other
countries.

V. Rulesfor Formulation of Claims (Pleading)

The rules governing formulation of dams are subgantidly smilar in most legd systems. The pleading
requirement in most common-law systems requires that the clamant state the clam with reasonable particularity
as to facts concerning persons, place, time, and sequence of events involved in the relevant transaction. This
pleading rule is essentidly smilar to the Code Pleading requirement that governed in most American states prior
to adoption of the Federal Rules of Civil Procedure in 1938.2 The Principles and Rules require that pleading be

7 See generally Hughes and Snyder, Litigation and Settlement under the English and American Rules: Theory and Evidence,
38 JL. & ECON. 225 (1995); A. Tomkins and T. Willging, Taxation of Attorney’s Fees: Practices in English, Alaskan and
Federal Courts (1986). See aso, e.g., A. Ehrenzweig, Reimbursement of Counsel Fees and the Great Society, 54 CALIF. L. REV.
792 (1963); T. Rowe, The Lega Theory of Attorney Fee Shifting: A Critical Overview, 1982 DUKE L. REV. 651.

8 L. Tolman, Advisory Committee’s Proposals to Amend the Federal Rules of Civil Procedure, 40 A.B.A. J. 843, 844 (1954); F.
James, G. Hazard, and J. Leubsdorf, Civil Procedure 88 3.5, 3.6 (5th ed. 2001).



in detail with particulars as to the basis of cdlam and that the particulars reved a set of facts that, if proved,
would entitle the claimant to ajudgment.

V1. Exchange of Evidence

The pleading rule requiring specific dlegations of fact reduces the potentid scope of discovery, because it
provides for tightly framed clams and defenses from the very beginning of the proceeding. Moreover, that rule
of pleading contemplates that a party that has pleaded specific facts will be required to reved, at a second stage
of the litigation, the specific proof on which it intends to rely concerning these dlegations, including documents,
summary of expected testimony of witnesses, and experts reports. The Principles and Rules require disclosure
of these sources of proof before the plenary hearing. These requirements presuppose that a claimant properly
may commence litigation only if the clamant has a provable case and not merdly the hope or expectation of
uncovering such a case through discovery from the opposing party.

The combination of drict rules of pleading and compulsory disclosure further reduces the necessity of
additional exchange of evidence. A party generdly must show its own cards, so to spesk, rather than getting
them from an opponent. Within that framework, the Rules attempt to define a limited right of document
discovery and a limited right of depostion. These are regarded as improper in many civil-law systems.
However, a civil-law judge has authority to compe presentation of relevant documentary evidence and
testimony of witnesses. In amodern legd system, there isagrowing practica necessty — if oneis serious about
justice — to permit document discovery to some extent and, at least in some cases, depostion of key
witnesses,

In most common-law jurisdictions, pretrial depositions are unusud and, in some countries, typicaly are
employed only when the witness will be unavailable for trid. Documents are subject to discovery only when
relevant to the proceeding. Relevance for this purpose is defined by reference to the pleadings in the case and,
as noted above, the rules of pleading require full specification of claims and defenses.® In contrast, wide-ranging
pre-trid discovery is an integrd part of contemporary American civil litigation, particularly in cases involving
Substantial stakes.

The rules for document production in the common-law systems al derive from the English Judicature Acts
of 1873 and 1875. In 1888 the standard for discovery was held in the leading Peruvian Guano decison to
cover

any document that relates to the matters in question in the action, which not only would be evidence
upon any issue, but aso which, it is reasonable to suppose, contains information which may — not
which must — either directly or indirectly enable the party . . . ether to advance his own case or to
damage the case of his adversary . . . [A] document can properly be said to contain information
which may enable the party requiring the affidavit either to advance his own case or to damage the
case of his adversary, if it is a document which may fairly leed him to a train of inquiry, which may
have either of these two consequences. . . .*°

Under the civil law there is no discovery as such. However, a party has a right to request the court to
interrogate a witness or to require the opposing party to produce a document. This arrangement is a corollary of
the generd principle in the civil-law system that the court rather than the parties is in charge of the development

i OSee generaly C. Platto, ed. Pre-Trial and Pre-Hearing Procedures Worldwide (1990).

Compagnie Financiére et Commerciale du Pacifique v. Peruvian Guano Co., 11 QBD 55, 63 (1882) (interpreting Order XXXI.,
rule 12, from the 1875 Rules of Supreme Court, which required production of documents “relating to any mattersin questionin
the action.”).



of evidence. In some civil-law systems a party cannot be compelled to produce a document that will establish its
own ligbility — something like a civil equivdent of a privilege againg sdf-incrimination. However, in many civil-
law systems a party may be compdlled to produce a document when the judge concludes that the document is
the only evidence concerning the point of issue. This result can aso be accomplished by holding that the burden
of proof as to the issue shal rest with the party having possession of the document. In any event, the standard
for production under the civil law gppears uniformly to be “rdevance’ in afairly srict sense.

VII. Procedureat Plenary Hearing

Another difference between civil-law systems and common-law systems concerns presentation of
evidence. Asis well known, in the civil-law tradition the evidence is developed by the judge with suggestions
from the advocates, while in the common-law tradition the evidence is presented by the advocates with
upervison and supplementation by the judge. Furthermore, in many civil-law systems the evidence is usudly
taken in separate stages according to availability of witnesses, while in the common-law system it is usudly
taken in a consecutive hearing for which the witnesses must adjust their schedules. More fundamentdly, the
basic conception of the plenary hearing in the civil-law system has been that of an inquiry by the judge thet is
monitored by advocates on behdf of the parties, while the conception of atrid in the common-law systems is
that of juxtaposed presentations to the court by the parties through their advocates.

In more pragmatic terms, the effectuation of these different conceptions of the plenary hearing requires
different professona skills on the part of judge and advocates. An effective judge in the civil-law sysem must
be able to frame questions and pursue them in an orderly series, and an effective advocate must give close
atention to the judge' s questioning and be dert to suggest additiond directions or extensons of the inquiry. In
the common-law system the required skills are more or less the opposite. The common-law advocate must be
killful a framing questions and pursuing them in orderly sequence, while the judge must be atentive to pursuing
further development by supplementa questions. However, these differences are ones of degree, and the degrees
of differences have diminished in the modern era

VI1I11. Second-Instance Review and Finality

The Principles and Rules defer to the law of the forum concerning second-instance proceedings (“apped”).
The same is true for further review in a higher court, as is avalable in many sysems. The Principles and Rules
define conditions of findity that discourage the re-opening of an adjudication that has been completed. An
adjudication fairly conducted is the best approximation of true justice that human enterprise can afford. On that
basis, an adjudication should be left a rest even when there may be some reason to think that a different result
could be achieved, unless there is a showing of fraud in the proceeding or of conclusive evidence that was
previoudy undisclosed and not reasonably discoverable at the time. The Principles and Rules adopt an
approach to finality based on that philosophy.

I X. Recognition of the Principlesand Rules

The Principles express basic concepts of fairness in resolution of legd disputes prevailing in modern legd
systems. Most modern lega systemns could implement the Principles by rdatively modest modifications of their
own codes of civil procedure. More substantiad modification would be required in systems in which a party
ordinarily has no opportunity to obtain evidence in its favor from an opposing party. The Rules are a suggested
implementation of the Principles, providing grester detail and illustrating concrete fulfillment of the Principles.
Both Principles and Rules seek to combine the best elements of adversary procedure in the common-law
tradition with the best eements of judge-centered procedure in the civil-law tradition. They are expressed in



terminology and through concepts that can be assmilated in dl legd traditions. The Principles and Rules could
aso gpply in arbitration proceedings.

The implementation of these Principles and Rulesis a matter of the domestic and internationdl law of nation
gates. Hence, these Principles and Rules may be adopted by internationa convention or by lega authority of a
nationa date for goplication in the courts of that state. In countries with a unitary legd system, tha legd
authority is vested in the national government. In federd systems, the alocation of that authority depends upon
the terms of the particular federation. It might be, for example, that these Principles and Rules could be adopted
for the federd courtsin afederal system but in the tate or provincia courts by the state or province. Asused in
the Principles and Rules, “date’ refersto anationd state and not to a province or sate within afederal system.

These Principles and Rules could be adopted for use in the first-instance courts of genera competence, in
a specidized court, or in a divison of the court of generd competence having jurisdiction over commercia
disputes.

These Principles and Rules can aso serve as modesin the reform of various procedura systems.

X. Purpose of These Principlesand Rules

The objective of these Principles and Rules is to offer a system of fair procedure for litigants involved in
legdl disputes arising from transnationd commercid transactions. Appreciating that al litigation is unplessant
from the viewpoint of the litigants, the Principles and Rules seek to reduce the uncertainty and anxiety that
paticularly atend parties obliged to litigate in unfamiliar surroundings. The reduction of difference in legd
systems, commonly caled “harmonization” of law, is an aspect of achieving such fairness. However, a system of
rules is only one aspect of fair procedure. Much more important, as a practical matter, are the competence,
independence, and neutrdity of judges and the competence and integrity of lega counsd. Nevertheless, rules of
procedure are influentid in the conduct of litigation.

These Principles and Rules seek to express, so far as such formulations can do so, the ided of
disnterested adjudication. In this regard, they aso can provide terms of reference in matters of judicia
cooperation, wherein the courts of different legd systems provide assstance to each other. By the same token,
reference to the standards expressed herein can moderate the unavoidable tendency of practitioners in a legd
system, both judges and lawyers, to consider their system from a parochia viewpoint.

The Principles and Rules, especidly those prescribed for pleading, development and presentation of
evidence and legd argument, and the find determination by the tribuna, may be adopted or referenced in
proceedings not otherwise governed by these Rules, particularly arbitration. Also, a court could refer to the
Principles and Rules as generdly recognized standards of civil justice, when doing o is not inconsstent with its
own organic or procedura law.

It is contemplated that, where adopted, the Principles and Rules would be a specia form of procedure
applicable to the disputes to which they are addressed, pardllel to other specialized procedura rules that most
nation states have for such matters as bankruptcy, adminigtration of decedent’s etates, and civil clams against
government agencies. Where permissble by forum law, with the consent of the court, the Rules could dso be
adopted through tipulation by parties to govern litigation between them. Such an implementation in substance
would be a party gtipulation to waive the otherwise governing rules of procedure in favor of these Rules.

Xl. Revisonsfrom Prior Drafts
Prior drafts of the Rules have been published. See 30 CORNELL INT’'L L.J. 493 (1997), 33 TEX. INT'LL.J.

499 (1998), and 33 N.Y.U. J. INT'L L. & PoL. 769 (2001). These drafts, together with the previous
Discussion Draft No. 3 (2002); Council Draft No. 1 (2001); and Preliminary Draft No. 3 (2002), have dicited



vauable criticism and comments from legal scholars and lawyers from both civil- and common-law systems™
Comparison will demondrate that many modifications have been adopted as a result of discussons and
deliberations following those previous publications. The net effect can be described as a new text.

1 See, more recently, Geoffrey C. Hazard, Jr., Litigio civil sin fronteras: armonizacion y unificacion del derecho procesal, 11
TRIBUNALES DE JUSTICIA 24 (2002) [Spain]; Antonio Gidi, Iniciativas para la formulacion de normas uniformes en el
ambito del derecho procesal civil internacional, 54 DERECHO PUC 245 (2001) [Peru], also published in 11 TRIBUNALES DE
JUSTICIA 21 (2002) [Bpain], and in 26 REV. DIR. PROC. CIV. (2002) [Brazil]; Hazard, Stirner, Taruffo, Gidi, Principios
fundamentales del proceso civil transnacional, 54 DERECHO PUC 253 (2001), asopublished in 11 TRIBUNALES DE JUSTICIA
27 (2002) [Spain], and in 26 REV. DIR. PROC. CIV (2002) [Brazil]; Hazard, Taruffo, Stirner, Gidi, Normas del proceso civil
transnacional, 54 DERECHO PUC 263 (2001), also published in 11 TRIBUNALES DE JUSTICIA 31 (2002) [Spain], and in 26 REV.
DIR. PROC. CIV (2002) [Brazil]; Lorena Bachmaier Winter, 11 TRIBUNALES DE JUSTICIA 19 (2002) [Spain]; JORGE SANCHEZ
CORDERO & ANTONIO GIDI, LASREGLAS Y PROCEDIMIENTOS DEL DERECHO PROCESAL CIVIL TRANSNACIONAL. EL
PROYECTO AMERICAN LAW INSTITUTE-UNIDROIT (2003).

Special Issue: Harmonising Transnational Civil Procedure: The ALI/Unidroit Principles and Rules. Vers Une Procedure
Civile Transnationale Harmonisee: Les Principes Et Regles Ali / Unidroit: VI Uniform Law Review / Revue de Droit Uniforme
740 (2001). Herbert Kronke, Efficiency, Fairness, Macro-Economic Functions. Challenges for the Harmonisation of
Transnational Civil Procedure, 740; Herbert Kronke, Efficacité, impartialité, fonctions macro-économiques: les objectifs de
I”harmonisation de la procédure civile transnationale, 741; Geoffrey C. Hazard, Jr., Fundamentals of Civil Procedure, 753;
Marcel Storme, Procedural Law and the Reform of Justice: From Regional to Universal Harmonisation, 763; Philippe
Fouchard, Une procédure civile transnationale: Quelle fin et quels moyens?, 779; Stephen Goldstein, The Proposed
ALI/UNIDROIT Principles and Rules of Transnational Civil Procedure: the Utility of Such a Harmonization Project, 789;
Janet Walker, The Utility of the ALI/UNIDROIT Project on Principles and Rules of Transnational Civil Procedure, 803,
Antonio Gidi, Notes on Criticizing the Proposed ALI/UNIDROIT Principles and Rules of Transnational Civil Procedure,
819; Haimo Schack, Transnational Service of Process. a Call for Uniform and Mandatory Rules, 27; L.J. Priestley, QC,
Transnational Civil Procedure — Fact Pleading v. Notice Pleading: its Significance in the Development of Evidence, 841;
Edward H. Cooper, Transnational Civil Procedure: Fact Pleading or Notice Pleading? A Viewpoint fromthe USA, 857; Roalf
Sturner, Transnational Civil Procedure: Discovery and Sanctions Against Non-compliance, 871; Pierre Laive, Principe
d'inquisition et principe accusatoire dans |'arbitrage commercial international, 887, Gabridle Mecarelli, Quelques
réflexions en matiere de discovery, 901; Aida Kemelmajer De Carlucci, La charge de la preuve dans les Principes et Régles
ALI/UNIDROIT relatifs a la procédure civile transnationale, 915; Jean-Paul Béraudo, Réflexions sur les Principes
ALI/UNIDROIT a propos de la preuve, 925; Neil Andrews, Provisional and Protective Measures. Towards a Uniform
Protective Order in Civil Matters, 931; Bryan Beaumont, The Proposed ALI/UNIDROIT Principles of Transnational Civil
Procedure and their Relationship to Australian Jurisdictions, 951; Sheldon H. Elsen, An American Lawyer Looks at
Litigation under the Proposed ALI/UNIDROIT Principles and Rules of Transnational Civil Procedure, 971; Vaentinas
Mikelénas, The Proposed ALI/UNIDROIT Principles and Rules of Transnational Civil Procedure and the New Code of Civil
Procedure in Lithuania, 981; Frédérique Ferrand, Les “Principes’ relatifs a la procédure civile transnationale sont-ils
autosuffisants? — De la nécessité ou non de les assortir de“ Régles’ dansle projet ALI/UNIDROIT, 995; Thomas Pfeiffer, The
ALI/UNIDROIT Project: Are Principles Sufficient, Without the Rules?, 1015.

See also VERS UN PROCES CIVIL UNIVERSEL? LES REGLES TRANSNATIONALES DE PROCEDURE CIVILE DE
L’AMERICAN LAW INSTITUTE (Philippe Fouchard ed., 2001): Michele Taruffo, La Genese et la finalité des Régles
Proposées par I’ American Law Institute; Pierre Mayer, L’ Utilité des Régles Transnationales de Procédure Civile: Une vue
Critique; HoratiaMuir Watt, Quelle Méthode?; Marie-Laure Niboyet, Quels Litiges?; Héléne Gaudemet-Tallon, Quel Judge?;
Geoffrey Hazard, Le Déroulement du Proces; Jacques Normand, La Confrontation des Principes Directeurs; Catherine
Kessedjian, Quelques Réflexions en Matiére de Preuves; Loic Cadiet, Quelles Preuves? Discovery, Témoins, Experts, Role
Respectif des Parties et du Juge; Antonio Gidi, Vers un Proces Civil Transnational. Une Premiére Réponse aux Critiques;
Philippe Fouchard, Cléture; Garbridle Mecarelli, Les Principes Fondametaux et les «nouvelles» Régles de Procédure Civile
Transnationale: Premiéres Observations.

See also Hazard, Taruffo, Stirner, and Gidi, Principles and Rules of Transnational Civil Procedure, 33 N.Y.U. J. INT'L
L. & POL. 769 (2001); ESSAYS ON TRANSNATIONAL AND COMPARATIVE CIVIL PROCEDURE (Federico Carpi and Michele
Lupoi, eds. 2001); Gerhard Walter and Samuel P. Baumgartner, Improving the Prospects of the Transnational Rules of Civil
Procedure Project: Some Thoughts on Purpose and Means of Implementation, 18 KITSUMEIKAN L. REV. 169 (2001); Rolf
Stiirner, Régles Transnationales de Procédure Civile? Quelques Remarques d’ un Européen sur un Nouveau Projet Commun
de I’American Law Institute et d UNIDROIT, R.I.D.C. 845 (2000); Rolf Stiirner, Some European Remarks on a New Joint
Project of The American Law Institute and UNIDROIT, 34 INT’L LAW. 1071 (2000); Antonio Gidi, Presentacién del Proyecto



Earlier drafts of the Rules were trandated into Russan by Nikolal Eliseev; into German by Gerhard Walter
from Bern University; into Japanese by Koichi Miki from Keio University; into French by Frédérique Ferrand,
from the Universty Jean Moulin and Gabride Mecardli from Paris Universty; into Chinese by Chi-We Huang
and Chen Rong; into Italian by Francesca Cuomo and Vaentina Rivafrom Pavia Universty; into Crodtian by
Eduard Kun&tek; into Spanish by Evduz Cotto from Puerto Rico Univerdty, Franciso Mdaga from Pompeu
Fabra University, Anibd Quiroga Ledn from Catholic Universty of Peru, Horécio Segundo Pinto from the
Catholic Universty of Argenting, and Lorena Bachmaier Winter from Universdad Complutense de Madrid; and
into Portuguese by Associate Reporter Antonio Gidi from the University of Pennsylvania. It is hoped that there
will be trandations into additiona languages in the future.

The numerous revisons of the Principles and Rules emerged from discussons a severd locations with
Advisers and Consultants from various countries, including meetings in Bologna and Rome, Itdy; Freiburg,
Germany; Barcelona, Spain; Vancouver, Canada; San Francisco, Washington, and Philadel phia, United States;
Vienna, Audria; Tokyo, Japan; Singapore; Paris, France; Mexico City, Mexico; Beljing, China; Moscow,
Russia; and London, England. Criticism and discussion also were conducted through correspondence.™

de Normas Transnacionales del Proceso Civil, 52 DERECHO PUC 607 (1999); Antonio Gidi, Normas Transhacionais de
Processo Civil, 8 REVISTA DOS MESTRANDOS EM DIREITO ECONOMICO DA UFBA 54 (2000); José Lebre de Freitas, O
Anteprojecto Hazard-Taruffo para o Processo dos Litigios Comerciais Internacionais, 2 THEMIS. REVISTA DA
FACULDADE DE DIREITO DA UNIVERSIDADE NOVA DE LISBOA 19 (2000); Eduard Kunatek, Transnacionalna Pravila
Gradanskog Postupka, 21 ZBORNIK PRAVNOG FAKULTETA SVEUTILIBTA U RIJECI 351 (2000); Antonio Gidi,
Apresentacdo as Normas Transnacionais de Processo Civil, 8 REVISTA DOS MESTRANDOS EM DIREITO ECONOMICO DA
UFBA 40 (2000) [Braxzil], also published in 52 DERECHO PUC 593 (1999) [Peru], inROMA E AMERICA 335 (2000) [Italy] and in
102 REPRO 185 (2001) [Brazil]; Gerhard Walter & Samuel P. Baumgartner, Improving the Prospects of the Transnational Rules
of Civil Procedure Project: Some Thoughts on Purpose and Means of Implementation, 6 ZEITSCHRIFT FUR ZIVILPROZER
INTERNATIONAL (2000), also published in 18 RITSUMEIKAN L. REV. 169 (2001); Samuel P. Baumgartner, Gaining a Worldly
Perspective for the World in Our Courts, unpublished manuscript (on file with ALI); Joaquim-J. Forner Delaygua, El Proyecto
del American Law Institute ‘Transnational Rules of Civil Procedure : La Cooperacion Judicia, 0 ANNUARIO ESPANOL DE
DERECHO INTERNACIONAL PRIVADO 275 (2000); Geoffrey C. Hazard, Jr., Litigio Civil Sin Fronteras: Armonizacion y
Unificacion del Derecho Procesal, 52 DERECHO PUC 583 (1999); and Geoffrey C. Hazard, Jr., Civil Litigation Without
Frontiers: Harmonization and Unification of Procedural Law, 52 DERECHO PUC 575 (1999).

See aso Gary Born, Critical Observations on the Draft Transnational Rules of Civil Procedure, 33 TEX. INT'L L.J. 387
(1998); Russall J. Weintraub, Critique of the Hazard-Taruffo Transnational Rules of Civil Procedure, 33 TEX. INT'L L.J. 413
(1998); Jacob Dolinger and Carmen Tiburcio, The Forum Law Rule in International Litigation — Which Procedural Law
Governs Proceedings to be Performed in Foreign Jurisdictions: Lex Fori or lex Diligentiae?, 33 TEX. INT'L L.J. 425 (1998);
Gerhard Walter and Samuel P. Baumgartner, Utility and Feasibility of Transnational Rules of Civil Procedure: Some German
and Swiss Reactions to the Hazar d-Taruffo Project, 33 TEX. INT'L L.J. 463 (1998); Catherine Kessedjian, First Impression of
the Transnational Rules of Civil Procedure from Paris and The Hague, 33 TEX. INT'L L.J. 477 (1998); Geoffrey C. Hazard, Jr.,
Transnational Rules of Civil Procedure: Preliminary Draft No. 1, 33 TEX. INT’L L.J. 499 (1998); Michele Taruffo, Drafting
Rules for Transnational Litigation, ZZPINT'L 449 (1997); and John Barcelo Ill, Transnational Rules of Civil Procedure.
Introduction. 30 CORNELL INT’L L.J. 493 (1997).

2 For the present draft, we received written contributions from Neil Andrews, Robert Barker, Ronald Brand, Stephen Calkins,
Edward Cooper, Henry Hoffstot, Jr., Mary Kay Kane, Aida Kemelmajer de Carlucci, Donald King, John Leubsdorf, Luigia
Maggioni, Olakunle Olatawura, Thomas Rowe, Jack Weinstein, and others.

For the previous drafts, we received written contributions from Lucio Cabrera Acevedo, Neil Andrews, Mathew
Applebaum, Robert Barker, Samuel Baumgartner, Robert Bone, Stephen Burbank, Robert Byer, Robert Casad, Michael Cohen,
Edward Cooper, Thomas F. Cope, Sheldon Elsen, Frédérique Ferrand, José Lebre de Freitas, Carl Goodman, Stephen Goldstein,
Trevor Hartley, Richard Hulbert, J. A. Jolowicz, Dianna Kempe, Donald King, Mary Kay Kane, Houston Putnam Lowry,
Richard Marcus, Stephen McEwen, Jr., Ramén Mullerat-Balmafia, Lawrence Newman, Ernesto Penalva, Thomas Pfeiffer,
William Reynolds, Tom Rowe, Amos Shapira, Michael Stamp, Hans Rudolf Steiner, Louise Teitz, Laurel Terry, Nataie
Thingelstad, Julius Towers, Janet Walker, Gerhard Walter, Garry Watson, Des Williams, Lorena Bachmaier Winter, Ralph
Whitten, Diane Wood, Rodrigo Zamora, and others.
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The project was the subject of extensve commentary and much candid and helpful criticism a an October
27, 2000, meeting of French procedurdidts in the Universté Panthéon-Assas (Paris 1), in which participants
included Judges Guy Canivet, Jacques Lemontey, and Jean Buffet, and Professors Bernard Audit, Georges
Bolard, Loic Cadiet, Philippe Fouchard, Hélene Gaudemet-Talon, Serge Guinchard, Catherine Kessedjian,
Pierre Mayer, Horatia Muir-Watt, Marie-Laure Niboyet, Jacques Normand, and Claude Reymond.*®

On October 10 and 11, 2001, the project was presented in Renmin Universty, in Beijing to a large group
of Chinese law professors, judges, arbitrators, and practicing attorneys. On October 13, 2001, the project was
aso presented in Tokyo for the second time to a small group of Japanese experts. On February 28, 2002, the
project was presented in the Mexican Center for Uniform Law and on March 1, 2002, in the UNAM Law
School. The meetings in Mexico City were organized by Jorge Sanchez Cordero and Carlos Sanchez-
Mejoraday Veasco.™ On May 24, 2002, the project was presented in London, in a conference organized by
Professor Neil Andrews and the British Indtitute of International and Comparative Law. On June 4, 2002, the
project was presented in Moscow, a the Moscow State Indtitute of Internationa Relations (MGIMO) in a
conference organized by Professor Sergei Lebedev and Roswell Perkins™ From March 7 to 9, 2002, an
intensive review was conducted by Reporters Hazard, Stirner, Taruffo, and Gidi, a a meeting a Freiburg,
Germany. The Reporters met again for three-day discussions in Boston from October 9 to 11, 2002.

It is hoped that this process of continuing didogue has made the Principles and Rules more understandable
and therefore more acceptable from both common-law and civil-law perspectives.

XI1. FutureWork

The Reporters are preparing Annotations that will correlate the provisions of these Principles and Rules
with cognate provisons in various nationa-procedura systems.

This Discussion Draft is ill a“work in progress” Intersive discussions of the Principles and Rules are to
be held a The American Law Ingtitute Annud Meeting in May, 2003, in Chicago and in the ALI/UNIDROIT
Working Group &t UNIDROIT headquarters in Rome from May 19-23, 2003.

The plan for the remainder of the 2003 summer cdls for further intensve discussons. On May 26 the
Reporters will make their first presentation to the Governing Council of UNIDROIT. The project will dso be
presented for debate with members of the legal profession in severa countries: on May 16 and 17, in Bologna,
Italy, in a conference organized by Professor Federico Carpi; on May 29, in Athens, Greece, in a conference
organized by Professor Kongtantinos Kerameus, on June 3, in Stockholm, Sweden, in a conference organized
by Assistant Professor Patricia Shaughnessy; on June 6, in Riga, Latvia, in a conference organized by Professor
John Burke; on June 10, in Heidelberg, Germany, in a conference organized by Professor Thomeas Pfeiffer; on
June 12, in Lyon, France, in a conference organized by Professor Frédérique Ferrand; on August 12, in S0
Paulo, in a conference organized by Professors Arruda Alvim and Thereza Alvim; and on August 14, in Buenos
Aires, in a conference organized by Professors Roberto Berizonce, Eduardo Oteiza, and Aida Kememger de
Carlucci. Other meetingsin Latin America are contemplated, asis ameeting in Egypt.

Through the initiative of Professor Jay Tidmarsh, the University of Notre Dame Law School will sponsor a
mgor International Conference dedicated to our project in its law facility in London during the week of June

13 See VERS UN PROCES CIVIL UNIVERSEL? LESREGLES TRANSNATIONALES DE PROCEDURE CIVILE DE L’AMERICAN
LAW INSTITUTE (Philippe Fouchard ed., 2001).

1 See JORGE SANCHEZ CORDERO & ANTONIO GIDI, LASREGLASY PROCEDIMIENTOS DEL DERECHO PROCESAL
CIVIL TRANSNACIONAL. EL PROYECTO AMERICAN LAW INSTITUTE-UNIDROIT (2003).
> See MOSCOW JOURNAL OF INTERNATIONAL LAW 252 (2002).
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16-21, 2004. The objective is to invite about 80 highly respected scholars, judges, and practitioners in the
relevant legd fields from dl over the world for an intense conference to consider the final version of our project.
The “Notre Dame Internationd Conference on the ALI/ UNIDROIT Principles and Rules of Transnationd Civil
Procedure” is being organized by Professors Tidmarsh and Gidi. The conference is Hill in the planning stages,
but it is anticipated that it will last from three to five days, with plenary sessons devoted to cross-cultura
discusson and critique of the main dements of the project as wel as numerous opportunities to break into
severd smaler groups of 20 to 30 participants in order to pursue the debate of a specific subject in greater
depth. The timing for this event could not be more opportune, for it will coincide with the conclusion of our
project.

We expect dso to have discussons of these textsin the coming year in severd other countries. We expect
to present the findl version for formal ALI gpprova in May of 2004.

Subsequent drafts will incorporate further revisons of the Principles and Rules. The latest verson will be
accessible a The American Law Inditute’ s webste (http://Aww.di. org).

The Reporters wel come suggestions and criticisms. Our addressis as follows:

THE AMERICAN LAW INSTITUTE

4025 Chestnut Street

Philadelphia, PA 19104-3099

Telecopier: (215) 243-1636

E-mail: transrules@adli.org



12

PRINCIPLES OF TRANSNATIONAL
CIVIL PROCEDURE
(with commentary)

Scope and | mplementation

These Principles are designed for adjudication of transnational commercial disputes. These
Principles may be equally appropriate for the resolution of most other kinds of civil disputes and may
be the basisfor futureinitiativesin reforming civil procedure.

Comment:

A nationd system seeking to implement these Principles could do so by a suitable legd measure, such asa
Statute or set of rules, or an international tresty. Forum law may exclude categories of matters from application
of these Principles and may extend their gpplication to other civil matters. The procedurd law of the forum
appliesin matters not addressed in these Principles.

The adoptive document should include a more pecific definition of “commercid” and “transnationd.” That
task will necessarily involve careful reflection on loca legd tradition and connotation of legd language.
Transnational commercid transactions may include commercid contracts between nationas of different states
and commercid transactions in a Sate by a nationd of another state. Commerciad transactions may include sale,
lease, loan, investment, acquidtion, banking, security, property (including intellectual property), and other
business or financia transactions.

Transnationd disputes, in generd, do not arise wholly within a state and involve disputing parties who are
nationals of the same dtate. For purposes of these Principles, an individud is consdered a nationd both of a
dtate of the person’s citizenship and the state of the person’s habitual residence. A corporation, unincorporated
associdion, partnership, or other organizationd entity is consdered a nationd both of the state from which it has
received its charter of organization and of the state where it maintains its adminigtrative headquarters.

In cases involving multiple parties or multiple claims, among which are ones nat within the scope of these
Principles, these Principles should apply when the court determines that the principal matters in controversy are
within the scope of gpplication of these Principles. However, these Principles are not gpplicable, without
modification, to group litigation, such as class actions, representative actions, or collective actions.

These Principles are equaly applicable to internationd arbitration, except to the extent of beng
incompatible with arbitration proceedings, for example, the Principles rdated to jurisdiction, publicity of
proceedings, and appedl .

1 I ndependence, Impartiality, and Competence of the Court

1.1  The court should have judicial independence to decide the dispute according to the facts and
the law, including freedom from improper internal or external influence.

1.2  The judges should have reasonable tenure in office. Nonprofessonal members of the court
should be designated by a procedure assuring their independence from the parties, the dispute, and
other personsinterested in theresolution.

1.3  Thecourt should be impartial. There should be a fair and effective procedure for addressing
reasonable contentions of judicial bias.

14  The court should not accept communications about the case from a party in the absence of
other parties, except for communications concerning proceedings without notice and for routine
procedural adminigtration.

1.5 Judgesshould have substantial legal experience and legal knowledge.
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Comment:
P-1A This Principle recognizes thet typicaly judges serve for an extengve period of time, usudly ther
careers. However, in some systems most judges assume the bench only after careers as lawyers and some

judicid officids are designated for short periods. An objective of this Principle is to avoid the creation of ad hoc
courts.

P-1B Independence can be consdered a more objective characteristic and impartiaity a more subjective
one, but these attributes are closaly connected.

P-1C Externd influences may emanate from members of the executive or legidative branch, prosecutors,
or persons with economic interests, etc. Internd influence could emanate from other officids of the judicid
system.

P-1D Principle 1.5 only requires that judges for transnationd litigation be familiar with the law. It does not
require the judge to have specia knowledge of commerce or international law as such. However, acquaintance
with commercid maiters might be helpful.

P-1E A procedure for addressing questions of judicid biasis necessary only in unusua circumstances, but
availability of the procedure is areassurance to litigants, especialy nationds of other countries.

P-1F Proceeding without notice (ex parte proceedings) may be proper, for example in initidly gpplying for
a provisona remedy. See Principles 5.8 and 8. Routine procedurd adminigtration includes, for example,
specification of dates for submission of proposed evidence.

2. Jurisdiction Over Parties
2.1  Juridiction over a party may be exer cised:

2.1.1 By consent of the partiesto submit the dispute to the tribunal, subject to restrictions of
forum law or international treaty;

2.1.2 When thereis a substantial connection between the forum state and the party or the
transaction or occurrence in dispute. A substantial connection exists when a significant part of the
transaction or occurrence occurred in the forum state, when a defendant is a habitual resident of the
forum, or when property to which the disputerelatesislocated in the forum.

2.2  Exceptionally, jurisdiction may be exercised, when no other forum is reasonably available, on
the basis of the defendant’s presence or nationality in the forum state, or presencein the forum state
of the defendant’s property whether or not the disputerelatesto the property.

2.3 A court may grant provisonal measureswith respect to a person or to property in theterritory
of theforum, even if it hasno jurisdiction over the controversy.

24  Exercise of jurisdiction may properly be declined when the parties have previoudy agreed
that some other tribunal have exclusive jurisdiction, or declined or suspended when the court is
manifestly inappropriate relative to another more appropriate court that could exercisejurisdiction.

25  The court may decline to hear the case, or schedule the proceeding in deference to another
court, if the same disputeis pending in an appropriate forum.

Comment:

P-2A Subject to redrictions on the court’s jurisdiction under the law of the forum and subject to
redrictions arising in customary or conventiona internationa law, ordinarily a court may exercise jurisdiction
upon the parties consent. In the absence of the parties consent, and subject to the parties agreement that
some other tribund or forum has exclugve jurisdiction, ordinarily a court may exercise jurisdiction only if the
court is the defendant’ s home court or if the dispute is substantially connected to transactions or events that have
occurred in the territory of the forum.
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P-2B The standard of “subgtantial connection” has been generally accepted for international lega disputes.
That standard excludes mere physcd presence, which within the United States is colloquidly cdled “tag
jurisdiction.” Mere physca presence as a basis of jurisdiction within the American federation has historica
judtification thet is ingpposite in modern international disputes. The concept of “substantial connection” may be
specified and eaborated in internationa conventions and in nationa laws. The scope of this expression might not
be the samein dl sysems.

P-2C Principle 2.2 covers the concept of “forum necessitatis’ — the forum of necessity whereby a court
may properly exercise jurisdiction when the plaintiff cannot reasonably be expected to assert the clam
elsewhere.

P-2D Principle 2.3 recognizes that a state may exercise jurisdiction by sequedtration or attachment of
locdly stuated property, for example to secure a potential judgment, even though the property is not the object
or subject of the dispute. The procedureis caled “quas in rem jurisdiction” in some legd systems. Principle 2.3
contemplates that, in such a case, the merits of the underlying dispute might be adjudicated in some other forum.

P-2E The concept recognized in Principle 2.4 is comparable to the common-law rule of forum non
conveniens. In some civil-law systems, the concept is that of preventing abuse of the forum. This principle can
be given effect by suspending the forum proceeding in deference to another tribunal. The existence of a more
convenient forum is necessary for gpplication of this Principle. This Principle should be interpreted in connection
with the Principle of Procedurd Equality of the Parties, which prohibits any kind of discrimination on the basis of
nationality or residence. See Principle 3.2.

3. Procedural Equality of the Parties

3.1  Thecourt should ensure equal treatment and reasonable opportunity for litigants to assert or
defend their rights.

3.2 Theright to equal treatment includes avoidance of any kind of illegitimate discrimination,
particularly on the basis of nationality or residence.

3.3 A peson should not be required to provide security for costs, or security for liability for
pursuing provisonal measures, solely because that person is not a national or resdent of the forum
state.

34  Whenever possible, venue rules should not impose an unreasonable burden of accessto court
on a person who isnot a habitual resident of the forum.

Comment:

P-3A The term “reasonable’ is used throughout the Principles and sgnifies “proportiond,” “sgnificant,”
“not excessive’ or “fair,” according to the context. It can aso mean the opposite of arbitrary. The concept of
reasonableness dso precludes hyper-technicd lega argument and leaves a range of discretion to the court to
avoid severe, excessive, or unreasonable application of procedura norms.

P-3B lllegitimate discrimination includes discrimination on the bads of gender, race, language, rdigion,
political or other opinion, nationd or socid origin, birth or other Satus, sexud orientation, or association with a
netional minority.

P-3C Specid protection for alitigant, through a conservatorship or other protective procedure such as a
curator or guardian, should be afforded to safeguard the interests of persons who lack full legd capacity, such
as minors. Such protective measures should not be abusively imposed to disadvantage aforeign litigant.
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P-3D Some jurisdictions require a person to provide security for costs, or for liability for provisond
measures, in order to guarantee full compensation of possible future damages incurred by an opposing party.
Other juridictions do not require such security, and some of them have condtitutiond provisons regarding
access to justice or equdity of the parties that prohibit such security. Principle 3.3 is a compromise between
those two positions and does not modify locd law in that respect. However, the effective respongbility of a
nonnationd or nonresdent for costs or liability for provisond measures should be evauated under the same
standards governing nationals and residents of the forum date.

P-3E Venue rules of a nationd system (territoriad competence) generdly reflect consderations of
convenience for litigants within the country. They should be administered in light of the principle of convenience
of the forum dated in Principle 34. A venue rule that would impose substantia inconvenience within the forum
gate should not be given effect when there is another more convenient venue and trandfer of venue within the
forum state should be afforded from an unreasonably inconvenient location.

4, Right to Assistance of Counsel

4.1 A party has the right to employ assistance of legal counsel of the party’s choice, both
representation by counsel admitted to practice in the forum and assstance before the court of
counsel admitted to practice elsewhere.

4.2  The professional independence of legal counsel should be respected. Counsd should be
per mitted to fulfill the duty of loyalty to a client and the responsbility to maintain client confidences.

Comment:

P-4A A forum may appropriately require that counsdl representing a party be admitted to practice in the
forum unless the party is unable to retain such counsel. However, a party should aso be permitted the assstance
of other counsd, particularly its regular counsel, who should be permitted to attend and actively participate in al
hearingsin the dispute.

P-4B Counsd admitted to practice in the party’ s home country is not entitled by this Principle to represent
his party in foreign courts. That matter should be governed by loca law.

P-4C The atorney-client rdaionship is ordinarily governed by rules of the forum, including the choice-of-
law rules.

P-4D The principles of legd ethics vary somewhat among various countries. However, dl countries should
recognize that lawyers in independent practice are expected to advocate the interests of their clients and to
maintain the secrecy of confidences obtained in the course of representation.

5. Due Notice and Right to BeHeard

51 At the commencement of a proceeding, notice, provided by means that are reasonably likely
to be effective, should be directed to parties other than the plaintiff. The notice must be in the
language of the forum and either in the language of the person to whom the notice is addressed, if
known, or in the language or languagesin which the transaction in dispute was conducted.

5.2  Theinitial notice should be accompanied by a copy of the complaint or otherwise include the
allegations of the complaint and specification of the reief sought by plaintiff. Other parties should
give similar notice of their defenses and other contentions and requestsfor reief. A defendant should
be informed of the procedure for response and the possbility of default judgment upon failure to
make timely response.

53  After commencement of the proceeding, all parties should be provided prompt notice of
initiatives of the court or other partiesand rulings by the court.
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54  Thepartieshavetheright to submit relevant contentions of fact and law and to offer evidence.

55 A party should have a fair opportunity and reasonably adequate time to respond to
contentions of fact and law and to evidence presented by another party.

5.6  The court should consder all contentions of the parties and address those concerning a
dispositive issue.

5.7  The parties may, by agreement and with approval of the court, employ expedited means of
communications, such astelecommunication.

5.8 Anorder affecting a party’sinterests may be made and enfor ced without giving prior notice to
that party only upon proof of urgent necessity and preponder ance of consider ations of fairness. An ex
parte order should be proportionate to the interests that the applicant seeks to protect. As soon as
practicable, the affected party should receive notice of the order and of the matters relied upon to
support it, and should have theright to apply for an immediate full reconsideration by the court.

Comment:

P-5A The specific procedure for giving notice varies somewhat among legd systems. For example, in
some civil-law systems the court is responsible for giving the parties notice, including copies of the pleadings,
while in some common-law systems that responsibility isimposed on the parties.

P-5B The posshility of a default judgment is especidly important in internationd litigation.

P-5C According to Principle 5.5, the parties should make known to each other a an early stage the
elements of fact upon which their clams or defenses are based and the rules of law that will be invoked, so that
each party hastimely opportunity to organize its case.

P-5D The standard stated in Principle 5.6 does not require the court to consider contentions determined at
an earlier gage of the proceeding or that are unnecessary to the decison. See Principle 23, requiring that the
written decision be accompanied by a reasoned explanation of its legal, evidentiary, and factud basis.

P-5E Theright of aparty to be informed of another party’ s contentions is consstent with the respongbility
of the court stated in Principle 22.

P-5F Principle 5.8 recognizes the propriety of “ex parte’ proceedings, such as a temporary injunction or
an order for sequestration of property (provisond measures), particularly at the initia stage of litigation. Often
such orders can be effective only if enforced without prior notice. An opposing party should be given prompt
notice of such an order, opportunity to be heard immediady, and a right to full recondderation of the factud
and legd basis of such an order. An ex parte proceeding should be governed by Principle 8. See Principles 1.4
and 8.

6. L anguages

6.1  The proceedings, including documents and oral communication, should be conducted in the
language of the court.

6.2  Thecourt may allow use of other languagesin all or part of the proceeding if no prgudiceto a
party will result.

6.3  Trandation should be provided when a party or witness is not competent in the language in
which the proceeding is conducted. Trandation of lengthy or voluminous documents may be
limited to relevant portions, as selected by the partiesor determined by the court.

Comment:
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P-6A The court should conduct the proceeding in alanguage in which it is fluent. Ordinarily thiswill be the
language of the state in which the court is Stuated. However, if the court and the parties have competence in a
foreign language, they may agree upon or the judge may order that language for al or part of the proceeding, for
example the reception of a particular document or the testimony of awitness in the witness' s native language.

P-6B Frequently in transnationd litigation witnesses and experts are not competent in the language in which
the proceeding is conducted. In such a case, trandation is required for the court and for other parties. The
testimony must be taken with the aid of an interpreter, with the party presenting the evidence paying the cost of
the trandation unless the court decides otherwise. Alternatively, the witness may be examined through
deposition, upon agreement of the parties or by order of the court. The deposition can then be trandated and
submitted at the hearing.

7. Prompt Rendition of Justice
7.1  Thecourt should resolve the dispute within a reasonable time.

7.2  Regarding that objective, the parties have a duty to cooperate and a right of consultation
concerning scheduling. Procedural rules and court orders may prescribe reasonable time
schedules and deadlines and impose sanctions on the parties or their advocates for
noncompliance with such orders.

Comment:

P-7A In dl legd systems the court has a responghility to move the adjudication forward. It is a universaly
recognized axiom that “justice dlayed is justice denied.”

P-7B Prompt rendition of justice not only is a matter of access to justice, but may dso be consdered an
essentid human right, but it should dso be badanced againgt a party’s right of a reasonable opportunity to
organize and present its case.

8. Provisional M easures

8.1 The court may grant provisonal relief when necessary to preserve the opportunity to grant
effective reief by final judgment. The extent of the remedy is governed by the principle of
proportionality. An injunction may require disclosur e of assets wherever located.

8.2 A court may order provisonal relief without notice only upon the applicant’s disclosure of all
factsand circumstances of which the court properly should be aware. A person agains whom ex parte
relief is directed must have the opportunity at the earliest practicable time to respond concer ning the
appropriateness of therelief.

8.3  An applicant for provisonal relief should be liable for full indemnification of a person against
whom the relief is issued if, upon subsequent reconsderation with participation of other parties, the
court determines that the relief should not have been granted. The court may require the applicant
for provisonal rief to post a bond or formally to assume a duty of indemnification.

Comment:

P-8A “Provisond rdief” embraces the concept of “injunction,” which is an order requiring or prohibiting
the performance of a specified act, for example, preserving property in its present condition. Principle 8.1
authorizes the court to issue an injunction that is either affirmative, in that it requires performance of an act, or
negetive in that it prohibits a specific act or course of action. The term is used here in a generic sense to include
attachment, sequedtration, and other directives. Avallability of provisona remedies or interim measures, such as
attachment or sequestration, should be determined by forum law, including applicable principles of internationd
law.
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P-8B Principle 5.8 authorizes the court to issue an injunction without notice to the person against whom it
isdirected where doing so isjusdtified by urgent necessity. “ Urgent necessity,” required as abadisfor an ex parte
injunction, is a practical concept, as is the concept of preponderance of considerations of fairness. The latter
term corresponds to the common-law concept of “baance of equities” Consderations of fairness include the
drength of the merits of the gpplicant’s claim, rdevant public interest if any, the urgency of the need for a
provisond remedy, and the practica burdens that may result from granting the remedy. Such an injunction is
usudly known as an ex parte injunction. In common-law procedure such an order is usudly referred to as a
“temporary restraining order.” See Principle 1.4.

P-8C The question for the court, in considering an gpplication for an ex parte injunction, is whether the
goplicant has made a reasonable and specific demondgtration that such an order is required to prevent an
irreparable deterioration in the Stuation to be addressed in the litigation, and that it would be imprudent to
postpone the order until the opposing party has opportunity to be heard. The burden is on the party requesting
an ex parte injunction to justify its issuance. However, opportunity for the opposing party or person to whom
the injunction is addressed to be heard should be afforded at the earliest practicable time. The party or person
must have the opportunity of a de novo reconsderation of the decision, including opportunity to present new
evidence. See Principle 8.2.

P-8D Rules of procedure generdly require that a party requesting an ex parte injunction make full
disclosure to the court of dl issues of law and fact that the court should legitimately take into account in granting
the request, including those againgt the petitioner’s interests and favorable to the opposing party. Failure to
make such disclosure is ground to vacate an injunction and may be a bass of liability for damages againg the

requesting party.

P-8E After hearing those interested, the court may issue, dissolve, renew, or modify an injunction. If the
court had declined to issue an injunction ex parte, it may nevertheless issue an injunction upon a hearing. If the
court previoudy issued an injunction ex parte, it may renew or modify its order in light of the matters developed
at the hearing. The burden is on the party seeking the injunction to show that the injunction isjustified.

P-8F Principle 8.3 authorizes the court to require abond or other indemnification, as protection againg the
disurbance and injury that may result from an injunction. The particulars of such indemnification should be
determined by the law of the forum. An obligation to indemnify should be express, not merdly by implication,
and could be formalized through a bond underwritten by athird party.

P-8F An injunction under this Principle in many systems is ordinarily subject to immediate appdlae
review, according to the procedure of the forum. Review by a second-ingtance tribund is regulated in different
ways in various systems. The guarantee of areview is particularly necessary when the injunction has been issued
ex parte. However, it should aso be recognized that such a review might entall a loss of time or procedura
abuse.

9. Structure of the Proceedings

9.1 A proceeding ordinarily should consist of three phases. the pleading phase, the interim phase,
and thefinal phase.

9.2 In the pleading phase, the parties must present their claims, defenses, and other contentions
in writing, and identify their principal evidence.

9.3 Intheinterim phase, the court should if necessary:
9.3.1 Hold conferencesto organize the proceeding;
9.3.2 Egablish the schedule outlining the progress of the proceeding;

9.3.3 Addressthe matters appropriate for early attention, such as questions of jurisdiction,
provisonal measures, and statute of limitations (prescription);
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9.3.4 Addressavailability, admission, disclosure, and exchange of evidence;
9.3.5 Identify potentially dispositive issuesfor priority of determination;
9.3.6 Order thetaking of evidence.

9.4 In thefinal hearing, evidence not already received by the court according to Principle 9.3.6
should be presented in a concentrated sequence and the parties should make their concluding
arguments.

Comment:

P-9A The concept of “structure’ of a proceeding should be applied flexibly, according to the nature of the
particular case. For example, if convenient a judge would have discretion to hold a conference in the pleading
phase and to hold multiple conferences as the case progresses.

P-9B An orderly schedule facilitates expeditious conduct of the litigation. Discusson between the court
and counsd for the parties facilitates practicable scheduling and orderly hearings. See Principle 14.2 and
Comment P-14A.

P-9C Traditiondly, courtsin civil-law systems functioned through a sequence of short hearings, while those
in common-law systems organized a proceeding around a find “trid.” However, courts in modern practice in
both sysems provide for prdiminary hearings and civil-law systems have increesngly come to employ a
concentrated final hearing for most evidence concerning the merits.

10. Party Initiative and Scope of the Proceeding

10.1 The proceeding should be initiated through the claim or claims of the plaintiff, not by the court
acting on itsown mation.

10.2 The scope of the proceeding is determined by the claims and defenses of the partiesin the
pleadings, including amendments.

10.3 A party, upon showing good reason, has a right to amend ts claims or defenses, within
reasonable time limits, upon notice to other parties, and when doing so does not unreasonably delay
the proceeding or otherwise result in injustice.

10.4 The parties should have a right to voluntary termination or modification of the proceeding or
any part of it, by withdrawal, admission, or settlement. Termination or modification of the action other
than by agreement of the parties should not be permitted when it would result in prejudiceto a party.

Comment:

P-10A All modern legal systems recognize the principle of party initiative concerning the scope and
paticulars of the dispute. These Principles require the parties to provide details of fact and law in ther
contentions. See Principle 11.3. It is within the framework of party initiative that the court carries out its
respongbility for just adjudication. See Principles 10.2 and 28.3.

P-10B The right to amend a pleading is very redtricted in some legd systems. However, paticularly in
transnationa disputes, the parties should be accorded some flexibility, particularly when new or unexpected
evidence is confronted. Adverse effect on other parties from exercise of the right of amendment may be avoided
or moderated by an adjournment or continuance, or adequately compensated by an award of costs.

P-10C The forum law may permit a damant to introduce a new dam by amendment even though it is
time-barred (datute of limitations or prescription), provided it arises from subgtantidly the same facts as those
that underliethe initid dam.

11.  Obligations of the Parties and Advocates
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11.1 Thepartiesand their counse should conduct themsalvesin good faith in dealing with the court
and other parties.

11.2 The parties share with the court the responsbility to promote a fair, efficient, and reasonably
speedy resolution of the proceeding.

11.3 Inthe pleading phase, the parties must present detailed facts and contentions of law, the relief
requested, and specifically describe the available evidence to be offered in support thereof. When a
party shows good cause for inability to provide sufficient specification of facts or evidence, the court
should give due regard to the possibility that necessary facts and evidence will develop later in the
cour se of the proceeding.

11.4 A party’sunjustified failure to make a timely response to an opposing party’s contention may
be taken by the court as a sufficient basisfor considering that contention to be admitted or accepted.

11.5 Advocates for parties have a professional obligation to assist the parties in observing their
procedural obligations.

Comment:

P-11A A paty should not make a clam, defense, motion, or other initiative or response that is not
reasonably arguable in law and fact. In gppropriate circumstances, failure to conform to this requirement may be
declared an abuse of the court's process and subject the aggrieving party to cost sanctions and fines. The
obligation of good faith, however, does not preclude a party from making a reasonable effort to extend an
existing concept based on difference of circumstances. In gppropriate circumstances, frivolous or vexatious
claims or defenses may be consdered an imposition on the court and may be subjected to default or dismissa
of the case, aswdl as cost sanctions and fines.

P-11B Principle 11.3 requires the parties to make detailed statements of factsin their pleadings, in contrast
with “notice pleading” permitted under the Federd Rules of Civil Procedure in the United States.

P-11C It isauniversd rule that the advocate has professond and ethica respongbilities for fair deding
with dl parties, their counsd, and the court.

12. Joinder of Claimsand Parties; I ntervention

12.1 A party may assert any claim substantially connected to the subject matter of the proceeding
againgt another party or against athird person who is subject to the jurisdiction of the court.

12.2 A person having an interest substantially connected with the subject matter of the proceeding
may apply to intervene. The court, on its own motion or motion of a party, may direct notice to a party
having such an interedt, inviting intervention. Such an intervention should not be permitted when it
would result in unreasonable delay or confusion of the proceeding or otherwise unfairly prgudice a

party.
12.3 When it isnecessary and jugt, the court should grant permission for a person to be substituted
for aparty in a proceeding.

12.4 Therightsand obligations of participation and cooperation of a party added to the proceeding
are ordinarily the same as those of the original parties. The extent of these rights and obligations
may depend upon the basis, timing, and circumstances of the joinder or intervention.

125 The court may order separation of claims, issues, or parties, or consolidation with other
proceedings, for fair or more efficient management and determination or in the interest of justice.
That authority should extend to partiesor claimsthat have been joined but are not within the scope of
these Principles.
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Comment:

P-12A Principle 12 recognizes the broad right to assert any clam available againgt another party, a right
which is afforded in many legd systems. In some legd systems joinder is permitted only of dams rdaed to the
same transaction or occurrence.

P-12B There are differences in the rules of various countries governing jurisdiction over third parties. In
some civil-law systems, a vdid third-party clam is itsdf a bass of jurisdiction whereas in some common-law
sysems the third party must be independently subject to jurisdiction. Principle 12.1 does not require an
independent basis of jurisdiction.

P-12C In any event, the court has authority to sever claims and issues, and to consolidate them, according
to their subject matter and the affected parties.

P-12D Joinder for interpleading parties claming the same property is permitted by this Principle, but the
Principle does not authorize class actions.

13. Amicus Curiae Submisson

Whenever appropriate, written submissons concerning important legal issues in the
proceeding and matters of background information may be received from third persons with the
consent of the court, upon consultation with the parties. The parties should have the opportunity to
submit written comment addressed to the matters contained in such a submisson before it is
considered by the court.

Comment:

P-13A The “amicus curiae brief” is a ussful means by which a nonparty may supply the court with
information and legd andyss that may be helpful to achieve a just and informed dispogtion of the case.
Therefore, any person may be dlowed to file such a brief, notwithstanding a lack of legd interest sufficient for
intervention. It isin the court’s discretion whether such a brief may be taken into account. The court may require
a statement of the interest of the proposed amicus. A court has authority to refuse an amicus curiae brief when
such a brief would not be of materid assstance in determining the dispute. The court may invite athird party to
present such a submisson. An amicus curiae does not become a party to the case but is merely an active
commentator. Factual assertionsin an amicus brief are not evidence in the case.

P-13B In civil-law countries there is no established practice of dlowing third parties without a legd interest
in the merits of the dispute to intervene or participate in a proceeding. Consequently, most civil-law countries do
not have a practice of dlowing the submisson of amicus curiae briefs. Nevertheless, the amicus curiee brief isa
useful device, particularly in cases of public importance.

P-13C Principle 13 does not authorize third persons to present written submissions concerning the factsin
dispute. It refers only to data, background information, remarks, legal analyss, and other consderations that
may be useful for a fair and just decision of the case. For example, a trade organization might give notice of
specid trade customsto the court.

P-13D The parties must have opportunity to submit written comment addressed to the matters in the
submission before it is consdered by the court.

14. Court Responsbility for Direction of the Proceeding

14.1 Commencing as early as practicable, the court should actively manage the proceeding,
exercising judicious discretion to achieve disposition of the dispute fairly, efficiently, and with
reasonable speed.

14.2 Tothe extent reasonably practicable, the court should manage the proceeding in consultation
with the parties.
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14.3 The court should determine the order in which issues are to be resolved, and fix a timetable
for all stages of the proceeding, including dates and deadlines. The court may revise such directions.

Comment:

P-14A The court's management of the proceeding will be farer and more efficient when conducted in
consultation with the parties. See dso Comment P-9A.

P-14B Principle 14.3 is particularly important in complex cases. As a practica matter, timetables and the
like are less necessary in smple cases, but the court should aways address details of scheduling.

15. Dismissal and Default Judgment

15.1 Dismissal of the proceeding must be entered againg a plaintiff who, without justification, fails
to prosecute the proceeding with reasonable efficiency. Before entering such a dismissal, the court
must give plaintiff a reasonable war ning ther eof.

15.2 Default judgment must be entered againgt a defendant or other party who, without
judtification, fails to respond within the prescribed time, or who fails to offer a substantial answer, or
who otherwise fails to continue participation after responding. Consderation should be given, where
relevant, to the transnational nature of the proceeding.

15.3 Beforeentering a default judgment, the court must:

15.3.1 Determine that notice to that party has been properly transmitted and that the party
has had sufficient timeto respond,

15.3.2 Limit relief to that demanded in the complaint and determine that the claim is
reasonably supported by available facts or evidence and is legally justified concerning liability and
remedy, including the amount of damages and any claim for costs.

Comment:

P-15A Default judgment permits termination of a dispute if there is no contedt. It is a mechanism for
compelling a party to acknowledge the court's authority. For example, if the court lacked authority to enter a
default judgment, a defendant could avoid liability smply by ignoring the proceeding and later disputing the
vaidity of the judgment. A plantiff’s abandonment of prosecution of the proceeding is, in common-law
terminology, usudly referred to as “failure to prosecute’ and resultsin “involuntary dismissa.” It isthe equivaent
of adefault. See Principles 11.4 and 17.3.

P-15B A party who appears after the time prescribed, but before judgment, may be permitted to enter a
defense upon offering reasonable excuse, but the court may order compensation for costs resulting to the
opposing party. In making its determination, the court should consider the reason why the party did not answer
or did not proceed after having answered. For example, a party may have failed to answer because that party
did not receive persond notice, or because the party was obliged by his or her nationa law not to appear by
reason of hodtility between the countries.

P-15C Reasonable care should be exercised before entering a default judgment because notice may not
have been given to a defendant, or the defendant may have been confused about the need to respond. Forum
procedure in many systems requires that, after a defendant has failed to respond, an additiona notice be given
to the defendant of the court’ s intention to enter default judgment.

P-15D The decison about whether the claim is reasonably supported by evidence and legdly judtified
under Principle 15.3.2 does not require a full inquiry on the merits of the case. The judge must only determine
whether the default judgment is inconsstent with the available facts or evidence and is legdly unwarranted. For
that decison, the judge must andyze critically the facts or evidence supporting the statement of clams. The
judge may request production of more evidence or schedule an evidentiary hearing.
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P-15E If the requirements for a default judgment are not complied with, an aggrieved party may apped or
seek to set asde the judgment, according to the law of the forum. Every system has a procedure for invalidating
a default judgment obtained without compliance with the rules governing default. In some systems, including
maost common-law systems, the procedure is initialy pursued in the firg-instance court, and in other systems,
including some civil-law systems; it is through an apped. This Principle defers to forum law.

P-15F The party who has defaulted should be permitted, within the limit of a reasonable time, to present
evidence that the notice was materialy deficient or other proper excuse.

16. Accessto Information and Evidence

16.1 Generally, the court and each party should have access to relevant and nonprivileged
evidence, including testimony of parties and witnesses, expert testimony, documents, and evidence
derived from inspection of things, entry upon land, or, under appropriate circumstances, from physical
or mental examination of a person. The parties should have the right to submit statements that are
accor ded evidentiary effect.

16.2 Eliciting testimony of parties, witnesses, and experts should proceed as cusomary in the
forum. A party should have the right to conduct direct supplemental questioning of another party,
witness, or expert who hasfirst been questioned by thejudge or by another party.

16.3 Upon timely request of a party, the court should order disclosure of relevant, nonprivileged,
and reasonably identified evidence in the possession or control of another party or, if necessary and
just, of a nonparty. It isnot a basis of objection to such disclosure that the evidence may be adver se
totheparty or person making the disclosure.

16.4 A person who produces evidence, whether or not a party, has the right to a court order
protecting against improper exposure of confidential information.

16.5 The court should make free evaluation of the evidence and attach no special significance to
evidence according toitstypeor source.

Comment:

P-16A “Rdevant” evidence is probative materid that supports, contradicts, or weakens a contention of
fact a issue in the proceeding.

P-16B The physcd or mentd examination of a person may be gppropriate when necessary and reliable
and its probative va ue exceeds the prejudicid effect of its admission.

P-16C In some lega systems the statements of a party are not admissible as evidence or are accorded
diminished weight. Principle 16.1 accords a party’ s testimony the same weight as that of any other witness, but
the court in evauating that evidence may take into account the party’ sinterest in the dispute.

P-16D According to Principle 16.2, iciting testimony of parties, witnesses, and experts should proceed
as cusomary in the forum, ether with the parties conducting the primary examination or with the judge doing o.
In any event, a party should have the right to conduct supplementa questioning by directly addressng another
party or witness. The right of a party to put questions directly to an adverse party or non-party witnessis of first
importance and is now recognized in most legd systems. Similarly, a party should be permitted to address
supplementa questions to awitness, including a party, who has initidly been questioned by the court.

P-16E Principle 16.5 sgnifies that no specid legd vaue, postive or negative, should be attributed to any
kind of relevant evidence, for example, testimony of an interested witness. However, this Principle does not
interfere with national laws that require a specified formdity in a transaction, such as written documentetion of a
contract involving red property.

P-16F Other sanctions may be imposed againgt the failure to produce evidence that reasonably appearsto
be within that party’s control or access, or from a party’s falure to cooperate in production of evidence as
required by the rules of procedure. See Principles 17 and 21.3.
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P-16G There are specid problemsin administering evidence in jury trids, not covered by these Principles.

17. Sanctions

17.1 The court should have authority to impose effective sanctions on parties, counsdl, and third
persons for failure or refusal to comply with obligations concerning the proceeding and other
procedural abuse.

17.2 Sanctions should be reasonable and proportionate to the importance and seriousness of the
matter involved, and the harm caused, and should take account of the extent of participation and the
evident intentions of the persons whose conduct isinvolved.

17.3 Among the sanctions that may be appropriate againg parties are. drawing adverse
inferences; dismissing claims, defenses, or allegations in whole or in part; rendering default
judgment; staying the proceeding; and awarding costs in addition to those per mitted under ordinary
cost rules. Sanctions that may be appropriate against parties and nonparties include pecuniary
sanctions, such asfinesand astreintes.

17.4 Thelaw of the forum may also provide further sanctionsincluding criminal liability for severe
or aggravated misconduct by parties and nonparties, such as submitting perjured evidence or
violent or threatening behavior.

Comment:

P-17A The sanctions a court is authorized to impose under forum law vary from system to system. These
Principles do not confer authority for sanctions not permitted under forum law.

P-17B In dl systems the court may draw adverse inferences from a party’s falure to advance the
proceeding as required or to respond as required and, as a further sanction, to dismiss or enter a default
judgment. Entry of default judgment againgt a defendant requires specific notice. See Principle 5.2. In common-
law systems the court has authority under various circumstances to hold a party or counsd in contempt of court.

18. Evidentiary Privileges and |mmunities

18.1 Effect should be given to privileges, immunities, and similar protections of a party or nonparty
concer ning disclosure or production of evidence.

18.2 The court should consider whether these restrictions may justify a party’s failure to produce
evidencein deciding upon drawing adver se infer ences.

18.3 The court should recognize such restrictions in exercisng authority to impose direct
compulsory sanctionson a party or nonparty.

Comment:

P-18A All legd systems recognize various privileges and immunities againg being compelled to give
evidence, such as protection from sdf-incrimination, confidentidity of professond communication, rights of
privecy, and privileges of a spouse or family member. However, the conceptua and technica bases of these
protections differ, as do the legal consequences of giving them recognition.

P-18B The weight accorded to various privileges differs from one lega sysem to another and the
ggnificance of the clam of privilege may vary according to the context in specific litigation. These factors are
relevant when the court considers drawing adverse inferences from the party’ s failure to produce evidence.

P-18C Principles 18.2 and 18.3 reflect a digtinction between drawing adverse inferences and imposing
direct compulsory sanctions, such asfines, astreintes, custody, or imprisonment.
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P-18D In some systems, the court cannot recognize a privilege sua sponte, but must respond to the
initiative of the party benefited by the privilege. The court should give effect to any procedurd requirement of the
forum that an evidentiary privilege or immunity be expresdy clamed. According to such requirements, a
privilege or immunity not properly claimed in atimely manner may be considered waved.

19. Oral and Written Presentations

19.1 Pleadings, formal requests (motions), and legal argument ordinarily should be presented
initially in writing, but the parties should have the right to present oral argument on important
substantive and procedural issues whenever necessary.

19.2 Thefinal hearing must be held beforethejudicial officerswho areto give judgment.

19.3 Thecourt should specify the procedure for presentation of testimony. Ordinarily, testimony of
parties and witnesses should be recelved orally, and reports of expertsin writing, but the court may,
upon consultation with the parties, require that initial testimony of witnesses be in writing, which
should be supplied to other partiesin advance.

194 Oral testimony may be limited to supplemental questioning following written presentation of a
witness' s principal testimony or of an expert’sreport.

Comment:

P-19A Traditiondly, dl legd systems received witness testimony in ora form. However, in modern
practice, the tendency is to replace the main testimony of a witness by a written statement. Principle 19 dlows
flexibility in this regard. It contemplates that testimony ordinarily can be presented initidly in writing, with ordity
commencing upon supplementa questioning by the court and opposing parties.

20. Public Proceedings

20.1 Ordinarily, oral hearings, including hearings in which evidence is presented and in which
judgment is pronounced, should be open to the public. Following consultation with the parties, the
court may order that hearings be kept confidential in the interest of justice, public safety, or privacy.

20.2 Court files and records should be public or accessble to persons with a legal interest or
making a responsble inquiry, according to forum law.

20.3 Intheinterest of justice, public safety, or privacy, if the proceedings are public, the judge may
order part of it to be conducted in private and if the proceedings ar e confidential, the judge may order
part of it public.

20.4 Judgments, final or otherwise, and their supporting reasons, and ordinarily other orders,
should be accessible to the public.

Comment:

P-20A There are conflicting approaches concerning publicity of various components of proceedings. In
some civil-law countries, the court files and records are generdly kept in confidence athough they are open to
disclosure to judtifiable cause, whereas in the common-law tradition they are generdly public.

P-20B In some systems the court upon request of a party may grant privaecy of al proceedings except the
final judgment. The same practiceis dmogt invariably followed in arbitration. Some systems have a congtitutiond
guaranty of publicity in judicia proceedings, but have specid exceptions for such matters as trade secrets,
matters of nationa security, etc.

21. Burden and Standard of Proof
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21.1 Ordinarily, each party has the burden to prove the facts regarding an issue essential to that
party’s case.

21.2 Factsareconsdered proven when the court isreasonably convinced of ther truth.

21.3 When it appears that a party has possesson or control of relevant evidence that it declines
without justification to produce, the court may draw an adver se inference with respect to the issue for
which the evidenceis probative.

Comment:

P-21A The facts that are “essentid to that party’s casg’ refer both to the eements of a legaly vaid clam
and the dements of an affirmative defense. The requirement stated in Principle 21.1 is often expressed in terms
of the formula “the burden of proof goes with the burden of pleading.” The alocation of the burden of pleading
is specified by law, ultimately reflecting a sense of fairness. The determination of this alocation is often a matter
of subgtantive law and in any event should be guided by the forum'’ s rules, including choice-of-law rules.

P-21B The standard of “reasonably convinced” is in substance that gpplied in most legd systems. The
gandard in the United States and some other countries is “preponderance of the evidence” but functionally that
is essentidly the same.

P-21C Principle 21.3 is based on the principle that both parties have the duty to contribute in good faith to
the discharge of the opposing party’s burden of proof. See Principle 11. The posshbility of drawing an adverse
inference ordinarily does not preclude introduction of other evidence relevant to the issue in question. Drawing
such an inference can be consdered a sanction, see Principle 17.3, or a shifting of the burden of proof, see
Principle 21.1.

22. Responsibility for Determinations of Law and Fact

22.1 The court is responsble for determining the correct legal bass for its decisons, including
matters determined on the bass of foreign law. The court may rely on a legal basis not advanced by
the parties only upon giving them opportunity to comment.

22.2 The court may invite the parties to amend their contentions of law or fact and to offer
additional legal argument and evidence accordingly.

22.3 The court may rely on an interpretation of the facts or of the evidence that has not been
advanced by a party, but only upon giving all parties opportunity to comment.

22.4 The court may on its own motion order the taking of evidence not previoudy advanced by a
party, but only upon giving all parties opportunity to comment.

22,5 Thecourt ordinarily should hear all evidence directly, but when necessary it may delegate the
taking of evidence before the final hearing to a suitablejudicial officer or other person.

22.6 The court may appoint an expert to give evidence on any relevant issue for which expert
testimony isappropriate, including foreign law.

22.6.1 If the partiesagree upon an expert the court ordinarily should appoint that expert.

22.6.2 A party has a right to present expert testimony through an expert selected by that
party on any relevant issue for which expert testimony is appropriate.

22.7 An expert, whether appointed by the court or by a party, owes a duty to the court to present a
full and objective assessment of the issue addressed.

Comment:
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P-22A Principle 22.1 is universally recognized, even in those systems in which the parties are expected to
submit contentions as to the governing law.

P-22B Foreign law is a paticularly important subject in transnationd litigation. The judge may not be
knowledgeable about foreign law and may need to appoint an expert or request submissions from the parties on
issues of foreign law. See Principle 22.6.

P-22C The scope of the proceeding is determined by the claims and defenses of the parties in the
pleadings. Thejudge is generaly bound by the scope of the proceeding stated by the parties.

P-22D Use of experts is common in complex litigation. Court gppointment of a neutrd expert is the
practice in mogt civil-law systems and in some common-law systems. However, party-gppointed experts can
provide vauable assstance in the analysis of difficult factud issues. Expert testimony may be received on issues
of foreign law.

23. Decision and Reasoned Explanation

23.1 Upon completion of the party presentations, the court should promptly give judgment by
written decison with a specification of the remedy awar ded, including a specification of the amount of
amonetary award.

23.2 Thewritten decision should be accompanied by a reasoned explanation of the essential legal,
factual, and evidentiary basis of the decision.

Comment:

P-23A When a judgment determines less than dl the daims and defenses at issue, it should specify the
matters that remain open for further proceedings. For example, in a case of joinder of clams, the court may
decide one of the claims (damages, for example) and keep the proceedings open for the decision of the other
(injunction, for example).

P-23B See Principle 5.6, requiring that the court should consder each significant contention of fact,
evidence, and law relevant to adispostive issue.

24, Settlement

24.1 The court, while respecting the parties opportunity to pursue litigation, should encourage
settlement and reconciliation of the parties when reasonably possible.

24.2 The court should facilitate party participation in non-binding alternative-dispute-resolution
procedure and voluntary settlement at any stage of the proceeding.

24.3 Theparties, both before and after commencement of litigation, should cooper ate in reasonable
settlement endeavors. The court may adjust its cost awards to reflect unreasonable failure to
cooper ate or bad-faith participation in settlement endeavors.

24.4 Forum law may appropriately provide settlement-offer procedure enforced by special cost
sanctionsfor refusal to accept an opposing party’s offer.

Comment:
P-24A The proviso “while respecting the parties opportunity to pursue litigation” sgnifies that the court
should not compel or coerce settlement among the parties.
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P-24B Principle 24.3 departs from traditions in some countries in which the parties generdly do not have
an obligation to negotiate or otherwise consider settlement proposas from the opposing party. Principle 24.4
can be implemented by a rule about “settlement offers” such as the Ontario (Canada) civil-procedure rule or
Part 36 of the new English procedurd rules. Those are forma procedures whereby a party may make a definite
offer of settlement and thereby oblige the opposing party to accept or refuse it on pendty of additiond cods if
that party does not eventualy obtain a result more advantageous than the proposed settlement offer. See aso
Principle 25.2.

25. Costs

25.1 Theprevailing party ordinarily should be awarded all or a substantial portion of its reasonable
costs. “Costs’ include court filing fees, fees paid to officials such as referees or court reporters,
expenses such as expert-witness fees, and attorneys' fees.

25.2 Exceptionally, the court may withhold or limit costs to the winning party when there is clear
justification for doing so. The court may limit the award to a proportion that reflects expenditures for
matters in genuine dispute and award costs against a winning party that has raised unnecessary
issues or been otherwise unreasonably disputatious. The court in making cost decisons may take
account of any party’s procedural misconduct in the proceeding.

Comment:

P-25A Award of atorneys feesis the rule prevaling in most legd systems, dthough not in China, Japan,
and the United States.

P-25B According to Principle 25.2, exceptiondly the court may decline to award any cods to a winning
party, or award only pat of the cods, or may caculate costs more generoudy or more severdy than it
otherwise would. The exceptional character of Principle 25.2 requires the judge to give reasons for the decision.
See dso Principle 24.3.

26. Enfor ceability
26.1 Final judgments should beimmediately enfor ceable.

26.2 The firgt-ingtance court or the appdlate court, on its own motion or motion of a party, may
grant a stay of enforcement of the judgment pending appeal when necessary in theinterest of justice.

26.3 Security may be required from the appellant as a condition of granting a stay or from the
respondent as a condition of denying a stay.

Comment:
P-26A The principle of findity is essentid to effective adjudication.
P-26B The fact that a judgment should be immediately enforceable upon becoming fina does not prohibit

a court from giving the losing party a period of time for compliance of the award. The judgment should be
enforced in accordance with its own terms.

P-26C Under forum law, a partid judgment (degling only with part of the controversy) may aso be find
and, therefore, immediately enforcesble.
27.  Appeal

27.1 Appdlate review should be available on substantially the same terms as other judgments
under thelaw of the forum.
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27.2 Appdlate review ordinarily should be limited to claims, defenses, counterclaims, evidence,
and issues addressed in the fir st-instance pr oceeding.

27.3 Theappelate court may per mit presentation of new facts and evidence when necessary in the
interest of justice.

Comment:

P-27A Appdlate procedure varies substantialy among lega systems. The procedure of the forum
therefore should be employed.

P-27B Concerning scope of appellate review, in some civil-law systems a proceeding in the court of
second instance can be essentidly a new trid. In other systems the decision of the court of first instance can be
reversed or amended only for egregious miscarriage. This Principle rgects both of these extremes. However,
reception of new evidence a the appdlate level should be permitted only when required by the interest of
judtice. If aparty is permitted such an opportunity, other parties should have a corrdative right to respond. See
Principles 22.3 and 22.4.

28. Lis Pendens and Res Judicata

28.1 Inapplying therulesof lis pendens, the scope of the proceeding is determined by the claimsin
the parties pleadings, including amendments.

28.2 Thetimeaclaim isfirst asserted determineslis pendens.

28.3 In applying the rules of claim precluson, the scope of the claim or claims decided is
determined by reference to the claims and defensesin the parties pleadings, including amendments,
and the court’sdecision and reasoned explanation.

28.4 The concept of issue preclusion, asto an issue of fact or application of law to fact, should be
applied only to prevent substantial injustice.

Comment:
P-28A This Principle, governing lis pendens, corresponds to Principle 10, concerning the scope of the
proceeding.

P-28B Issue preclusion, collaterd estoppd, or issue estoppel is imposed in some systems on the basis of
the judicid determination, with binding effect, of issues in a controversy. Under Principle 28.4, issue precluson
might be applied when, for example, a party has justifiably relied in its conduct on a determination of an issue of
law or fact in a previous proceeding. A broader scope of issue preclusion is recognized in many common-law
systems, but the more limited concept in Principle 28.4 is derived from the principle of good fath, as it is
referred to in civil-law systems, or estoppel in pais, asin common-law systems.

29. Effective Enfor cement
Procedur es should be available for prompt, speedy, and effective enfor cement of a provisional
remedy, a judgment for money, including costs, or ajudgment for an injunction.

Comment:

P-29A Many legd systems have archaic and inefficient procedures for enforcement of judgments. From
the viewpoint of litigants, particularly the winning party, effective enforcement is an essential eement of justice.

30. Recognition
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A final judgment or provisonal remedy in a proceeding conducted in another forum in
substantial compliance with these Principles must be recognized and enforced unless substantive
public policy requires otherwise.

Comment:
P-30A Recognition of judgments of another forum, including judgments for provisond remedies, is

especidly important in transnationd litigation. Every legad system has firm rules of recognition for judgments
rendered within its own system.

P-30B Principle 30 is essentidly a principle of equa trestment. A judgment given in a proceeding
conducted under these Principles ordinarily should have the same recognition as judgments given in a
proceeding conducted under the laws of the forum.

31 International Judicial Cooper ation

The courts of a state that has adopted these Principles should provide assistance to the courts
of any other statethat is conducting litigation under these Principles, including the grant of protective
or provisonal relief and assistance in the identification, preservation, or production of evidence.

Comment:

P-31A Internationa judicid cooperation and assstance supplement internationa recognition and, in
modern context, are equally important.

P-31B Conggent with rules concerning communication outsde the presence of paties or the
representatives (ex parte communicetions), judges should establish communication with judges in other
jurisdictions. See Principle 1.4.

P-31C For the Sgnificance of the term “evidence,” see Principle 16.
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RULES OF TRANSNATIONAL
CIVIL PROCEDURE
(with commentary)

A. Standards of I nterpretation

1 Standards of Interpretation

1.1  These Rules must be interpreted in accordance with and to promote the purposes of the
Principles of Transnational Civil Procedure.

1.2  Theprocedural law of the forum governs mattersnot addressed in these Rules.

Comment:

R-1A Rule 1.2 does not authorize use of loca concepts to interpret these Rules. The Transnational Rules
should develop an autonomous mode of interpretation, consstent with the principles and concepts by which
they are guided.

R-1B The Transnationd Rules of Civil Procedure are not a comprehensive “code’ in the civil-law sense of
the word. They are a sat of rules to supersede inconsstent loca law and to be supplemented by locd law
whenever locd law is not incongstent with the Transnationd Rules,

B. Scope of Applicability of These Rules

2. Disputesto Which These Rules Apply

21  Subject to domegtic congtitutional provisons, and statutory provisons not superseded by
these Rules, these Rules apply to disputes arising from transnational commer cial transactions, if the
dispute:

2.1.1 Isbhetween habitual residents of different states; or

2.1.2 Concerns property located in the forum sate (including movable property and
intangible property), to which a habitual resdent of another state claims an interest, whether of
owner ship, lien, security, or otherwise.

2.1.3 Isgoverned by an arbitration agreement providing that these Rules apply.

2.2 Inaproceeding involving multiple claims or multiple parties, some of which are not within the
scope of thisRule, the court must deter mine which are the principal mattersin dispute.

2.2.1 If those are within the scope of these Rules, the Rules apply to all parties and all
claims. Otherwise, the rules of the forum apply.

2.2.2 Thecourt may separate the proceeding and then apply Rule 2.2.1.

2.3  The forum state may exclude categories of matters from application of these rules and may
extend application of these Rulesto other civil and commercial matters.

Comment:

R-2A Rule 2.1 defines the matters governed by these Rules. The Rules apply to contract disoutes and
disputes arisng from contractud relations, injuries to property, including immovable (red property), movable
(persond property), and intangible property such as copyright, trademark, and patent rights, and injuries
resulting from breach of obligations and commercid torts in business transactions. They do not gpply to claims
for persond injury or wrongful deeth. The term “transnationd commercid transactions’ includes a series of
related events, such as repeated interference with property.
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R-2B The scope of gpplication of these Rules is limited to commercia digputes as a matter of comity in
public policy, not because the rules are ingppropriate for other types of legd disputes. In many countries, for
example, disputes arisng from employment relationships are governed by specid procedures in specidized
courts. The same is true of domestic-relations matters.

Commercid disputes include disputes involving a government or government agency acting in a proprietary
capacity. The court should gpply the definition of “ proprietary capacity” established in forum law.

R-2C The term “dispute’ as used in Rule 2.1 may have different connotationsin various legd systems. For
example, under Rule 20 of the Federad Rules of Civil Procedure in the United States, the term “dispute’ would
be interpreted in accordance with the broad concept of “transaction or occurrence.” In civil-law systems, the
term “dispute’ would be interpreted in accordance with the narrower concept of dispute as framed by the
plantiff’sdam.

R-2D Under Rule 2.1.1, these Rules gpply when a plaintiff and a defendant are habitua resdents of
different states. Thus, these Rules would apply in a dispute between a Japanese on one side and a Japanese and
a Canadian on the other side.

R-2E Rule 2.1.2 provides that these Rules apply in a digpute concerning property located in one state as to
which a cdlam is made by a plaintiff or a defendant who is a habitud resdent of another sate. Whether alegd
claim concerns property and whether it isaclam of ownership or of a security or other interest is determined by
generd principles of private internationa law.

R-2F Rule 2.1.3 provides that these Rules apply by contractuad option, in case of arbitration. Some Rules
are not gpplicable to arbitration disputes, such asRules 3, 4, 5, 9, 10, and 17.

R-2G The habitud resdence of an individud or of a jurd entity is determined by genera principles of
private internationd law.

R-2H Legd disputes may involve claims asserted on multiple subgtantive lega bases, one of which is under
these Rules but another of which is not. The court may entertain both the claim under these Rules and the other
clam or clams and gpply the Rules as provided in Rule 2.2.

R-21 A case may be one not governed by Rule 2 a the outset of the litigation, but a clam or a party may
later be joined that would justify gpplication of these Rules. For example, in a clam based on contract by A
agang B, B could implead C on the basis of an indemnity obligation. If A and C or B and C are habitua
resdents of different sates, and the clam between them did not arise whally within the forum dtate, these Rules
would agpply. Rule 2.2 confers authority on the court to determine whether the principad matters in disoute are
within these Rules and thereupon to direct that the dispute be governed by these Rules or forum law, according
to that determination.

R-2J For the purposes of these Rules, “Party” includes plaintiff, defendant, and a third party; “Person”
includes a corporation or other organization such as a société anonyme, partnership, and an unincorporated
association recognized as ajurd entity; and “Witness’ includes third persons, expert witnesses, and may include
the parties themsalves.

R-2K Rule 2.3 recognizes that the forum law may adopt provisons that enlarge or redtrict the scope of
application of the Rules.

C. Jurisdiction, Joinder, and Venue

3. Forum and Territorial Competence

3.1 A proceeding under these Rules must be conducted in a court of specialized jurisdiction for
commercial disputesor in the forum state sfirst-instance courts of general jurisdiction.
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3.2 Appdlate juridiction of a proceeding under these Rules must be in the court having
jurisdiction over thefirst-instance court.

3.3 Whenever possble, territorial competence should be established, either originally or by
transfer of the proceeding, at a place in the forum state that isreasonably convenient to a defendant.

Comment:
R-3A Territorial competenceis the equivalent of “venue’ in some common-law systems.

R-3B Typicdly it would be convenient that a specidized court or divison of court be established in a
principal commercid city, such as Milan in Italy or London in the United Kingdom. Committing disputes under
these rules to speciaized courts would facilitate development of amore uniform procedura jurisprudence.

4. Jurisdiction Over Parties

4.1  Juriddiction is established over a plaintiff by the plaintiff commencing a proceeding or over a
per son who intervenes by the act of intervention.

4.2  Juridiction may be established over another person asfollows:
4.2.1 By consent of that person to thejurisdiction of the court;
4.2.2 Over anindividual who isa habitual resident or national of the forum;

4.2.3 Over ajural entity that hasreceved its charter of organization from the forum state or
maintainsits administrative headquartersin the state;

4.2.4 Over aperson that has:

4.2.4.1 Provided goods or services in the forum state, or agreed to do so, when the
proceeding concer ns such goods or services,

4.2.4.2 Committed tortious conduct in the forum state, or conduct resulting in physical
injury in the forum state, when the proceeding concerns such conduct.

4.3  Jurigdiction may be exercised over a person who claims an interest (of ownership, lien,
security, or otherwise) in property located in the forum state.

4.4  Jurisdiction may be exercised, when no other forum isreasonably available, on the basis of:
4.4.1 Presence of the person; or
4.4.2 Presenceof property, whether or not the disputerelatesthereto.
45  Jurigdiction may be exercised over a person who is subject to the court’s compulsory
juridiction and:
45.1 That person hasan interest that is so connected with the dispute that, in the interest of
efficient administration of justice, the per son should be made a party; or

4.5.2 The proceedingisin aid of the jurisdiction of another forum before which a proceeding
is pending that isin accordance with these Principles of Transnational Civil Procedure.

4.6  The forum should decline to exercise jurisdiction, unless there are compelling reasons to
exercisejurisdiction, if:

4.6.1 Another forum wasvalidly designated by the parties; or

4.6.2 Theforum isserioudy inconvenient.

Comment:
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R-4A The standard of “substantid connection” has been generdly accepted for internationa lega disputes.
That standard excludes mere physcd presence, which within the United States is colloquidly cdled “tag
jurisdiction.” Mere physca presence as a basis of jurisdiction within the American federation has historica
judtification but isinappropriate in internationa disputes. But see Rule 4.4.1.

R-4B Rule 4.4.2 recognizes that a state may exercise jurisdiction by sequesiration or attachment of locally
Stuated property, even though the property is not the object or subject of the dispute. The procedure is caled
“qQuad in rem jurisdiction” in some legd systems.

R-4C Rule 4.5.1 corresponds to the principle of necessary party under both civil-law and common-law
procedura concepts. A forum procedure may provide for notice to such a person with an invitation to intervene.

R-4D The concept of “jurd entity” includes a corporation, société anonyme, unincorporated association,
partnership, or other organization recognized as ajurd entity by locd law.

R-4E The concept recognized in Rule 4.6.2 corresponds in common-law systems to the rule of forum non
conveniens.

5. Joinder of Partiesor Claim; Intervention

51 A party may assert any claim substantially connected to the subject matter of the proceeding
againgt another party or against a third person that is subject to thejurisdiction of the court.

5.2 A third person made a party as provided in Rule 5.1 should be summoned as provided in Rule
7.

5.3 A person having an interest substantially connected with the subject matter of the proceeding
may seek to intervene. If the intervention will not unduly delay or introduce confusion into the
proceeding, the court may per mit the intervention.

54 A party added to the proceeding has the same rights and obligations of participation and
cooperation as the original parties. When a party isjoined after the initial stage of the proceeding,
the remainder of the proceeding must be adjusted to assure that party adequate opportunity to
participate.

55  Whenitisnecessary and just, the court should grant permission for a person to be substituted
for aparty in a proceeding.

56  Thecourt may order separation of claims, issues, or parties, or joinder with other proceedings,
for afair or more efficient management and determination or in the interest of justice. That authority
should extend to parties or claimsthat have been joined but are not within the scope of these Rules.

Comment:

R-5A Rule 5 recognizes the broad right to assart any clam avalable agang another party, which is
afforded in many legd systems. In some legd systems joinder is permitted only of clams relaed to the same
transaction or occurrence. In ether event, the court has authority to sever clams and issues, and to consolidate
them, according to their subject matter and the affected parties.

R-5B Rule 5.3 dates the concept of intervention by a third party. The precise definition of intervention
varies somewhat among legd systems. However, in genera a person (whether individua or juridica entity) who
has some interest that could be affected by the proceedings, and who seeks to participate should be alowed to
do s0. Some systems dso alow intervention when there exists between the person and one or more of the
parties to the proceeding a question of law or fact in common with one or more of the questions in issue in the
proceeding.

6. Amicus Curiae Submission
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Whenever appropriate, any person may present a written submission to the court containing
data, information, remarks, legal analysis, and other considerations that may be useful for a fair and
just decision of the case. The court may refuse such a submission. The court may invite a nonparty to
present such a submission. The parties must have opportunity to submit written comment addressed
to the mattersin the submisson beforeit is considered by the court.

Comment:

R-6A The “amicus curiae brief” is a ussful means by which a nonparty may supply the court with
information and legd andyss that may be helpful to achieve a just and informed dispogtion of the case.
Therefore, any person may be dlowed to file such a brief, notwithstanding a lack of legd interest sufficient for
intervention. It isin the court’ s discretion whether such a brief may be taken into account. A judge has authority
to refuse an amicus curiae brief when such a brief would not be of materid assistance in determining the dispute.
An amicus curiae does not become a party to the case but is merely an active commentator. Factua assertions
in an amicus brief are not evidence in the case.

R-6B In civil-law countries there is no established practice of alowing third parties without a legd interest
in the merits of the dispute to intervene or participate in a proceeding. Neither do most of the civil-law countries
have a practice of dlowing the submisson of amicus curiae briefs. However, the amicus curiae brief is an
important device, particularly in cases of public sgnificance.

7. Due Notice

7.1 A party must initially have formal notice of the proceeding commenced againgt that party,
provided by means reasonably calculated to be effective.

7.2  Thenotice must:
7.2.1 Contain a copy of the statement of claim;

7.2.2 State that the proceeding is governed by the Transnational Rules of Civil Procedure;
and

7.2.3 Specify thetimewithin which response isrequired and state that default judgment may
be entered against a party who does not respond within that time.

7.3  The notice must be in the language of the forum and either in the language of the person to
whom the noticeis addressed or in the language in which the transaction in dispute was conducted.

74  All partiesmust have written notice of the claims and defenses presented by another party.

75  All parties must have notice of directions and rulings of the court and of motions by other
parties.

Comment:

R-7A Responshility for giving notice in mogt civil-law systems and some common-law systemsiis assgned
to the court. In other common-law systems it is assigned to the parties. In most systems the notice (cdled a
summons in common-law terminology) must be accompanied by a copy of the complaint, which itself contains
detailed notice about the dispute. Many systems require a recital of advice as to how to respond. The warning
about default is especidly important. See Comment R-11B.

R-7B Concerning the language of the notice, the court ordinarily will assume that its own language is
gppropriate. The parties therefore may have respongbility to inform the court when that assumption is
inaccurate. Requiring natice to be in the language of the person to whom it is addressed or in the language of
the transaction is designed to assure that it will be understood.
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R-7CIn dl sysgems dafter the complaint has been transmitted and the defendant has responded,
communications among the court and the parties ordinarily are conducted through the parties counsd.

8. L anguages

81  The proceedings, including documents and oral communication, must be conducted in the
language of the court.

8.2  Thecourt may allow use of other languagesin all or part of the proceeding if no pregudiceto a
party will result.

8.3  Trandation must be provided when a party or witness is not competent in the language in
which the proceeding is conducted. Trandation must be made by a neutral trandator selected by the
partiesor appointed by the court. The cost must be paid by the party presenting the pertinent witness
or document unless the court orders otherwise. Trandation of lengthy or voluminous documents may
be limited to relevant portions, as selected by the partiesor determined by the court.

Comment:

R-8A The language in which the proceeding is conducted should be that in which the court is fluent.
Ordinarily this will be the language of the state in which the court is Stuated. However, if the court and the
parties have competence in a foreign language, they may agree upon or the judge may order some other
language for dl or part of the proceeding, for example the reception of a particular document or the testimony of
awitnessin the witness s native language.

R-8B In transnationd litigation, it happens frequently that witnesses and experts are not fluent in the
language in which the proceeding is conducted, ordinarily that of the country where the case is tried. In such a
case trandation is required for the court and for other parties. The testimony must be taken with the aid of an
interpreter, with the party presenting the evidence paying the cost of the trandation unless the court decides
otherwise.

R-8C A second possihility is examining the witness by way of deposition, as provided in Rule 23.1, under
agreement of the parties or by order of the court. The deposition can then be trandated and submitted at the
hearing. The procedure and cost of the deposition are determined according to Rule 23.

D. Composition, I ndependence,
and Impartiality of the Court

9. Compostion of the Court
The court is constituted asfollows: [---].

Comment:

R-9A Rule 9 contemplates that the forum state, when implementing these Rules, may condtitute a court of
specid jurisdiction to adjudicate disputes governed by these Rules.

R-9B In most lega systems today, the courts of first ingance consst of a angle judge. However, many
cvil-law systems normaly use three judges in courts of generd authority. In some legd systems the composition
of the court may be one or three judges, according to various criteria

R-9C Jury trid isameatter of condtitutiona right under various circumstances in some countries, notably the
United States. Where jury trid is of right, the parties may waive the right or these Rules can gpply with the use
of ajury. See Rule 2.1 (subjecting these Rules to domestic congtitutional provisons).

10. Independence and I mpartiality of the Court
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10.1 Ajudgeor other person having decisonal authority must not participate if there is reasonable
ground to doubt such person’simpartiality.

10.2 A party must have the right to make reasonable challenge of the impartiality of a judge,
referee, or other decisional participant. A challenge must be made promptly after the party has
knowledge of the basisfor challenge.

10.3 A challenge of a judge must be heard and determined either by a judge other than the one so
challenged or, if by the challenged judge, under procedure affording immediate appellate review or
reconsder ation by another judge.

10.4 Thecourt may not accept communications about the case from a party or from anyone elsein
the absence of other parties, except for communications concer ning routine court administration and
communicationsin initially applying for a provisonal remedy as provided in Rule 17.2.

Comment:

R-10A All legd systems require judges to be impartid. In many systems, however, there is no recognized
procedure by which a party to litigation can challenge a judge' s impartidity. The absence of such a procedure
means the problem itsdf is not sufficiently acknowledged. A procedure for chalenge is essentid to give redlity to
the concept.

R-10B Other persons having “decisond authority” include a lay member of the court, such asjurors, and
an expert appointed by the court under Rule 26.

R-10C A chalengeto ajudge simpartidity should be made only on substantia grounds and must be made
promptly. Otherwise, the challenge procedure can be abused as a device for attacking unfavorable rulings.

R-10D The prohibition on ex parte communications or proceedings (i.e, without notice to the person
adversdly interested) should extend not only to communications from the parties and the advocates but dso to
communications from other government officids. There have been indances in which improper influence has
been attempted by other judgesin a court system.

E. Pleading Stage

11.  Commencement of the Proceeding and Notice

11.1 The plaintiff shall submit to the court a statement of claim, as provided in Rule 12. The court
shall thereupon give notice of the proceeding, as provided in Rule 7.

11.2 The time of submission of the claim to the court determines lis pendens, interruption of
statutes of limitation (prescription), and other requirements of timeliness.

Comment:

R-11A Rule 11 specifies the rule for commencement of suit for purposes of determining the competence of
the court, lis pendens, interruption of statutes of limitations, and other purposes as provided by the forum law.

R-11B Rule 11 adso provides for giving notice of the proceeding to the defendant, or “service of process’
as it is cdled in common-law procedure. The Hague Service Convention specifies rules of notice that govern
proceedings in countries signatory to that Convention. When judicid assstance from the courts of another
country is required in order to effect notice, the procedure for obtaining such assistance should be followed. In
any event, the notice must include a copy of the satement of claim, a statement that the proceeding is conducted
under these Rules, and awarning that default judgment may be taken against a defendant that does not respond.
See Rule 7.2. Beyond these requirements, the rules of the forum govern the mechanisms and formdities for
giving notice of the proceeding. In some gates it is sufficient to mail the notice; some ates require that notice,
such as asummons, be delivered by an officer of the court.
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12. Statement of Clam (Complaint)

12.1 Theplaintiff must state the facts on which the claim is based, describe the evidence to support
those statements, and refer to the legal grounds that support the claim, including foreign law, if
applicable, and the basis on which these Rules apply.

12.2 Thereference to legal grounds must be sufficient to permit the court to determine the legal
validity of the claim.

12.3 The statement of facts must, so far as reasonably practicable, set forth detail as to time,
place, participants, and events. A party who is justifiably uncertain of a fact may make statements
about it in the alternative. In connection with an objection that a pleading lacks sufficient detail, the
court should consider the possibility that necessary facts and evidence will develop in the cour se of
the proceeding.

12.4 If plaintiff is required to have first resorted to a notice of claim, arbitration or conciliation
procedure, or other condition precedent, the complaint must describe the effort to do so.

125 The complaint must state the judgment requested, including the monetary anount demanded
and thetermsof any other remedy sought.

Comment:

R-12A Rule 12.1 requires the plaintiff to state the facts upon which the claim is based. This Rule calls for
particularity of statement, such as that required in most civil-law and most common-law jurisdictions. In
contrast, some American systems, notably those employing “notice pleading” as under the Federd Rules of Civil
Procedure, permit very generd dlegations. In these Rules, the facts pleaded in the statements of clam and
defense establish the standard of relevance for exchange of evidence, which is limited to matters relevant to the
facts of the case as stated in the pleadings. See Rule 25.2.

R-12B Under Rules 12.1 and 12.2, the complaint must refer to the lega grounds on which the plantiff
relies to support the claim. Reference to such grounds is a common requirement in many legd systems and is
especidly gppropriate when the transaction may involve the law of more than one legal system and present
problems of choice of law. Rules of procedure in many nationa systems require a party’s pleading to set forth
foreign law when the party intends to rely on that law. However, according to Principle 22.1, the court has
regpongbility for determining the correct legd basisfor its decisons.

R-12C According to Rule 12.1, the plaintiff must invoke the application of these Rules. A defendant or
other party may aso demand gpplication of these Rulesin adigoute within Rule 2.

R-12D Rule 12.5 requires a satement of the amount of money demanded and, if injunctive or declaratory
relief is sought, the nature and terms of the requested remedly. If the defendant defaults, the court may not award
a judgment in an amount greater or in terms more severe than that demanded in the complaint, so that the
defendant can caculate on an informed bass whether to dispute the clam. See Rule 15.4. It is a generd
principle that a default judgment may be entered only when the plaintiff has offered sufficient proof of the dlams
for which judgment is awarded. See Rule 15.3.2.

13. Statement of Defense and Counterclaims

13.1 A defendant must, within [60] consecutive days from the date of service of notice, answer the
complaint. Thetimefor answer may be extended for areasonable time by agreement of the partiesor
by court order.

13.2 A defendant in the answer must admit, admit with explanations, or allege an alternative
statement of facts, and explicitly deny allegations defendant wishes to controvert. Failure explicitly to
deny an allegation is considered an admission for purposes of the proceeding and obviates proof
ther eof, except as provided in Rule 15 concer ning default judgment.
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13.3 Thedefendant may state a counter claim seeking relief from a plaintiff, or a claim against a co-
defendant or a third person. Such a claim must be answered as provided in this Rule.

13.4 The requirements of Rule 12 concerning the detail of statements of claims apply to denials,
affirmative defenses, counter claims, and third-party claims.

135 Objectionsreferred toin Rule 19.1.1 may be presented in a motion before the answer but such
amotion does not extend the timein which to answer unlessthe court so ordersor the partiesagree.

Comment:

R-13A Rule 13.2 requires that the defendant’'s statement of defense address the dlegations of the
complaint, denying or admitting with explanation those dlegations that are to be controverted. Allegations not so
controverted are admitted for purposes of the litigation. The defendant may assert an “dternative statement of
facts” which isamply a different narrative of the circumstances that the defendant presentsin order to clarify the
dispute. Whether an admission in a proceeding under these Rules has effect in other proceedings is determined
by the law governing such other proceedings. An “affirmative defensg’ is the dlegation of additiond facts or
contentions that avoids the legd effect of the facts and contentions raised by the plaintiff, rather than contradict
them directly. An example is the defense that an dleged debt has previoudy been discharged in bankruptcy. A
“negative defense’ isthe denidl.

R-13B These Rules generdly do not specify the number of days within which a specific procedura act
should be performed. A transnationd proceeding must be expeditious, but internationa transactions often
involve severe problems of communications. It is generdly understood that the time should be such as to impose
an obligation of prompt action, but should not be so short as to create unfair risk of prgudice. Therefore, a
period of 60 days in which to respond generdly should be sufficient. However, if the defendant is a a remote
location, additiond time may be necessary and should be granted as of course. In any event, the forum Sate
should prescribe time limits, and the basis on which they are calculated, in its adoption of the Rules.

R-13C Rule 134 gpplies to the defendant's answer the same rules of form and content as Rule 12
provides with respect to the statement of claim. Thus, additiond facts sated by the defendant, by way of
afirmative defense or dterndive satement, must be in the same detall as required by Rule 123. If a
counterclaim is asserted, the defendant must make a demand for judgment as required by Rule 12.5.

R-13D Rule 13.3 permits the defendant to assert a counterclaim, third-party claim, or cross-claim. Such a
clam may be for indemnity or contribution. In mogt civil-law systems, a counterclam is permitted only for a
clam arisng from the dispute addressed in the plantiff’s complaint. See Comment R-2C for reference to the
civil-law concept of “digpute” In common-law systems a wider scope for counterclams is generaly permitted,
including a “set off” based on a different transaction or occurrence. Compare United States Federal Rules of
Civil Procedure, Rule 13. These Rules, however, do not provide for compulsory counterclaims, so that omission
to interpose a counterclaim does not result in preclusion. See Principles 10.2 and 28.3.

Rule 13.2 requires a plaintiff, third party, or co-defendant to submit an answer to a counterclaim, a third-
party claim, or cross-clam. No such response is required to an affirmative defense or other dlegations in the
answer that are not counterclaims or other claims.

R-13E Rule 13.5 authorizes a defendant to make objections referred to in Rule 19.1.1 either by a motion
pursuant to that Rule or by answer to the complaint.

14. Amendments



40

14.1 A party, upon showing good reason to the court and notice to other parties, has a right to
amend its claims or defenses, within reasonable time limits, when doing so does not unreasonably
postpone the proceeding or otherwise result in injustice. In particular, amendments may be justified
to take account of events occurring after those alleged in earlier pleadings, newly discover ed facts or
evidence that could not previousy have been obtained through reasonable diligence, or evidence
obtained through exchange of evidence.

14.2 Leave to amend must be granted on such terms as are just, including, when necessary,
adjournment or continuance, or compensation by an award of coststo another party.

14.3 The amendment must be served on the opposing party, who must have [30] consecutive days
in which to respond, or such other time asthe court may order.

14.4 If the complaint has been amended, default judgment may be obtained on the basis of an
amended pleading only if the amended pleading has been served on the party against whom default
judgment isto be entered.

145 Any party may request that the court order another party to provide by amendment a more
specific statement of that party’s pleading on the ground that the challenged statement does not
comply with the requirements of these Rules. Thisrequest temporarily suspendsthe duty to answer .

Comment:

R-14A The scope of permissble amendment differs among various legd systems, the rule in the United
States, for example, being very liberd and that in many civil-law systems being less so. In many civil-law
systems amendment of the legd bads of a cdam is permitted, as digtinct from the factud bads, but amendment
of factud dlegations is permitted only upon a showing that there is newly discovered probative evidence and
that the amendment is within the scope of the dispute. See Comment R-2C for reference to the civil-law concept
of “dispute.”

R-14B The appropriateness of permitting amendment also depends on the basis of the request. For
example, an amendment to address materia evidence newly discovered should be more readily granted than an
amendment to add a new party whose participation could have been anticipated. An amendment sometimes
could have some adverse effect on an opposing party. On the other hand, compensation for costs reasonably
incurred by the party, or rescheduling of the find hearing, could diminate some unfair prgudicid effects.
Accordingly, exercise of judicid judgment may be required in conddering an amendment. The court may
postpone the award of costs until the final disposition of the case. See Rule 14.2.

R-14C In accordance with the right of contradiction stated in Principle 5, Rule 14.4 requires that if the
complaint has been amended, default judgment may be obtained on the basis of an amended pleading only if the
amended pleading has been served on the party against whom default judgment isto be entered. See Rules 14.3
and 15.4.

R-14D Rule 14.5 permits a party to request that another party be required to State facts with greater
specificity. Failure to comply with such an order may be considered a concession to those facts. Such arequest
for more specific dlegations temporarily suspends the duty to answer.

15. Dismissal and Default Judgment

15.1 Dismissal of the proceeding must be entered against a plaintiff who fails to prosecute the
proceeding with reasonable efficiency. Before entering such a dismissal, the court must give plaintiff
areasonable warning ther eof.
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15.2 Default judgment must be entered against a defendant or other party who, without
judtification, fails to respond within the prescribed time, or who fails to offer a substantial answer, or
who otherwise fails to continue participation after responding. Consderation should be given, where
relevant, to the transnational nature of the proceeding.

15.3 Thecourt, before entering a default judgment, must:

15.3.1 Determine that notice to that party has been properly transmitted and that the party
has had sufficient timeto respond,

15.3.2 Limit relief to that demanded in the complaint and determine that the claim is
reasonably supported by available facts or evidence and is legally justified concerning liability and
remedy, including the amount of damages and any claim for costs.

15.4 A default judgment may be no greater in monetary amount or in severity of other remedy than
was demanded in the complaint.

15,5 A party who appears or responds after the time prescribed, but before judgment, may be
per mitted to enter a defense upon offering reasonable excuse, but the court may order compensation
for costsresulting to the opposing party.

15.6 Dismissal or default judgment is subject to appeal or request to set asde the judgment according
to thelaw of the forum.

Comment:

R-15A Default judgment permits termination of a dispute. It is a mechanism for compdlling a defendant to
acknowledge the court’s authority. If the court lacked authority to enter a default judgment, a defendant could
avoid liability smply by ignoring the proceeding and later dispute the validity of the judgment.

It is important to consder the reason why the party did not answer or did not proceed after having
answered. For example, a party may have failed to answer because that party was obliged by his or her nationa
law not to appear by reason of hodtility between the countries.

Reasonable care should be exercised before entering a default judgment because notice nay not have
been given to a defendant, or the defendant may have been confused about the need to respond. Forum
procedure in many systems requires that, after a defendant has failed to respond, an additiond notice be given
to the defendant of intention to enter default judgment.

R-15B Rule 15.4 limits a default judgment to the amount and kind demanded in the statement of clam. See
Rule 12.5. This Rule is important in common-law sysems in which judgment is normally not limited to the
origind clams made by the parties on the pleadings. In civil-law sysems and some common-law systems,
however, thereisatraditiona prohibition againgt ajudgment that goes beyond the pleadings (ultra petita or extra
petita prohibition) even if the clam is contested.

R-15C The absence of a substantiad answer may be treated as no answer at al.

R-15D A decison that the clam is reasonably supported by evidence and legdly judtified under Rule
15.3.2 does not require a full inquiry on the merits of the case. The judge need only determine whether the
default judgment is condgtent with the available evidence and is legdly judtified. For that decision, the judge
must analyze criticdly the evidence supporting the statement of claims. See Rule 21.1. The judge may request
production of more evidence or schedule an evidentiary hearing.

R-15E A plantiff’s abandonment of prosecution of the proceeding is usudly referred to as “failure to
prosecute’ and results in “involuntary dismissal.” It isthe equivalent of a default.

R-15F Rule 15.4 must be interpreted together with Rule 14.4, which requires an amendment to be served
on the party before a default judgment may be rendered.
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R-15G A party who has defaulted should not be permitted to produce evidence in an apped, except to
prove that the notice was not proper.

R-15H Every system has a procedure for invaidating a default judgment obtained without compliance with
the rules governing default. In some systems, including most common-law systems, the procedure is pursued in
the firg-instance court, and in other systems, including many civil-law systems, it is through an gpped. This Rule
defersto forum law.

16. Settlement Offer

16.1 Before or after commencement of a proceeding under these Rules, a party may deliver to
another party a written offer to settle one or more claims and the related costs and expenses. The
offer must be designated “ Settlement Offer” and must refer to the penaltiesimposed under thisRule.
The offer must remain open for [60] days, unless rgected or withdrawn by a writing delivered to the
offer ee befor e delivery of an acceptance.

16.2 The offeree may counter with its own offer, which must remain open for at least [30] days. If
the offer isnot accepted, the offer ee may accept the original offer, if still open.

16.3 An offer neither withdrawn nor accepted before its expiration isr e ected.

16.4 Except by consent of both parties, an offer must not be made public or revealed to the court
before acceptance or entry of judgment, under penalty of sanctions or adverse determination of the
merits.

16.5 Not later than [30] days after notice of entry of judgment, a party may file with the court a
declaration that such an offer was made but rejected. If the offeree has failed to obtain a judgment
that is mor e advantageous than the offer, the court must impose an appr opriate sanction, consdering
all therelevant circumstances of the case.

16.6 Unlessthe court findsthat special circumstances justify a different sanction, the sanction must
betheloss of the right to be reimbursed for the costs as provided in Rule 32, plusreimbursement of a
reasonable amount of the offeror’s costs taking into account the date of delivery of the offer. That
sanction must be in addition to the costs determined in accordance with Rule 32. An offeree is
entitled to costs up to the date upon which the offeror served notice of acceptance, unless the offer
states otherwise.

16.7 If an accepted offer is not complied with in the time specified in the offer, or in a reasonable
time, the offeree may either proceed to enforceit or continue with the proceeding.

16.8 This procedure is not exclusve of the court’s authority and duty to conduct informal
discussion of settlement and does not preclude parties from conducting settlement negotiations
outsidethis Rule and that are not subject to sanctions.

Comment:

R-16A This Rule ams a encouraging compromises and settlements and aso deters parties from pursuing
or defending a case that does not deserve a full and complete proceeding.

This Rule departs from traditions in some countries in which the parties generally do not have an obligation
to negotiate or otherwise consder settlement proposals from the opposing party.
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R-16B Rule 16 is based on a smilar provison under the Ontario (Canada) civil-procedure rules and Part
36 of the new English Procedurd Rules. The detailed protocol is desgned to permit submisson and
consderation of serious offers of settlement, from either aplaintiff or a defendant. At the same time, the protocol
prohibits use of such offers or responses to influence the court and thereby to prejudice the parties. Experience
indicates that a precisdly defined procedure, to which conformity is strictly required, can facilitate settlement.
The law of the forum may permit or require the depost of the offer into court.

This procedure is a mechanism whereby a party can demand from an opposing party serious consideration
of a settlement offer & any time during the litigation. It is not exclusive of the court’s authority and duty to
conduct informa discussons and does not preclude parties from conducting settlement negotiations by
procedures that are not subject to the Rule 16.5 sanction. See Rule 16.8.

R-16C The offer must remain open for a determinate amount of time, but t can be withdrawn prior to
acceptance. According to generd principles of contract law, in generd the withdrawd of an offer can be
accomplished only before the offer reaches the offeree. See, eg., UNIDROIT's Principles of Internationa
Commercid Contracts article 2.3. However, the context of litigation requires a different protocol designed to
fecilitate settlement: facts or evidence may develop, or expenses may be made, that judtify the withdrawd,
reduction, or increase of the offer. When the offer iswithdrawn, there will be no cost sanctions.

The offeree may ddiver a counter-offer. According to the principle of equality of the parties, a counter-
offer is regulated by the same rules as the offer. See Principle 3. For example, it can be withdrawvn under the
same conditions as an offer can be withdrawn. In addition, the counter-offer may lead to the same sanctions as
an offer.

According to generd principles of private contract law, the ddivery of a counter-offer means rgjection of
the offer. See, eg., UNIDROIT’s Principles of International Commercid Contracts article 2.11. However, the
rule specified here is more effective in the context of settlement offersin litigation, in which argection of an offer
may lead to serious consequences.

R-16D Rule 16.4 prohibits public disclosure of the offer or disclosure to the court before acceptance or
entry of judgment. Parties might be reluctant to make a settlement offer if doing so could be interpreted as an
admission of liability or of weakness of one' s postion.

R-16E If the offeree fails to obtain a judgment that is more advantageous than the offer of settlement under
this Rule, that party loses the right to be reimbursed for the costs and expenses incurred after the offer, including
atorneys fees. Ingtead, the offeree (even if it is the winning party) must pay the costs and expenses theregfter
incurred by the offeror (even if it is the loser.) The court will award an gppropriate proportion of the costs and
expenses taking into account the date of ddivery of the offer.

According to Rule 16.6, the cost sanction in this Rule is independent from and in addition to the costs
awarded according to Rule 32. If the person who has to pay the cost sanction was aso the loser of the action,
that person will have to pay twice.

When the offer is partid, or the offeree fails only in part to obtain a more advantageous judgment, the court
may order a sanction that is proportiond. The rejection of the offer may have been reasonable under the specific
circumstances of the case, and under Rule 16.6 the judge may apply the sanction accordingly.

R-16F Rule 16.5, permitting notice to the court of an offer that was not accepted, is linked to Rule 31.3,
which provides that the court must promptly give the parties notice of judgment. When such notice has been
received, the party whose offer was not accepted may inform the court, in order to obtain the cost sanctions
prescribed in this Rule.

F. General Authority of the Court

17. Provisional and Conservatory M easures
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17.1 Thecourt may issuean injunction to restrain or require conduct of a per son when necessary to
preserve the opportunity to grant effective relief by final judgment. The extent of the remedy is
governed by the principle of proportionality. An injunction may require disclosure of assets wherever
located.

17.2 Theinjunction may be issued before the opposing party has opportunity to respond only upon
proof of urgent necessity and preponder ance of consider ations of fair ness.

17.3 A person againg whom the injunction is directed must have opportunity at the earliest
practicable timeto respond concer ning the appropriateness of the injunction.

17.4 Thecourt may, after hearing those interested, issue, dissolve, renew, or modify an injunction.

17.5 An applicant for an injunction is liable for full indemnification of a person againg whom an
injunction isissued if the injunction isthereafter dissolved.

17.5.1 The court may require the applicant for an injunction to post a bond or formally to
assume a duty of indemnification.

17.6 The granting or denial of an injunction under this Rule is subject to immediate appellate
review.

Comment:

R-17A The term “injunction” refers to an order requiring or prohibiting the performance of a specified act,
for example, preserving property in its present condition. Rule 17.1 authorizes the court to issue an injunction
thet is ether affirmative, in that it requires performance of an act, or negative in that it prohibits a specific act or
course of action. The term is used here in a generic sense to include attachment, sequestration, and other
directives. Avallahility of other provisonad remedies or interim measures, such as attachment or sequestration,
should be determined by forum law, including applicable principles of internationa law.

R-17B Rule 17.2 authorizes the court to issue an injunction without notice to the person againg whom it is
directed where doing s0 is judtified by urgent necessity. “Urgent necessity,” required as a bass for an ex parte
injunction, is a practical concept, as is the concept of preponderance of considerations of fairness. The latter
term corresponds to the common-law concept of “baance of equities” Consderations of fairness include the
strength of the merits of the gpplicant’s claim, the urgency of the need for aprovisona remedy, and the practica
burdens that may result from granting the remedy. Such an injunction is usudly known as an ex parte injunction.
In common-law procedure such an order is usudly referred to as a “temporary restraining order.” See Rule
10.4.

The question for the court, in considering an application for an ex parte injunction, is whether the goplicant
has made a reasonable and specific demondtration that such an order is required to prevent an irreparable
deterioration in the Stuation to be addressed in the litigation, and that it would be imprudent to postpone the
order until the opposing party has opportunity to be heard. The burden is on the party requesting an ex parte
injunction to judtify its issuance. However, opportunity for the opposing party or person to whom the injunction
is addressed to be heard should be afforded at the earliest practicable time. The party or person must have the
opportunity of a de novo reconsderation of the decision, including opportunity to present new evidence. See
Rule17.3.

R-17C Rules of procedure generdly require that a party requesting an ex parte injunction make full
disclosure to the court of al aspects of the Stuation, including those favorable to the opposing party. Failure to
make such disclosure is grounds to vacate an injunction and may be a basis of liability for damages againg the

requesting party.



45

R-17D As indicated in Rule 174, if the court had declined to issue an injunction ex parte, it may
nevertheless issue an injunction upon a hearing. If the court previoudy issued an injunction ex parte, it may
renew or modify its order in light of the matters developed at the hearing. The burden is on the party seeking the
injunction to show that theinjunction is justified.

R-17E Rule 17.5.1 authorizes the court to require a bond or other indemnification as protection againgt the

disturbance and injury that may result from an injunction. The particulars of such indemnification should be
determined by reference to the law of the forum.

R-17F Rule 17.6 provides for the review of an order granting or denying a preliminary injunction,
according to the procedure of the forum. Review by a second-instance tribuna is regulated in different ways in
various sysems. However, it should aso be recognized that such a review might entall a loss of time or
procedura abuse. See Rule 33.2.

18. Case Management

18.1 In order to further the due administration of justice, the court should assume active
management of the proceeding in all stages of thelitigation.

18.2 The court must order a planning conference early in the proceeding and may schedule other
conferences thereafter. The advocates for the parties must attend such conferences and other
persons may be ordered to do so.

18.3 Ingivingdirection to the proceeding, the court may, upon discussion with the parties:

18.3.1 Order or suggest amendment of the pleadings for the addition, elimination, or revison
of claims, defenses, and issuesin light of the parties’ contentions at that stage;

18.3.2 Order the separation for preliminary or separate hearing and decison of one or more
issues in the case. The court may enter an interlocutory judgment addressing that issue and its
relation to theremainder of the case;

18.3.3 Order the separation or consolidation of cases pending before itself, whether those
cases proceed under these Rules or those of the forum, when doing so may facilitate the proceeding
and decision;

18.3.4 Make decisions concerning admissibility and excluson of evidence; the sequence,
dates, and times of hearing evidence; and other mattersto smplify or expedite the proceeding;

18.3.5 Order any person subject to the court’s authority to produce documents or other
evidence, or to submit to deposition as provided in Rule 23.

18.4 Tofacilitate efficient determination of a dispute, the first-instance court may take evidence at
another location or delegate taking of evidenceto another court of the forum state or of another state
or to ajudicial officer specially appointed for the purpose.

185 The court may at any time suggest that the parties consider settlement, mediation, or
arbitration or any other form of alternative dispute resolution. If requested by all parties, the court
must stay the proceeding while the parties explor e those alter natives.

18.6 In conducting the proceeding the court may use telecommunication devices, for example,
video or audio transmisson.

18.7 Timelimitsshould begin to run from the date of notice.

Comment:
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R-18A This Rule determines the role of the court in organizing the case and preparing for the find hearing.
The court has wide discretion in deciding how to conclude the interim phase, and in determining how to provide
for the following final phase of the proceedings.

R-18B The court must order a planning conference early in the proceeding and may decide thet, in order to
clarify the issues and to specify the terms of the dipute at the find hearing, one or more conferences may be
useful. The court may conduct a conference by any means of communication available such as telephone,
videoconference, or thelike.

R-18C The court fixes the date or dates for such conferences. The parties advocates are required to
attend. Participation of advocates for the parties is essentid to facilitate orderly progression to resolution of the
dispute. Advocates in many systems have some authority to make agreements concerning conduct of the
litigation. Parties may have additiona authority in some systems. If matters to be discussed are outsde of the
scope of the advocates authority, the court has authority to require the parties themsalves to attend in order to
discuss and resolve matters concerning progression to resolution, including discusson of settlement. The rule
does not exclude the possibility of pro selitigants.

R-18D In the conference, the court should discuss the issues of the case; which facts, clams, or defenses
are no longer disputed; whether new disputed facts have emerged from disclosure or exchange of evidence;
whether new claims or defenses have been presented; and what evidence will be admitted at the finad hearing.
The principa am of the conference is to exclude issues that are no longer disputed and to identify precisely the
facts, clams, defenses, and evidence concerning those issues that will be addressed at the find hearing.

The court may decide that a conference is unnecessary, and that the find hearing may proceed smply on
the badis of the parties’ pleadings and stipulationsif any.

R-18E After consultation with the parties, the court may give directives for the find hearing as provided in
Rule 18.3. The court may summarize the terms of clams and defenses, rule on issues concerning admissibility of
evidence, specify the items of admissible evidence, and determine the order of their examination. The court may
aso resolve disputed claims of privilege. The court should fix the date for fina hearing and enter other orders to
ensure that it will be carried on in afair and expedited manner.

Rule 18 authorizes various measures by the court to facilitate an efficient hearing. It is often useful to isolate
one or more issues for hearing upon one occason, with other issues reserved for consderdtion later if
necessary. SO aAso, it is often useful that a hearing be consolidated with another case when the same or
substantialy smilar issues are to be considered. As recognized in Rule 18.3.4, it is often convenient for the court
to rule on admissibility of evidence before its presentation, especidly evidence that is complicated, such as
voluminous documents.

R-18F The court may consder the posshility that the parties may settle the disoute or refer it to a
mediator. In such a case the court, before entering the rulings described in Rule 18.3, may fix a hearing to
explore the posshility of a settlement, if necessary with the mediation of the court itsdlf, or a referrd of the
disoute to mediation or any other form of adternative dispute resolution. This Rule authorizes the court to
encourage discussion between the parties, but not to exercise coercion.

If a settlement is reached, the proceedings ordinarily are terminated and judgment entered or the case
dismissed with prejudice. If the parties agree about a deferra to mediation or arbitration, that agreement should
be put into the record of the case and the proceeding suspended.

R-18G A judicid officer especialy gppointed for the purpose of taking evidence at another location might
be a dngle judge, a pecid madter, a magidrate, an auditor, a referee, or a law-trained person specificaly
gppointed by the court.

19.  Early Court Determinations
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19.1 On its own motion or motion of a party, the court at any stage before the final hearing may
determine that:

19.1.1 The dispute is not governed by these Rules, that the court lacks competence to
adjudicate the dispute, or upon a party’smotion that the court lacksjurisdiction over that party;

19.1.2 That acompleteor partial decison can be made by deciding only questions of law;

19.1.3 That a completeor partial decison can be made on the bass of evidence immediately
available. In that case, the court must have regard for the opportunity under these Rulesfor offering
contradictory evidence or obtaining evidence before making such a determination.

19.2  Upon having made a decison under thisrule the court must allow the party against whom the
determination is made reasonable opportunity to amend its statement of claims or defense when it
appear s that the deficiency can be remedied by amendment and that affording such opportunity will
not unreasonably postpone the proceeding or otherwise result in injustice.

Comment:

R-19A It isauniversal procedurd principle that the court may make determingtions of the sufficiency of the
pleadings and other contentions, concerning either substantive law or procedure, that materidly affect the rights
of a party or the capability of the court to render substantial justice. In civil-law systems, the court has an
obligation to scrutinize the procedurd regularity of the proceeding. In common-law systems, authority to make
such determinations ordinarily is exercised only upon initiative of a party made through a maotion. However, the
court in common-law systems may exercise that authority on its own initiative and in civil-law systems the court
may do S0 in response to a suggestion or motion of a party.

According to Rule 13.5, the objections referred to in this subsection can be made by defendant either by a
motion or by answer to the complaint.

R-19B Rule 19.1.1 expresses a universa principle that the court’s competence over the dispute and its
jurisdiction over the parties may be questioned. A vdid objection of this kind usudly requires termination of the
proceeding. A smilar objection may be made that the dispute is not within the scope prescribed in Rule 2 and
hence is not governed by these Rules. Among factors that may be considered under Rule 19.1.1 is dismissal for
forum non conveniens. See Rule 4.6.2. Procedural law varies as to whether there are time limitations or other
redrictions on delay in making any of these objections, and whether participation in the proceeding without
meaking such an objection results in itswaiver or forfature,

R-19C Rules 19.1.2 and 19.1.3 empower the court to adjudicate the merits of a claim or defense at the
preiminary stage. The procedure corresponds to the common-law concept of summary judgment. Such an
adjudication may be based on matters of law or matters of fact, or both. Judgment is appropriate when the
clam or defense in question is legdly insufficient as stated. Judgment is also appropriate when, athough the
satement of claim or defense as dtated is legdly sufficient, it is demonstrated that evidence to support the clam
or defenseislacking or is contravened by refuting evidence. In the latter case, the court should consider whether
exchange of evidence might disclose sufficient proof to support the claim or defense a issue.

Rules 19.1.2 and 19.1.3 authorize the court, prior to the find hearing, to make a partia award of some
proportion of the debt or damages, when part of the dispute is not controverted or when it can be decided with
the evidence available in the record.
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In civil-law systems, the foregoing powers are exercised by the court as a matter of course. In common-
law sysems, the power to determine that a dam or defense is substantively insufficient derives from the old
common-law demurrer and the modern motions for dismissal for falure to gate a dam and for summary
judgment and is usualy exercised on the badis of a maotion by a party. Examples of dams that typicaly may be
30 adjudicated are claims based on a written contract caling for payment of money, or to ownership of specific
property, when no valid defense or denid is offered. Examples of defenses that typically may be so adjudicated
are the defense of egpse of time (datute of limitations or prescription), release, and res judicata. In common-
law systems, the power to determine prior to tria that a claim or defense cannot be supported through evidence
isusudly exercised on the basis of amotion for summary judgment.

20. OrdersDirected toa Third Person

20.1 The court may, upon reasonable notice to the person to whom an order is directed, order
persons who are not partiesto the proceeding:

20.1.1 Tocomply with an injunction issued in accordance with Rule 17.1;

20.1.2 Toretain fundsor other property the right to which isin disputein the proceeding, and
to deal with it only in accordance with an order of the court;

20.1.3 Togivetestimony as provided in Rules 23 and 29;

20.1.4 To produce information, documents, or other things as evidence or for ingpection by
thecourt or a party.

20.2 The court shall require a party seeking an order directed to a third person to provide
compensation for the costs of compliance.

20.3 Anorder directed to a third person may be enforced by means authorized againgt such person
by forum law, including impostion of cost sanctions, a monetary penalty, astreintes, contempt of
court, or seizure of documents or other things. If the third party is not subject to the court’s
jurisdiction, any party may seek assistance of a court which has such jurisdiction to enforcethe order.

Comment:

R-20A The court has broad authority to order nonparties to act or refrain from acting during pendency of
the litigation, to preserve the status quo, and to prevent irreparable injury. In various Stuations a person may be
involved in a suit without being a party, but should be subject to orders in the interest of judice in the
proceeding. The right of contradiction stated in Principle 5 should be respected a dl times. Therefore,
interested persons should be notified and afforded a reasonable opportunity to respond.

R-20B An injunction issued in accordance with Rule 17.1 may involve nonpaties insofar as ther
cooperation is needed in order to carry the injunction into effect, particularly to maintain the status quo, to
prevent irreparable injury, and to assure an effective remedy. The court should determine the kind of
cooperation required by nonparties and provide orders accordingly.

R-20C When funds or other property are involved, the court may require that they be preserved against
disspation until the case is finaly decided. The court may order the person in possession of the property to
retain it until afurther order of the court.

R-20D When a nonparty’s testimony is required, on a party’s motion or on the court’s own motion, the
court may direct the witness to give testimony in the hearing or through depostion.

R-20E When a document or any other relevant thing isin possession of a nonparty, the court may order its
production at the preliminary stage or a the find hearing.
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R-20F An order directed to the third party is enforced by sanctions for noncompliance authorized by
forum law. These sanctions include a monetary pendty or other legd compulsion, including contempt of court.
When it is necessary to obtain evidentiary materials or other things, the court may order a direct seizure of such
meaterids or things, and define the manner of doing it.

G. Evidence

21. Disclosure

21.1 In accordance with the court’s scheduling order, a party must identify to the court and other
parties the evidence on which the party intends to rely, in addition to that provided in the pleading,
including:

21.1.1 Copiesof documentsor other records, such as contracts and cor respondence;

21.1.2 Summaries of expected testimony of witnesses, including parties, witnesses, and
experts, then known to the party. Witnesses must be identified, so far as practicable, by name,
address, and telephone number.

21.1.3 Inlieu of asummary of expected testimony, a party may present a written statement of
testimony.

21.2 A party must amend the specification required in Rule 21.1 to include documents or witnesses
not known when the list was originally prepared. Any change in the list of documents or witnesses
must be immediately communicated in writing to the court and to other parties, together with a
judtification for doing so.

21.3 To facilitate compliance with this Rule, a lawyer for a party may have a voluntary interview
with a potential nonparty witness. The interview may be on reasonable notice to counsd for other
parties, who may be per mitted to attend the interview.

Comment:

R-21A Rule 21.1 requires that a party disclose documents on which that party relies in support of the
party’s podtion. A party must dso ligt the witnesses upon whom it intends to rdy and include a summary of
expected testimony. The summary of expected testimony should address dl propositions to which the witness
will give testimony and should be reasonably specific in detall. See Rule 23.4.

If aparty later ascertains that there are additional documents or witnesses, it must submit an amended ligt,
as provided in Rule 21.2. See dso Rule 22.6. In accordance with Rules 12.1 and 13.4, the parties must state
with reasonable detall the facts and the applicable law.

R-21B Under the rules of ethics or procedure in some systems, an advocate is not permitted to discuss the
matters in dispute with prospective witnesses (other than the advocate' s own client). That rule is designed to
protect testimony from improper manipulation, but it dso has the effect of limiting the effectiveness of an
advocate in investigating and organizing evidence for condderation by the court. Under systems in which
discussion is permitted with prospective witnesses, rules of ethics and procedure prohibit a lawvyer from
suggesting to a witness what the testimony should be, or offering inducements to witnesses. Recognizing that
there is some risk of abuse in dlowing lawyers to confer with prospective witnesses, these Rules consder that
the risk of manipulation is less injurious to fair adjudication than is the risk that relevant and important evidence
may remain undisclosed.
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R-21C Rule 21.3 permits a voluntary interview, not a depostion. See Rule 23. It also provides that the
lawyer initiating the interview may give notice to other counsd, inviting them to attend. This procedure can
foreclose or amediorate subsequent objection that the interrogation was improperly suggestive. On the other
hand, in some circumstances counsd would prefer to risk such subsequent recrimination and therefore interview
the witnessin private.

22. Exchange of Evidence

22.1 A party that has complied with disclosure duties prescribed in Rule 21 may, on notice to the
other parties, request the court to order production by any person of any evidentiary matter, not
protected by confidentiality or privilege, that is relevant to the case and that may be admissible, as
follows:

22.1.1 Documents and other records of information that are specifically identified or
identified within specifically defined categories and that are relevant to an issue concer ning which the
demanding party hasthe burden of proof;

22.1.2 Theidentity of persons having personal knowledge of a matter in issue;
22.1.3 A copy of thereport of any expert that another party intendsto present.

22.2 Thecourt must determine the request and order production accordingly. The court may order
production of other evidence asnecessary in the interest of justice.

22.3 The court may direct that another judge or a specially appointed officer supervise compliance
with an order for exchange of evidence. In fulfilling that function, the special officer has the same
power and duties asthe judge. Decisions made by the special officer are subject to immediate review
by the court.

22.4 Therequesting party may present the request directly to the opposing party. That party may
acquiesce in the request, in whole or in part, and must promptly provide the evidence accordingly. If
the request is adequate, the party must comply with it within a reasonable time, unless it calls for
irrelevant or privileged evidence or is otherwise improperly burdensome.

225 If the party refuses, the requesting party may, on notice to the opposing party, request the
court to order production of specified evidence. The court, after opportunity for hearing, must
determinetherequest and may make an order for production accordingly.

22.6 A party that did not have possession of demanded evidence when the court’s order was made,
but that thereafter comesinto possession of it, must thereupon comply with the order.

22.7 The fact that the demanded information is adverse to the interest of the party to which the
demand isdirected isnot a valid objection to its production.

22.8 Evidentiary privileges of third persons must be recognized. Evidentiary privileges of parties
must be recognized, but the court may draw inferences from invocation of a privilege, except of the
right of confidentiality of the legal profession, including the attor ney-client privilege.

Comment:

R-22A These Rules adopt, asamode of litigation, asystem congisting of preiminary hearings followed by
a concentrated form of final hearing. The essentid core of the first stageis preliminary disclosure and darification
of the evidence. The principa condgderation in favor of a unitary find hearing is that of expeditious justice. To
achieve this objective, a concentrated fina hearing should be used, so that arguments and the taking of evidence
are completed in asngle hearing or in afew hearings on consecutive judicid days.
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R-22B Rules 21 and 22 define the roles and the rights of the parties, the duty of voluntary disclosure, the
procedure for exchange of evidence, the role of the court, and the devices to ensure that the parties comply with
demands for evidence. Proper compliance with these obligations is not only a matter of law for the parties, but
also ameatter of professona honor and obligation on the part of the advocates involved in the litigation.

R-22C The philosophy expressed in Rules 21 and 22 is essentidly that of the common-law countries other
than the United States. In those countries, the scope of discovery or disclosure is specified and limited, as in
Rules 21 and 22. However within those specifications disclosure is generdly a matter of right.

R-22D Discovery under prevailing United States procedure, exemplified in the Federd Rules of Civil
Procedure, is much broader, including the broad right to seek information that “ appears reasonably caculated to
lead to the discovery of admissble evidence” This broad discovery is often criticized as respongble for the
increasing cods of the adminigtration of justice. However, reasonable disclosure and exchange of evidence
facilitates discovery of truth.

R-22E Discovery under the civil-law systems is generaly much more redtricted, or nonexigent. In
particular, a much broader immunity is conferred againgt disclosure of trade and business secrets. This Rule
should be interpreted as seeking to strike a balance between the redtrictive civil-law systems and the broader
systems in common-law jurisdictions.

R-22F Rule 22.1 requires the parties to make the disclosures required by Rule 21 prior to demanding
production of evidence from an opposing party.

R-22G Rule 22.1 provides that every party is entitled to obtain from any person the disclosure of any
relevant evidence, not privileged or protected by rules of confidentidity, in possesson of that person. Requests
for evidence should usualy be made to the court, and the court should direct the opposing party to comply with
an order to produce evidence or information. This procedure can be unnecessarily burdensome on the parties
and on the courts, especidly in sraightforward requests. Idedlly, full disclosure of relevant evidence should
result through dialogue among the parties, whereby the parties voluntarily satify each other’s demands without
intervention of the court. A party therefore may present the request directly to the opposing party, which must
comply with an adequate request within a reasonable time. If the opposing party refuses, the party may request
the court to order the production of the evidence. The court will then hear both parties and decide the issue. See
Rules 22.4 and 22.5.

R-22H According to Rule 22.1, compulsory exchange of evidence is limited to matters directly relevant to
the issues in the case as they have been dated in the pleadings. See Rule 25.2. A party is not entitled to
disclosure of information merdly that “appears reasonably caculated to lead to the discovery of admissble
evidence,” which is the broad scope of discovery under Rule 26 of the Federd Rules of Civil Procedure in the
United States. “Relevant” evidence is that which supports or contravenes the alegations of one of the parties.
ThisRuleisamed a preventing overdiscovery or “fishing expeditions.”

R-221 Exchange of evidence may concern documents and any other things (films, pictures, videotapes,
recorded tapes, or objects of any kind), including any records of information, such as computerized information.
The demanding party must show the relevance of the information, document, or thing to prove or disprove the
facts supporting a claim or a defense, and identify the document or thing to be disclosed, specificaly identified,
or defined by specific categories. Thus, a document may be identified by date and title or by specific description
such as “correspondence concerning the transaction between A and B in the period February 1 through March
31" A party is not obliged to comply with a demand that does not fulfill these conditions. Disputes concerning
whether the conditions of the demand have been satisfied, and whether the demand should be complied with,
are resolved by the court on motion by any party. The court may declare the demand invaid or order
production of the document or thing, and if necessary specify the time and mode of production.
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R-22J Exchange of evidence may concern the identity of a potentid witness. As used in these Rules, the
term “witness’ includes a person who can give stlatements to the court even if the statements are not gdrictly
speeking “evidence” as is the rule in some civil-law systems concerning statements by parties. Under Rule
21.1.2 a summary of the expected testimony of a witness whom a party intends to cal must be provided to
other parties. A party is not dlowed to examine a witness through depostion except when authorized by the
court. See Rules 18.3.5, 21.3, and 23.

R-22K The generd principle is that the parties bear the burden of obtaining evidence they need in
preparation for find hearing. However, disclosure obtained by the parties on their own motion may be
incomplete, resulting in insufficient evidence or surprise to the court or other parties. To ded with such
inconvenience, the court may order additiona disclosure on its own initigtive or on motion of a party. For
example, the court may order that a party or a prospective witness submit a written deposition concerning the
facts of the case. The court may aso subpoena a hostile witness to be orally deposed. See Rule 23.

R-22L Theright to refuse to answer questions that may subject a person to crimind pendties is universaly
recognized. However, this right does not necessarily include the right to refuse to produce documents that may
be incriminating, an issue that should be determined according to forum law. The court may draw adverse
inferences from arefusal to answer questions invoking a protection againg self-incrimination. See Rule 22.8.

The law in some systems permits a party also to refuse to answer questions or to produce documents that
tend to establish the person’s civil liddility or to negate or mitigate a civil dam. This Rule does not permit a
refusal that is based on avil as opposad to crimind ligbility.

R-22M In cases involving voluminous documents or remotely Stuated witnesses, or in gImilar
circumstances of practica necessity, the court may appoint someone as a Specid officer to supervise exchange
of evidence. A person so appointed should be impartial and independent, and have the same powers and duties
asthejudge, but decisons by such an officer are reviewable by the gppointing court. See Rule 22.3.

R-22N If a party fails to comply with a demand for exchange of evidence, the court may impose sanctions
to make disclosure effective. The determination of sanctions is within the discretion of the court, taking into
account relevant fegtures of the parties behavior.

The sanctions are;

1) Adverse inferences againgt the noncomplying party about facts supporting that party’s clams or
defenses, including conclusive determination of the facts.

2) A monetary pendty, fixed by the court in its discretion, or other means of legd compulsion permitted by
forum law, including contempt of court. The court should graduate the penaty or contempt sanction according
to the circumstances of the case.

3) Dismissd of dams, defenses, or dlegations to which the evidence is rdlevant. This sanction is more
severe than the drawing of an adverse inference. The adverse inference does not necessarily imply that the party
loses the case on that basis, but dismissal of clams or defenses ordinarily has that result.

4) The most severe sanction against noncompliance with disclosure demands or orders is entry of adverse
judgment with respect to one or more of the clams. The court may enter ajudgment of dismissal with prgudice
againg the plaintiff or ajudgment by default againgt the defendarnt.

Unless the court finds that specid circumstances judtify a different sanction, the preferred sanction is to
draw adverse inferences. Dismissal and entry of adverse judgment is a sanction of last resort.

23. Deposition and Testimony by Affidavit

23.1 Depostion of a party may be taken by order of the court or agreement of the parties.
Deposition of another person may be taken by order of the court. The deposition may be presented
asevidencein therecord on the same basis.
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23.2 Depodtion must be taken upon oath or affirmation to tdl the truth and transcribed verbatim
or recorded by audio or video, as the parties may agree or as the court orders. The cost of
transcription or recording must be paid by the party that requested the deposition, unless the court
ordersotherwise.

23.3 Thedeposition must be taken at such time and place as the parties may agree or asthe court
orders. All parties and the court must be given written notice, at least [30] days in advance, of the
time and place of the deposition. The examination may be conducted before a judge, a judicial officer
specially appointed as provided in Rule 22.3, or a person agreed upon by the parties. All the parties
and the court have the right to attend and the right to submit supplemental questions to be answered
by the deponent.

23.4 With permission of the court, a party may present a statement of sworn tesimony of any
person, containing statements about relevant facts in their own words. The court, in its discretion,
may consider such statements as if they were made by oral testimony before the court. If another
party denies the truth of the statements made by affidavit, that party may move for an order of the
court requiring the personal appearance or deposition of the affidavit’s author. Examination of that
witness may begin with supplemental questioning by the court or opposing party.

Comment:

R-23A A depostion isaform of taking tesimony employed in common-law and in some civil-law sysems.
It congsts of sworn testimony of a potentia witness, including a party, taken outside of court prior to the find
hearing. A deposition may be given ordly in response to questions by lawyers for the parties or by questions
from ajudicia officer appointed by the court. A deposition may be conducted by eectronic communication, for
example by telephone conference. It may aso be given through written responses to written questions.
Ordinarily, a deposition is given after commencement of litigation but aso, in accordance with the law of the
forum, may be given de bene essg, i.e,, prior to litigation to preserve testimony when the witness is expected to
be unavailable after litigation has commenced. Questioning may seek to gether information and to test the
witness's recollection and credibility. The testimony of awitness in a deposition may be presented as evidence,
either in lieu of the witness or as direct testimony, but the court may require the presence of a witness who can
attend in order to permit supplemental questioning. Under these Rules a depodition may be used in limited
circumstances for exchange of evidence beforeftrid.

R-23B A party is not dlowed to examine a witness through deposition except when authorized by the
court. See Rule 18.3.5. Rule 23.2 provides that deposition testimony be taken on oath or affirmation, as at a
hearing before the court. It is to be transcribed verbatim or recorded on audio or video. The parties may agree
about the form of transcription or recording, but the court may nevertheless determine what form is to be used.
The party who requests the deposition must pay the cost of transcription or recording, unless the court orders
otherwise.

R-23C Rule 23.3 specifies the procedure for a deposition. In generd, the procedure should be similar to a
presentation of the witness before the court, except that the questioning is conducted by the parties and in many
depositions no judicid officer will be present. In some more complex or disputed cases, a deposition may be
presided over by a specia officer appointed by the court. See Rule 22.3.

R-23D The depostion will follow, as far as possible, the procedure for taking testimony before a judge.
Thus the party taking the deposition will examine the witness firdt, and the other parties will ask supplementa
questions theresfter. As dated in Rule 23.3, before the deposition the court may specify questions that it
requires to be asked of the witness. Time and place of the deposition may be agreed upon by the parties, or
may be prescribed by the court. Unless the parties otherwise agree, a written notice of the deposition must be
given to dl the parties a least 30 days in advance to enable any party to be present and participate in the
deposition. Notice will aso be given to the court.



54

R-23E The generd principle governing presentation of evidence is that evidence will be presented ordly at
the find hearing. See Principle 19 and Rule 29. However, ord examination of awitness at the find hearing may
be impossible, burdensome, or impractical. Rule 23.1 permits the transcript of a deposition taken in accordance
with this Rule to be presented to the court as a subgtitute for reception of testimony of a witness who cannot
conveniently be present in court, for example by reason of illness or because the witness is in a remote location
or cannot be compelled to attend to give testimony. A deposdtion may aso be convenient for presenting
testimony in a language other than that of the court. A depodtion in any event may be used as a Satement
agang interest.

Since the deposition procedure is an exception to the generd rule of direct presentation of evidence at the
hearing, a party who desires to present testimony by deposition must obtain agreement from the opposing party
or gpply to the court for authorization, stating the reasons why a deposition should be preferred. The court has
discretion in deciding the request. Any party is entitled to contest the fiddlity of the transcription or record. If
such an objection is sustained, the court may set aside the deposition and order that the party or the witness be
examined directly at the hearing or order a new deposition.

R-23F Rule 23.4 permits the presentation of testimony by means of written affidavits containing statements
about relevant facts of the case. Such a statement, dthough upon oath or affirmation, is ex parte in that neither
the court nor opposing parties has been permitted to question the witness. According to Principle 19.3,
“Ordinarily, testimony of parties and witnesses should be received oraly.” Therefore, a written statement may
be regarded with corresponding skepticism by the court, especidly if another party denies the truth of the
gatements made by affidavit. However, facts not in serious dispute often may be conveniently proved by this
procedure. See also Rule 21.1.3.

The practice of producing testimony through written affidavits instead of persond presence for an ord
examination is becoming common in severd systems. Reasons of efficiency explain thistrend: quicker availability
of testimony, less trouble and expense for the nonparty, and less time required for the court. These factors may
be especidly important in transnationd litigation, for instance when a witness would be required to travel from a
distant country to be examined in court. However, the court may, in its own discretion or on motion by a party,
order that the author of an affidavit be examined ordly. There are dso means of taking evidence provided by
internationd law and conventions on judicia assstance: requedts by diplomatic channels, rogatory letters, etc.
See, eg., The Hague Convention on the Taking of Evidence Abroad.

24.  Confidentiality

24.1 Information obtained under these Rules but not presented in an open hearing must be
maintained in confidence in accordance with forum law.

24.2 The court may enter suitable protective orders for trade or business or national-security
secrets of information whose disclosure might cause injury or embarrassment.

24.3 Tofacilitate administration of this Rule, the court may examine evidencein camera.

Comment:

R-24A A hearing in camerais one closed to the public and, in various circumstances, closed to others. As
the court may direct according to the circumstances, such a hearing may be confined to counsd without the
parties or it may be ex parte, e.g., confined to a party and that party’s counsdl, for example when trade secrets
areinvolved.

25. Relevance and Admissibility of Evidence

25.1 All relevant evidence, except that which is privileged, is admissible, including circumstantial
evidence.
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25.2 Thefactsand legal contentionsalleged in the pleadings deter mine relevance.

25.3 A party, if not competent to give evidence, may nevertheless make statements that will be
accorded probative weight. A party making such a statement is subject to questioning by the court
and other parties.

254 A party has a right to proof through testimony, not privileged under applicable law, of any
person whose testimony is relevant, admissible, and the production of which is subject to the court’s
authority. The court may call any witness having these qualifications.

25,5 The parties may offer in evidence any relevant information, document, or thing. The court
may order any party or nonparty to present any relevant information, document, or thing in that
person’s possession or control.

Comment:

R-25A This Rule gtates principles concerning evidence, defining generdly the conditions and limits of what
may be properly consdered as proof a the hearing. The basic principle is that any factud information, not
privileged, that is rationaly useful in reaching judgment on the rlevant facts of the case should be admissble as
evidence. Evidence governed by a privilege should not be admitted and the court may refuse to accept evidence
that is redundant. Common-law concepts of hearsay and parol evidence as exclusonary rules are generdly
ingppropriate in anonjury case but they do affect the credibility and weight of evidence.

R-25B In gpplying the principle of relevance, the primary consderation is the usefulness of the evidence. In
deciding upon admissibility of the evidence, the court makes a hypothetical evauation connecting the proposed
evidence with the issues in the case. If a probative inference may be drawn from the evidence to the facts, then
the evidence islogicdly relevant. See Rule 12.1 and Comment R-12A.

R-25C In some legd systems there are rules limiting in various ways the use of circumdantid evidence.
However, these rules seem unjudtified and are very difficult to apply in practice. More generdly, thereisno valid
reason to redtrict the use of circumgtantial evidence when it is useful to establish afact in issue. Therefore, under
the generd principle, the court may congder any circumstantial evidence provided it is relevant for the decison
on the facts of the case.

R-25D Rule 25 defers to local law the decision of who can properly give evidence or present Satements.
In some nationa systems the rules exclude parties or “interested” nonparties as witnesses. However, even in
such systems the trend favors admitting al testimony. A genera rule of competency aso avoids the complex
digtinctions that exclusonary rules require. The proper sandard for the submisson of evidence by a witness is
the principle of rdlevancy. This does not mean, however, that subjective or objective connections of the witness
with the case mugt be disregarded, but only that they are not a basis for excluding the tesimony. These
connections, for example kinship between the witness and a party, may be meaningful in evaluating credibility.

Any person having information about a reevant fact is competent to give evidence. This includes the
parties and any other person having menta capacity. Witnesses are obligated to tdl the truth, as required in
every procedurd system. In many systems such an obligation is reinforced by an oath taken by the witness.
When a problem arises because of the rdigious character of the oath, the court has discretion to determine the
terms of the oath or to permit the withess merdly to affirm the obligation to tell the truth.

R-25E Rules 25.4 and 25.5 govern the parties right to proof in the form of testimony, documentary
evidence, and red or demondrative evidence. A party may tetify in person, whether cdled by the party,
another party, or the court. That procedure is not permitted in some civil-law sysems, where the party is
regarded as too interested to be awitness on its own behalf.
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R-25F The court may exercise an active role in the taking of testimony or documentary, red, or
demondirative evidence. For example, when the court knows that a relevant document is in possesson of a
party or of anonparty, and it was not spontaneously produced, the court may on its own motion order the party
or the nonparty to produce it. The procedura device is subgtantidly an order of subpoena. The court in issuing
the order may establish the sanctions to be applied in case of noncompliance.

26. Expert Evidence

26.1 The court must appoint a neutral expert or panel of experts when required by law and may do
so when it consders that expert evidence may be helpful. If the parties agree upon an expert the
court ordinarily should appoint that expert.

26.2 The court must specify the issues to be addressed by the expert and may give directions
concerning tests, evaluations, or other procedures to be employed by the expert, and the form in
which the report isto be rendered. The court may issue orders necessary to facilitate the inquiry and
report by the expert. The parties have the right to comment upon statements by an expert, whether
appointed by the court or by a party.

26.3 A party may designate an expert or panel of expertson any issue. An expert so designated is
governed by the same standards of objectivity and neutrality as a court-appointed expert. A party
paysinitially for an expert it has designated.

26.4 A party’s expert is entitled to observe tests, evaluations, or other investigative procedures
conducted by the court’s expert. The court may order experts to confer with each other. Experts
designated by the parties may submit their own opinions to the court in the same form as the report
made by the court’s expert.

Comment:

R-26A These Rules adopt the civil-law rule according to which the court appoints a neutral expert or pane
of experts. The court decides on its own motion whether an expert is needed in order to evaluate or to establish
facts that because of their scientific, legd, or technica nature, the court is unable to evauate or establish by
itsdlf. The court gppoints the expert or the experts (if possble using the goecid ligts that exist in many countries)
on the basis of the expert’s competence in the rlevant fidd. If the expert’ s neutrdity is disputed, that issue is for
the court to resolve. The court, informed by the parties recommendations, should specify the technica or
scientific issues on which the expert’s advice is needed and formulate the questions the expert should answer.
The court dso should determine which techniques and procedures the expert will apply, regulate any other
agpect of the tests, inquiries, and research the expert will make, and determine whether the expert will respond
oraly or by submitting a written report. In making such determinations, the court should consult with the experts
aswell asthe partiesin determining the tests, evaluations, and other procedures to be used by the experts.

R-26B The court’s expert is neutra and independent from the parties and from other influence. The court is
expected to rely on the expert’s advice when it appears sound and credible. If the advice does not appear
reasonable, the court may appoint another expert. However, the court is not obliged to follow the expert's
advice. In such a case, the court ordinarily should explain specificaly the reasons why the expert’s advice is
rejected and the reasons supporting the court’ s different conclusion.

R-26C Rule 26 recognizes that the status of an expert is somewhat different from that of a percipient
witness and that experts have somewhat different satusin various legd systems.

R-26D In common-law systems an expert is presented by the parties on the same basis as other witnesses,
recognizing that the role usudly is one of interpretation rather than recounting firgt-hand observations. In civil-
law systems the parties may present experts but ordinarily do so only to supplement or dispute testimony of a
court-appointed expert.
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This Rule adopts an intermediate position. The court may appoint experts but the parties may aso present
experts whether or not the court has done so. In addition, if the parties agree upon an expert, the court
ordinarily should appoint that expert. Such an expert is obliged to perform this task in good faith and according
to the standards of the expert’s profession. Both a court-appointed expert and a party-appointed expert are
subject to supplementa examination by the court and by the parties.

R-26E When the court receives ora testimony from the court’'s expert, the parties experts should be
smilarly heard. When the court’s expert submits a written report, the parties’ experts should aso be alowed to
do s0. The court may order dl the experts to confer with each other in order to clarify the issues and to focus
their opinions. The advice of the parties experts may be taken into account by the court and the court may
adopt a party’ s expert advice instead of that of the court’s expert.

Under Rule 26.2 the court may examine the expert ordly in court or require a written report and conduct
ord examination of the expert after the report has been submitted.

27. Evidentiary Privileges
27.1 Evidence may not be elicited in violation of:

27.1.1 The right of confidentiality of the legal professon, including the attorney-client
privilege;

27.1.2 Confidentiality of communicationsin settlement negotiations,

27.1.3 [Other specified limitations).

27.2 A privilege may beforfeited by, for example, omitting to make a timely objection to a question
or demand for information protected by a privilege. The court in the interest of justice may relieve a
party of such forfeiture.

27.3 A claim of privilege made with respect to a document shall describe the document in detail
sufficient to enable another party to challenge the claim of privilege.

Comment:

R-27A Privileges exclude relevant evidence. They have evolved over time and reflect various socid
interests. Organized professions (e.g., doctors, psychiatrists, accountants, lawyers) are interested in protecting
their members professiond activities by means of the privilege not to disclose information acquired during such
an activity. Statutory law and case lawv have extended the ligt of professond privileges. However, the
recognition of such privileges has sgnificant cost in the qudity of proof and discovery of truth.

R-27B Rule 27.1.1 givesfull effect to a*“legd professon” privilege. The concept of this privilege is different
in the common-law and civil-law systems but this Rule includes both concepts. The common law recognizes an
“atorney-client privilege,” which enables the client to object to inquiry into confidentia communications between
client and lawyer that were made in connection with the provision of legd advice or assstance. Under United
States law and some other common-law systems a Smilar protection, caled the “lawyer work product”
immunity, additiondly shidds materids devdoped by a lavyer to assg a dient in litigation. The civil law
recognizes the same protections but under the concept of a professiona right or privilege of the lawyer. See dso
Rule 22.8.

R-27C Rule 27.1.2 reflects the universa principle that confidentiaity should be observed with regard to
communications in the course of settlement negotiations in litigation. Some systems presume that only
correspondence between advocates is confidentid, whereas many other systems extend this privilege to party
communications concerning settlement. The precise scope of confidentidity of communications concerning
Settlement is determined by the law governing the communications, but the generd principle stated above should
be considered in determining the matter. See dso Rule 24.
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R-27D Rule 27.1.3 may be used to accord protection to other privileges recognized under the law of the
forum, such as those involving financid advisers or other professonds. In generd, the civil-law systems accord
privecy to the communications of many professonds Many lega systems recognize additiond privileges, usudly
in qudified form. Thus, the European Court of Human Rights has recognized various professond privileges,
e.g., for bankers, accountants, and journdists, and many countries aso recognize a privilege for communications
between family members. Many date jurisdictions in the United States recognize an accountant privilege and
some recognize a “ self-evauation privilege’ on the part of hospitals and some other organizations. However, in
some civil-law systems the court may examine otherwise protected confidences if they appear highly relevant to
the matter in dispute. Such an gpproach is known in the common law as a conditiona privilege. However, if the
court permits receipt of such evidence, it should protect the confidential information from exposure except as
required for consideration in the dispute itself.

R-27E The court may make a determination whether to receive conditiondly privileged information through
an in camera hearing, in which the participants are limited to the court itself, the parties, and the parties lawyers.
See Rule 24.3. The same device may be used concerning nonprivileged information when the court finds that
publication could impair some important private or public interests, such as a trade secret. The taking of
evidence in a dosed hearing should be exceptiond, having regard for the fundamenta principle of the public
nature of hearings.

R-27F Rule 27.3 prescribes a procedure for claims of privilege with respect to documents. The claimant is
required to identify the document in sufficient detall to permit an opposng paty to make an inteligent
disputation of the claim of privilege, for example that the document had been distributed to third persons.

R-27G A person who is entitled to a privilege may waive it, in which event evidence in the privileged
communication is received without limitation. The privilege may be waived by means of an explicit statement or
tacitly. An illudration of tacit waiver is when the party does not timely claim the privilege. However, the court
may decline to enforce awaiver when necessary in the interest of justice.

28. Reception and Effect of Evidence
28.1 Each party hasthe burden of proof asto issues constituting an element of that party’s case.

28.2 Thecourt must determine factual issues according to the principle of free evaluation and upon
being convinced on the basis of the evidence, accor ding to the standar ds of proof under forum law.

28.3 The court may, on its own motion or motion of a party, order reception of any relevant
evidence.

28.4 Thecourt may on itsown motion or motion of a party:

28.4.1 Exclude evidence that is redundant or that involves unfair preudice, excessive cost,
burden, confusion, or delay;

28.4.2 Impose sanctions on a person for unjustified failure to attend to give evidence, to
answer proper questions, or to produce a document or other item of evidence, or who otherwise
obstructs the proceeding.

Comment:

R-28A Rule 28 specifies various aspects of the authority of the court with reference to evidence. The court
may exercise such powers on its own mation or on motion of a party.
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Rule 28.4.1 gives the court the power to exclude evidence on various grounds. The firg is irrdlevancy of
the evidence or its redundant or cumulative character. Redundant or cumulative evidence is theoreticaly relevant
if consdered by itsdf but not when considered in the context of the other evidence adduced. The court may in
the course of afind hearing admit evidence that was preliminarily excluded because it had gppeared irrdevant,
redundant, or cumulative. The standard of excluson by reason of “unfair prgudice, excessve cog, burden,
confusion, or delay” should be applied very cautioudy. The court should use this power primarily when a party
adduces evidence with the apparent aim of delaying or confusing the proceedings.

R-28B Rule 28.4.2 provides for various sanctions, including astreintes. The court may draw adverse
inference from the behavior of a party such as faling to give testimony, present a witness, or produce a
document or other item of evidence that the party could present. Drawing adverse inference means that the
court will interpret the party’ s conduct as circumstantia evidence contrary to the party.

Drawing adverse inference is a sanction gppropriate only against a party. Sanctions gpplied to nonparties
include contempt of court and imposing afine, subject to the limitation in Rule 35.2.4. The conduct that may be
sanctioned includes falling to atend as a witness or answer proper questions and failing without justification to
produce documents or other items of evidence.

H. Final Hearing (Trial)

29. Concentrated Final Hearing
29.1 Sofar aspracticable, thefinal hearing must be concentrated in consecutive judicial days.
29.2 Thefinal hearing must be before the judge or judges who areto render the judgment.

29.3 Documentary evidence may be presented only if it has previously been disclosed to all other
parties. Testimonial evidence may be presented only if notice has been given of the identity of the
witness and the substance of the contemplated testimony.

29.4 A person giving testimony may be questioned first by the court or the party seeking the
testimony. All other partiesthen must have opportunity to ask supplemental questions. The court and
the parties may challenge a witness's credibility or the authenticity or accuracy of documentary
evidence.

29.5 The court on its own motion or on motion of a party must exclude irrelevant or redundant
evidence and prevent unfair embarrassment or harassment of a witness.

Comment:

R-29A Rule 29.1 egtablishes a generd principle concerning the structure of the final hearing. It is consstent
with the common-law “trid” model, according to which the taking of evidence should be made in a single
hearing; when one day of hearing is insufficient the final hearing should continue in consecutive days. In civil-law
systems a smilar sructure is reflected in “concentrated” proceedings. The concentrated hearing is the better
method for the presentation of evidence, dthough severa systems dill use the older method of separated
hearings. Exception to the rule of the concentrated hearing can be made in the court’s discretion when there is
good reason, for example when a party needs an extenson of time to obtain evidence. In such a case the delay
should be as limited as possble. Dilatory behavior of the parties should not be permitted.
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R-29B In mogt civil-law systems, a party’s statement is regarded as having lesser sanding than testimony
of a nonparty witness; in some civil-law systems, a party may not be compelled to give testimony at the instance
of another party; and in some systems a party cannot call itsef as a witness. The common law trests parties as
fully competent witnesses and permits parties to call themsalves to the stand and obliges them to testify at the
instance of an opposing party, subject to privileges such as that againgt salf-incrimination. This Rule adopts the
common-law approach, so that a party has both an obligation to testify if caled by the opposing party and a
right to testify on its own motion. See Rule 25.3. Failure without explanation or judtification to testify may judtify
the court’s drawing an adverse inference concerning the facts, or, in common-law countries, if a party disobeys
an order to tedtify, holding the party in contempt. However, a party’s falure to comply may have some
reasonable explanation or judtification. Sanctions may be gradudly increased until the party decides to comply,
according to the mode of the French astreintes.

This procedure entails a departure from the “free examination” of the parties permitted in some continental
systems, whereby parties make statements but are not witnesses in the dtrict sense because they are under no
obligation to tell the truth and do not take an oath.

R-29C Rule 29.4 governs the examination of witnesses. The traditiond distinction between common-law
systems, which are based upon direct and cross-examination, and civil-law systems, which are based upon
examination by the court, is wdl known and widdy discussed in the compardtive legd literature. Equaly well
known are aso the limits and defects of both methods. The chief deficiency in the common-law procedure is
excessve partisanship in cross-examination, with the danger of abuses and of digtorting the truth. In the civil law
the chief deficiency is passivity and lack of interest of the court while conducting an examination, with the danger
of not reaching relevant information. Both procedures require efficient technique, on the part of the judge in civil-
law systems and the advocates in common-law systems. The problem is to devise a method effective for a
presentation of ord evidence amed at the search for truth. The rules provided here seek such a baanced
method.

R-29D For awitness caled by a party, the common-law system of direct and supplementa examination by
the parties is the mogt suitable for a thorough examination. The witness is first questioned by the lawyer of the
party who called the witness, and then questioned by the lawyers for the adverse parties. Further questioning is
permitted by the court when useful. To prevent abuses by the lawyers, the court should exclude, on the other
party’s objection or sua sponte, questions that are irrdlevant or improper or which subject the witness to
embarrassment or harassment.

R-29E The civil-law method, in which the court examines the witness, has advantages in terms of the
neutral search for the truth and of diciting facts that the court considers especialy relevant. The court therefore
is afforded an active role in the examination of witnesses, an authority that is dso recognized in common-law
systems. The court may play such a role to darify tesimony during the questioning by the parties or may
independently examine the witness after the parties’ examinations.

R-29F If, during questioning as a witness, a party makes a statement the content of which is contrary to the
party’s own interest, the statement is to be treated as ordinary evidence and does not have any specia
probative weight. Such a statement is not to be treated as a“confesson” having binding effect. Also, a Satement
by a paty outsde court thet is contrary to his or her interest is admissible as evidence if duly proved at the
hearing. Such a statement is also to be treated as ordinary evidence to be fredly evauated by the trier of fact.

R-29G The opinion of a witness may be admitted when it will darify the witness's testimony. In the
recollection of facts, knowledge and memory are often inextricably mixed with judgments, evauations, and
opinions, often eaborated unconscioudy. Sometimes a “fact” implies an opinion of the witness, as for instance
when the witness interprets the reasons for another person’s behavior. Therefore a rule excluding the opinions of
witnesses is properly understood as only prohibiting comments that do not ad in the recongtruction of the facts
at issue.
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R-29H The credibility of any witness, including experts and parties, can be disputed on any relevant basis,
including adverse questioning, prior incondstent statements, or any other circumstance that may affect the
credibility of the witness, such asinterest, persona connections, employment or other relationships, incapacity to
percelve and recollect facts, and inherent implausibility of the testimony. Such prior statements may have been
made in earlier stages of the same proceedings (for instance, during deposition) or made out of the judicia
context, for instance before the beginning of the litigation.

However, the right to challenge the credibility of an adverse witness may be abused by harassment of the
witness or distortion of the testimony. The court should prevent such conduct.

R-291 The authenticity or the reiability of other items of evidence, ether documents or red and
demongtrative evidence, may aso be disputed by any party. Specid subproceedings to determine the
authenticity of public or private documents exist in many naiond sysems. They should be used when the
authenticity of a document is doubtful or contested. Scientific and technicd evidence may aso be scrutinized if
itsreligbility is doubtful or disputed.

30. Record of the Evidence
30.1 A summary record of the hearings must be kept under the court’sdirection.

30.2 A verbatim transcript of the hearings or an audio or video recording must be kept upon order
of the court or motion of any party. A party demanding such a record must pay the expense ther eof.

Comment:

R-30A With regard to the record of the evidence, two principa methods can be used. One is typica of
some common-law jurisdictions and conssts of the verbatim transcript of everything said in the presentation of
evidence. The other istypicd of civil-law sysems and congsts of a summary of the hearing thet is written by the
court’s clerk under the direction of the court, including the matters that in the court’s opinion will be relevant for
the final decison. In mogt civil-law systems there is no procedure for making a verbatim transcript. A verbatim
transcript is complete and provides a good basis both for the find decision and for the appedl, but in many cases
it is exceedingly burdensome and expensive.

R-30B A summary record should include al relevant statements made by the parties and the witnesses,
and other events that might be useful for the find evauation concerning the credibility of witnesses and the
weight of proofs. The parties may ask for and the court grant incluson of specific atements.

R-30C If a party requests a verbatim transcript or audio or video recording of the find hearing, the court
should so0 order. The party or parties requesting the transcript should pay the expense. The court should be
provided a copy of the transcript and the other parties are entitled to have a copy upon paying their share of the
expense. The court may, on its own initiative, order a verbatim transcript of the hearing. A verbatim transcript
does not take the place of the officid record that must be kept according to Rule 30.1 unless ordered by the
court.

31 Final Discussion and Judgment

31.1 After the presentation of all evidence, each party is entitled to present a written
submission of its contentions concerning issues of fact and law. With permission of the court all
parties may present an oral closing statement. The court may allow the parties advocates to engage
with each other and with the court in an oral discussion concer ning the main issues of the case.

31.2 The decison must be accompanied by a written reasoned explanation of its legal and factual
basis.
31.3 Thecourt must promptly give notice of judgment to the parties.
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Comment:

R-31A The fina hearing ends when al the evidence has been presented. A party has aright to present a
written submission of contentions and the legd rules upon which the contentions are based. The court should fix
adate for written submissions and, if the court permits oral statements, the date of a further hearing in which the
closing statements will be presented and the ord discussion will take place.

R-31B The parties may request permisson to present ordl closing Satements, the plaintiff first and then the
defendant. The parties may restate their “theories of the case” from both the factuad and the lega point of view,
briefly summing up their contentions and clams and dtating their requests. The court may dlow the parties to
discuss briefly among themselves and the court the main issues of the case. The court may put questions to the
parties lawyersin order to clarify the contentions and clams.

R-31C Rule 31.2 requires the court to issue a written opinion judifying its decison. The publication is
made according to the local practice, but a written notice must be sent to the parties. See Rule 31.3. All parties
should be sent a copy of the entire judgment. The date of the judgment, determined according to forum law, is
the basis for determining the time for appedl and for enforcement.

The judtificatory opinion must include the findings of fact supported by reference to the relevant proofs and
the court’s evaluations of evidence and the principd legd propositions supporting the decision.

R-31D If the court is composed of more than one judge, in some countries a member of the tribuna may
give a dissenting or concurring opinion, ordly or in writing. Such opinions, if in writing, are published together
with the court’ s opinion.

R-31E The standard of proof generaly applied in civil cases at common law is that of preponderance of
the evidence. In civil-law systems the standard is that the judge must be convinced. Many systems impose a
higher standard of proof for certain issues in civil cases, notably proof of fraud. These standards contrast with
the higher standard, such as*beyond a reasonable doubt,” in crimina cases. See Principle 21.

R-31F In addition to the standard of proof is the problem of burden of proof. In generd, it is universaly
recognized that a plantiff has the burden of proof for al issues essentid to its dlam and tha the defendant
corrdatively has the burden of proof as to issues of affirmative defense. In civil-law systems the alocation of
burden of proof is consdered to be a matter of substantive law for purposes of choice of law. The rules of
burden of proof applicable to various types of clams are in turn consdered to be derived from substantive
condderations, such as the nature of the claim and the rdlative capabilities of parties in transactions of the kind
presented in the case.

In common-law systems the alocation of burden of proof is generdly considered to be “procedurd” so far
as concerns choice of law. The forum therefore appliesits own rule of burden of proof. However, common-law
systlems recognize various exceptions to this gpproach. In any event, the rules of burden of proof in common-
lawv sysems generdly reflect the same kinds of “substantive’ policy condderations as underlie the rules of
burden of proof in the civil-law systems. See Rule 28.1.

A classcdly vexing problem is the classfication of issues in alocation of burden of proof, i.e,, whether a
Specific issue is part of plaintiff’'s case or a matter of affirmative defense. That problem should be resolved
according to the applicable law recognized by the forum.

32. Costs

32.1 Each party initially must pay its own costs and expenses, including court fees, attorneys’ fees,
fees of atrandator appointed by a party, and incidental expenses.

32.2 Theinterim costs of the fees and expenses of an assessor, expert, other judicial officer, or
other person appointed by the court must be provisonally paid by the party with the burden of proof
or asotherwise ordered by the court.
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32.3 The prevailing party must ordinarily be reimbursed its reasonable costs and expenses from
thelosing party.

32.4 The prevailing party shall within [30] days after rendition of the judgment submit a statement,
certified by the party or its attorney, of its costs and expenses. The losing party must promptly pay
the amount requested except for such items asit disputes. Disputed items shall be deter mined by the
court or by such other procedure asthe parties may agree upon.

32,5 Thecourt may reduce or preclude reimbursement against a losing party that had a reasonable
factual and legal bass for its position. The court may also impose a penalty against a party whose
position the court deter mines was excessive or maintained in bad faith.

32.6 Thecourt may delegate the determination and award of coststo a specialized costs official.
32.7 Reimbursement may be stayed if appellate review is pursued.
32.8 If appellatereview ispursued, thisrule also appliesto costs and expensesincurred theren.

329 A peson may be required to provide security for costs, or for liability for provisional
measur es, only when necessary in the interest of justice to guarantee full compensation of possible
future damages. Security should not be required solely because a party is not domiciled in the forum
state.

Comment:

R-32A The rule governing dlocation of cods and expenses of litigation in ordinary civil proceedings,
recognized dmost universaly except in the United States, China, and Japan, is that the prevailing party is entitled
to reimbursement from the losing party. That principle is adopted here. The prevailing party must submit the
satement seeking reimbursement referred to in Rule 32.4.

Under the“American” rule in the United States, each party bears its own costs and expenses, including its
attorneys fees, except as atutes, rules, or contracts specificaly provide otherwise or in case of exceptional
abuse of process. The American rule creates incentives for a party to bring litigation or to persst in defense of
litigation that would not be maintained under the generdly recognized rule.

However, the rules concerning costs in common-law systems and some civil-law systems confer authority
on the court to modify the normal alocation of cogts to the losing party. Rule 32.5 adopts such a pogtion. This
Rule dso dlows the court to impose penalty costs on a party that has engaged in bad-faith disputation. “Bad
fath” includes disputation of factua issues as to which thereis no substantial evidentiary dispute and assertion of
lega contentions for which no professionaly responsible argument can be offered.

R-32B The parties are permitted, in accordance with applicable law, to contract with their lawyers
concerning their fees. Costs awarded should be reasonable, not necessarily those incurred by the party or the
party’slawyer. If it was reasonably appropriate that a party retain more than one firm of lawyers, those fees and
expenses may be recovered. The party seeking recovery of costs has the burden of proving their amount and
their reasonableness. The award belongs to the party, not the lawyer, subject to any contractud arrangement
between them.

R-32C Rule 32.9 recognizes that, if it is not inconsstent with condtitutional provisons, the court may
require posting of security for cogts. In severa legal systems a requirement of security for costs is consdered a
violation of the due-process guarantee in connection with the principle of equa trestment under the law. Security
for cogts could entall discrimination againgt parties unable to give such a security, and, correspondingly,
condtitute preferentid treatment for parties who can. On the other hand, in some countries it is consdered as a
norma meansto ensure the recovery of cods.
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In the context of transnationd commercid litigation such concerns may be less important than in the usud
domedtic litigation. Moreover, there is a higher risk of being unable to recover costs from alosing party who is
not a resdent of the forum state. These Rules leave the imposition of security for costs to the discretion of the
court. The court should not impose excessive or unreasonable security.

|. Appellate and Subsequent Proceedings

33.  Appellate Review

33.1 Except as stated in the following subsection, an appeal may be taken only from a final
judgment of the court of first instance. The judgment is enfor ceable pending appeal, subject to the
provisions of Rules 35.3 and 35.4.

33.2 Anorder of acourt of first instance granting or denying an injunction sought under Rule 17 is
subject to immediate review. The injunction remains in effect during the pendency of the review,
unlessthe reviewing court orders otherwise.

33.3 Ordersof the court other than afinal judgment and an order appealable under the previous
subsection are subject to immediate review only upon permission of the appellate court. Such
permisson may be granted when an immediate review will resolve an issue of general legal
importance or of special importancein theimmediate proceeding.

33.4 Appédlatereview islimited to claims (including counter claims), defenses, evidence, and issues
addressed in the first-instance proceeding, but the appellate court may permit presentation of new
evidence when necessary to prevent manifest injustice.

33.5 Further appellatereview of the decison of a second-instance court may be permitted.

Comment:

R-33A A right of apped is a generdly recognized procedurad norm. It would be impracticd to provide in
these Rules for the structure of the gppellate courts and the procedure to be followed in giving effect to this right.
It is therefore provided that appellate review should be through the procedures available in the court system of
the forum. “Apped” includes not only appea formally designated as such but aso other procedures that afford
the subgtantid equivdent, for example, review by extraordinary order (writ) from the gppdlae court or
certification for gpped by the court of first instance.

R-33B Rule 33.1 provides for aright of gpped from afina judgment. The only exceptions are those sated
in Rules 33.2 and 33.3. Thus, interlocutory appellate review is not permitted from other orders of the first-
indance court, even though such review might be avalable under the law of the forum. In some countries,
especidly those of common-law tradition, some of the decisons in a proceeding are made by adjuncts within
the firg-ingtance tribunal, such as magidrate judges. These decisons are usualy gppedable to or made under
the supervison of the firg-instance judge who delegated the issue. This subsection does not interfere with this
practice.

R-33C Rule 33.2 permits interlocutory gppellate review of orders granting or denying an injunction. See
Rule 17.6. The injunction remains in effect during the pendency of the review, unless the reviewing court orders
otherwise. The court may determine that an injunction should expire or be terminated if circumstances warrant.

R-33D Rule 33.3 permits interlocutory gpped of orders other than the final judgment at the authorization of
the appdllate court. The judges of the gppellate court must determine that the order is of the importance defined
in Rule 33.3. Permission for the interlocutory appeal may be sought by motion addressed to the appdllate court.
The gppellate court may take account of the first-indtance judge’ s views about the vaue of immediate apped if
such views are offered.
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R-33E Rule 334 permits gopellate review of factud issues on the basis only of evidence previoudy
presented to the court of firgt instance. This limitation accords with the principle followed in the common-law
tradition and is o recognized in some civil-law systems. Within the foregoing limitation the appellate court may
determine that evidence should have been received that was excluded by the first-instance court or require that
evidence that was received be disregarded, for example, when the firgt-instance court made an erroneous ruling
concerning a clam of evidentiary privilege. When the gppellate court has determined that evidence was
improperly excluded or received and that the effect was prejudicid, it may direct judgment where judtified or
order further proceedingsin the court of first instance.

The restriction upon presenting additiona evidence to the second-instance court reflects the practice in
common-law systems. However, that practice is subject to the exception that an appellate court may consider
additiond evidence under extraordinary circumstances, such as the uncovering of determinative evidence after
the appedal was taken and the record had been completed in the first-instance court.

R-33F Most modern court systems are organized in a hierarchy of at least three levels. In many systems,
after gppellate review in a court of second instance has been obtained, further gppellate review is available only
on a discretionary basis. The discretion may be exercised by the higher appellate court, for example, on the
basis of a petition for hearing. In some systems such discretion may be exercised by the second-instance court
by certifying the case or an issue or issues within a case to the higher appellate court for consideration.

Rule 33.5 adopts by reference the procedure in the courts of the forum concerning the availability and
procedure for further gppellate review. It is impracticd to specify specia provisons in these Rules for this
purpose.

R-33G The rule of findity is recognized in most legd systems. However, procedure in many systems
permits reconsideration or correction of ajudgment under specified conditions. In some common-law systems a
“new trid” may be granted. All systems impose time limits on use of such procedures and generdly require that
they beinvoked before the time to apped has expired. The forum rulesin such matters should govern findity.

34. Nullification of Judgment

34.1 A final judgment may be nullified only through a new proceeding and only upon a showing that
the applicant acted with due diligence and that:

34.1.1 The judgment was procured without notice to or jurisdiction over the party seeking
relief; or

34.1.2 Thejudgment was procured through fraud; or

34.1.3 There is evidence available that would lead to a different outcome that was not
previoudly available or could not have been known through exercise of due diligence, or by reason of
fraud in disclosure, exchange, or presentation of evidence; or

34.1.4 Thejudgment congtitutes a manifest miscarriage of justice.

34.2 An application for nullification of judgment must be made within [90] days from the date of
discovery of the circumstances justifying nullification.

Comment:

R-34A Asagenerd rule afind judgment should not be reexamined except in appellate review according to
the provisons included in Rule 33. Only in exceptiond circumstances may it be nullified through a new
proceeding.
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R-34B Reexamination of a judgment may be requested in the court that rendered the judgment. In seeking
such areexamination a party must act with due diligence. The grounds for such an gpplication are: (1) the court
had no jurisdiction over the party asking for reexamination; (2) the judgment was procured by fraud on the
court; (3) there is evidence not previoudy available through the exercise of due diligence that would leed to a
different outcome; or (4) there has been a manifest miscarriage of justice.

R-34C The chdlenge under Rule 34.1.1 should be dlowed only in case of default judgments. If the party
contested the case on the merits without raising this question, the defense is waived and the party should not be
alowed to attack the judgment on those grounds.

R-34D The court should consider such an gpplication cautioudy when Rule 34.1.3 is invoked. The
applicant should show that there was no opportunity to present the item of evidence at the find hearing and that
the evidence is decisve, i.e,, that the finad decision should be changed.

R-34E In interpreting Rule 34.1.4, it should be recognized that the mere violaion of a procedurd or
subgtantive legd rule, or errorsin assessing the weight of the evidence, are not proper grounds for reexamining a
final judgment, but are proper grounds for appeal. See Rule 33. A miscarriage of judtice is an extreme Stuation
in which the minimum standards and prerequisites for fair process and a proper judgment have been violated.

35. Enforcement of Judgment

35.1 A final judgment, aswell as a judgment for a provisional remedy, isimmediately enforceable,
unless it has been stayed as provided in Rule 35.3. In particular, a final judgment may be enfor ced
through attachment of property owned by or an obligation owed to the judgment obligor.

35.2 If a person against whom a judgment has been entered does not comply within the time
specified, or within 30 days after the judgment becomes final if no time is specified, the court may
Impose enfor cement measur es on the obligor. These measures may include compulsory revelation of
assets wherever they are located and a monetary penalty on the obligor, payable to the judgment
obligee or to whom the court may direct.

35.2.1 Application for such a sanction must be made by a person entitled to enforce the
judgment.

35.2.2 The award for noncompliance may include the cost and expense incurred by the party
seeking enforcement of the judgment, including attorneys fees, and may also include a penalty for
defiance of the court, not to exceed twice the amount of the judgment.

35.2.3 If the person againg whom the judgment isrendered persistsin refusal to comply, the
court may impose additional penalties.

35.2.4 No penalty will be imposed on a person who demonstrates to the court financial or
other inability to comply with the judgment.

35.2.5 The court may order nonparties to reveal information relating to the assets of the
debtor.

35.3 Thetrial court or the appdlate court, on mation of the party againg whom the judgment was
rendered, may grant a stay of enforcement of the judgment pending appeal when necessary in the
interest of justice.

35.4 The court may require a suitable bond or other security from the appellant as a condition of
granting a stay or from the respondents as a condition of denying a stay.

Comment:
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R-35A Rule 35.1 provides that a find judgment is immediately enforcegble. If the judgment will be
enforced in the country of the court in which the judgment was entered, the enforcement will be based on the
forum’'s law governing the enforcement of find judgments. Othewise, the internationd rules including
internationa conventions such as the Brussals and Lugano Conventions on Jurisdiction and Enforcement of
Judgments will apply. When a monetary judgment is to be enforced, attachment of property owned by the
judgment obligor, or obligations owed to the obligor, may be ordered. Monetary pendties may be imposed by
the court for delay in compliance, with discretion concerning the amount of the pendty.

R-35B Rule 35.2 authorizes the court, upon request of the judgment holder, to impose monetary pendties
upon the judgment obligor that take effect if the obligor does not pay the obligation within the time specified, or
within 30 days after the judgment has become find if no time is specified. The monetary pendties are to be
impaosed according to the following rules:

1) Application for the enforcement costs and pendties may be made by any party entitled to enforce the
judgment.

2) Enforcement cogts include the probable fees required for the enforcement, including the attorneys’ fees,
and an additional pendty in case of defiance of the court. An additiona penaty may not exceed twice the
amount of the judgment. The court may require the pendty to be paid to the person obtaining the judgment or to
the court or otherwise.

3) Additiona pendties may be added against an obligor who perssts in refusd to pay, consgdering the
amount of the judgment and the economic Stuation of the parties. Here, too, the court may require the pendty
to be paid to the person obtaining the judgment or to the court, or otherwise.

4) No pendty will be imposed on a person who satisfactorily demondtrates to the court an ingbility to
comply with the judgment.

5) “Nonparties’ includes any ingtitution that holds an account of the debtor.

R-35C Rule 35.3 permits ether the firg-instance court or the appellate court to grant a say of
enforcement when necessary in the interest of judtice, asit is, for example, when a meritorious apped is pending.
Rule 35.4 authorizes the court to require a bond or other security as a condition either to permit or to stay the
immediate enforcement.

36. Recognition and Judicial Assistance

36.1 A final judgment or provisonal remedy in a proceeding conducted in another forum in
substantial compliance with these Rules must be recognized and enforced unless substantive public
policy requires otherwise.

36.2 Courtsof statesthat have adopted these Rules must provide reasonable judicial assistancein
aid of proceedings conducted under these Rules in another state, including provisional remedies,
assistance in the identification or production of evidence, and enfor cement of ajudgment.

Comment:

R-36A It is a generd principle of private internationd law that judgments of one state will be recognized
and enforced in the courts of other states. This principle is being given expression in The Hague Convention on
Jurisdiction and Judgments, now in the drafting process. The extent of such assstance and the procedures by
which it may be provided are governed in many respects by the Brussals and Lugano Conventions.

R-36B Rule 36 provides that, as a matter of the domestic law of the forum, assstance to the courts of
another dtate is to be provided to such extent as may be appropriate, including provisonal measures. The
generd governing standard is the measure of assistance that one court within the state would provide to another
court in the same State.





