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[Professor Don Wallace Jr.] 
 
 
 
 
Dear Joachim,  
 
I’ve read your paper which is excellent. Here are some comments and questions. 
 
(i) inevitably, the clauses address, ex post facto, the shape of arbitrator and 
court decisions; and as a consequence there are also a multitude of suggested 
model clauses.  Would it be possible, ex ante, to have slightly fewer and different 
clauses, thereby 'nipping in the bud' some arbitrator/court behaviors. Or, given 
that 2012/2013 is still early in the advent of the Principles, there is no alternative 
to multiplicity. 
  
 
(ii) somewhat contradictory to the general point in (i), a more specific question: 
how do arbitrators/courts handle incomplete or defective clauses? 
 
  
(iii) again, somewhat contradictorily, is there anything to be learned from the 
content of decisions rejecting the application of the Principles? 
  
 
(iv) a question from ignorance: why is the alternative formulation " the contract 
shall be governed by" versus the "[court][arbitral]tribunal "shall decide" strictly 
necessary? 
  
 
(v) the greater receptivity to the Principles of arbitral tribunals, as opposed to 
courts, and a discussion in Rome of the several facets of an effort to promote 
greater court receptivity, might be of some value, or do you think otherwise? 
  
 
(vi) how frequent, in your experience, are post dispute compromis, generally(not 
just referring to the Principles)? 
  
 
(vii) you remember our incisive NY state court judge; please remind me of his 
precise comment re the NY Civil Procedure Code 
 
 
(viii) Alexander Komarov's arbitration court seems mightily receptive to the 
Principles 
  
 
(ix) in paragraph 32, should the reference be to supra  para. 7 ? 
 
 
 
 



(x) is "supplemented" in Clause 3 and elsewhere the perfect verb? 
  
 
(xi) in Clause 2 and elsewhere, why specify "[except...]? 
 
 
Regards, 
Don 
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Joachim: 

 

Having looked over the materials for your agenda again, my comments are rather limited.  

 

In my experience, the UNIDROIT principles have been used in a gap-filling role, to supplement 

the applicable national law chosen by the parties.  In deliberations in my own cases, we have had 

recourse to UNIDROIT rules in particular on force majeure, modification of contracts, interest 

illegality and impossibility.  In some instances, the recourse was useful for bridging the gap 

between common law and civil law members of the tribunal.  Thus far, however, the applicable 

law clauses themselves do not bring UNIDROIT into the equation. 

 

In part, this may be due to the fact that my recent cases are subject to considerable “path 

dependency” in the sense that the transactional lawyers want to follow what they know (national 

law) and fear that something else would bring them into the realm of unjustifiable legal risk.  In 

this regard, the “top three” areas are insurance, oil & gas and investor state.  

 

1.  Insurance.  The “Bermuda Form” policies governing big-ticket liability of 

multinational corporations generally provide New York law (with certain modifications, 

like exclusion of contra proferentem rule) and London situs.  This is a compromise 

knocked out between the insurance companies and the policy holders.  My guess is that 

neither side’s counsel has any informed objection to UNIDROIT.  They just shy away 

from the unknown.  

 

2.  Oil & Gas.  Some of these cases are long-term gas price adjustment, subject to English 

law, thought to be predictable in matters of contract interpretation.  The joint ventures 

and Farm-out agreements may be subject to Texas law, thought to be developed in 

petroleum matters, or the law of the oil producing country (Nigeria or Algeria) for 

reasons related to national sovereignty.  

 

3.  Investor-State Cases.  On occasion, investor-state cases raise collateral issues of 

commercial law, particularly in connection with “umbrella clause” arguments about 

meeting commitments pursuant to concessions.  Also, some investor-state cases will be 

brought on the basis of an investment code, which will have references to excluded 

“commercial activities” for example.   In both instances, UNIDROIT principles might be 

useful.    However, one would probably have a high hurdle to get over in ICSID cases, 



governed by Article 42 of the Washington Convention, which speaks of the laws of the 

host country as well as international principles.  When investor-state cases are done 

pursuant to UNCITRAL rules, there may be a greater opportunity to push the parties into 

reference to UNIDROIT principles as a more “neutral” set of standards.   

 

As to normal commercial cases, the big market, of course would be sales.  My sense is that the 

transactional lawyers who draft joint ventures and corporate acquisitions, or licenses, will be less 

teachable.   

 

In any event, my intuition, from dealing with transactional lawyers through the years, would be 

that the choice-of-law clause which might be most attractive would be one which designates 

UNIDROIT principles as a supplement to either a chosen national law, or in some cases to fill 

gaps in general principles of international law.  Without any hard data on the matter, my hunch is 

that UNIDROIT would see much less success with model clauses that either substituted the 

principles for national law, or incorporated the principles by reference as contract terms.   

 

As we all know, the big obstacle is ignorance.  Just as banks go to court rather than arbitration 

because it is what they are used to, so the guys who draft the agreements insert the national law 

clauses they came to know as younger lawyers in a domestic context.  Of course, as you know 

there will be some legal systems that do not allow reference to anything other than national law, 

or which disapprove of references that smack of “a-national lex mercatoria”.  However, my sense 

is that across-the-board resistance to lex mercatoria is breaking down among the bar itself, 

particularly with the rise of “soft law” (non-governmental instruments, such as the IBA rules) in 

procedural contexts.  

 

Look forward to hearing about your discussions. 

 

All the best, 

 

 

 










