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Introduction

1. At its recent 97t session (2-4 May 2018), the UNIDRoIT Governing Council approved the
preliminary draft MAC Protocol! as prepared by the Committee of Governmental Experts over its two
sessions in 2017, and agreed that a Diplomatic Conference should be convened in 2019 to adopt the
draft MAC Protocol. The exact date and location of the future Diplomatic Conference are currently
being determined.

2. In advance of the Diplomatic Conference, the Secretariat has established a process for States
to propose Harmonized System (HS) codes which they believe should be added to the 42 HS codes
currently in the annexes to the draft MAC Protocol. This process has been established pursuant to a
request by the Committee of Governmental Experts (CGE) at its second session (Rome, 2-6 October
2017).2

3. This document describes how the draft MAC Protocol annexes are used to delineate the scope
of the Protocol in relation to certain types of MAC equipment. It then explains the process for States
to propose additional HS codes, including the information that needs to be provided by States in
making a proposal, and provides a template form for use by States in making their proposals.

4. States are encouraged to submit additional codes for consideration by 30 November 2018,
to allow for the Secretariat to consult with the MAC Working Group3 and prepare recommendations
on each proposed code for submission to the Diplomatic Conference in 2019.

1 Formally known as the ‘future fourth Protocol to the Convention on International Interests in Mobile
Equipment on Matters specific to Mining, Agricultural and Construction Equipment’.

2 https://www.unidroit.org/english/documents/2017/study72k/cge02/s-72k-cge02-report-e.pdf, paragraph 166.

3 Created in 2015, the MAC Working Group is a not-for-profit entity consisting of companies operating in
the mining, agricultural and construction manufacturing and financing sectors. It is primarily responsible for
representing private sector interests during the negotiation of the MAC Protocol.
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The MAC Protocol Project

5. The MAC Protocol is an international treaty currently being negotiated that will increase global
productivity in the mining, agriculture and construction sectors. The treaty will provide an
international legal framework for the financing of MAC equipment. Cheaper financing and access to
modern MAC equipment will allow parties involved in the mining, agriculture and construction sectors
to optimise their productivity and profitability.

Use of the Harmonized System to establish the scope of the MAC Protocol

6. The draft MAC Protocol uses the Harmonized Commodity Description and Coding System (HS
System) to identify the types of mining, agricultural and construction equipment which will be
covered by its scope. The HS System is a global nomenclature system developed by the World
Customs Organisation (WCO) to achieve uniform classification of commodities and merchandise in
international trade. States also use it to monitor controlled goods, calculate and collect internal excise
and sales taxes and compile transport statistics. The HS System is utilised by more than 200
countries and covers 98% of all international trade.

7. The annexes to the draft MAC Protocol list the 6-digit HS codes that cover the types of MAC
equipment which fall within its scope (HS System codes for mining equipment are listed in Annex 1,
agricultural equipment in Annex 2 and construction equipment in Annex 3). Use of the HS System
assists in limiting the scope of the Protocol to predominantly high value equipment used primarily in
the mining, agriculture and construction industries. Further, the listing of the HS codes covering
equipment from the different industries (mining, agriculture and construction) in separate annexes
will allow Contracting States to apply the MAC Protocol to only one or two of the mining, agricultural
or construction categories if they so wish.*

8. Further documentation which explains the use of the HS codes in the MAC Protocol (as
prepared for the Committee of Governmental Experts in 2017) is available on the UniDROIT website.>

The HS codes currently included in the annexes of the draft MAC Protocol

9. The HS codes listed in the draft MAC Protocol annexes were first proposed by the Working
Group in 2015. Following analysis by the Study Group over its four sessions (2015-2016), the HS
codes in the annexes were considered and approved by the Committee of Governmental Experts in
2017 and the Unibroit Governing Council in 2018.

10. The WCO released a new sixth edition of HS codes (hereafter the “2017 edition”), which
entered into force on January 2017. All 42 HS codes currently contained in the annexes to the draft
Protocol are consistent with the 2017 edition of the HS System.®

11. The spreadsheet at Appendix II to this document (which is intended to be printed in A3
format) provides some analysis on the 42 HS codes currently listed in the draft MAC Protocol annexes.
The first part of the spreadsheet (shaded in green) contains a list of 42 HS codes, identified in

4 For example, under Article 2(3) of the draft Protocol Contracting States are permitted to make a
declaration applying the Protocol to only mining equipment in Annex 1 and construction equipment in Annex 3,
but not agricultural equipment in Annex 2.

5 https://www.unidroit.org/english/documents/2017/study72k/cge02/s-72k-cge02-04-e.pdf,
paragraphs 6-27.
6 At its second session (Rome, 2-6 October 2017), the Committee of Governmental Experts agreed that

the HS codes in the annexes should be based upon the 2017 edition of the HS system. Accordingly, the codes
from the 2012 edition in the annexes were updated to the 2017 edition, which resulted in the number of HS codes
increasing from 36 to 42. https://www.unidroit.org/english/documents/2017/study72k/cge02/s-72k-cge02-
report-e.pdf, paragraph 173.
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ascending numerical order, covering equipment identified by the Study Group and approved by the
Committee of Governmental Experts as appropriate for possible inclusion in the future MAC Protocol.
The spreadsheet contains a second section (shaded in orange) covering other HS codes previously
proposed by the private sector that the Study Group deemed as unsuitable for inclusion in the future
MAC Protocol. Should States wish to re-propose an HS code previously deemed unsuitable by the
Study Group (i.e. a code in the shaded orange section of the spreadsheet), the Secretariat
recommends that additional information be provided addressing the Study Group’s original rationale
for excluding the HS code, as provided in the eleventh column of the shaded orange section of the
spreadsheet.

12. Further information on the spreadsheet (as prepared for consideration by the Committee of
Governmental Experts in 2017), is available on the UNIDROIT website.”

Process for States to propose additional HS codes

13. States are invited to formally submit additional 6-digit HS codes for inclusion in the annexes
to the future MAC Protocol.

14. In submitting HS codes, States are requested to provide certain additional information in
relation to the submitted codes in order for the Secretariat to consider whether the proposed codes
cover MAC equipment which is appropriate for inclusion in the scope of the future MAC Protocol.

15. In submitting HS codes, States are reminded of Article 51 (1) of the Cape Town Convention,
which provides that the Convention may be extended through additional Protocols relating to other
categories of (i) high-value, (ii) mobile and (iii) uniquely identifiable equipment. The Secretariat will
take the Article 51 criteria into account when evaluating HS codes proposed by States.

16. In particular, States are requested to consider the following points in proposing additional
HS codes:
(i) Proposed HS codes should cover equipment that is predominantly used in

the mining, agricultural and construction sectors. Proposed HS codes should
not cover general use equipment commonly used outside the MAC sectors. This is
because Article II(1) provides that the Protocol will apply to MAC equipment covered
by HS codes listed in the annexes, irrespective of any intended or actual use of the
equipment. As such, HS codes in the annexes must not cover general use equipment
to avoid unduly expanding the operation of the Protocol outside the MAC sectors.

(i) Proposed HS codes should cover equipment that is predominantly high
value. The Cape Town Convention is designed to regulate interests in certain
categories of high value equipment. It would be inappropriate for the Cape Town
Convention to apply to mainly low value equipment. Generally, an HS code covering
MAC equipment that is separately financed or leased for commercial use will cover
equipment that is sufficiently high value for inclusion in the annexes. For example,
an HS code covering only low value lawnmowers for domestic use, even if it
exclusively applies to MAC equipment, should not be included in the annexes.

(iii) Proposed HS codes should cover equipment that is individually serialised.
Article XVII of the draft Protocol provides that equipment will be registered on the
basis of a manufacturer's serial number. As such, equipment without a
manufacturer’s serial number is incapable of being registered in the international

7 https://www.unidroit.org/english/documents/2017/study72k/cge02/s-72k-cge02-05-e.pdf.
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registry. HS codes covering predominantly un-serialised equipment should not be
included in the annexes.

(iv) Proposed HS codes should cover complete equipment rather than parts.
Article I(2)(a), (b) and (k) provide that MAC equipment includes all installed,
incorporated or attached accessories components and parts which do not fall within
a separate listed HS code. As such, the MAC Protocol applies to parts insofar as they
are installed in equipment within the scope of the Protocol, but does not contemplate
the registration of international interests in parts themselves. This decision was made
on advice from the MAC Working Group that parts of MAC equipment were not
generally the subject of individual asset-based financing, unlike airplane engines. As
such, HS codes explicitly covering parts should not be included in the annexes, unless
it can be demonstrated that the parts covered are predominantly high value and are
the subject of individual asset-based financing.

17. The process for States to submit additional HS codes for consideration will work as follows:

(i) States complete the template attached to this document proposing additional codes
for addition to the draft MAC Protocol annexes and submit it to the UNIDROIT Secretariat.
(i) The UNIDROIT Secretariat, on consultation with the MAC Working Group, will review
the proposed HS codes in lights of the four criteria described above, and form a
recommendation on the proposed HS code as “suitable” or “unsuitable” for inclusion in the
draft MAC Protocol annexes.

(iii) The UNIDROIT Secretariat will communicate its recommendation to the proposing

State. If an HS code is determined to be “unsuitable” by the Secretariat, the State proposing

the HS code will be able to withdraw its proposal, submit its proposal with additional
information for reconsideration by the Secretariat or request that the HS code be proposed
to the Diplomatic Conference with an “unsuitable” recommendation.

(iv) Once the proposal period ends on 30 November 2018, the Secretariat will compile a

list of all additional HS codes proposed by States for inclusion within the draft MAC Protocol
annexes and circulate the list to all States.

18. After 30 November, States will still be able to submit additional HS codes in their formal

comments on the draft MAC Protocol. However, HS codes that have not been scrutinised by the
UNIDROIT Secretariat and MAC Working Group are less likely to be accepted by States for inclusion
within the draft MAC Protocol annexes at the Diplomatic Conference.

Figure 1 - Process for proposing additional HS codes

State identifies HS code of
interest

State completes form
proposing new code for
consideration and submits
form to UNIDROIT Secretariat
before 30 November

Secretariat informs State of
‘suitable’ recommendation,
HS code included in
documentation for MAC
Diplomatic Conference with
‘suitable’ recommendation

Secretariat consults with MAC
Working Group, makes initial
assessment on proposed code

Secretariat informs State of
‘unsuitable’ recommendation,
State can (i) do further
research, (ii) withdraw
proposal or (iii) continue with
proposal to the Diplomatic
Conference with an
‘unsuitable’ recommendation
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TEMPLATE FOR STATES TO PROPOSE THE ADDITION OF HARMONIZED SYSTEM
CODES TO THE ANNEXES OF THE DRAFT MAC PROTOCOL

Please complete the attached template for each HS code being proposed separately for addition to
the draft MAC Protocol annexes and submit to the UNIDROIT Secretariat (a.chaunac@unidroit.org)
by 30 November 2018.

State submitting HS code

Date

Proposed 6-digit HS code!

Name of 6-digit HS code?

Example(s) of MAC equipment
covered by proposed HS code?

Picture(s) of types of MAC
equipment covered by proposed HS
code

Approximate Range of List Prices for
New Equipment ($USD)*

Annexe(s) in which to list the
proposed HS code®

Is the equipment covered by the
proposed HS code predominantly
used in the mining, agricultural and
construction sectors?

Is the equipment covered by the
proposed HS code predominantly
high value?

Is the equipment covered by the
proposed HS code individually
serialised by manufacturers?®
Does the proposed HS code cover
parts?’

! For example: HS code 820713. Please use 2017 HS edition.

2 For example: agricultural, horticultural or forestry machinery for soil preparation or cultivation; lawn or

sports-ground rollers — Plows.

3 For example: Excavators primarily designed for excavation and loading of excavated materials.

4 For example: $USD 31,000 - $USD 1,100,000.

5 Annex 1 - mining equipment, Annex 2 - agricultural equipment, Annex 3 - construction equipment,

HS codes may be listed in 1, 2 or all 3 annexes.

6 Equipment without a manufacturer’s serial number is incapable of being registered in the international
registry. HS codes covering predominantly un-serialised equipment should not be included in the annexes.

7 HS codes explicitly covering parts should not be included in the annexes, unless it can be demonstrated

that the parts covered are predominantly high value and are the subject of individual asset-based financing.


mailto:a.chaunac@unidroit.org

Unidroit 2018 - Study 72K - INF. 2 - Appendix II - Suitable codes

Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
($UsD)

4 Digit HS Code and Name Category Process for submission of code

CHAPTER 82 - tools, implements, cutlery, spoons and forks, of base metal; parts thereof of base metal

CHAPTER 84 - Nuclear reactors, boilers, machinery and mechanical appliances; parts thereof
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Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
(SUSD)

4 Digit HS Code and Name Category Process for submission of code
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Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
(SUSD)

4 Digit HS Code and Name Category Process for submission of code
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Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
(SUSD)

4 Digit HS Code and Name Category Process for submission of code
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Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
(SUSD)

4 Digit HS Code and Name Category Process for submission of code
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Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
(SUSD)

4 Digit HS Code and Name Category Process for submission of code
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Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
(SUSD)

4 Digit HS Code and Name Category Process for submission of code
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Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
(SUSD)

4 Digit HS Code and Name Category Process for submission of code
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Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
(SUSD)

4 Digit HS Code and Name Category Process for submission of code
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30

31

32

No.

4 Digit HS Code and Name

Additional sub-
grouping

6 Digit HS Code
and Name

Examples

Images

Approximate Range
of List Prices for
New Equipment

($usD)

Comtrade Statistics
($USD) of 2016

Category

15.

Process for submission of code
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Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
($UsD)

4 Digit HS Code and Name Category Process for submission of code

CHAPTER 87 - Vehicles other than railway or tramway rolling stock, and parts and accessories thereof
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Approximate Range
Additional sub- 6 Digit HS Code of List Prices for | Comtrade Statistics
grouping and Name New Equipment (SUSD) of 2016
(SUSD)

4 Digit HS Code and Name Category Process for submission of code
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name

CHAPTER 82 - tools, implements, cutlery, spoons and forks, of base metal; parts thereof of base metal
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name

CHAPTER 85 - Electrical Machinery and equipment and parts thereof; sounds recorders and reproducers, television image and sound recorders and reproducers, and parts and accessories of such articles
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name

CHAPTER 87 - Vehicles other than railway or tramway rolling stock, and parts and accessories thereof
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Approximate Range
Additional sub- |6 Digit HS Code and of List Prices for Comtrade Process for submission Study Group's rationale for considering code to be
New Equipment | Statistics (SUSD)
($USD)

No. 4 Digit HS Code and Name Images Category

grouping Name of code "unsuitable"

55

56

57
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name

Codes originally classified in Tier 2 by the Study Group

CHAPTER 84 - Nuclear reactors, boilers, machinery and mechanical appliances; parts thereof
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name
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Approximate Range
Additional sub- |6 Digit HS Code and Images of List Prices for Comtrade e Process for submission Study Group's rationale for considering code to be
grouping Name 8 New Equipment Statistics (SUSD) Bory of code "unsuitable"
($USD)

4 Digit HS Code and Name
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Approximate Range
Additional sub- |6 Digit HS Code and of List Prices for Comtrade Process for submission Study Group's rationale for considering code to be
grouping Name New Equipment Statistics (SUSD)
($USD)

No. 4 Digit HS Code and Name Category

of code "unsuitable"

72

CHAPTER 87 - Vehicles other than railway or tramway rolling stock, and parts and accessories thereof

73
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UNIDROIT international consultation event

The scope of the future MAC Protocol to the Cape Town Convention

The International Institute for the Unification of Private Law (UNIDROIT), in partnership
with the Commercial Law Centre of Harris Manchester College, is pleased to convene an
international consultation event in relation to the future fourth Protocol to the Convention on
International Interests in Mobile Equipment on Matters specific to Mining, Agricultural and
Construction Equipment (the "MAC Protocol”).

The event will be held at Harris Manchester College, University of Oxford on Tuesday 11
September from 13:00 - 18:00. A light lunch will be served at 13:00 and the event will begin
at 13:30.

The MAC Protocol is a multilateral treaty currently under negotiation that will create an
international legal framework for the financing of MAC equipment. Cheaper financing and access
to modern MAC equipment will allow parties involved in the mining, agriculture and construction
sectors to optimise their productivity and profitability.

At its recent 97 session (2 - 4 May 2018), the UNIDROIT Governing Council agreed that
a Diplomatic Conference should be convened in 2019 to formally adopt the draft MAC Protocol.
The exact date and location of the future Diplomatic Conference are yet to be finalised.

The Oxford international consultation event has been organised in advance of the
Diplomatic Conference to provide States with an opportunity to discuss the scope of the future
MAC Protocol, as established by the Harmonized Commodity and Coding System (HS). This event
will consider the 42 HS codes currently contained in the draft MAC Protocol’s annexes as well as
other HS codes States may wish to propose adding to the annexes.

While focused on States, the consultation event will also bring together legal experts and
private sector representatives to discuss the scope of the MAC Protocol. This event has been
scheduled in conjunction with the 7" annual Cape Town Convention Academic Project
Conference, which will be held in Oxford on 12 - 13 September. Participants at the MAC Protocol
event are encouraged to also register for the Cape Town Conference here.

The preliminary agenda for the consultation event is attached to this document. We would
be further grateful if you could confirm your attendance by 17 August 2018 by emailing the
UNIDROIT Secretariat at a.chaunac@unidroit.org. Please be advised that this event will be
conducted in English.

i

Professor Anna Veneziano
UNIDROIT Secretary-General a./.

VIA PANISPERNA, 28 - 00184 ROMA - ITALIA - TEL.: (+39) 06 69 62 11 — FAX (+39) 06 6994 1394
info@unidroit.org — http://www.unidroit.org
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The scope of the future MAC Protocol to the Cape Town Convention

UNIDR

oIT international consultation event
11 September 2018

Harris Manchester College, University of Oxford

Preliminary Agenda

Co-Chairs: Ignacio Tirado (UNIDROIT Secretary-General)
Louise Gullifer (Harris Manchester College)
12:30 - 13:00 Registration
13:00 - 13:30 Light lunch provided by Harris Manchester College
13:30 - 13:45 Welcome from co-Chairs
13:45 - 14:05 Introduction to the Cape Town Convention
Sir Roy Goode, Author of the Official Commentaries to the
Cape Town Convention
14:05 - 14:25 Development of the MAC Protocol
Anna Veneziano, UNIDROIT Deputy Secretary-General
14:25 - 14:50 Use of the Harmonized System to establish the scope of
the MAC Protocol
William Brydie-Watson, UNIDROIT Legal Officer
14:50 - 15:30 Question and Answer session
15:30 - 15:45 Coffee break
15:45 - 16:00 Comments from private sector
Marek Dubovec, MAC Working Group
16:00 - 17:30 Comments from regional experts
17:30 - 17:45 Question and Answer session
17:45 - 18:00 Closing of the event by co-Chairs
18:15 - 19:00 Evening drinks hosted by Harris Manchester College




