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1.
As part of the elaboration process of the UNIDROIT/FAO/IFAD Legal Guide on Agricultural
Land Investment Contracts (ALIC), the ALIC Working Group, in collaboration with the Food and
Agriculture Organization of the United Nations (FAO) and the International Fund for Agricultural
Development (IFAD), agreed that a consolidated draft of the future Guide – the ALIC Zero Draft
(UNIDROIT 2019 – S80B - Doc. 6) – should be submitted to broad and extended consultations to raise
awareness of the Legal Guide and to seek further input from stakeholders, in order to ensure a highquality product that responds to actual needs and complies with ascertained best practices. This
course of action was endorsed by the Governing Council of UNIDROIT (C.D. (98) 5(a) rev.) at its 98th
session (Rome, 8 – 10 May 2019). The consultations included regional events in Asia, Latin America,
and Africa, as well as an open online consultation.
2.
This document serves to summarise the presentations and discussions that took place during
the first regional consultation workshop held in Beijing on 9 July 2019.
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OVERVIEW
3.
As part of a high-level conference entitled “UNIDROIT and China: The Cape Town Convention,
Investing in Agriculture and UPICC”, UNIDROIT delivered its first regional consultation on the ALIC
Zero Draft in Beijing on 9 July 2019. The event was hosted by the University of International Business
and Economics (UIBE) and co-sponsored by the United Nations Food and Agriculture Organization
(FAO) and the International Fund for Agricultural Development (IFAD). The event brought together
governmental representatives, academics, legal experts, international organisations and private
sector stakeholders to examine the key issues addressed by the future Legal Guide.
4.
Session 1 of the workshop focused on introducing the Guide, addressing issues relating to
land tenure rights and responsible investments as founding principles and discussing the Chinese
legal context of agriculture and land investment.
5.
Session 2 further explored other key issues including the parties’ obligations, IFAD’s
experience in the Asia Region, and remedies for non-performance and dispute resolution.

SUMMARY OF PRESENTATIONS
Welcome and Opening Remarks
6.
Mr. Zangchun Gan (Vice President of China Law Society) opened the workshop on the ALIC
Guide and recognised the importance of discussing the future Legal Guide in the context of China.

Session 1: The Draft UNIDROIT/FAO/IFAD Legal Guide on Agriculture Land
Investment Contracts and China
7.
Mr. Ignacio Tirado (Secretary-General of UNIDROIT) introduced the ALIC Guide as an
innovative instrument with the potential to have a practical impact in the field. The Guide seeks to
address legal challenges related to agriculture land investment by looking at both public and private
law aspects. He explained the drafting process and gave a brief overview of the issues considered in
each of the Guide’s chapters.
8.
He emphasised that it is a contractual guide that deals with the risks for parties. He also
explained the economic benefits, feasibility, and how UNIDROIT’s previous work ties into relevant
issues explored in the ALIC Guide. He also highlighted that the Guide has involved many scholars,
experts, and stakeholders from all over the world and expressed his hope the Guide will be finalized
by 2020.
9.
Mr. Tirado further explained the purposes, scope, and audience of the Guide, emphasizing it
is intended to address land leases, as an alternative, for example, to the outright purchasing of land.
It covers the rights of relevant parties, including local communities, and the contractual
arrangements themselves. The Guide is mainly written for legal counsels to the parties involved in
the transaction, however, government officials, legislators, and stakeholders may also find it helpful.
He further presented several important sections of the Guide relating to due diligence, environmental
protection, and grievance mechanisms. He concluded by outlining the various mechanisms in place
to provide feedback to improve the draft ALIC Guide so that the final version could more adequately
reflect the variety of circumstances found in different countries and regions.
10.
Mr. Vincent Martin (FAO Representative in China and North Korea) gave a presentation on
“Land Tenure and Responsible Investment as a Fundamental Principle”. He explained that the ALIC
Guide does not establish new standards, but rather seeks to provide concrete guidance on how to
implement existing international documents, notably the VGGT and the CFS-RAI Principles. He
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underlined that the VGGT promotes guidance regarding legitimate tenure rights and that the CFSRAI promotes small holders’ rights as well as more concrete environmental, social and economic
impact assessment. He emphasized that ALIC incorporates both instruments and aims to contribute
to the Sustainable Development Goals (SDGs).
11.
Ms. Jia Yao (Researcher at Institute of Law of the Chinese Academy of Social Sciences)
provided an “Overview of the Legal Issues in Agricultural Land Investment in the Chinese Context”.
She explained that the legal framework regarding agricultural land is very complicated in China,
noting it has already experienced major changes. A recent development saw “farmers' contracting
rights” and “land managing rights” separated. 1 She further explained that the tenure rights
contemplated by ALIC mainly relate to “the right to manage rural land” under Chinese law.
12.
By referring to the Model Contract for the Transfer of Rural Land Contractual Management,
she mentioned that there are documents in China providing contractual guidance similar to the ALIC
Guide.2
13.
Ms. Yao further explained the legal context of China, noting that certain legislative restrictions
may apply when it comes to foreign agricultural investments in China. For example, foreign investors
have limited access to corn and wheat seed production.3
14.
Regarding customary law, she pointed out that the legitimate tenure rights addressed in the
ALIC Guide are of great relevance to the Chinese reality. For example, in relation to gender equality,
the issue of a woman having rights over land, as a local community member, is affected by local
customary rules which can vary across China, especially in those cases of a marriage with a person
who is not a member of the community.
15.
In conclusion, she considered the ALIC Guide to be well-drafted and easy to read, however,
she stressed that in terms of its application to China, further efforts shall be required to adapt the
terms and concepts used in ALIC to the Chinese context.
16.
During the discussion, Ms. Jingyun Qin (Assistant Researcher of the College of Agriculture
and Rural Cadre Training, Ministry of Agriculture and Rural Affairs) summarised the three presenters’
main points and agreed that the risks mentioned by Mr. Tirado are indeed those encountered by the
Chinese government in agricultural practices. It is very difficult to have an international legal guide
on agriculture issues because there is such a broad diversity of special regulations in national laws.
She inquired about the further development of the ALIC Guide and whether it will be an instrument
drawing up international principles or a general guide.

In China, based on the eligibility of the right holder, there are three types of basic rights over rural land:
ownership, farming contracting rights, and land managing rights. The ownership of rural land belongs to the
community. The contracting rights belong to the farmers’ family. Therefore, it is also called “farmers' contracting
rights”. Lastly, the managing rights of the land belong to whoever leases the land, referred to as “land managing
rights”. “Farmers' contracting rights” are inherent rights, with which the farmers can possess, use and benefit
from the land, including from the construction of necessary agricultural production, ancillary and supporting
facilities and leasing the land (subcontract). In a similar way, “land managing rights” include the right to possess,
cultivate, and obtain corresponding income, however, within a certain period of time. The right holders can
conduct agricultural production, improve the soil capacity, and even transfer the contracting rights under certain
conditions. See <Opinions on Improving the Measures for the Separation of Ownership, Contracting Rights, and
Management Rights of Rural Land>, State Council, 2016. This document is available in the Chinese language.
1

This model contract was developed in 2018 by the Guizhou Provincial Government of China, under the
auspices of the Ministry of Agriculture of the People's Republic of China (PRC) for the model contract is only
available in Chinese.
2

For more information on the new special administrative measures, adopted by the Chinese government
on June 30, 2019, which limit foreign investment in certain areas, see the “Negative List of Foreign Investment
Admissions” (subscription required).
3

4.
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17.
Mr. Haicong Zuo (Professor and Dean of Nankai University School of Law) envisaged the
important role that the ALIC Guide can play in the global efforts towards the elimination of poverty
and recommended that the Working Group draw lessons from the Chinese experience in this regard.
18.
At the end of the first session, Mr. Zangchun Gan, appreciated the fact that the ALIC Guide
covers the public law dimension of agriculture land investment, which usually receives less attention
(i.e. it isn’t just a private contract, but also raises a combination of human rights, public law and
private law issues). He noted that in China, studies in this field have been conducted more often
from an economic or a private law perspective, overlooking the public law dimension. In his view,
several obstacles remain in seeking to formulate a harmonized/uniform contract law in this field,
notably because of the differences between the legal systems. In the context of China, he noted that
the term “tenure” comes from the Common law system and explained that an equivalent term could
not be found in the Chinese legal context. He therefore suggested a more precise translation of legal
terms in ALIC in Chinese.
19.
In response, Mr. Tirado explained that due to the strong public law components, this Guide
would probably not become an UNIDROIT-Principles type of instrument but would rather be more akin
to a general guidance instrument which can serve as the basis for further implementation in domestic
laws.

Session 2: Drafting and Implementing Responsible Agricultural Land Investment
Contracts – A Review of Key Issues
20.
Introducing this Session, Ms. Hongliu Gong (Associate Professor and Depute Dean of
University of International Business and Economics) emphasized that this may be the more difficult
one as it aims to examine the key issues of drafting and implementing the ALIC Guide. He introduced
the three speakers, their topics, and the discussant.
21.
Mr. Virgilio de los Reyes (Professor and Deputy Dean of De La Salle University School of Law)
spoke about the obligations of the two main parties involved in these kinds of investment contracts,
namely the grantor and the investor. He noted the grantor refers to the legal tenure rights holder,
as recognized by the local law. Hence, the first issue that may appear relates to the identification of
who is the grantor. The grantor can be national or local governments and local communities can be
represented by smallholders with tenure rights or indigenous peoples’ communities recognized by
the government.
22.
However, he underlined that it is not enough to only look at the legal tenure rights holders
and drew attention to the need to also consider legitimate tenure rights holders. They may not
necessarily have the ownership rights but are on the site and their interests may potentially be
affected by the contracts signed between the grantor and the investor. Sometimes, their rights may
not even be recognized by the local law.
23.
He highlighted the issue of double hatting of host state governments, acting both as a grantor
and as a regulator of land policies making it even more complicated to define who the parties to the
contract are. The ALIC Guide does not define who is the grantor but it draws attention to this crucial
question by encouraging legal counsels to ask themselves who is the grantor according to domestic
laws.
24.
Mr. de los Reyes highlighted that investors also need to look at the authority of the
representatives of the local communities to grant land rights. He explained that in the case of the
Philippines, the law on indigenous peoples was passed in 1998 and the boundaries of their authority
and rights are still not clear under domestic laws. He believed this problem might exist in other
countries too.
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25.
Regarding the boundary of regulations, whatever land regulations exist, the investor needs
to consider whether the grantor is the government or the local community. When the grantor is the
government, it may hold the legal title to the land, but the actual control of the land may be with
the local community. Issues faced by local communities and legitimate tenure rights holders
surrounding a particular parcel of land may also include, for instance, issues related to water access
and use.
26.
When governments enter into a land lease contract, it is the same body regulating market
access and export matters. In this case, the governments also have two hats, both as a grantor and
as a regulator, and this becomes really complicated. Governments as regulators have their own
targets for job creation and social agenda setting. This is therefore one of the main messages that
the ALIC Legal Guide should flag to the investors, and at the same time, remind the governments of
their undertakings and obligations that they may have and that are prevailing under soft law.
Investors may have dual roles considering their obligations under soft law and operational policy, as
ethical investment funds. Finally, Mr. de los Reyes mentioned that the ALIC Guide highlights
important methods to monitor, keep transparency in monitoring, and to define confidential
information.
27.
Mr. Matteo Marchisio (IFAD representative in China, Mongolia and North Korea, and Head of
the East Asia Regional Center and South-South Cooperation Center) shared his views on the potential
uses of the ALIC Guide. He believed that the legal guide can enhance people's understanding of
various investment models, promote the unification of international standards, and protect tenure
rights. He considered the ALIC Guide as an “innovation to achieve SDGs 1 and 2”. He noted that
current financial commitments to achieve the SDGs by 2030 are insufficient and that further
commitments will undoubtedly be required.
28.
Through the Guide, he hopes to raise awareness of alternative investment laws, provide legal
guidance on international standards, and help ensure that the leases of agriculture land are done
responsibly by protecting the tenure right holders. He mentioned that, in IFAD projects, the Guide
will find immediate operational uses to provide guidance to the government it lends to and to deal
with the legal rights regarding land and other environmental resources. He drew attention to women
being at the core of IFAD’s target group, explaining that women represent less than 15% of the
landowners and are less likely to have legal land rights.
29.
Ms. Qingying Ho (Professor from National University of Singapore School of Law) spoke on
the topic of remedies for non-performance and dispute resolution. She first introduced the
functioning of the Working Group and then walked the audience through Chapters 4 and 6 of the
draft Guide; explaining the excuses for non-performance found in the former and remedies for breach
of contract provided in the latter.
30.
During the discussion, Ms. Yongmin Bian (Professor from University of International Business
and Economics) emphasised that the ALIC Guide promotes responsible agriculture. However, Chinese
scholars have discussed for years what is responsible agriculture and how to be responsible. She
summarised the major points of previous speakers and proposed her own questions. First, Chinese
domestic law does not feature the concept of land tenure, and even the Chinese translation of the
very concept is still under discussion. Further, she was afraid that the ALIC Guide might sometimes
be in conflict with domestic norms. She remarked that the Guide needs to be adapted to the Chinese
legal context and address these differences using compatible terminology otherwise there may be a
problem with persuading legal counsels in China to apply this Guide.
31.
She shared three remarks regarding the linkage between the ALIC Guide and existing
domestic standards. First, she suggested the adoption of more detailed guidelines for the
implementation of topics where there is already some existing guidance. For example, regarding

6.
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environmental impact assessment, while each country may have its own standards and guidance,
people may still not know how to conduct them or find the concept problematic.
32.
Second, regarding the protection of indigenous people, Chinese law only contemplates
minority groups and is not concerned with indigenous people. It may therefore take time for legal
counsels to understand what the differences between indigenous peoples and minority groups are.
33.
Lastly, regarding transparency and disclosure, while the ALIC Guide promotes transparency,
documents containing certain types of information, even though not confidential, may nevertheless
be subject to protection under domestic law and an investor may not be in a position to disclose
them, especially when a state-owned enterprise is involved. She thus advised that the ALIC Guide
take account of the local context and make adaptations accordingly.
34.
Regarding how to adapt the Guide to local and regional situations, Ms. Bian mentioned that
people have different understandings of certain issues. For example, the gender of the main labour
force is different in each country. She suggested compiling best practices to help people to
understand how this Guide would work in different regions and states.
35.
Her final point concerned the section covering grievance mechanisms, which she highlighted
as an efficient and inexpensive way to solve problems before they amount to disputes, and she was
glad to see some sections devoted to grievance mechanisms in the ALIC Guide. She considered it
advisable to include some concrete case studies/examples to illustrate and promote grievance
mechanisms by showing what works in specific cultures and countries. She believed that the ALIC
Guide should take a stronger stand on the legal issues and give direct recommendations.
36.
In response to Ms. Bian’s last point, Ms. Ho explained that the Working Group decided not to
give concrete recommendations nor to include case studies after much deliberation, in order to
maintain a neutral approach and avoid the perception of favouring one option over the others. She
explained these choices shall be made by the contracting parties and added that the ALIC Guide
provides guidance and recommendations in a more subtle way by highlighting some issues that
probably require further attention.
37.
Ms. Jingxia Shi (Professor and Dean of University of International Business and Economics)
joined the discussion and expressed her concern that for a legal guide such as the ALIC Guide, at
least in China, if there are no recommendations included, this instrument might only be of interest
to academics and not to the legislators nor the parties.
38.
Further on this point, Ms. Ho stated that the Working Group is constrained by their mandate.
Mr. de los Reyes shared the Filipino experience on contract farming noting that to adapt the Legal
Guide on Contract Farming to the local situation in the Philippines they adapted it to Filipino laws.
39.
Ms. Hongrui Chen (Professor from Xi'an Jiaotong University School of Law) raised two issues:
first, whether or not public consultations should be required at the stage of contract drafting, and
second, how stakeholder rights would be protected in arbitrations that are conducted in private.
40.
In response to the first issue, Ms. Ho considered it sufficient to consult only relevant
stakeholders for the purpose of contract drafting, instead of holding a broad public consultation; and
to the second issue, she believed that most investor-state disputes are public thanks to information
platforms, such as the Investment Arbitration Reporter and the Global Arbitration Review.
41.
Mr. Yuhua Li (Assistant Professor at the University of International Business and Economics
Law) posed a question on the double hatting of the host state when a dispute arises from nonperformance of a contract by the state, and whether or not its roles should be distinguished while
not performing the contract, and to which extent it would affect the outcome of the case. In response,

UNIDROIT 2020 – Study S80B – Doc. 7

7.

Mr. de los Reyes mentioned that the choices are given by Ms. Ho, tracing a link from the chapter on
state obligations to the chapter on dispute resolution.

SUMMARY OF RECOMMENDATIONS FOR THE ALIC ZERO DRAFT
42.
The topics listed below reflect the main recommendations that the Working Group may wish
to consider when reviewing the ALIC Zero Draft. The ALIC Guide could:
Insert language
i.

to cover the “elimination of poverty” in the purpose of the Guide (see above, para. 17);

ii.

to provide a more precise translation for legal terms which may not exist in the domestic
context. For example, in the Chinese legal context, terms such as “tenure” and “indigenous
peoples” do not exist. Scholars have provided similar terms: “tenure rights” may be similar
to “the right to manage rural land” in Chinese legal context, and the term “indigenous
peoples” may be similar to “minorities” in Chinese legal context (see above, paras. 11 and
30);

Further clarify
iii.

that women are less likely to have legal rights over land in China and address the issue of
women’s customary rights to land, especially after marriage with a non-community member
(see above, paras. 14 and 28);

iv.

investors' dual roles: obligations under soft law and authority to adopt operational policy
(see above, para. 26);

v.

the issue of double hatting of host state governments when acting as both the grantor and
the regulator of land policies and market access of agriculture products (see above, para.
23);

vi.

the challenges when governments are the grantor, but the actual control of the land may be
with the local community (see above, para. 25);

vii.

that boundaries concerning the authority and rights of the representatives of the local
community may not be clear under domestic laws (see above, para. 24);

viii.

non-confidential information that is subject to protection according to domestic law (see
above, para. 33);

ix.

to refer to case studies/examples that illustrate what works in specific cultures and countries
(see above, para. 35);

Provide more guidance
x.

on topics treated in the Guide where there already are existing standards and guidance at
the domestic level. For example, regarding environmental impact assessment, while each
country may have its own standards, people may still not know how to conduct them or find
the concept problematic (see above, para. 31);

xi.

on methods to ensure transparency in monitoring (see above, para. 26);

xii.

on best practices to help people understand how a contract should be drafted and how this
Guide would work in different regions and states (see above, para. 34);

xiii.

on whether public consultations should be required at the stage of contract drafting and how
to protect stakeholders' rights in arbitrations that are conducted in private (see above, para.
39);

xiv.

on whether the function of the host state as grantor or regulator should be distinguished in
a dispute and to which extent this may affect the outcome of the case (see above, para. 41).
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