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1. As part of the elaboration process of the UNIDROIT/FAO/IFAD Legal Guide on Agricultural
Land Investment Contracts (ALIC), the ALIC Working Group, in collaboration with the Food and
Agriculture Organization of the United Nations (FAO) and the International Fund for Agricultural
Development (IFAD), agreed that a consolidated draft of the future Guide - the ALIC Zero Draft
(UnibroiT 2019 - S80B - Doc. 6) - should be submitted to broad and extended consultations to raise
awareness of the Legal Guide and to seek further input from stakeholders, in order to ensure a high-
quality product that responds to actual needs and complies with ascertained best practices. This
course of action was endorsed by the Governing Council of UNibrorT (C.D. (98) 5(a) rev.) at its 98th
session (Rome, 8 - 10 May 2019). The consultations included regional events in Asia, Latin America,
and Africa, as well as an open online consultation.

2. This document serves to summarise the presentations and discussions that took place during
the first regional consultation workshop held in Beijing on 9 July 2019.
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I. OVERVIEW

3. As part of a high-level conference entitled “UNniproiT and China: The Cape Town Convention,
Investing in Agriculture and UPICC"”, UNIDROIT delivered its first regional consultation on the ALIC
Zero Draft in Beijing on 9 July 2019. The event was hosted by the University of International Business
and Economics (UIBE) and co-sponsored by the United Nations Food and Agriculture Organization
(FAO) and the International Fund for Agricultural Development (IFAD). The event brought together
governmental representatives, academics, legal experts, international organisations and private
sector stakeholders to examine the key issues addressed by the future Legal Guide.

4. Session 1 of the workshop focused on introducing the Guide, addressing issues relating to
land tenure rights and responsible investments as founding principles and discussing the Chinese
legal context of agriculture and land investment.

5. Session 2 further explored other key issues including the parties’ obligations, IFAD’s
experience in the Asia Region, and remedies for non-performance and dispute resolution.

II. SUMMARY OF PRESENTATIONS

Welcome and Opening Remarks

6. Mr. Zangchun Gan (Vice President of China Law Society) opened the workshop on the ALIC
Guide and recognised the importance of discussing the future Legal Guide in the context of China.

Session 1: The Draft UNIDROIT/FAO/IFAD Legal Guide on Agriculture Land
Investment Contracts and China

7. Mr. Ignacio Tirado (Secretary-General of UNIDROIT) introduced the ALIC Guide as an
innovative instrument with the potential to have a practical impact in the field. The Guide seeks to
address legal challenges related to agriculture land investment by looking at both public and private
law aspects. He explained the drafting process and gave a brief overview of the issues considered in
each of the Guide’s chapters.

8. He emphasised that it is a contractual guide that deals with the risks for parties. He also
explained the economic benefits, feasibility, and how UNIDROIT’s previous work ties into relevant
issues explored in the ALIC Guide. He also highlighted that the Guide has involved many scholars,
experts, and stakeholders from all over the world and expressed his hope the Guide will be finalized
by 2020.

9. Mr. Tirado further explained the purposes, scope, and audience of the Guide, emphasizing it
is intended to address land leases, as an alternative, for example, to the outright purchasing of land.
It covers the rights of relevant parties, including local communities, and the contractual
arrangements themselves. The Guide is mainly written for legal counsels to the parties involved in
the transaction, however, government officials, legislators, and stakeholders may also find it helpful.
He further presented several important sections of the Guide relating to due diligence, environmental
protection, and grievance mechanisms. He concluded by outlining the various mechanisms in place
to provide feedback to improve the draft ALIC Guide so that the final version could more adequately
reflect the variety of circumstances found in different countries and regions.

10. Mr. Vincent Martin (FAO Representative in China and North Korea) gave a presentation on
“Land Tenure and Responsible Investment as a Fundamental Principle”. He explained that the ALIC
Guide does not establish new standards, but rather seeks to provide concrete guidance on how to
implement existing international documents, notably the VGGT and the CFS-RAI Principles. He
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underlined that the VGGT promotes guidance regarding legitimate tenure rights and that the CFS-
RAI promotes small holders’ rights as well as more concrete environmental, social and economic
impact assessment. He emphasized that ALIC incorporates both instruments and aims to contribute
to the Sustainable Development Goals (SDGs).

11. Ms. Jia Yao (Researcher at Institute of Law of the Chinese Academy of Social Sciences)
provided an “Overview of the Legal Issues in Agricultural Land Investment in the Chinese Context”.
She explained that the legal framework regarding agricultural land is very complicated in China,
noting it has already experienced major changes. A recent development saw “farmers' contracting
rights” and “land managing rights” separated.! She further explained that the tenure rights
contemplated by ALIC mainly relate to “the right to manage rural land” under Chinese law.

12. By referring to the Model Contract for the Transfer of Rural Land Contractual Management,
she mentioned that there are documents in China providing contractual guidance similar to the ALIC
Guide.?

13. Ms. Yao further explained the legal context of China, noting that certain legislative restrictions
may apply when it comes to foreign agricultural investments in China. For example, foreign investors
have limited access to corn and wheat seed production.3

14. Regarding customary law, she pointed out that the legitimate tenure rights addressed in the
ALIC Guide are of great relevance to the Chinese reality. For example, in relation to gender equality,
the issue of a woman having rights over land, as a local community member, is affected by local
customary rules which can vary across China, especially in those cases of a marriage with a person
who is not a member of the community.

15. In conclusion, she considered the ALIC Guide to be well-drafted and easy to read, however,
she stressed that in terms of its application to China, further efforts shall be required to adapt the
terms and concepts used in ALIC to the Chinese context.

16. During the discussion, Ms. Jingyun Qin (Assistant Researcher of the College of Agriculture
and Rural Cadre Training, Ministry of Agriculture and Rural Affairs) summarised the three presenters’
main points and agreed that the risks mentioned by Mr. Tirado are indeed those encountered by the
Chinese government in agricultural practices. It is very difficult to have an international legal guide
on agriculture issues because there is such a broad diversity of special regulations in national laws.
She inquired about the further development of the ALIC Guide and whether it will be an instrument
drawing up international principles or a general guide.

1 In China, based on the eligibility of the right holder, there are three types of basic rights over rural land:
ownership, farming contracting rights, and land managing rights. The ownership of rural land belongs to the
community. The contracting rights belong to the farmers’ family. Therefore, it is also called “farmers' contracting
rights”. Lastly, the managing rights of the land belong to whoever leases the land, referred to as “land managing
rights”. “Farmers' contracting rights” are inherent rights, with which the farmers can possess, use and benefit
from the land, including from the construction of necessary agricultural production, ancillary and supporting
facilities and leasing the land (subcontract). In a similar way, “land managing rights” include the right to possess,
cultivate, and obtain corresponding income, however, within a certain period of time. The right holders can
conduct agricultural production, improve the soil capacity, and even transfer the contracting rights under certain
conditions. See <Opinions on Improving the Measures for the Separation of Ownership, Contracting Rights, and
Management Rights of Rural Land>, State Council, 2016. This document is available in the Chinese language.

2 This model contract was developed in 2018 by the Guizhou Provincial Government of China, under the
auspices of the Ministry of Agriculture of the People's Republic of China (PRC) for the model contract is only
available in Chinese.

3 For more information on the new special administrative measures, adopted by the Chinese government
on June 30, 2019, which limit foreign investment in certain areas, see the “Negative List of Foreign Investment
Admissions” (subscription required).
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17. Mr. Haicong Zuo (Professor and Dean of Nankai University School of Law) envisaged the
important role that the ALIC Guide can play in the global efforts towards the elimination of poverty
and recommended that the Working Group draw lessons from the Chinese experience in this regard.

18. At the end of the first session, Mr. Zangchun Gan, appreciated the fact that the ALIC Guide
covers the public law dimension of agriculture land investment, which usually receives less attention
(i.e. it isn’t just a private contract, but also raises a combination of human rights, public law and
private law issues). He noted that in China, studies in this field have been conducted more often
from an economic or a private law perspective, overlooking the public law dimension. In his view,
several obstacles remain in seeking to formulate a harmonized/uniform contract law in this field,
notably because of the differences between the legal systems. In the context of China, he noted that
the term “tenure” comes from the Common law system and explained that an equivalent term could
not be found in the Chinese legal context. He therefore suggested a more precise translation of legal
terms in ALIC in Chinese.

19. In response, Mr. Tirado explained that due to the strong public law components, this Guide
would probably not become an UniproiT-Principles type of instrument but would rather be more akin
to a general guidance instrument which can serve as the basis for further implementation in domestic
laws.

Session 2: Drafting and Implementing Responsible Agricultural Land Investment
Contracts — A Review of Key Issues

20. Introducing this Session, Ms. Hongliu Gong (Associate Professor and Depute Dean of
University of International Business and Economics) emphasized that this may be the more difficult
one as it aims to examine the key issues of drafting and implementing the ALIC Guide. He introduced
the three speakers, their topics, and the discussant.

21. Mr. Virgilio de los Reyes (Professor and Deputy Dean of De La Salle University School of Law)
spoke about the obligations of the two main parties involved in these kinds of investment contracts,
namely the grantor and the investor. He noted the grantor refers to the legal tenure rights holder,
as recognized by the local law. Hence, the first issue that may appear relates to the identification of
who is the grantor. The grantor can be national or local governments and local communities can be
represented by smallholders with tenure rights or indigenous peoples’ communities recognized by
the government.

22. However, he underlined that it is not enough to only look at the legal tenure rights holders
and drew attention to the need to also consider legitimate tenure rights holders. They may not
necessarily have the ownership rights but are on the site and their interests may potentially be
affected by the contracts signed between the grantor and the investor. Sometimes, their rights may
not even be recognized by the local law.

23. He highlighted the issue of double hatting of host state governments, acting both as a grantor
and as a regulator of land policies making it even more complicated to define who the parties to the
contract are. The ALIC Guide does not define who is the grantor but it draws attention to this crucial
question by encouraging legal counsels to ask themselves who is the grantor according to domestic
laws.

24, Mr. de los Reyes highlighted that investors also need to look at the authority of the
representatives of the local communities to grant land rights. He explained that in the case of the
Philippines, the law on indigenous peoples was passed in 1998 and the boundaries of their authority
and rights are still not clear under domestic laws. He believed this problem might exist in other
countries too.
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25. Regarding the boundary of regulations, whatever land regulations exist, the investor needs
to consider whether the grantor is the government or the local community. When the grantor is the
government, it may hold the legal title to the land, but the actual control of the land may be with
the local community. Issues faced by local communities and legitimate tenure rights holders
surrounding a particular parcel of land may also include, for instance, issues related to water access
and use.

26. When governments enter into a land lease contract, it is the same body regulating market
access and export matters. In this case, the governments also have two hats, both as a grantor and
as a regulator, and this becomes really complicated. Governments as regulators have their own
targets for job creation and social agenda setting. This is therefore one of the main messages that
the ALIC Legal Guide should flag to the investors, and at the same time, remind the governments of
their undertakings and obligations that they may have and that are prevailing under soft law.
Investors may have dual roles considering their obligations under soft law and operational policy, as
ethical investment funds. Finally, Mr. de los Reyes mentioned that the ALIC Guide highlights
important methods to monitor, keep transparency in monitoring, and to define confidential
information.

27. Mr. Matteo Marchisio (IFAD representative in China, Mongolia and North Korea, and Head of
the East Asia Regional Center and South-South Cooperation Center) shared his views on the potential
uses of the ALIC Guide. He believed that the legal guide can enhance people's understanding of
various investment models, promote the unification of international standards, and protect tenure
rights. He considered the ALIC Guide as an “innovation to achieve SDGs 1 and 2”. He noted that
current financial commitments to achieve the SDGs by 2030 are insufficient and that further
commitments will undoubtedly be required.

28. Through the Guide, he hopes to raise awareness of alternative investment laws, provide legal
guidance on international standards, and help ensure that the leases of agriculture land are done
responsibly by protecting the tenure right holders. He mentioned that, in IFAD projects, the Guide
will find immediate operational uses to provide guidance to the government it lends to and to deal
with the legal rights regarding land and other environmental resources. He drew attention to women
being at the core of IFAD’s target group, explaining that women represent less than 15% of the
landowners and are less likely to have legal land rights.

29. Ms. Qingying Ho (Professor from National University of Singapore School of Law) spoke on
the topic of remedies for non-performance and dispute resolution. She first introduced the
functioning of the Working Group and then walked the audience through Chapters 4 and 6 of the
draft Guide; explaining the excuses for non-performance found in the former and remedies for breach
of contract provided in the latter.

30. During the discussion, Ms. Yongmin Bian (Professor from University of International Business
and Economics) emphasised that the ALIC Guide promotes responsible agriculture. However, Chinese
scholars have discussed for years what is responsible agriculture and how to be responsible. She
summarised the major points of previous speakers and proposed her own questions. First, Chinese
domestic law does not feature the concept of land tenure, and even the Chinese translation of the
very concept is still under discussion. Further, she was afraid that the ALIC Guide might sometimes
be in conflict with domestic norms. She remarked that the Guide needs to be adapted to the Chinese
legal context and address these differences using compatible terminology otherwise there may be a
problem with persuading legal counsels in China to apply this Guide.

31. She shared three remarks regarding the linkage between the ALIC Guide and existing
domestic standards. First, she suggested the adoption of more detailed guidelines for the
implementation of topics where there is already some existing guidance. For example, regarding
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environmental impact assessment, while each country may have its own standards and guidance,
people may still not know how to conduct them or find the concept problematic.

32. Second, regarding the protection of indigenous people, Chinese law only contemplates
minority groups and is not concerned with indigenous people. It may therefore take time for legal
counsels to understand what the differences between indigenous peoples and minority groups are.

33. Lastly, regarding transparency and disclosure, while the ALIC Guide promotes transparency,
documents containing certain types of information, even though not confidential, may nevertheless
be subject to protection under domestic law and an investor may not be in a position to disclose
them, especially when a state-owned enterprise is involved. She thus advised that the ALIC Guide
take account of the local context and make adaptations accordingly.

34. Regarding how to adapt the Guide to local and regional situations, Ms. Bian mentioned that
people have different understandings of certain issues. For example, the gender of the main labour
force is different in each country. She suggested compiling best practices to help people to
understand how this Guide would work in different regions and states.

35. Her final point concerned the section covering grievance mechanisms, which she highlighted
as an efficient and inexpensive way to solve problems before they amount to disputes, and she was
glad to see some sections devoted to grievance mechanisms in the ALIC Guide. She considered it
advisable to include some concrete case studies/examples to illustrate and promote grievance
mechanisms by showing what works in specific cultures and countries. She believed that the ALIC
Guide should take a stronger stand on the legal issues and give direct recommendations.

36. In response to Ms. Bian’s last point, Ms. Ho explained that the Working Group decided not to
give concrete recommendations nor to include case studies after much deliberation, in order to
maintain a neutral approach and avoid the perception of favouring one option over the others. She
explained these choices shall be made by the contracting parties and added that the ALIC Guide
provides guidance and recommendations in a more subtle way by highlighting some issues that
probably require further attention.

37. Ms. Jingxia Shi (Professor and Dean of University of International Business and Economics)
joined the discussion and expressed her concern that for a legal guide such as the ALIC Guide, at
least in China, if there are no recommendations included, this instrument might only be of interest
to academics and not to the legislators nor the parties.

38. Further on this point, Ms. Ho stated that the Working Group is constrained by their mandate.
Mr. de los Reyes shared the Filipino experience on contract farming noting that to adapt the Legal
Guide on Contract Farming to the local situation in the Philippines they adapted it to Filipino laws.

39. Ms. Hongrui Chen (Professor from Xi'an Jiaotong University School of Law) raised two issues:
first, whether or not public consultations should be required at the stage of contract drafting, and
second, how stakeholder rights would be protected in arbitrations that are conducted in private.

40. In response to the first issue, Ms. Ho considered it sufficient to consult only relevant
stakeholders for the purpose of contract drafting, instead of holding a broad public consultation; and
to the second issue, she believed that most investor-state disputes are public thanks to information
platforms, such as the Investment Arbitration Reporter and the Global Arbitration Review.

41. Mr. Yuhua Li (Assistant Professor at the University of International Business and Economics
Law) posed a question on the double hatting of the host state when a dispute arises from non-
performance of a contract by the state, and whether or not its roles should be distinguished while
not performing the contract, and to which extent it would affect the outcome of the case. In response,
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Mr. de los Reyes mentioned that the choices are given by Ms. Ho, tracing a link from the chapter on
state obligations to the chapter on dispute resolution.

II1I.

42.

SUMMARY OF RECOMMENDATIONS FOR THE ALIC ZERO DRAFT

The topics listed below reflect the main recommendations that the Working Group may wish

to consider when reviewing the ALIC Zero Draft. The ALIC Guide could:

Insert language

to cover the “elimination of poverty” in the purpose of the Guide (see above, para. 17);

to provide a more precise translation for legal terms which may not exist in the domestic
context. For example, in the Chinese legal context, terms such as “tenure” and “indigenous
peoples” do not exist. Scholars have provided similar terms: “tenure rights” may be similar
to “the right to manage rural land” in Chinese legal context, and the term “indigenous
peoples” may be similar to “minorities” in Chinese legal context (see above, paras. 11 and
30);

Further clarify

vi.

vii.

viii.

that women are less likely to have legal rights over land in China and address the issue of
women'’s customary rights to land, especially after marriage with a non-community member
(see above, paras. 14 and 28);

investors' dual roles: obligations under soft law and authority to adopt operational policy
(see above, para. 26);

the issue of double hatting of host state governments when acting as both the grantor and
the regulator of land policies and market access of agriculture products (see above, para.
23);

the challenges when governments are the grantor, but the actual control of the land may be
with the local community (see above, para. 25);

that boundaries concerning the authority and rights of the representatives of the local
community may not be clear under domestic laws (see above, para. 24);

non-confidential information that is subject to protection according to domestic law (see
above, para. 33);

to refer to case studies/examples that illustrate what works in specific cultures and countries
(see above, para. 35);

Provide more guidance

X.

Xi.

Xii.

xiii.

Xiv.

on topics treated in the Guide where there already are existing standards and guidance at
the domestic level. For example, regarding environmental impact assessment, while each
country may have its own standards, people may still not know how to conduct them or find
the concept problematic (see above, para. 31);

on methods to ensure transparency in monitoring (see above, para. 26);

on best practices to help people understand how a contract should be drafted and how this
Guide would work in different regions and states (see above, para. 34);

on whether public consultations should be required at the stage of contract drafting and how
to protect stakeholders' rights in arbitrations that are conducted in private (see above, para.
39);

on whether the function of the host state as grantor or regulator should be distinguished in
a dispute and to which extent this may affect the outcome of the case (see above, para. 41).
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I11. Conference Agenda
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Speaker 2 - The economic benefits of adopting the MAC Protocol
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Prof. Ignacie Tirado, Secretary-General, UNIDROIT
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Speaker 3 - Private sector views on the MAC Protocol
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Mr. Phil Durbam, Secretary-General, MAC Working Group
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(FRNNLN) ERENS "—H—R" AWHAEKYN
Liu Yang, Associate Director, Corporste Finance, Price water house Coopers Consultants
(Shemzhen) Limited, Beijing Branch
D, HEARSORMNARLILFSLACIURER NSRS

Speaker 3 - The MAC Protocol: expected benefits for Chins

(RY, REERRESWEHRS  wPEHRWRIH R
Ms. Zhang Zhiping, Filong Law Firm

KRFRD, CREDEZFEFE

Discussant: R A
Li Yaning, A iste Profi China Academy of Civil Avistion Science and Technology
FIER, TERAMSHRRIIR, MERA

Q&A (15-20 Minutes)
#EE (15-2008)

N 13
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-
III. Conference Agenda
= 2¥NE
15:00-15:30 Coffee break (FR &)
15:30-18:00 Consultation on the Forthcoming UNIDROIT—FAO—IFAD Lugal Guide on Agricultural Land Investment

Contracts{ALIC})
15:30.18:00 #3 “"AIRSE—-RABDE-HRBRRAE-FARREZRESAN" REME DY
(RLFRRHAEIZRN TH2R

15:30-16:45 SESSION 4 - The forthcoming UNIDROIT-FAO-IFAD Legal Guide on Agricultural Iand i
voatracts and China

1530 1645 MEMT: UEFHERK-LANR - ERRAGEE--BRRCXRERER
(XFRUEBEEHAFUEHENY 546

A session intended to disseminate UNIDROIT - in partnorship with FAO and IFAD - work of preparation of a Legal Guide on
Agricultural Land lavestment Contracts {for more information, see hitps://unidroit.org/work-in-progress/agriceliural-land-
investment) now in its final stage of elaboration, and to receive inputs regarding practical and legal issues raised by such cortracts

from & Chinese perspective,

FTHREEAXATERE-RENS - SEHARKREENEBRUEMESERSAVEZN (RTRUMN LAY
FZEER) HEXEAATERER, XTRUZHEOESMHE, KSR hups//unidroitory/work-in-
progressiagricultural-land-investment

W EER ANETRENHNEME, PRYIETIENIFRAAAERAFINEMNEXNZREENEIER
MEW.

Moderator: Gaa Zangchuan, Vice President, China Law Society

EHA: HEN, FRAEaNRK

Speaker 1 - Anintroduction to the future UNIDROIT FAO IFAD Lega! Guide o= agricultural land investment contracts
¥ ABUNIDROIT-FAO-IFAD X TR MR BEFENNS W
Prof. Ignacie Tirado, Secretary-General, UNIDROIT
Ignacio Tirndo® R, ERE—REZHEHBK

Speaker 2 - Land tenure rights and responsible investments as founding principles
HRBERMATIRRARABETONF
Mr. Vincent Martin, FAO Representative in China sud DPR Korea
Vincen! Martin, EFRMRNEAH T RENCR

Speaker 3 - Setting the scenc from s Chinese perspective: an overview of legal issucs regarding agricultural land investments
ETHPEASBWRDE: AXRLUTRRANZREHANN
Prof. Yao Jia (Chinese Academy of Social Science, Institule of Law)

e, "EL4ARPREAFERAMREA

Discussant: 25 A
Qin Jingyun, Assistant Professor, Administration and Massgement Institute, Ministry of Agriculnare and Rural AtTsirs
BRT, RURFEBERTEBLRMIMRR

Q&A(LS-20 minutes)
R

14
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13.

[II. Conference Agenda

= 2ME

16:45 - 18:00 SESSION 5 - Drafuing and implementing responsible spricultural land investiment contracts — A review of Key issues

16:45-18:00 MERT - WUAAKRAMEARITHARARE: XWEABHER

A scssion intended to receive inpuls on the ALIC Zero Draft (sccess the online consultation webpage st hitps:/fanidroit org/work-
in-progress/agricultural-land-investment/online- consultation with 2 link to the full text of the ALIC Zero Draft) with an overview
of key issues in drafting and implementing respoasible agricultural land investment contracts in China and iz the Asiaz region, and

e discussion from the practitioners’ perspective.

AFNEERFHNTEGR-—AEVSEARETH (REAKBERAFY (ALIC MREHEMEE (BRENTER
AAE RS N hups:/funidroil org/work-in-progress/ sgricultural-land-investment/oaline-consulationf S MK 0. XFH#H
HENEHENUBEPERTMRESEARIMNXLARRACANERERMBITIE, SR THRANEINA.

Moderator: Associate Professor Gong Hongliu, Depute Dean, UIBE Law School

EHA: RONEER, HNEFEBXLELRURK

Speaker 1 - Parties' obligations
HELBASH
Prof. Virgilio de Jlos Reyes, Associate Dean, De la Salle University, the Philippines
Virgilio de los ReyesBU 1%, FEHRRWBUTFARRTER, NEK

Speaker 2 - IFAD's experience in the Aslan Region
ERALERRSACEEMNSEHEGR
Mr, Matteo Marchisio, Country Director and Representative (Ching, Mongolia, DPRK)
Hewd of East Asia Regional Hub and Souih-South Cooperstion Center
Matteo Marchisio 84, BIFRREZRESHN[NOE, WEELR,
HERMTCHAASEPOREA

Speaker 3 - Remedies for non-performance and dispute resolution

FRTUHSRFRBN MR R
Prof. Ho Qiag Ying, Faculty of Law, National University of Siagapore

Ho Qing Yiop 18, §I08 M2 X% Z 5

Discussant. 5 A
Prof. Gao Shengping, School of Law, Renmin University of China (RUC)
MEFHR, PEARXKSETR
Q&A(15-20 minutes)
18 (5] % 3%

18:30—20:00 Dinner (%)

I 15
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=

III. Conference Agenda

12:05-12:15 The relesse of Chinese version of UPICC (2016)UNIDROIT and Donation to UIBE Law Sebool
12:05-12:15 {HGERELFHEN? RARPLEREEMAXZPERBLL

Q. 1

P 1:Mr.Guo Zh

Precid,

g P of the C 2nd Trade Press, Chief Editor of “Iaternational Trade"
RAE, PRARFLEREK (ARNA) ATHEKREN

Speaker 2: Prof. Zhang Yuqing, China University of Pelitics and Science (CUPL)
HRABNS, PRARAAFENAER, REUVPICCLIENTR

Closing Remarks: (12:15-12:30) FREF

L. Prof. Ignacio Tirado, Secretary-General, UNIDROIT
Ignacio Tirado i@, MRK-KARRBEE

2. Prof. Shi liggxia, Dean, UIBE Law School
ABERS, SHERUEAFRATRERK

12:30-14:00

Lunch (54§ )

Note

1. The symposium will be conducted both in English and Chinese. Simultaneous translation between
Chinese and English will be provided.

2.The registration 1s free for this conference. Meals will be only provided to those special invited
speakers and guests.
3. The UNIDROIT materials can be downloaded at the following website:
https://pan.baidu,com/s/100Ka9Da2eJ2LEMIMWWFPgg, password:r270
RWEREER
I RWETFRHPEL, RAPREEEF.

LERRWEBEER. APHRIEARNSSMTNIERER.
3. £ AE B MUNIDROITICH, W&ERURRUETE:

https://pan.baidu.com/s/100Ka9Da2eJ2LEMIMWWFPqg, $#ELE : r270

==C ]
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15.

PRESENTATIONS

ANNEX II

l ’ N I D R OIT INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF PRIVATE LAW
INSTITUT INTERNATIONAL POUR L'UNIFICATION DU DROIT PRIVE

Private Law and Agricultural Development:
Draft Legal Guide on Agricultural Land Investment Contracts

UNIDROIT Principles of International Commercial Contracts:

UNIDROIT

Prof. Ignacio Tirado
Secretary-General
UNIDROIT

INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF PRIVATE LAW
INSTITUT INTERNATIONAL POQUR LUNIFICATION DU DROIT PRIVE

Background: Private law and agricultural development

Prepared by a group of eminent experts in the field of
international contract law representing all major legal
systems and geo-political regions of the world

Identify principles and offer commentary for virtually all
important topics in contract law (e.g. formation, agency,
validity, interpretation, content, third-party rights, conditions,
performance, non-performance, transfer of rights, limitation
periods)

For use, inter alia, by parties in negotiating contracts or
resolving disputes

Fourth edition released in 2016, with additional provisions
addressing long-term contracts

Y10L STIMINTHD LIOHTINA

UNIDROTT

PRINGIPLES

o B———__

06
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UNIDROIT i I ehNATonaL PoUR LUMIEICATION DU BROIT BRIV

Background: Private law and agricultural development

Colloquium on “Promoting Investment in UNIDRGIT *mesrsres saas s ot e e Lo
Agricultural Production: Private Law Aspects”
(8-10 November 2011), focused on the following

potential areas of work: e ol
Fiowm. 18 - L3 Sy 10 m!xw‘l'
— title to land; R

— contracts for investment in agricultural land;
— legal structure of agricultural enterprises;
— contract farming; and

— the financing of agriculture.

The Acts of the Colloquium were published in the Uniform
Law Review. See XVII UNIF. L. Rev. (2012-1/2). 3

UNIDROIT i N eRnATIoNAL PoUR LUMFICATION DU BROIT SRIVE

Background: Private law and agricultural development

The UNIDROIT/FAQ/IFAD Legal Guide on Contract Farming
provides detailed guidance on contract farming relationships,
including a discussion of legal issues and problems that may
arise, in order to promote understanding and more stable and
balanced relationships.

- Preface and Introduction

- The Legal Framework

- Parties, Formation and Form
- Obligations of the Parties

- Excuses for Non-Performance

RMING

- Remedies for Breach

- Duration, Renewal and Termination

- Dispute Resolution

The Legal Guide on Contract Farming, for example, builds upon
the UNIDROIT Principles, referring to more than a quarter of
that instrument’s 211 Principles.
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U N I DRDIT INTERMATIONAL INSTITUTE FOR THE LINIFICATION OF PRIVATE LAW
INSTITUT INTERMATIOMNAL POUR LUNIFICATION DU DROIT PRIVE

Agricultural Land Investment Contracts: Process

Following the adoption of the Legal Guide on Contract Farming, the
Secretariat prepared a feasibility study regarding possible work on
agricultural land investment contracts:

= taking stock of the present situation, in particular existing initiatives relevant to
agricultural land investment contracts (e.g. VGGT, CFS-RAI Principles, UN
Guiding Principles on Business and Human Rights, IFC Performance
Standards);

= examining whether a possible UNIDROIT instrument would be of additional
benefit in this field; and

. ultimately concluding with the recommendation that UNIDROIT undertake work
to provide legal guidance on private law aspects of such contracts.

UNIDROIT 2016 — C.D. (95) 7(b)

U N I DRDIT INTERMATIONAL INSTITUTE FOR THE LINIFICATION OF PRIVATE LAoW
INSTITUT INTERMATIOMNAL POUR LUMNIFICATION DU DROIT PRIVE

Agricultural Land Investment Contracts: Process (continued)

*  Work on agricultural land investment contracts was approved in 2016, with
a high level of priarity.

. The Working Group on Agricultural Land Investment Contracts was
constituted in early 2017 and has since held four meetings: (1) 3-5 May
2017; (2) 13-15 September 2017; (3) 25-27 April 2018; and (4) 9-11
October 2018.

. Outreach activities have included a Side Event and two informal meetings
held at CFS 45, CFS 44 and CFS 43 respectively, as well as participation
in various conferences to raise awareness about the work and seek expert
and stakeholder input.

. Progress thus far has resulted in an initial consolidated draft of the Legal
Guide which has been made available on UNIDROIT s website in May
2019.
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U N I DRDIT INTERMATIONAL INSTITLUTE FOR THE LIMNIFICATION OF PRIVATE LAW
INSTITUT INTERMATIONAL POUR LUMNIFICATION DU DROIT PRIVE

Future Legal Guide: Purpose

» To offer contractual guidance that is consistent with the UN Guiding
Principles, VGGT, CFS-RAI Principles and other international
instruments in order to promote greater and more responsible
agricultural investment

* Indoing so, the Guide does not seek to promote large-scale land
acquisitions. In acknowledging that such acquisitions continue to
occur, however, it raises awareness about alternative investment
models (e.g. contract farming) and helps to ensure that leases of
agricultural land are done responsibly and that stakeholders’ rights,
particularly those of legitimate tenure right holders, are protected and
respected.

U N I DRDIT INTERMATIONAL INSTITUTE FOR THE LINIFICATION OF PRIVATE LAW
INSTITUT INTERMATIONAL POUR LUMNIFICATION DU DROIT PRIVE

Future Legal Guide: Scope

+ Land leases: A?ricultural land investment contracts involving grants
of tenure and related rights for a specified time (e.g. investment
contracts, concessions, leases) and not those involving sales.

— Leases are currently known to be more common than sales.

— Leases entail ongoing obligations, which allows for use of
contractual safeguards and for monitering of the parties’
obligations.

* Possible parties and stakeholders: Investors, governments, local
communities, legitimate tenure right holders and private landowners.

« Contractual arrangements: Diverse contractual arrangements to be
covered (e.g. different types of contracts, mixed business models,
community development agreements). 8
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U N I DRDIT INTERMATIONAL INSTITUTE FOR THE LIMNIFICATION OF PRIVATE LAW
INSTITUT INTERMATIONAL POUR LUNIFICATION DU DROIT PRIVE

Future Legal Guide: Target Audience and Approach

Target audience: Legal counsel involved in the preparation,
negotiation and implementation of agricultural land investment
contracts.

Approach: To follow a concrete approach based upon contract
principles and practices and actual investment operations.

— The draft Legal Guide refers to international instruments (e.g. the
VGGT, the CFS-RAI Principles, the UN Guiding Principles,
UNIDROIT instruments), as well as related guidance documents
promulgated by inter-governmental Organisations (e.g. the FAO
Governance of Tenure Technical Guides).

— In making these references, it seeks to be comprehensive, while
avoiding duplication of existing guidance.

U NI DRDIT INTERMATIONAL INSTITUTE FOR THE LINIFICATION OF PRIVATE Law
INSTITUT INTERMNATIONAL POUR LUNIFICATION DU DROIT PRIVE

Future Legal Guide: Content

Preface and Introduction:

* To set out the purpose and approach, to introduce agricultural land investment
contracts and other key terms, and to define the Legal Guide’s scope.

Chapter 1 - The Legal Framework:

* To assist with the evaluation of the applicable legal framework, including
understanding of customary systems and rules, and the identification of gaps
in that framework for which contractual safeguards might be needed.

Chapter 2 - Parties, Contractual Arrangements, Due Diligence and
Formation:

* To assist with the identification of all tenure right holders (including both legal
and legitimate right holders), determination of the contractual arrangements for
taking into account those holders and the assessment of any possible impacts
for which contractual safeguards might be needed. 10



20.

UNIDROIT 2020 - Study S80B - Doc. 7

U N I DFE-DIT INTERMATIONAL INSTITUTE FOR THE LINIFICATION OF PRIVATE Law
INSTITUT INTERNATIONAL POUR LUNIFICATION DU DROIT PRIVE

Future Legal Guide: Content (continued)

Chapter 3 - Rights and Obligations of the Parties:

* To assist with the negotiation of provisions in various areas (e.q. land tenure:
social and economic issues, including food security, gender and youth;
environment; investment protection and regulatory autonomy; and monitoring
and implementation).

* Particular emphasis is placed upon possible safeguards, such as mechanisms
for ensuring compliance with environmental requirements and for sharing the
benefits arising from the leased agricultural land with legitimate tenure right
holders and local communities.

Chapter 4 - Contractual Non-Performance and Remedies:

*»  To analyse possible excuses and remedies for non-performance, thereby
helping to ensure a more balanced and sustainable contract and to prevent
conflicts. 11

U N I DRDIT INTERMATIONAL INSTITLTE FOR THE LIMNIFICATION OF PRIVATE LW
INSTITUT INTERMATIONAL POUR LUMNIFICATION DU DROIT PRIVE

Future Legal Guide: Content (continued)

Chapter 5 - Transfer and Return:

+  Toflag issues that might arise — regarding the transfer of leased land from one
investor to another or the return of the land at the end of the lease —and to
analyse possible contractual provisions for addressing those issues.

Chapter 6 - Grievence Mechanisms and Dispute Resolution:

* To assist with understanding various grievance and dispute resolution
possibilities and setting them out in the contract in order to create a more
balanced and sustainable contract.
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U N I DROIT INTERMATIONAL INSTITUTE FOR THE LINIFICATICON OF PRIVATE LAW
IMNSTITUT INTERMATIONAL PFOLIR LUNIFICATION DU DROIT PRIVE

Next Steps and Request for Input

+  Summer 2019: Open Internet consultation, as well as regional consultation
events held around the world, in coordination with Working Group experts, to
seek further input on the draft Guide from stakeholders.

+ Fall 2019 — Spring 2020: The Secretariat, in coordination with the Waorking
Group, is to revise the draft Guide for submission to the UNIDROIT
Governing Council for adoption.

+  The Working Group would welcome any input that interested stakeholders

may wish to submit to the UNIDROIT Secretariat at info@unidroit.org.
+ More information about the project is available at

https:/fwww.unidroit.org/work-in-progress/aagricultural-land-investment.

*  For comments to the Zero ALIC draft: hitps://www.unidroit.org/work-in-
progress/agricultural-land-investment/online-consultation

13

' ' N I DROIT INTERNATIONAL INSTITUTE FOR THE UNIFICATION OF PRIVATE LAW
INSTITUT INTERNATIONAL POUR LUNIFICATION DU DROIT PRIVE

Thank you for your attention!
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PARTIES

PARTIES’
OBLIGATIONS

in

Agricultural Land
Investment
Contracts

VIRGILIO RAMOS DE LOS REYES
Acting Dean

College of Law

De La Salle University

Manila, Philippines

Legal Guide on Contract Farming — production of
agricultural products

¢ Agricultural producer

* Contractor
* Other parties

Legal Guide on Agricultural Land Investment Contracts —

use of land

# PARTIES
* Grantor [Government (various levels) or Local Community]
* Legal Tenure Right Holder (LgLTRH) recognized by local law
* Investor
» Seeks to obtain use of the land (resource rights)
* Legitimate Tenure Rights Holder (LegTRH)
* On-site
» Affected by the contract between INVESTOR and GRANTOR
* May or may not be recognized by local law
+ Other stakeholders
* Generally outside the boundaries of the land, but affected
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Grantor’s power to grant resource rights (Capacity?) |

* Domestic law on alienation of government property
* Power of the representative of the local community

’7 What and whose land? —‘
Boundaries (cadaster) and registration ———

* Government as grantor

* Strong, but may also be nebulous
* Local community

* Dependent on government recognition
* Grants

* Ancillary issues (affects LegTRH and other stakeholders)

= Water

* Access

e Infrastructure (and its maintenance)

* Government (grantor) as builder of public goods
Lan d Tenllr o . . Investor as builder
* Agricultural produce

* Exportation
* Market access
+ Government as regulator (and grantor)

* Importation of inputs
s Government as regulator (and grantor)
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Land Tenure

Social and
Economic
Issues

* Monitoring Compliance with covenants
(undertakings)

* Targets (as it affects LegTRH, other
stakeholders + citizens)

* Duration of grants (limitations in domestic
law)

* Gain by grantor (timing)
* Direct (revenue — payment for use)
* Straight revenue
* Orthru a state-owned enterprise (or partially
owned enterprise)
* Indirect (benefit to other stakeholders
(measuring??7?)]
* Increase in revenue (direct and indirect tax)
collection
* Job creation (local hires + training programs)
* Other social agenda (gender, occupational safety
standards)

* Stimulating satellite industries (local content,
sourcing, or mere increase in economic activity)
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ontract
Farming,
Outgrowers,

Supply Chain
(the reason for

Contract
Farming

* CONTRACT FARMING: “a particular form of supply chain
governance adopted by firms to secure access to
agricultural products, raw materials and supplies
meeting desired quality, quantity, location and timing
specifications. Contracting is an intermediate mode of
coordination, whereby the conditions of exchange are
specifically set among transaction partners by some
form of legally enforceable, binding agreement. The
specifications can be more or less detailed, covering
provisions regarding production technology, price
discovery, risk sharing and other product and transaction
attributes”

[Da Silva, C.A., The Growing Role of Contract Farming in
Agri-food Systems Development: Drivers, Theory and
Practice. (Rome: Agricultural Management, Marketing and
Finance Service, FAOQ, 2005). Cited in the UNIDROIT — FAO
- IFAD Legal Guide to Contract Farming (2015)]

* VGGT — large scale transfer of tenure rights

* See: (UNIDROIT —FAO-IFAD)Legal Guide on
Contract Farming — 2015

* TWO GUIDES as ONE

* CAVEAT(warning)
* Power asymmetry (imbalance of the
negotiating powers)

* Risk allocation among contracting parties (+
grantor of land)
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(protecting
the) ENVIRONMENT

Protection
of
Investment
&
Regulatory
Autonomy

* Dual role of government as grantor
* Grantor

* Regulator [with responsibilities under
domestic and international (+ soft)law]

* May require compliance in the contract

* |nvestor’s obligation under (soft) law or
corporate policy (investment funds)

* Balancing act of government as grantor and
regulator (again!!)
* Promoting investments
* Investment (promotion) codes
* International investment agreements
(added protection)
+ Specific measures to protect agricultural
investors
* + contractual provisions for stability (caveat
—undue influence)

* Protection against expropriation +
compensation (land expropriation—a
different situation)
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* Land investment contracts have long periods (WARNING -
several administrations of government officials)

* Needs monitoring (for the protection of the government
officials and the investor) to ensure compliance

* QUTCOMES (benchmarks) and IMPACT

MONITORING and * MONITOR:

* Access to land in exchange for QUANTIFIABLE

IMPLEMENTATION obligations (fees, profit share, infrastructure)

* Social obligations [to LegTRH, local community,
contract growing (supply chain) partners, other social
targets]

* Environmental obligations
* Physical security obligations (negative impact)

MONITORING and IMPLEMENTATION

92

Methods of monitoring Confidential information

(transparent) Reporting and monitoring Defining at inception stage

mechanisms Process for settling disputes on definition

* (clear and measurable)Performance standards
* Bonds for performance
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END)
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UNIDROIT and China: The Cape Town Convention
Investing in Agriculture and UPICC
BEG— (b : B R REREEN AR ITE

IFAD’s Experience in
the Asian Region

\ Matteo Marchisio,
44\ It , Country Director, Hub Head
} V" o July 2019
\JLIEAD

{ "lnvas(lng in/rural people | | R g8 \ : 13 "'., jLIFAD

Investing in rura¥ peopie

INTERATIONAL FUND FOR AGRICULTURAL DEVELOPMENT

IFAD has a unique mandate and
unmatched experience working
in remote areas where others
don’t go, and where poverty is
most entrenched.

JLIFAD
Pasind st
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IFAD WORKS GLOBALLY IN 96 COUNTRIES

IFAD's decentralized structure

- e
Concgpoin g asern | e o e il

African Union Regionel
| =eTe & namiesse Caer

Easten Atrica & [
Indhan Ocoan Hub ‘

Brazs Reglonal 337C
& Knowindga Canter

Ha

Hub

Regional SSTC & Knowledge Center
Country Director-led ICO

CPO-lad ICO

Liaison Office

‘Southam Atrica b

01 50@

[T 1eAD Ha Rome) 81821 Regional SSTC & Knawladge Canter Aican Union Regional SSTC & Knowledge | antrat A¥ica Hub (Yaound) | EasiAsia Rogional SSTC & Knowieage ] ‘Soum-EastAsa & Pacit Hub (Jakana)
(Beasilis) Canter (Adds Absos) = Genter (Bogng)
Norn Afica & Middie East Hub (Calro) [ Coastal Hub (Asigan) :
Andea & Southern Cone Hub (Lma) Eastern Africa & Ingian Ocean Hub (Nairobi) [T 1] Mekong bub (Hanoi & IFAD
Cantral Asia & Eastam Europe Hub Wast Affca Hub (Dakar JL
(Istanul) Gorbsan & Messameriosn b (Panama Southern Africa Hub (Johsnesburg) 3 [ o 3 ] South Asis Hub (Oethi)
i == e

IFAD IN ASIA

Rural people face lack of food, lack of
resources, lack of finance, lack of infrastructure
and lack of options.

With increased investment, small farmers can
raise production, connect to markets and
improve their livelihoods.

Agriculture is the main route out of poverty
for rural people.

jL IFAD

Investing in rural peopio

production will have to rise 60% by 2050
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IFAD in China

China as a
Recipient

Common goal of
China as a world free of

contributor _ hunger

IFAD

IFAD
Imvesting in ruras pacpss

Legal Guide

2. Alternative
investment
models

1. Unequal Rights
to Land & Water

4. Innovation to
achieve SDGs 1
and 2

3. Cross-cutting
themes

IFAD
Investing in rural pacsi
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Thank you!

JLIFAD

<ting in rural paopie



