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I. Introduction: mandate, challenges and criteria for choice 
 
1. Article 5(3) of the Statute mandates the Council to prepare the ground for the adoption of 
the new triennial Work Programme (2009-2011) by the General Assembly later this year by 
analysing proposals submitted by member Governments, international Organisations, industry and 
the Institute’s correspondents with a view to formulating recommendations. 
 
2. A random sample of articles published in the Financial Times (31 March 2008, pp. 15, 16, 
19) indicates what today’s challenges are and suggests that UNIDROIT’s work and the objectives and 
priorities set throughout the recent past were timely and responded to the needs of States – in 
particular developing countries – and global markets, and that the Institute is well positioned to 
take on future challenges. 
 
3. Re Cape Town Convention and Protocols 
 
 (a) ‘Transport duo step up heat on rivals’ (p. 16) – reports on merger of Italian public 
transport operators facing competition by two French and one British companies for the operation 
of Italian regional railway networks. One of the Italian companies has bee operating Copenhagen’s 
metro since 1 January 2008. Its bids to run the metro systems in Stockholm and Miami are 
awaiting evaluation. It lost to a UK company in the competition to run a regional system in Dubai. 
(On the same day, the Newsletter of the Community of European Railway and Infrastructure 
Companies (CER) reported that a French company acquired rail cargo companies in the 
Netherlands, Switzerland, Poland, Belgium and Germany and that the first container train from 
Beijing (China) to Hamburg (Germany) via Mongolia, Russia, Belarus and Poland reduced the 
journey for the delivery of cargo from China to Germany from 40 [by sea] to 15 days. All these 
ventures will be run employing privately financed railway rolling stock). 
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 (b) ‘China delays its new jet flight’ (p. 16) – reports on a Chinese aircraft maker’s 
success to sell 90-passenger aircraft to GE Aircraft Leasing (US/Ireland). 
 
4. Re Transnational Capital Markets 
 
 (a) ‘BATS set to land in Europe’ – reports that an upstart trading facility, based in 
Kansas City (USA), owned by the five major US financial institutions and designed to help bring 
down transaction costs, is creating a London based European beachhead taking advantage of the 
EC’s most recent “best-execution” legislation. 
 
 (b) ‘BSE could list this year to raise global profile’ (p. 19) – reports on the move by 
Bombay Stock Exchange as part of efforts to reform India’s second-largest equities markets 
designed to raise its international profile. Since demutualization, BSE has divested a 51 per cent 
stake to domestic and foreign shareholders, with Germany’s Deutsche Börse and the Singapore 
exchange each taking 5 per cent stakes. Its futures having been launched on the US Futures 
Exchange in Chicago, BSE has made significant steps to being among the avantgarde of emerging 
markets. Others in Asia, Africa and Latin America do not yet have the basic transaction 
infrastructure necessary for attracting domestic and foreign investors. 
 
5. In determining the criteria for future UNIDROIT Work Programmes the Council and the 
General Assembly established the following guidelines: 

 ● clear evidence of potential benefits, to be assessed against Governments’, relevant 
international Organisations’ and the concerned industry’s request that UNIDROIT undertake work; 

 ● persuasive arguments that UNIDROIT is better placed than other Organisations to 
carry out work on a specific project; 

 ● no risk of duplication or harmful overlap with work underway in other Organisations 
as well as safeguards for proper co-ordination among Organisations; 

 ● ensure that, at any point in time, at least one of the items featuring on the 
programme be clearly aimed at the needs of developing countries; 

 ● realistic and predictable timelines for completion; 

 ● adequate funding under regular budget or by earmarked extra-statutory or private-
sector contributions. 

(for details, cfr. UNIDROIT 2005 C.D. (84) 19; A.G. (59)4). 
 
 
II. Response to the Secretariat’s invitation of proposals 
 
6. Member Governments were informed about the status of all items on the current and 
proposals for the future triennial Work Programme by Note Verbale (refce: 280/WP) dated 1 
February 2008 (Annex I). 9 Governments replied by 14 April 2008: Australia, Finland, Germany, 
Italy, Latvia, Luxembourg, Spain (provisional ad subject to further consultations), United Kingdom, 
United States of America. 
 
7. Relevant international Organisations were informed about the status of all items on the 
current and proposals for the future triennial Work Programme by letter dated 6 February 2008. 
The following intergovernmental Organisations replied by 14 April 2008: Committee of European 
Securities Regulators (CESR), European Central Bank (ECB), European Commission, Hague 
Conference on Private International Law, UNCITRAL. Furthermore, the following nongovernmental 
Organisations replied: International Swaps and Derivatives Association (ISDA), Académie 
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Internationale de Droit Comparé/International Academy of Comparative Law, Max Planck Institute 
for Comparative and Private International Law. 
 
8. Seven of the Institute’s correspondents submitted comments: Mr Cuming (Canada), Mr 
Boudahrain (Morocco), Ms Fresnedo (Uruguay), Mr Kozuka (Japan), Mr Özsunay (Turkey), Mr 
Morán Bovio (Spain), Mr Zumbo (Australia). 
 
9. Four out of five of the Members of the Advisory Board on projects regarding transactions on 
transnational capital markets submitted comments: Mr de Vauplane (France), Mr Kanda (Japan), 
Mr Hopt (Germany), Mr Wymeersch (Belgium). 
 
A. Recommendation no new legislative projects  
 
10. The Government of Australia recommends that emphasis be given to completion of the 
ongoing work from the 2006-2008 programme. It specifically requests that special priority be given 
to the Preliminary draft Protocol on Matters Specific to Space Assets and to completion of five 
additional chapters of the UNIDROIT Principles of International Commercial Contracts before 2010 if 
possible. 
 
B. Recommendations new legislative projects, targeted post-adoption work and non-

legislative activities 
 
11. The number of nominations for future work submitted by member Governments, 
international Organisations and other parties canvassed by the Secretariat are shown in the chart 
attached as Annex II. 
 
 
III. Comments by the Secretariat and action to be taken 
 
12. As regards the Principles of International Commercial Contracts, a flagship instrument and 
recognised by the Council, at its 84th session, as an ongoing project, the Working Group and the 
Secretariat will continue to deploy appropriate efforts to finalise the chapters currently under 
preparation and to further disseminate the instrument. 
 
 The Council is requested to confirm its evaluation and its recommendations regarding 
priority of the UPICC. 
 
13. As regards the Cape Town Convention and its protocols, the Secretariat is currently 
following an action plan approved by the General Assembly, at its 61st session, aimed at the 
earliest possible completion of the preliminary draft Space Protocol. As regards work on an 
additional protocol on matters specific to agricultural, construction and mining equipment, the 
Council, at its 86th session, has deferred any decision to this session. The Secretariat has 
completed its preliminary research (cfr. Document C.D. (86) 8(d), Annex III), and further enquiries 
with Governments were inconclusive. Open questions remain: (a) significant differences between 
the three categories of equipment; (b) unique identifiability and feasibility of international 
registration system; (c) relationship between the ‘Cape Town System’, the draft UNIDROIT Model 
Law on Commercial Leasing and UNCITRAL instruments. 
 
 The Council is requested to give guidance as to the action to be taken. 
 
14. As regards Transactions on Transnational and Connected Capital Markets, the Council as 
well as the General Assembly have repeatedly accorded a high priority to work on a Legislative 
Guide on Principles and Rules Capable of Enhancing Trading in Securities in Emerging Markets 
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(most recently C.D. (86) 9(b)) subject to availability of appropriate resources. Both such a guide 
and an instrument on netting clearly scored the highest number of nominations from Governments, 
international Organisations and the industry concerned (cfr. letter from ISDA dated 15 March 2008, 
attached as Annex IV). The members of the Advisory Board on capital-markets related work 
unanimously ranked it highest. Both projects differ significantly, but are connected:  

(a) netting is a clearly defined topic and subject of industry standard contracts, certain 
aspects are already addressed in chapter VI of the draft Convention on Intermediated Securities 
and it is part of the principles needed for the development of emerging markets. A Study Group 
could be set up at short notice.  

(b)  While a list of possible items to be included in the envisaged legislative guide was 
drawn up in 2005 (C.D. (84) 19 para 23), extensive preliminary research would be required before 
one (or more, regional) Study Group(s) could be set up with a mandate capable of producing 
results within the triennium 2009-2011. Interestingly, the Government of the United Kingdom 
proposed a project to facilitate convergence of national investor classification systems 
standardisation – again, an item that might be part of the envisaged legislative guide. 

 
Provided the Council accepts the offer by the Government of Luxembourg to establish 

jointly a Transnational Centre for Financial Markets Law as an extension of the Institute’s resources 
(extended ‘work-bench’), as recommended in the Strategic Plan update (C.D. (87) 6)), a practical 
and resource-saving way forward would be to (i) set up a Study Group for the preparation of an 
instrument on netting; (ii) mandate the Centre to conduct the necessary basic research with a view 
to enabling Council and member Governments to take definite decisions with respect to a 
legislative guide as early as possible within the triennium under consideration. 
 
 The Council is requested to formulate recommendations to be submitted to the General 
Assembly. 
 
15. With respect to proposed work on an instrument on civil liability for malfunction of satellite-
based services, the Council, based on a discussion paper by Mr Carbone et al., mandated the 
Secretariat to commission a further study focusing on private-law issues. It furthermore asked Mr 
Bollweg and other interested members of the Council to give further thought to the issues involved 
and the Secretariat to consult informally with Governments concerned (C.D. (86) 22). A legal 
opinion by Professor Ulrich Magnus (Max Planck Institute and University of Hamburg) is attached 
hereto as Annex V, and a further discussion paper submitted by Mr Bollweg is attached as Annex 
VI. 
 
 The Council is requested to give guidance as to the action to be taken. 
 
16. Both canvassed member Governments and non-governmental Organisation emphasise the 
importance of the Institute’s non-legislative activities. 
 
 The Council is requested to give guidance as to the priority to be accorded to the various 
non-legislative activities (Uniform Law Review, scholarship and legal co-operation programmes, 
Unilaw data base, other publications). 
 
17. As has been practice on previous occasion, the Council may wish to formulate its proposals 
in such a way as to provide for some margin of discretion capable of permitting the incoming 
Secretary-General to personally assess the situation and to sharpen the Work Programme’s profile 
in accordance with the Strategic Plan and his or her own best judgment. 
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ANNEX I 
 
 
280/WP 
 

NOTE VERBALE 
 
 
Re:  new triennial Work Programme (2009-2011) 

 
The International Institute for the Unification of Private Law (UNIDROIT) presents its 

compliments to the Embassy of … in Italy and has the honour to transmit attached hereto copy of a 
Secretariat document providing information regarding the status of implementation, as of 15 January 
2008, of the UNIDROIT Work Programme for the triennial period 2006-2008 as adopted by the General 
Assembly at its 59th session. The purpose of the information is to initiate consultations for the 
adoption of the new triennial Work Programme (2009-2011) by the General Assembly in late 2008. 

 
Over the past three years, work has been focused on and projects were completed in four 

areas. 
 
Firstly, Item 1 of the wider-ranging project Transactions on Transnational and Connected 

Capital Markets, the draft Convention regarding Substantive Rules on Intermediated Securities which 
has been transmitted to a Diplomatic Conference, for adoption. The Conference will be held from 1 to 
13 September 2008 in Geneva (Switzerland). 

 
As the Government of … may recall, the General Assembly authorised the Secretariat to set 

up, subject to the availability of the necessary resources, (a) Study Group(s) on Items 2 to 5 of the 
capital-markets project. Item 2, which was accorded the highest priority, bears the tentative title 
Legislative Guide on Principles and Rules Capable of Enhancing Trading in Securities on Emerging 
Markets. 

 
Secondly, the equipment-specific protocols to the 2001 Cape Town Convention on 

International Interests in Mobile Equipment were developed further. The Convention has 20 
Contracting States and the Aircraft Protocol 19. The Protocol on Matters specific to Railway Rolling 
Stock was adopted on 23 February 2007, and the international registry for interests in rolling stock 
may be operational as soon as in the second quarter of 2008. Informal meetings in 2006/2007 and a 
meeting of the Steering Committee in early May 2008 will enable Governments to reconvene and 
finalise the preliminary draft Space Protocol in late 2008 or early 2009. Preliminary research has been 
carried out with respect to a proposed protocol on secured financing of high-value agricultural, mining 
and construction equipment. 

 
Thirdly, invitations for the 2nd session of the Committee of governmental experts for the 

preparation of a Model Law on Commercial Leasing (Muscat, Oman, 6 to 9 April 2008) were sent out, 
and it is planned that a Joint Session of the Committee and the General Assembly will adopt the Model 
Law on Leasing in late 2008. 

 
Fourthly, a Working Group for the preparation of five additional chapters of the UNIDROIT 

Principles of International Commercial Contracts has held two sessions and is expected to finalise its 
work on the enlarged edition in 2010. 

 
./. 

To the Embassy of … in Italy 
ROME
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Furthermore, at the request of the Government of Italy supported by the Governing Council 

at its 86th session, preliminary research is being conducted by independent researchers on 
questions of liability for malfunctions of satellite-based navigation and other services. 
 

In view of member Governments’, the Governing Council’s and the Secretariat’s desire to 
keep the Institute’s work focuses on those areas where UNIDROIT has acquired special expertise and 
to establish clear priorities, the Secretariat would recommend to continue work in the 
aforementioned subject-matter areas (i.e. credit, finance, capital markets, general law of contracts 
and, possibly, liability for space-based services) and caution against adding too great a number of 
new items or new subject-matter areas. 

 
The Secretariat would submit that, apart from work in progress and depending on the 

availability of resources, the triennial Work Programme 2009-2011 may include: 
 
(1) Carefully selected additional items of the capital-markets work as already approved, but 

adapted in light of recommendations made by delegations and Observers to the 
intermediated-securities sessions as well as the UNIDROIT Advisory Board on work in this 
area (i.e. Emerging Markets Guide; Convention on Netting in Financial Services; rights of 
foreign shareholders; corporate action processing, the latter taking Article 8 of the draft 
Convention on Intermediated Securities as point of departure). 

(2) Determined promotion of the Convention and the Aircraft and Rail Protocols. On condition 
that sufficiently strong interest is shown and resources are made available, further work, in 
particular setting up of a Study Group, on a fourth protocol to the Cape Town Convention 
regarding secured financing of agricultural, mining and construction equipment. 

(3) Work on liability for malfunction of navigation systems and other satellite-based services. 
 

As to the Organisation's objective to ensure that, in principle, at least one project be 
geared to the needs of developing countries feature on the Work Programme at all times, the 
Secretariat would submit that the emerging-markets item (supra, 1), a fourth protocol to the Cape 
Town Convention or liability for certain space-based services that are of particular importance for 
developing countries (meteorology, disaster forecasting etc.) might be considered to satisfy that 
criterion. 
 

The General Assembly will be invited to formally approve the triennial Work Programme as 
proposed by the Governing Council at its 62nd session, to be held in November/December 2008. 
The Governing Council will discuss its proposals at its 87th session, to be held from 21 to 23 April 
2008, and Governments may wish to indicate their specific priorities with regard to the above 
mentioned or indeed as yet unmentioned items. 
 

In these circumstances, the Secretariat would be most grateful if the Embassy of 
… in Italy could bring this Note Verbale as well as the attached document to the 
attention of the competent Authorities of its Government and to convey to the 
Secretariat, if possible no later than 20 March 2008, any comments and proposals on the 
Work Programme for the 2009-2011 triennium. 
 

UNIDROIT finally avails itself of this opportunity to renew to the Embassy of … in Italy the 
assurances of its highest consideration. 
 
Rome, 1 February 2008 
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STATE OF IMPLEMENTATION OF THE 
UNIDROIT WORK PROGRAMME 2006-2008 

As of 15 January 2008 

I. Preparation of uniform law instruments 
 

Subject State of work 

1. Transactions on Transnational and 
Connected Capital Markets 

(a) Draft Convention on Substantive Rules regarding Intermediated Securities: transmitted to Diplomatic 
Conference (Geneva, 1-13 September 2008), for adoption. 

(b) Legislative Guide on Principles and Rules Capable of Enhancing Trading in Securities on Emerging 
Markets (= Item 2): approved by Governing Council and General Assembly but only very preliminary research 
conducted; project on hold until such time as resources will become available (foreseeable: after Diplomatic 
Conference, supra 1(a). Study Group(s) to be set up. 

(c) Items 3-5 as approved, but reformulated in light of Governments’, Advisory Board’s and industry’s 
comments received in the meantime, i.e. Convention on Netting in Financial Services; rights of foreign 
shareholders; corporate action processing (Article 8 draft Convention on Intermediated Securities as starting 
point). Study Group(s) to be set up. 

2. International Interests in Mobile 
Equipment – Cape Town Convention and 
industry specific protocols 

(a) Convention and Aircraft Protocol: in force (20 and 19 Contracting States); depositary functions 
(reporting, consulting) increasingly in demand; significant number of ratifications and accessions expected for 
2008/2009. 

(b) Rail Protocol: signed by 4 States, at least four ratifications (i.e. entering into force) expected for 2008. 

Future work: promotion. 

(c) Preliminary draft Protocol on Matters specific to Space Assets: two sessions of a Committee of 
governmental experts held in 2003 and 2004; informal meetings of representatives of Governments in 2006 
(London) and 2007 (New York); Steering Committee approved by the General Assembly at its 61st session 
(November 2007) to meet in May 2008; 3rd session of CGE planned for late 2008 – if successful diplomatic 
Conference to be envisaged in 2009. 

3. Model Law on Commercial Leasing 2nd session of Committee of governmental experts to be held from 6 to 9 April 2008 in Muscat (Oman). 
Adoption by joint session of CGE and General Assembly in late 2008 expected. 

4. UNIDROIT Principles of International 
Commercial Contracts 

Working Group for the preparation of additional chapters held two sessions. Completion of enlarged edition 
expected for 2010.  

Future work: promotion; in particular cfr infra II 1(b). 
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II. Activities connected with legislative activities (outreach resources) 
 
 

Subject State of work 

1. Programme of legal co-operation (for 
developing countries and countries in 
economic transition) 

a) Research Scholarships Programme: launched in 1993, this programme has enabled 185 researchers from 
50 countries to pursue research at UNIDROIT. Identified as one of the priority outreach resources listed in the 
Strategic Plan – Horizon 2016 (28 November 2003). Importance of the UNIDROIT Library. 

b) Co-operation with the Organisation for the Harmonisation of Business Law in Africa (OHADA) for the 
preparation of a draft Uniform Act on Contracts: transmission to OHADA (2004); submission to national 
committees (2006), ongoing consultations, most importantly Colloquium in Ouagadougou (Burkina Faso) 
(November 2007), imminent publication of Acts and Proceedings (financed by the Governments of Switzerland 
and Luxembourg as well as private donors) 

Future work: follow-up activities requested by local partners. 

2. Promotion of UNIDROIT activities and 
instruments (in particular the Internet 
site) 

Promotion by the Secretariat of UNIDROIT activities and of instruments concluded within the framework of the 
Institute with a view to securing their wider acceptance and application (for example legislative assistance, 
sponsorship and participation in national and international meetings, organisation of regional congresses). 
Important role of the UNIDROIT Internet site. 

3. UNIDROIT publications Dissemination of information concerning the unification of law: Uniform Law Review/Revue de droit uniforme, 
publication of international instruments prepared by UNIDROIT, Acts and Proceedings of congresses organised 
by UNIDROIT and of diplomatic Conferences for the adoption of UNIDROIT instruments, most recently Unidroit 
Guide to International Master Franchise Arrangements (2nd edition, Rome 2007). 

4. Data base on uniform law – UNILAW Priority given to the creation of a database with relevant information on the Convention on the Contract for the 
International Carriage of Goods by Road (CMR) (in particular text, States parties, bibliography, case law). To-
date, 369 cases relating to CMR have been made available, fully analysed and key-worded. Others are 
awaiting checking. Text of instruments, case law and bibliography regarding the law of transport , the Cape 
Town Convention, the 1995 Convention on Return of Stolen Cultural Objects will be available shortly. 

5. Uniform Law Foundation Contributes to costs associated with data base; funded three scholars to spend period of research at UNIDROIT; 
organised fund-raising event in Amsterdam. 
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ANNEX II – Nominations future work 
 
 
 

 
Cape Town 
additional 
protocols 

Capital Markets 
 

Guide emerging Ms Netting Other  

 
Liability 

Satellite-based 
services 

Post-adoption; non-legislative activities 
 

UPICC Cape Town Int. Secs. non-leg. 

 
Gov’ts 

 
3 

 
 5 6 3 * 

 
1 

 
   2 3 3 1 

 
IGOs 

 
1 

 
 1 3 3 

 
1 

 
   1  3 2 

 
NGOs 

 
2 

 
 1   1 

 
2 

 
   2 2 3 2 

 
Corr 

 
2 

 
 1 1 

 
2 

 
   2 3 3 2 

 
Adv. Board 

CapM** 
 

 
 

 
 1 4 4 

  
 

 
 

                                                 
*  The two ‘other’ topics most frequently mentioned by all those who responded are corporate-action processing and rights of foreign shareholders. The UK 
Government as well as one of the industry groups propose work on standardised investor classification systems. 
**  Responded only re capital-markets related work. 
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ANNEX III 
 
 
 
 

Preparation of a new Protocol to the Cape Town Convention on 
Matters specific to Agricultural, Construction and Mining equipment 

 
 
1. At its 86th session, held from 16 to 18 April 2007, the Governing Council instructed the 
Secretariat to transmit the document submitted to it on the Preparation of an additional Protocol to 
the Cape Town Convention on International Interests in Mobile Equipment on Matters specific to 
Agricultural, Construction and Mining Equipment to the member States of the organisation with a 
view to eliciting comment on the importance and relevance of the proposed project and the priority 
to accord it. The non-member States involved in the Cape Town process were also to be contacted 
for the same purpose.  
 
2. The Secretariat duly transmitted the document prepared for the 86th session of the 
Governing Council, with minor editorial amendments. These included the updating of the table in 
Annex 2 comparing the texts of the different Protocols with the final text of the Luxembourg 
Protocol on Matters Specific to Railway Rolling Stock. 
 
3. Following this submission, reactions were received from only two States: the Netherlands 
and Germany. While Germany favoured high priority being given to the preparation of an additional 
Protocol for agricultural, construction and mining equipment, the Netherlands indicated that it had 
no particular interest in this project. No other communications were received. However, as the 
proposal was submitted in the context of the preparation of the Work Programme of the Institute 
2009 – 2011, other comments might be forthcoming in that context. 
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ANNEX V 
 

 
Civil Liability for Satellite-based Services 

 
Ulrich Magnus, Hamburg 

 
 
I. Aim of this study 
 
What originally began as a special military technology1 helps today many car-drivers to find their 
way in foreign or even their own cities: they often use so-called ‘navis’, navigation systems which 
in most cases direct them rather easily and safely to their destination. And not only benefit many 
car-drivers from these systems but also all kinds of transportation. The navigation systems make 
use of satellite-based information which allows the identification of the precise position of persons 
and objects around the globe. Many more uses of this modern technology have become possible or 
can be imagined. Its usefulness can hardly be denied. But likewise can situations be imagined 
where a failure or defect in the transmission of the satellite-based information causes loss. The loss 
must not but can reach even a disastrous magnitude, for instance where the system’s failure or 
defect causes the crash of an airplane into a densely inhabited area or the collision and sinking of a 
fully booked ocean cruiser. 
 
The following text deals with the aspect of civil liability in such scenarios. It is specifically 
addressed to the question whether the present situation of civil liability for malfunction of satellite-
based services is satisfactorily regulated or whether, and if so, which improvement(s) should be 
envisaged. With respect to the factual situation in this field the paper draws mainly on the example 
of the European satellite-based information system GALILEO which at present is being developed 
and will be fully established in the next years. 
 
 
II. Characteristics of Systems Providing Satellite-based Services 
 

1. The present systems 
 
At present two Global Navigation Satellite Systems (GNNS) are in operation: the US Global 
Positioning System (GPS) which was the first one and the Russian Global Orbiting Navigation 
Satellite System (GLONASS).2 There exist also complementary regional systems to GPS and 
GLONASS such as EGNOS in Europe (a precursor to GALILEO), WAAS in the US, MSAS in Japan or 
GAGAN in India which regionwise improve and augment the advantages and applications of the 
global systems.3 However, in the coming years the European Union and China (COMPASS) and 
perhaps also India will set up comparable own global systems, the EU under the name of 
GALILEO.4 The preparation of GALILEO has already started. The organiser is the European 

                                                 
1  See Jonathan M. Epstein, Global Positioning System (GPS): Defining the Legal Issues of its Expanding 
Civil Use, 61 Air L. & Com. 243 et seq., 248 (1995-96). 
2  GLONASS does not yet offer services for commercial purposes and is reported to face repeatedly 
problems with its satellites. 
3  A recent account of GNSS activities can be gathered from the Note of the Secretariat on the Second 
Meeting of the International Committee on Global Navigation Satellite Systems (a subcommittee of the UN 
Committee on the Peaceful Uses of Outer Space) of 10 December 2007 (UN-document A/AC.105/901). 
4  See on the European initiative: European Commission/ESA, Galileo. The European Programme for Global 
Navigation Services (2nd ed. 2005); see also the Communication from the Commission to the European 
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Commission in cooperation with the European Space Agency (ESA) but private enterprises will be 
included in a form of public private partnership. However, the Commission remains the ‘maître 
d’ouvrage’ of the whole exercise.5 The European system is designed for civil purposes only. It 
intends to “be more advanced, more efficient and more reliable than the current US GPS 
monopoly.”6 Although GALILEO shall establish a system independent from the US GPS an 
agreement between the EU and the US ensures the interoperability of the two systems. 
 
It is not unlikely that other countries or regions than those already mentioned will also develop and 
establish further global systems in order to be independent from other nations with respect to this 
important technology.   
 

2. The principal functioning of satellite navigation 
 
Satellite navigation functions essentially in the following way: a number of satellites – in case of 
GALILEO 30 satellites – are being installed on fixed orbits on which they circle. They constantly 
emit signals which indicate their position at a given time in an extremely precise way (by using 
atomic clocks aboard the satellites). These signals can be received by any person possessing a 
respective receiver (a cheap and small instrument like the ‘navi’ which can recognise the signals 
and position of each satellite). By receiving the signals from at least four satellites the receiver can 
determine the position of persons or things in the air or on the ground exactly to the meter. The 
entire system needs further terrestrial up-link stations which contact and steer the satellites and a 
control centre for the coordination and control of the entire system.7  
 

3. The organisational framework of GALILEO 
 
GALILEO will be set up and managed by the European Community itself. At present it is likely that 
the Community itself will even offer the different services which this ambitious infrastructure 
project will provide (see below under IV.). Private enterprises will be involved in the manufacture 
and supply of hard ware. Perhaps in later years they may take over the provision of the envisaged 
services.   
 
The satellite navigation system makes use of highly advanced radio and space technology. Its 
installation affords substantial financial means. At present the cost for GALILEO are estimated at € 
3.4 billion.8 They will be borne by the EU and ESA. 
 
 
 
 
 

                                                                                                                                                         
Parliament and the Council: Progressing Galileo: Re-profiling the European GNSS Programmes, of 19 
September 2007 (COM(2007) 534 final). After some difficulties the GALILEO programme received the assent of 
the Council of transport ministers by the end of November 2007 (“Political go-ahead for Galileo”). 
5  Communication from the Commission to the European Parliament and the Council: Progressing Galileo: 
Re-profiling the European GNSS Programmes, of 19 September 2007 (COM(2007) 534 final) p. 11. 
6  European Commission/ESA, Galileo. The European Programme for Global Navigation Services (fn. 4) p. 
4, 8. 
7  See the description in European Commission/ESA, Galileo. The European Programme for Global 
Navigation Services (fn. 4) p. 7 et seq. 
8  See Communication from the Commission to the European Parliament and the Council: Progressing 
Galileo: Re-profiling the European GNSS Programmes, of 19 September 2007 (COM(2007) 534 final) p. 3. 
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III. Envisaged and Possible Uses 
 
Global navigation satellite systems are regarded as a core infrastructure which allows a multitude 
of possible applications. The European Commission envisages the use of GALILEO for the following 
fields:9 
 

-  for all kinds of transport, in particular the navigation of ships, planes and cars; 
-  in the field of energy, for instance for the monitoring of the electricity grid as well as a help 

for the exploration of natural oil or gas resources; 
-  in the finance, banking and insurance sector for safer services; 
-  for agriculture and fishing for easier and more efficient performance and monitoring of 

these activities;  
-  for emergency situations where the position of a victim or of a hospital etc. must be 

located;  
-  for environmental management (for instance tracing polluters etc.); 
-  for all kinds of surveying land or water areas; 
-  for recreational purposes, most obviously for leisure flying or sailing. 

 
Global navigation satellite systems can also play an important role for the internal security by 
enabling the monitoring of suspects, the tracing of stolen objects (in particular cars) etc. It could 
be further imagined that one day a fully automatised transport system will be set up where satellite 
navigation and automatic driving are combined and personal driving becomes superfluous.  
 
 
IV. The Services Envisaged by GALILEO 
 
At present the promoters of GALILEO plan that the European satellite navigation system shall offer 
different services, namely:10 
 

-  the Open Service (OS) which provides timing and positioning signals free of direct charge 
for users;  

-  the Safety of Life Service (SoL) for all means of transport where lives could be endangered 
if the Open Service fails; 

-  the Commercial Service (CS) providing against extra charge higher accuracy than the Open 
Service offers; 

-  the Public Regulated Service (PRS) for the reserved use of state authorities such as the 
police, coastguard, customs etc; 

-  the Search and Rescue Service (SAR) where search and rescue operations become 
necessary. 

 
All services work on the basis that certain different radio signals are made available on which users 
can rely for their purposes. 
 

                                                 
9  European Commission/ESA, Galileo. The European Programme for Global Navigation Services (fn. 4) p. 
15 et seq. The International Civil Aviation Organisation (ICAO) had already discussed the use of global 
navigation satellite systems and in particular of GALILEO for civil aviation at its meeting in 2003 but remained 
somewhat reluctant. 
10  European Commission/ESA, Galileo. The European Programme for Global Navigation Services (fn. 4) p. 
22 et seq.; see also the Communication from the Commission to the European Parliament and the Council: 
Progressing Galileo: Re-profiling the European GNSS Programmes, of 19 September 2007 (COM(2007) 534 
final) p. 5 et seq. 
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V. Possible Situations Giving Rise to Civil Liability 
 

1. Loss scenarios 
 
As already indicated loss scenarios caused by failures of global navigation satellite systems can be 
imagined rather easily. In some cases even catastrophic losses can be imagined. If, for instance, 
means of transport like ships, planes or railways – for whatever purpose (commercial or 
recreational) they may be used – are being navigated or directed in reliance on such satellite-
based information systems then any malfunction of the system can cause the loss of hundreds and 
in worst cases even thousands of lives as well as loss of property because the failure may cause 
the collision or wreckage of ships, planes or railways. If, e.g., an oil tanker is involved its wreckage 
may also cause tremendous damage to the environment and the coastline of several states.11  
 
However, catastrophic losses must not be the rule. With respect to the use of satellite navigation 
for daily car traffic a system failure due to which the navigation system aboard the car does not 
work properly will probably not result in instant traffic accidents but only in traffic congestion and 
delay. Such failure is unlikely to cause immediate bodily harm; the loss will probably be of an 
economic nature. In each single case the loss may also be rather limited. On the other hand, taken 
together the economic loss of all people involved may be considerable.     
 
Damage to persons can also occur where the satellite-based positioning system is used for rescue 
services of all kinds and does not work so that the ambulance, police, fire-brigade etc cannot 
provide help in due time. Damage to persons and to property can also follow from a system failure 
where otherwise criminals would have been detected or caught had the system worked properly. 
 
Death or bodily injury would be a less likely consequence of a failure of a global navigation satellite 
system with respect to the further uses at present envisaged by the promoters of GALILEO (use in 
the financial sector, for prospecting, surveying etc.). But economic loss could always be the result. 
Damage, again of an economic nature, can also result insofar that permanent failures or changes 
of the satellite navigation system impairs already produced receivers which may become useless 
and unmerchantable. 
 
Damage caused by a crash of a satellite with another object or on the ground can be left aside here 
because such damage would not be due to the specific services provided by global navigation 
satellite systems. Moreover, such damage would be already covered by the Convention on 
International Liability for Damage Caused by Space Objects of 1972. Under the Convention the 
launching state would be strictly liable.12  
 

2. Possible causes for losses   
 
As already seen, global navigation satellite systems have mainly three components, namely the 
satellites, the ground stations and the user’s receiver instrument. A failure of each component can 
be the cause that the whole system fails to emit or receive correct signals and transform them into 
the precise information on the position of a person or object. In turn, the failure of the system will 
– probably inevitably – lead to defective services because the services depend on the correct 
functioning of the system. The system’s failure can be due either to a defective design of the 

                                                 
11  For similar loss scenarios see also Copeland, Overview of System Architectural Implications of Third-
Party Liability and Government Indemnification for GPS Augmentation, 47 Navigation 7 et seq., 13 (2000). 
12  Art. II of this Convention. 
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respective component or of the whole system; it can be due to a defective fabrication or 
installation of one or more components or it can result from an incorrect operation.  
 
This sounds rather similar to product defects where also design defects, fabrication defects and 
incorrect instruction are distinguished.13 But this parallel can be fully drawn only with respect to the 
receiver which the user normally buys from a private manufacturer. With respect to the satellites 
and in particular to the ground stations their failure may be due to a defect of design or fabrication 
of the hard ware, for example of the atomic clocks, of the satellite itself or of the system steering it 
etc; but it might as well be the wrong operation by the staff involved that causes a system failure. 
 
A further reason for a failure of the entire system besides internal failures or defects must also be 
taken into account: the intentional misuse by third persons. It has been reported that in 2006 
scientists of Cornell University had deciphered the code of the European test satellite for the 
GALILEO system (the satellite Giove-A).14 This would have enabled them to influence the operation 
of the satellite. The same could be achieved by other persons, for instance by terrorists who after 
invading the system then could wilfully cause the collapse of the whole system and thereby cause 
damage of the kind mentioned above.    
 

3. Evaluation of satellite navigation systems 
 
The new technology of global navigation satellite systems has some inherent risks. These risks can 
be considerable and it is likely that they cannot be fully controlled even if all due care is exercised. 
Persons who rely on the GNSS technology – even indirectly, for instance as a passenger in a plane 
equipped with this technology – are then exposed to these risks and there is little or no chance for 
them to avoid these risks. The law in many countries reacts to such a situation generally by 
introducing strict liability requiring the operator to compensate the damage unless certain limited 
reasons exempt him from liability.     
 
 
VI. The Present Legal Framework 
 

1. General considerations 
 
If one takes a hypothetical case where a person has suffered damage or where the environment 
has been impaired through the malfunction of a global navigation satellite system then the 
question of liability and compensation will in most cases raise rather difficult problems of private 
international law and international procedural law before the substantive law can be applied. The 
reason is that it is highly likely that all those who have suffered damage and those who could 
possibly be held liable will only rarely live in one and the same country. Loss scenarios of the 
envisaged kind will almost inevitably be characterised by an international dimension due to the 
global availability of the satellite navigation systems and the global effects of their malfunction.  
 
An additional fact further complicates the situation, namely the complexity of global navigation 
satellite systems. As indicated, a number of institutions, businesses and persons contribute to their 
functioning. Although at present state authorities dominate the GNSS also private manufacturers 
are involved. In case of damage caused by a malfunction of the system any or even all of those 
involved can therefore be responsible for that malfunction. Thus, if a person who has suffered 
damage claims compensation it is necessary to determine the competent jurisdiction and the 

                                                 
13  See for instance in the US § 2 Restatement Third of Products Liability. 
14  See Harenberg (ed.), Aktuell 2008 (2008) 428. 
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applicable law with respect to each possible defendant. And if a state – or in the case of the 
European Union the Community – shall be held liable the further question has to be decided 
whether it can be sued in a foreign court or whether it can invoke the defence of state immunity. 
All this multiplies the difficulties of the legal problems connected with a possible disastrous 
malfunction of GNSS.     
 

2. National compensation schemes 
 
Apparently, most countries do not have specific regulations for compensation in case of mass 
disasters while some have provided for a public compensation fund for such cases.15 Nonetheless, 
it is not rare that the respective state will provide for help on an ad hoc basis. The level of 
compensation by such measures differs however widely between the different countries depending 
on the financial support made available in the involved country. Generally only part of the ensued 
damage will be compensated.16 Such schemes and state interventions are likely to be called on by 
victims should a catastrophic damage through GNSS malfunction occur. But at best part of the 
damage is covered and part of the victims receive compensation. Therefore the traditional rules on 
liability in contract and tort remain important.  
 

3. Contractual liability vs. tortious liability 
 
It increases the complexity of legal problems connected with compensation for damage through 
GNSS malfunction that a damages claim can be based on contractual or tortious liability or on both 
and that the rules on private and procedural international law often vary for both. In most 
situations envisaged here there will be no contractual bond between claimant and defendant. Then, 
any liability can only be based on tort. But nonetheless, contractual liability may play a certain 
though limited role as well. Persons who have suffered damage through the malfunction of a global 
navigation satellite system may partly be able to claim compensation under a contract because the 
envisaged services rendered by systems such as GALILEO will be partly provided on a contractual 
basis. This will be the case with the special commercial services (CS) to be offered by GALILEO for 
which also certain fees must be paid. In case that these services are defective there may therefore 
lie a claim in contract. A contractual damages claim may also be successfully brought by the buyer 
of a defective receiver against the seller, at least where the latter is the manufacturer. And finally, 
the system operator if itself liable may have a right of redress in contract against 
suppliers/manufacturers of defective components.  
 
However, in general liability in contract is not likely to be of particular importance in case of 
damage caused by the failure of a global navigation satellite system. Moreover, the widely 
recognised principle of party autonomy allows the parties to a contract to regulate themselves their 
relationship with respect to jurisdiction and applicable law and also to a great extent with respect 
to the material contents of their contract. Tort liability or liability irrespective of any contractual 
bond will be of much greater importance in the field under review and here for obvious reasons the 
parties can generally not determine in advance which court shall decide and which law shall apply.  
 
 
 

 

                                                 
15  See the comparative survey by Faure, in: Faure/Hartlief (eds.), Financial Compensation for Victims of 
Catastrophes – A Comparative Legal Approach (2006) 415 et seq. 
16  See the survey and summary by Faure, in: Faure/Hartlief (eds.), Financial Compensation for Victims of 
Catastrophes – A Comparative Legal Approach (2006) 418. 
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4. Relationship to existing international conventions 
 
At present no uniform global liability regime in the kind of an international convention is in place 
for damages caused by global navigation satellite systems. However, if their malfunction causes, 
for instance, the loss of lives through air crashes or the pollution of the environment through ship 
wreckages it is true that international air 17 or maritime conventions 18 may come into play. In the 
worst case that due to a satellite system failure an airplane crashes into a nuclear power plant and 
causes a nuclear incident even the nuclear conventions 19 become applicable. 
 
These conventions deal with the liability of the air carrier, of the ship owner or the operator of the 
nuclear installation only. They do not deal with the liability of third persons who in turn have 
caused the air crash or ship wreckage or nuclear incident. Partly, they cover damage caused by the 
malfunction of global navigation satellite systems, partly they do not. The Convention on Civil 
Liability for Oil Pollution Damage of 1969, for instance, excludes explicitly the shipowner’s liability if 
“he proves that the damage was wholly caused by the negligence or other wrongful act of any 
Government or other authority responsible for the maintenance of lights or other navigational aids 
in the exercise of that function.”20 Damage through a state-run GNSS as a ‘navigational aid’ would 
therefore not fall under this Convention. 
 
On the other hand, the Nuclear Conventions channel liability exclusively onto the operator who 
then is the only person whom victims can sue.21 The Nuclear Conventions do not exclude GNSS 
caused nuclear damage . Furthermore, the mentioned Conventions and further additional 
instruments safeguard that the liable person provides for appropriate insurance coverage and that 
further (public) funds become available. Where these instruments are applicable and where they 
cover liability for damage even through GNSS failures there is no need for further protection of 
victims. However, the scope of the mentioned Conventions is limited insofar as only a limited 
number of countries has ratified them and by far not all cases are covered where the malfunction 
of a global navigation satellite system may possibly cause damage. Then it becomes necessary to 
determine the competent court and the applicable law according to the various and diverse 
national, sometimes regional rules of private international and procedural law.  
 
 
 

 

                                                 
17  The Montreal Convention for the Unification of Certain Rules for International Carriage by Air of 1999; 
the Convention on International Liability for Damage Caused by Space Objects of 1972. 
18  The Brussels Convention on Civil Liability for Damage from Oil Pollution of 1969 as amended by the 
Protocol of 1992; the Brussels Convention Relating to the Establishment of an International Fund of 1971; the 
London Convention on Liability and Compensation for Damage in Connection with the Carriage of Hazardous 
and Noxious Substances by Sea of 1996; the UN Convention on Civil Liability for Damage Caused during 
Carriage of Dangerous Goods by Road, Rail and Inland Navigation Vessels of 1989; the Convention on Civil 
Liability for Bunker Oil Pollution Damage of 2001. 
19  The Convention on Third Party Liability in the Field of Nuclear Energy of 1960 (Paris Convention) with 
amending Protocols (in force in 15 States); the Convention on Civil Liability for Nuclear Damage of 1963 
(Vienna Convention) with amending Protocols (in force in 35 States); the Convention on Supplementary 
Compensation for Nuclear Damage of 1997 (not yet in force). 
20  Art. III (2) (c) of this Convention. The London Convention on Liability and Compensation for Damage in 
Connection with the Carriage of Hazardous and Noxious Substances by Sea of 1996 contains the same provision 
(Art. 7 (2) (c)).  
21  See Art. 3 and 9 Paris Convention; Art. IV Vienna Convention. 
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5. Problems of the present solutions 
 
The following part gives a short account of the solutions and problems posed by the present state 
of affairs in regard of liability for damage caused by failures of satellite-based information systems. 
It is based on the assumption that state or European Community authorities run or will run these 
systems and bear the overall responsibility, that even the ground stations are or will be operated 
by state or Community authorities and officials, and that private enterprises are or will only be 
involved as manufacturers of specific components of the system. 
 
a) State immunity 
 

i) The legal basis 
 
As far as state authorities provide the services of the global navigation satellite systems it is 
questionable whether they can invoke the defence of state immunity when sued in foreign courts. 
Actually, two international conventions on state immunity – the Basle Convention on State 
Immunity of 1972 and the UN Convention on Jurisdictional Immunities of States and Their Property 
of 2004 – provide general rules for this issue.22 However, the Basle Convention is in force in a 
limited number of states only 23 and can hardly be taken to represent the current global solution, 
and the UN Convention is not yet in force at all. Therefore as far as possible the international 
customary law on state immunity has to be applied which is however more or less mirrored and 
thus to a great deal evidenced by the mentioned Conventions. 
 

ii) Immunity of the EU 
 
A first question would be whether the European Community as such being the responsible 
organiser of GALILEO could enjoy immunity like a single state in the courts of countries outside the 
EU.24 The view prevails that the Community – in parallel to international organisations – enjoys 
immunity to the same extent as its Member States.25 This understanding is however not yet 
reflected by the definition of the term “state” in Art. 2(1)(b) UN Convention on Jurisdictional 
Immunities of States and Their Property of 2004. 
 

iii) Immunity for sovereign acts 
 
According to international customary law on state immunity which has been also adopted by the 
two above-mentioned Conventions it is decisive whether the state acted as state (“acta jure 

                                                 
22  But it should be noted that certain international conventions on specific matters also deal with the issue 
of state immunity and prevail over the two general Conventions on state immunity. Examples are again the 
Nuclear Conventions: see Art. 13 (e) Paris Convention; Art. XIV Vienna Convention.    
23  This Convention is in force only in Austria, Belgium, Cyprus, Germany, Luxembourg. The Netherlands, 
Switzerland and the United Kingdom. 
24  Inside the EU sovereign acts of the Community or its institutions and organs can be attacked in 
accordance with the provisions of the EC Treaty. 
25  Simma/Vedder, in: Grabitz/Hilf (eds.), Das Recht der Europäischen Union (looseleaf, October 2007) Art. 
281 EGV no. 17 et seq. with numerous references. The same distinction can be found in international 
conventions on specific subjects. An example is the Convention on Liability and Compensation for Damage in 
connection with the Carriage of Hazardous and Noxious Substances by Sea of 1996. Its Art. 4 (6) prescribes 
that “(w)ith respect to ships owned by a State Party and used for commercial purposes, each State shall be 
subject to suit in the jurisdictions set forth in Article 38 and shall waive all defences based on its status as a 
sovereign State.” 



22.  UNIDROIT 2008 – C.D. (87) 12 Annex V 

 

imperii”) or like a private person (“acta jure gestionis”).26 For acts of the latter kind the defence of 
state immunity is not available while for the former it is. As far as immunity is granted it extends 
not only to the respective state or, in case of the EU, to the Community but also to state or 
Community agencies “performing acts in the exercise of sovereign authority.”27  
 
Due to the prevailing view the borderline between the two kinds of state activities must be 
determined according to the objective character of the activity.28 It therefore depends on the 
nature of the transaction but also on the purpose for which a state-run infrastructure such as 
GALILEO is used. As indicated, GALILEO will serve different aims with various programmes. 
Therefore, for each of these programmes the question of state immunity must be answered 
separately: for the commercial service (CS) it is rather certain that the Community cannot invoke 
immunity. For the rescue service (SoL) and similar specialised services for the police etc it is on the 
contrary rather likely although not certain that the Community would enjoy immunity in the courts 
of other countries when the system’s failure causes damage. This is because the provision of 
rescue services serves purposes whose performance is regularly and primarily a public task even 
though private organisations may also provide rescue services. For the open service (OS) which 
benefits the public at large it is rather uncertain whether or not immunity would be granted. Courts 
of different countries may decide differently on this matter.  
 

iv) Doubtful exclusion of damage claims from immunity  
 
Both the Basle Convention and the UN Convention on state immunity prescribe that a Contracting 
State cannot invoke immunity when being sued for damage done to a person in another 
Contracting State if the damage is attributable to the (first) State and if  the author of the damage 
was present in the (second) State when the damage was done.29 It is questionable whether this 
rule constitutes already a rule of international customary law. In any event it will be rare that its 
requirements are met in cases here under discussion. 
 

v) Evaluation 
 
In sum, the current rules on state immunity are not free from uncertainties. Persons who have 
suffered damage through the malfunction of a global navigation satellite system such as GALILEO 
have to bear a considerable risk that the operating state or the operating Community or its 
respective agency cannot be made liable because of the defence of state immunity.      
 

                                                 
26  See thereon Brownlie, Principles of Public International Law (6th ed. 2003) 335 et seq.; Stein/von Buttlar, 
Völkerrecht (11th ed. 2005) no. 717 et seq.  
27  See the definition in Art. 2 (2) UN Convention on Jurisdictional Immunities of States and Their Property; 
in the same sense Art. 27 Basle Convention. 
28  See in this sense the express definition of Art. 2 (2) UN Convention on Jurisdictional Immunities of 
States and Their Property; further for instance German Federal Constitutional Court (Bundesverfassungsgericht 
– BVerfG) Entscheidungen (BVerfGE) 16, 27; BVerfGE 46, 362; Stein/von Buttlar no. 719. Specific Immunity 
Acts which some states have introduced follow the same line: see, e.g.,  the US-Foreign Sovereign Immunity 
Act (sect. 1603 (d) where ‘commercial’ acts are defined). 
29  Art. 12 UN Convention on Jurisdictional Immunities of States and Their Property; Art. 11 Basle 
Convention. 
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b)  International jurisdiction 
 

i) Legal basis 
 
As seen, the court competent to hear a damages claim must be determined separately with respect 
to each possible defendant. The applicable jurisdiction rules may then be either part of 
international instruments (international conventions but also EU-Regulations) or they may be the 
autonomous national rules. However, jurisdiction rules of international conventions in special fields 
can be left aside because these conventions do not yet cover liability for damage through satellite-
based services. But regionally harmonised jurisdiction rules may apply: this is the case in Europe 
where the EC-Treaty provides for some special jurisdiction rules and where the EU Regulation 
44/2001/EC on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters 
(Brussels I Regulation),30 with its predecessor, the Brussels Convention of 1968 31 on the same 
matters, and with the Lugano Convention of 1988 32 (as well on the same subject) establishes a 
general framework. This Brussels-Lugano-regime provides rules also on jurisdiction for law suits for 
the compensation of damage. These rules bind however only the courts within the territorial scope 
of the Brussels-Lugano-regime. 
 
All mentioned instruments and also national jurisdiction rules allow generally the claimant to sue 
the defendant in the defendant’s forum. This is in accordance with the worldwide-recognised 
maxime actor sequitur forum rei. A competent court is therefore at least located at the place of the 
defendant’s seat or domicile. This would mean that each member in the chain of supply of the 
satellite-based services can be, and often has to be, sued at its seat. However, this basic rule is 
further refined by additional jurisdiction rules.  
 

ii) Jurisdiction for claims against the EU 
 
There are specific jurisdiction rules for damages claims against the European Community even if 
the damage is done by officials or agencies of the EC.33 If such a claim is based on a contract which 
contains a jurisdiction clause conferring jurisdiction on the European Court of Justice then 
according to Art. 238 EC-Treaty the ECJ is – exclusively 34 – competent. The proceedings must 
then be instituted in Luxembourg. Without such a jurisdiction clause the national provisions on 
jurisdiction apply (Art. 240 EC-Treaty). In the EU Member States the Brussels I Regulation provides 
for jurisdiction in contract matters at the seat of the Community in Brussels 35 and at the place 
where the services were or should have been provided.36 It is rather likely that the commercial 
services (CS) of GALILEO are regularly provided at the client’s (and claimant’s) seat or domicile 
where the signals will most likely be received for further use. Claimants may then choose between 
the different competent courts. 

                                                 
30  The Regulation is directly applicable in all EU Member States except Denmark.  
31  This Convention still applies with respect to Denmark. 
32  This Convention is applicable in most of the EU Member States and also in Iceland, Norway and 
Switzerland. 
33  See thereto Karpenstein, in: Grabitz/Hilf (eds.), Das Recht der Europäischen Union (looseleaf, October 
2007) Art. 238 EGV no. 8 et seq. 
34  Karpenstein, in: Grabitz/Hilf (eds.), Das Recht der Europäischen Union (looseleaf, October 2007) Art. 
238 EGV no. 13. 
35  This follows from Art. 2 and 60 Brussels I Regulation. Brussels is also to be regarded as the regular seat 
of EU agencies which perform the activities of the EU. 
36  Art. 5 no. 1 2. indent Brussels I Regulation. 
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Courts in countries outside the Brussels-Lugano-regime follow their own jurisdiction rules which for 
contract matters may also allow proceedings at the place of performance. 
 
Special jurisdiction rules apply, too, for tortious damages claims against the EU. According to Art. 
235 and 288 (2) EC-Treaty the European Court (the Court of First Instance) is competent to decide 
on such claims if the damage was caused through the exercise of the Community’s powers and 
violated a right of the claimant.37 Again, the Court’s jurisdiction is exclusive.38 And again, courts in 
countries outside the Brussels-Lugano-regime would apply their own jurisdiction rules on tort 
claims (see further below under iv.). 
 

iii) Jurisdiction for contract claims  
 
For all other contract claims (except the discussed claims against the EU) the general jurisdiction 
rules apply. Within the Brussels-Lugano-regime the courts of the country are competent where the 
defendant is domiciled (which means at the seat of the service provider) 39 or where the services 
were or should have been rendered, provided that these places are located in Member States of the 
Brussels-Lugano-regime.40 The claimant can choose between the different courts. Outside the 
Brussels-Lugano-regime the national procedural laws generally allow proceedings at the 
defendant’s seat and often as well at the place of performance or at a place with which even less 
contacts exist.41 Again, the claimant may choose between the competent courts.   
 

iv) Jurisdiction for tort claims 
 
Also with respect to tort claims the Brussels-Lugano-regime allows the victim a choice of forum: 
the victim is entitled to sue either in the courts of the country where the defendant is domiciled 42 
or where the harmful event occurred 43 or threatened to occur.44 The place where the harmful 
event occurred includes both the place where the tortfeasor/operator acted and where the victim 
suffered the harm.45 If these places are located in different countries (which however must be 
Member States of the Brussels-Lugano-regime), the claimant may also choose between the courts 
of these countries.46  

                                                 
37  Art. 288 (2) EC-Treaty does not mention the requirement that a right of the claimant must have been 
infringed but the ECJ has constantly interpreted the provision in this sense: see e.g. ECJ [1992] ECR I-2533 (C-
55/90, Cato). 
38  See for instance ECJ [1979] ECR 623 (Case 101/1978, Granaria). 
39  See Art. 2 Brussels I Regulation; Art. 2 Brussels Convention and Art. 2 Lugano Convention. 
40  Art. 5 no. 1 2. indent Brussels I Regulation. Under Art. 5 no. 1 Brussels Convention and Art. 5 no. 1 
Lugano Convention the place of performance has still to be determined according to the applicable law; for 
further discussion see Mankowski, in: Magnus/Mankowski (eds.), Brussels I Regulation (2007) Art. 5 no. 128 et 
seq. 
41  See in particular the so-called long arm statutes of several US States. 
42  Art. 2 Brussels I Regulation, Brussels and Lugano Convention. 
43  Art. 5 no. 3 Brussels I Regulation, Brussels and Lugano Convention. 
44  Only Art. 5 no. 3 Brussels I Regulation. 
45  See ECJ [1976] ECR 1735 (C 21/76, Handelswerkerij G.J. Bier v. Mines d’Alsace de Potasse). 
46  See ECJ [1976] ECR 1735 (C 21/76, Handelswerkerij G.J. Bier v. Mines d’Alsace de Potasse). In the 
exceptional case that a claimant should have suffered damage in different (Member) states it is likely that the 
so-called Shevill doctrine would apply. According to this doctrine the claimant can claim compensation in tort in 
each state only to the extent to which damage in the respective state ensued. Compensation for all damage 
suffered can only be claimed at the defendant’s domicile (see ECJ [1995] ECR I-415 (C-68/93, Shevill v. Press 
Alliance SA).  
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Outside the Brussels-Lugano-regime the national rules on jurisdiction for tort claims vary 
considerably from country to country. The respective rules in the United States, Russia and India 
may suffice here as examples. In the United States the jurisdiction of civil courts falls within the 
competency of the single states. They accept the international jurisdiction in tort cases generally if 
the defendant has acted in the country of the forum 47 but also if there occurred intended or 
reasonably foreseeable effects of damaging conduct which was committed outside the forum 
state.48 Thus, rather transient contacts can suffice to found the international tort jurisdiction of US 
courts. Instead, the claimant can always sue the defendant at the latter’s domicile. In Russia the 
claimant is entitled to choose among the courts either at the defendant’s domicile, at the place 
where the tort was committed or where the damage was suffered.49 In India the defendant can be 
sued in the courts at its residence but also where the tort was committed.50 
 

v) Evaluation 
 
The survey shows that the determination of the competent court is not without complications. On 
the one hand claimants have very often an option where to sue the defendant: either at the latter’s 
domicile or at the place where the damaging conduct was committed or where the damage was 
suffered if all these places are not located in the same state. On the other hand in cases of damage 
caused by the malfunction of global navigation satellite systems it will often be difficult to locate 
the place of damaging conduct in a certain country either because the precise cause of the 
malfunction may remain unclear or, if it is the malfunction of a satellite, there is no place of 
conduct in a certain state.  
 
Nonetheless, the present legal situation allows claimants regularly forum shopping which is 
accepted in the interest of victims. But in cases of disastrous damages and at the same time 
limited funds of the defendant(s) the possibility of forum shopping might adversely affect all 
victims’ interests because a race to the courthouse in each country where damage was suffered 
would be highly likely. And the first claimant would be probably served best in terms of full 
compensation. On the other hand for the possible defendants, in particular the service providers, 
would it be difficult to foresee and take precautions for the situation of being sued in many 
different countries. Also the litigation costs for the defendant(s) would be multiplied and would 
reduce the available funds. A ‘procedural channelling’ concentrating all actions arising from one 
incident in one court – as is known for instance in international nuclear law conventions 51 – could 
be an alternative. 
 
c)   Determination of the applicable law 
 

i) General considerations 
 
Not only the determination of the competent court(s) poses problems. Once the competent court is 
seized with the case it must determine the applicable law if the dispute has a foreign element 

                                                 
47  See World-Wide Volkswagen Corp. v. Woodson, 444 US 286, 100 S. Ct. 559 (1980); § 27 Restatement 
Second on Conflict of Laws. 
48  See, e.g., Kaiser Aetna v. I.C. Deal, 86 Cal. Ap. 3d 896; 150 Cal. Rptr. 615 (1978); Moon Carrier v. 
Reliance Insurance Col, 153 N.J. Super. 312, 379 A. 2d (1977); see further § 37 Restatement Second on 
Conflict of Laws. 
49  See Art. 247 Code of Arbitrage (the Code of procedure for commercial cases). 
50  Sec. 19 and 20 of the Code of Civil Procedure; see further Paras Diwan, Private International Law (3rd ed. 
1993) 569 s.  
51  See Art. 13 Paris Convention; Art. XIV Vienna Convention. 
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which in the cases under review is rather the rule than the exception due to the global effects of 
global navigation satellite systems and the likewise global effects of their malfunction.  
 
Like the jurisdiction rules also the choice of law rules for the determination of the applicable law 
require to distinguish between contract and tort claims. Though there are no conventions on a 
global level which unify the choice of law rules for these matters there do exist some relevant 
regional instruments of unification: for the – here less important – field of contracts the Rome 
Convention of 1980 and its successor, the Rome I Regulation,52 as well as the Inter-American 
Convention on the Law Applicable to International Contracts of Mexico, 1994,53 and for the field of 
tort law the Rome II Regulation.54 Outside the scope of these instruments the various and rather 
diverse national conflicts rules have to be applied.     
 

ii) Conflicts rules for contracts 
 
Both international instruments 55 and national conflicts rules 56 regularly allow the parties of an 
international contract to choose the applicable law. In the absence of any choice differing solutions 
are provided. The Rome Convention and Rome I Regulation provide for the law at the place of the 
party which renders the characteristic performance.57 Under the Convention of Mexico “the contract 
shall be governed by the law of the State with which it has the closest ties.”58 The closest ties must 
be determined taking into account all objective and subjective elements of the contract and the 
general principles of international commercial law.59  
 
National conflicts rules determine the objectively applicable contract law partly also by redress to 
the seat of the characteristically performing party,60 partly by applying a multi-factor approach 
which groups and weighs all relevant contacts,61 partly by taking the law of the place of 
performance 62 or of the place where the contract was concluded.63 
 

iii) Conflicts rules for tort claims  
 
On a regional level the Rome II Regulation designates “the law of the country in which the damage 
occurs” as generally applicable to international torts64 but knows also of more specific rules on 
product liability65 and environmental damage.  

                                                 
52  The Rome I Regulation is still a draft but it will be finally concluded in the next months and will probably 
enter into force in 2009.  
53  As yet, this Convention is in force only in Mexico and Venezuela. 
54  The Rome II Regulation enters into force in the EU Member States (except Denmark) on 11 January 
2009.  
55  Art. 3 Rome Convention and Art. 3 Rome I Regulation; Art. 7 and 8 Mexico Convention. 
56  See for instance for Russia: Art. 1254 Civil Code of the Russian Federation.  
57  Art. 4 Rome Convention and Art. 4 Rome I Regulation.  
58  Art. 9 Mexico Convention. 
59  Art. 9 Mexico Convention. 
60  For instance Russian law: Art. 1255 Civil Code of the Russian Federation. 
61  For instance the law of the single US States: see, e.g., Art. 3537 Civil Code of Louisiana (which codified 
this approach). 
62  See for instance Art. 834 (2) Vietnamese Civil Code of 1996. 
63  See as examples which represent many others: Art. 19 Egyptian Civil Code; Art. 7 Japanese Horei. 
64  Art. 4 Rome II Regulation (with the exception that the law of the common habitual residence and a more 
closely connected law take precedence). 
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On the level of national conflicts rules again a broad variety of solutions encounters. A widely 
accepted general principle designates the law of the country where the incident occurred (lex loci 
delicti). But the place of the tort may be either where the tortfeasor acted66 or where the victim 
suffered damage. Partly, the tort must be actionable both in the country where it was committed 
and where it was sued upon.67 In particular in the United States it is decisive with which country 
the tort and the parties are most closely connected.68 This has to be determined by weighing all 
relevant factors, in particular the place of the injury, the place of the tortious act, domicile, 
residence, nationality, place of business,69 but also other factors like the relevant policies of the 
forum, justified expectations of the parties etc.70 
 

iv) Evaluation 
 
In cases of damage caused by the malfunction of global navigation satellite systems it will often if 
not regularly be necessary to designate the applicable law according to the rules of private 
international law. With few exceptions of limited harmonisation this law is mainly national law and 
varies from country to country. Even the brief survey presented above shows a rather great variety 
of different conflicts rules when such damage has been caused. First, the conflicts rules for contract 
and tort claims differ. Second, even though the starting point for international tort claims is often 
the lex loci delicti principle there are many variations and exceptions to that rule. It is clear that in 
same cases the different conflicts solutions do not lead to the same law but produce differing 
results in this respect and promote thereby forum shopping. Not infrequently it is also rather 
unpredictable which law will finally govern a given case since many national laws grant the judge a 
rather wide discretion to designate the applicable law. In cases of international or even global mass 
disasters of the kind envisaged here the present system of private international law answers 
inappropriately to the challenge that like cases should be treated alike. 
 
d)  Diverse substantive laws 
 

i) General considerations 
 
The few conventions left aside which in certain specific situations may already cover damage 
caused by global navigation satellite systems 71 national contract and tort law has finally to be 
applied to claims concerning such damage. It is neither possible nor necessary here to give a full 
comparative account of the national contract and tort laws. Few remarks may suffice. 
 
 
 

                                                                                                                                                         
65  Art. 5 Rome II Regulation (mainly the law of the country where the product was marketed). 
66  See for instance China: § 146(1) General Principles of Civil Law; further Young, IPRax 1993, 343 et seq.; 
Xu Guojian, ICLQ 1991, 684 et seq.; also Russia: Art. 1219(1) Civil Code of the Russian Federation (both with 
certain exceptions)..  
67  See, e.g., India (which still follows the former English rule of double actionability): see for instance The 
Kotah Transport Ltd. v. The Jhalawas Bus Service Ltd., 1960 Raj.224; further Paras Diwan, Private International 
Law (supra fn. 50) 551 ss., 570. 
68  See, e.g., Babcock v. Jackson, 191 N.E. 2d 279 (N.Y. 1963); Reich v. Purcell, 432 P. 2d 727 (Cal. 1967); 
further Rosenberg/Hay/Weintraub, Conflict of Law. Cases and Materials (10th ed. 1996) 520 et seq.; 
Scoles/Hay, Conflict of Laws (2nd ed. 1994, Suppl. 1995) 570 et seq.; also § 145 (1) Restatement Second on 
Conflict of Laws. 
69  See § 145 (2) Restatement Second on Conflict of Laws. 
70  See § 6 (2) Restatement Second on Conflict of Laws. 
71  See supra under VI. 3. 
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ii) Claims in contract 
 
A damages claim in contract generally requires a breach of contract, a damage and causation 
between both. Differences between national laws exist as to the requirement of fault; while some 
systems require fault, others provide for strict liability with certain excuses.72  With respect to 
contracts for services the fault principle may prevail. Sometimes, national law even expressly 
implies a contract term that the service provider “will carry out the service with reasonable care 
and skill” 73 thereby adopting a fault standard.74 In contract there is a tendency to place the burden 
of proof on the debtor who must prove that he acted with reasonable care and skill.75 Major 
differences between the legal systems exist with respect to the extent of damages in contract 
although the principle of full compensation is generally the common starting point.76  
 

iii) Claims in tort 
 
The general tort law is most frequently based on four requirements: damage (partly limited to 
certain protected interests such as life, body, property etc); wrongfulness (breach of a duty); fault 
and causation. Generally the claimant bears the burden of proof of all these elements. If these 
requirements are met then full compensation (restitutio in integrum) is owed. However, the single 
elements are not everywhere understood in the same sense and applied in a uniform sense.77  
 
Regularly this basic liability scheme is supplemented by strict liability statutes or precedents which 
dispense with fault in cases of specific activities which are unusually dangerous or place 
unreasonable risks on possible victims. Under strict liability only few grounds of exoneration are 
recognised.78 The rather widely accepted example of strict product liability,79 however, may be 
already on the retreat in some parts of the world.80 Partly the courts are given discretion, and 
partly they are not permitted, to extend strict liability statutes by way of analogy.81 Partly those 
statutes provide for maximum amounts for damages. Rather far-reaching variations between the 
different legal systems concern the compensable heads of damage under tort law,82 in particular 
with respect to environmental damage. Some countries, in particular the United States, allow even 
for punitive damages. 
 

                                                 
72  See the comparative observations by Markesinis/Unberath/Johnston, The German Law of Contract (2nd 
ed. 2006) 444 et seq. 
73  See sec. 13 (English) Sale and Supply of Goods Act 1982.  
74  Markesinis/Unberath/Johnston, The German Law of Contract (2nd ed. 2006) 445 et seq. 
75  See thereon Magnus/Micklitz, in: Magnus/Micklitz, Liability for the Safety of Services (2006) 517.  
76  See the comparative observations by Markesinis/Unberath/Johnston, The German Law of Contract (2nd 
ed. 2006) 479 et seq.  
77  See the broad comparative studies on the single elements: Koziol (ed.), Unification of Tort Law – 
Wrongfulness (1998); Spier (ed.), Unification of Tort Law – Causation (2000); Magnus (ed.), Unification of Tort 
Law – Damages (2001); Widmer (ed.), Uninfication of Tort Law – Fault (2005). 
78  For a comparative survey see Koch/Koziol, in: Koch/Koziol (eds.), Unification of Tort Law – Strict Liability 
(2002) 395 et seq. 
79  In this sense with respect to the European Directive on Product Liability of 1985: ECJ [2001] ECR I-3569 
(C-203/99, Henning Veedfald ./. Århus Amtskommune) no. 15; ECJ, NJW 2006, 1409 (C-402/03, Skov Æg ./. 
Bilka Lavprisvarehus A/S; Bilka Lavprisvarehus A/S ./. Jette Mikkelsen, Michael Due Nielsen) Rz. 19.  
80  In the United States design defects and warnings defects are mainly subjected to negligence standards: 
see § 2 Restatement (Third) of Torts: Product Liability (1998). 
81  Koch/Koziol, in: Koch/Koziol (eds.), Unification of Tort Law – Strict Liability (2002) 395 et seq. 
82  For a comparison see Magnus, in: Magnus (ed.), Unification of Tort Law – Damages (2001) 185 et seq. 
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With respect to damage caused by the malfunction of a global navigation satellite system it is likely 
that most countries would require fault for the provider’s liability. Principles of strict product liability 
would however cover cases where defects of the hard-ware were the cause of damage. 
 

iv) Evaluation 
 
The national solutions concerning liability for damage caused by satellite-based service activities 
such as those here under review vary considerably. This fact will lead to differences in 
compensation. Depending on the applicable substantive law some victims will receive less or no 
damages than others for like losses.  
 
e)   Recognition of judgments 
 
A further aspect deserves short mentioning, namely the recognition and enforcement of judgments 
which have been rendered on claims for the compensation of damage caused by the malfunction of 
global navigation satellite systems. It is an aspect of rather high practical importance. If such 
judgments cannot be recognised and enforced in other countries in particular where the 
defendant’s assets may be located then the whole exercise of instituting proceedings and gaining a 
judgment would be frustrated. 
 
At present, no global instrument regulates the international recognition and enforcement of 
judgments in a general way. Some specialised conventions such as the Nuclear Conventions 83 deal 
however also with the aspect and provide for recognition and enforcement of judgments in the 
Contracting States. Further, a number of bilateral treaties concerns the matter and some states 
still recognise foreign judgments only on this basis.84 But regularly, this issue must be dealt with 
according to national and sometimes regional regulations applicable in the country where 
recognition and enforcement is sought. 
 
On a regional level the Brussels I Regulation provides for the recognition and enforcement of 
Member State judgments. Judgments rendered in one Member State have to be recognised and 
enforced in all other Member States unless few grounds like ordre public or failure of service allow 
to reject recognition.85 As far as the Brussels Convention and the Lugano Convention apply they 
contain almost identical rules and serve the same purpose as the Brussels I Regulation.  
 
On the national level a variety of solutions encounters. Regularly, the judgment must be final and 
conclusive, rendered by a competent court and must not offend the ordre public. But partly 
reciprocity is further required.86 Sometimes also any conflict with internal law hinders recognition.87 
Rather often it is further required that the defendant had been given proper notice of the suit and 
the opportunity to be heard.88  
 

                                                 
83  Art. 13 (e) Paris Convention; Art. XII Vienna Convention. 
84  This had been the prior Russian practice. 
85  See Art. 34, 35, 45 Brussels I Regulation. Again, Denmark is not bound by these provisions of the 
Regulation but by the respective rules of the Brussels Convention. 
86  See for instance for China: Art. 266 and 268 Civil Procedure Law of the People’s Republic of China and 
thereon Jing-ping, in: Paley, International Recognition and Enforcement of Money Judgments (1994) no. 
403.001 et seq.; probably also for Russia: Supreme Court of the Russian Federation, 7 June 2002, IPRax 2003, 
356 et seq. (in German translation). 
87  For instance in India: see sec. 13 Code of Civil Procedure; for further discussion see Sarkar, The Law of 
Civil Procedure (10th ed., 2004) 159 et seq.  
88  An example is the US: see § 98 Restatement Second on Conflict of Laws.  
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The short survey shows again a considerable variety of solutions which may have the consequence 
that judgments can be neither recognised nor enforced in countries where they were not rendered. 
In case of global activities with global effects this is an unfortunate outcome. 
 
 
VII. Shortcomings of the present solution and consequences 
 
At the outset it has to be stated that services based on global navigation satellite systems – 
despite their great and undeniable advantages – carry a certain potential to cause in worst cases 
tremendous damage. Possible victims should be satisfactorily protected against this risk. The 
present legal framework allows a certain protection of possible victims but the current solution 
suffers also from some significant shortcomings: 
 

• The main operators of global navigation satellite systems are and will be states or the 
European Community. To some extent they can invoke the defence of state immunity so 
that they cannot be sued in foreign courts. This is a disadvantage for potential victims 
outside the operator’s state. 

• In principle, for each claimant the international jurisdiction must be determined separately 
with respect to each possible defendant and almost regularly there may be more than one 
forum where a suit can be brought. The victim can generally choose between the different 
fora. At first glance this may appear as an advantage for victims because they are often 
granted the opportunity to sue at the place where the damage was sustained which may be 
their home country. But in cases of international mass disasters this leads to litigation in 
many states multiplying the litigation costs of the defendant(s) and reducing the assets 
available for compensation. Moreover, a just and fair distribution of all assets among all 
victims cannot be safeguarded. The first claimants have best chances of full compensation. 
A further disadvantage is the fact that the rules on international jurisdiction and their 
application are not everywhere clear beyond any doubt. It needs time and money to 
ascertain their contents and even then claimants may run a certain risk to have 
approached the wrong court.   

• At present it will often, if not regularly be necessary to determine the applicable law 
according to national or regional conflicts rules when damage is caused through a GNSS 
malfunction. Due to the different solutions this step may be complicated and may again 
cost time and money when a victim prepares a claim. Moreover, because courts are 
frequently accorded a certain discretion in determining the applicable law the outcome is 
often hardly predictable. The diversity of national or regional conflicts rules has the further 
consequence that courts of different countries apply different laws to like cases thereby 
again furthering forum shopping. 

• The final success of a claim depends on the contents of the substantive law that is 
applicable. Here, the national solutions for compensation of damage through GNSS 
malfunction vary widely. Often no claim will lie when the claimant is unable to prove fault 
on the part of the defendant. Great differences concern also the recoverable heads of 
damage and the level of compensation. Not infrequently like cases of damage are treated 
completely differently in different countries. For victims it may become a kind of lottery 
whether the applicable national law is favourable or unfavourable to them.  

• The recognition and enforcement of judgments on the compensation of damage through 
GNSS malfunction in other countries is not always secured. In a considerable number of 
cases such judgments would not be recognised in other countries. The party favoured by 
the judgment could not rely on it in the foreign country where for instance the other party 
may have assets. 
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In sum, the present rules on state immunity, international jurisdiction, applicable law, substantive 
liability and compensation as well as on recognition and enforcement of judgments do not 
altogether exclude victims from compensation in case of damage caused through global navigation 
satellite systems. But the problems and complexity of these rules make it difficult and in some 
instances impossible for victims of such damage to receive fair compensation and for defendants to 
care in advance for the situation that they become liable. 
 
Are these shortcomings serious enough to demand a change of the traditional rules of private 
international and procedural law according to which liability and compensation for damage in 
international cases are generally dealt with? The answer depends to some extent on how grave the 
risks of damage through GNSS malfunction are to be assessed. For certain risks the traditional 
rules have already been replaced by uniform conventions, in particular for the risk of damage 
through oil pollution at sea, through nuclear installations, during flight etc. At present the potential 
damage through GNSS malfunction can be assessed only in a hypothetical way. But as stated 
already at the outset due to the global effects of global navigation satellite systems there is a 
potential of extremely high damage which comes close to those risks for which international 
conventions have been concluded. It may be questioned how likely the entry of such risk in fact 
would be. But in case of doubt one should follow the precautionary principle and take reasonable 
steps of precaution in particular if the risk may not materialise frequently but if so may cause 
tremendous damage.   
 
Consequently, also for the protection against damage through GNSS malfunction a global solution 
should be sought. It is therefore advocated here that a global convention on civil liability for 
damage caused through global navigation satellite systems should be concluded.  
 
 
VIII. Possible Proposals  
 

1. General considerations 
 
An international convention as envisaged here had not to break entirely new ground. As already 
mentioned there are examples that could serve as models. The most prominent and apt model is 
the international liability regime for nuclear damage. This regime was likewise established in order 
to enable a new technology in, as was then thought, the common interest and to safeguard against 
its immense inherent risks. As far as it avoids the mentioned shortcomings it could be copied.  
 
The following part discusses possible solutions for the different procedural and substantive aspects 
that have been addressed above. 
 

2. State immunity 
 
A possible Convention on GNSS liability should exclude the defence of state immunity. As far as 
commercial activities of states are concerned this exclusion follows already from international 
customary law. But in the field here under review the immunity defence should also be excluded – 
as is the case with the Nuclear Conventions 89 or with the Convention on International Liability for 
Damage Caused by Space Objects of 1972 90 – insofar as victims claim damage caused through 
state activities which do not qualify as commercial or whose qualification is uncertain. Where states 

                                                 
89  See Art. 13 (e) Paris Convention; Art. XIV Vienna Convention. 
90  This Convention does not explicitly exclude the defence of state immunity but allows claims against 
states and intergovernmental organisations (such as the EU) by providing certain procedures for such claims. 
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or bodies such as the European Community establish worldwide services thereby transcending the 
boundaries of their sovereign territory there is no convincing reason that they should be exempted 
from an otherwise applicable jurisdiction in foreign countries even if these states or bodies act in 
the global common interest.   
 

3. International jurisdiction 
 
The proposed instrument should also regulate international jurisdiction. It should – again after the 
model of the Nuclear Conventions 91 but also of other conventions 92 – prescribe exclusive 
jurisdiction at the seat of the operator of the global navigation satellite system which caused the 
damage. This would allow a procedural channelling of all claims in connection with such damage. 
The litigation could be concentrated at one single court. Also an eventual distribution of all 
available assets of the defendant could be handled by one court. The equal treatment of victims or, 
as the case may be, of classes of victims could be safeguarded. These advantages outweigh the 
disadvantage that the exclusive jurisdiction of the court at the defendant’s seat forces victims 
regularly to sue in a foreign court. The disadvantage could be still minimised if operators of GNSS 
would be obliged to name a claims bureau in each Contracting State of the proposed Convention.  
 
The proposed instrument had also to secure its general priority over the provisions of the EC-
Treaty on jurisdiction of the European Court of Justice and of the Court of First Instance but could 
leave untouched those provisions in relation to entirely internal EU cases. 
 

4.   Applicable law 
 
An international Convention on GNSS Liability should further explicitly determine the applicable law 
for matters covered but not expressly regulated by that instrument. In general it should be the law 
at the seat of the system operator. Again the Nuclear Conventions provide an example for such a 
solution.93 The designation of the applicable law would avoid the difficulties and diversities to which 
the differing national choice of law rules lead. 
 

5.   Substantive law 
 

i) General considerations 
 
The central contents of an international instrument on GNSS liability had to be the material 
provisions on liability and compensation. Here not only the Nuclear Conventions but also further 
liability conventions such as the Convention on International Liability for Damage Caused by Space 
Objects of 1972, the Convention on Civil Liability for Oil Pollution Damage of 1969 (as amended by 
several Protocols), the Convention on Liability and Compensation for Damage in connection with 
the Carriage of Hazardous and Noxious Substances by Sea of 1996 or the Montreal Convention for 
the Unification of Certain Rules for International Carriage by Air of 1999 94 form the background 
and fund from which general principles can be derived. They can and should be used for present 

                                                 
91  See Art. 13 (a) Paris Convention; Art. XI (1) Vienna Convention.  
92  Other Liability Conventions deal also with the issue of jurisdiction but prescribe that exclusive jurisdiction 
lies in all states affected by pollution damage: see Art. IX Convention on Civil Liability for Oil Pollution Damage 
of 1969; Art. 9 Convention on Civil Liability for Bunker Oil Pollution Damage of 2001.  
93  See Art. 14 (b) Paris Convention; Art. I (e) and VIII Vienna Convention. 
94  A survey over international conventions relevant for GNSS activities is given by van der Dunk, The 
European Equation: GNSS = Multimodality + Liability, in: Liber Amicorum  Böckstiegel (2001) 231 et seq.  
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purposes. A short account of the relevant problems and possible solutions is given in the following 
text although further in-depth considerations remain necessary.  
 

ii) Definition of the material scope of a possible Convention 
 
A first necessary step is the definition of the material scope of application of the proposed 
Convention. The instrument should apply to any damage caused by the malfunction of a global 
navigation satellite system. The global navigation satellite system is to be understood as described 
above. It should include also those services which make local or regional use of such global 
systems. Whether the system is operated by a public body or a private enterprise should not 
matter. The definition requires further that a malfunction of the system was the cause of damage. 
The malfunction may be due to a design defect, manufacture defect or incorrect operation of the 
system or of one of its components except the receiving device. The latter is neither operated nor 
controlled by the operator of the global navigation satellite system. If the receiver does not work 
and causes damage the user must approach the seller or manufacturer of this device. Here the 
rules of product liability is the adequate and already existing remedy. 
 

iii) Definition of the operator 
 
A further issue of a future instrument would be the definition of the operator of the system who 
could be made responsible (as to channelling onto the operator see below). The operator should be 
the person or entity bearing the overall responsibility for establishing and managing the system. In 
case of GALILEO this is the European Community. For GPS it is at present the United States and for 
GLONASS the Russian Federation.95 It is not required that the operator owns all satellite or ground 
components of the system nor that it has built up or runs all those components. It suffices but is 
also necessary that the operator has the central control.  
 
Where global navigation satellite systems are run in cooperation of two or more states or entities 
(like the European Community) each functions as operator unless one of them is the leading 
operator with over-all responsibility.    
 

iv) Strict liability  
 
Many international liability conventions prescribe strict liability of the responsible person.96 Strict 
liability is the adequate reaction of international but also of national law 97 to specifically dangerous 
activities which create either high risks or risks for many people or risks to which potential victims 
are – often necessarily – exposed and which they are neither able to control nor to avoid or where 
proof of negligence of the risk creator is difficult if not impossible. Where liability is strict the victim 
need no more prove fault, in particular negligence of the liable person. It suffices but is also 
necessary that the victim proves causation between its damage and the damaging activity.  
 

                                                 
95  In space law it is the traditional approach that states are held liable for any damage cause by space 
activities; see in particular the Convention on International Liability for Damage Caused by Space Objects of 
1972. According to its Art. II the “launching State shall be absolutely liable”; see thereto also van der Dunk, 
The European Equation: GNSS = Multimodality + Liability, in: Liber Amicorum  Böckstiegel (2001) 231 et seq., 
235.   
96  See for instance Art. II Convention on International Liability for Damage Caused by Space Objects of 
1972; Art. 3 Paris Convention; Art. IV Vienna Convention; Art. III Convention on Civil Liability for Oil Pollution 
Damage of 1969; Art. 3 Convention on Civil Liability for Bunker Oil Pollution Damage of 2001. 
97  See thereto Koch/Koziol, in: Koch/Koziol (eds.), Unification of Tort Law: Strict Liability (2002) 395 et 
seq. 
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The risks of global navigation satellite systems may be considerable. Although the introduction of 
this technology is highly desirable because of its advantages it is likewise desirable that potential 
victims are adequately protected against the inherent risks. This aim requires the introduction of 
strict liability for GNSS. 
 

v) Exoneration 
 
Even the strictest liability regimes admit certain grounds of exoneration. The operator is generally 
exempted from liability if war (including civil war) or an exceptional natural disaster caused the 
damage.98 Partly, the intentional or negligent conduct of the victim may lead to an appropriate 
reduction of the latter’s claim.99 Eventually, the act or omission of a third party with intent to cause 
damage exonerates the actually liable person.100  
 
Under a future instrument on GNSS liability these grounds of exoneration should also be 
recognised. The system operator should be exempted from liability if the cause of damage were 
war or a comparable incident, a natural disaster or the conduct of a third person with the intent to 
cause damage. For all these exemption grounds it should be further required that they could 
neither be foreseen nor avoided. Intentional or negligent conduct of the victim should reduce or 
exclude the latter’s claim.    
 

vi) Channelling of liability onto operator 
 
One of the central questions is whether civil liability should be channelled onto the operator of the 
global navigation satellite system so that victims could only sue the operator (in the sense just 
defined) even if other persons involved in providing the system’s services had caused the actual 
damage. Such channelling is an essential feature of liability under the Nuclear Conventions.101 To a 
certain extent also the Oil Pollution Damage Conventions channel liability onto the shipowner in 
that they exclude liability of the shipowner’s servants agents.102 The main advantages of 
channelling are two: victims can always, and need only, sue the operator; they need not seek who 
in the complicated network of the service system is the correct defendant; they run no risk of 
having sued the wrong person. The second reason is that only the operator must take out full 
insurance for all potential damage while sub-suppliers, subcontractors etc need insure at most only 
their share (in case of a recourse action by the operator). This enables a certain concentration of 
insurance capacity both in the interest of victims and all those involved in the supply of the system 
services.103  
 
On the other hand it is argued that channelling reduces the incentive of all those persons who 
except the operator may also or even alone have caused the damage to take efficient care to avoid 

                                                 
98  This is the solution under, e.g., Art. 9 Paris Convention, Art. IV (3) Vienna Convention, Art. III (2) (a) 
Convention on Civil Liability for Oil Pollution Damage of 1969. 
99  See Art. IV (2) Vienna Convention, Art. III (3) Convention on Civil Liability for Oil Pollution Damage of 
1969. 
100  See Art. III (2) (b) Convention on Civil Liability for Oil Pollution Damage of 1969. 
101  See Art. 3, 6 Paris Convention; Art. II Vienna Convention.  
102  See for instance Art. III (4) Convention on Civil Liability for Oil Pollution Damage of 1969. 
103  See the arguments for channelling as stated in the Exposé des Motifs of the Paris Convention (as revised 
and approved by the OECD Council on 16 November 1982) no. 15; see thereto also 
Stoiber/Baer/Pelzer/Tonhauser, Handbook on Nuclear Law (2003) 112.  
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damage.104 This argument is however only valid if there would be no recourse of the operator 
against those third persons. It supports therefore that such recourse should be possible.  
 
A possible instrument on GNSS liability should channel liability onto the operator. The reasons 
given for the introduction of channelling under the Nuclear Conventions apply also here. Both the 
GNSS technology and the nuclear technology have also some features in common which allow a 
parallel. They resemble each other insofar as many sub-suppliers, subcontractors etc are involved 
in achieving the ‘end product’ making it difficult if not impossible for victims of a damage caused by 
these technologies to identify the single responsible cause and person. Furthermore, damage 
through both technologies transcends almost inevitably the boundaries of a single state and its 
compensation may reach astronomic amounts.  
 

vii) Heads of damage 
 
A further central point would be the circumscription of the recoverable damage. In this respect the 
law of the international liability conventions has developed over the years. In particular costs for 
preventive measures and environmental damage has become recoverable.105 Meanwhile the 
following heads of damage are recognised and are regarded as recoverable by or on behalf of the 
victim: - loss of life and personal injury, - loss of or damage to property, - economic loss as the 
result of these infringements, - costs of measures of reinstatement of the environment, - costs of 
preventive measures to reasonably mitigate damage after an incident, - any other economic loss if 
permitted by the applicable national law.106 An instrument on GNSS liability should provide for the 
recoverability of these heads of damage as well. However, it is advocated here that the instrument 
should avoid the reference to national law but should instead regulate the recoverability of pure 
economic loss itself. 
 

viii) Limitation in amount and time 
 
Many of the international liability conventions and in particular the Nuclear Conventions 107 limit 
liability of the liable person by a maximum amount per incident. They further fix the time within 
which victims must bring an action for damages. Also an instrument on GNSS liability should 
provide for such limits. The limits of the Nuclear Conventions could give some guidance for their 
contents. In regard of the limit in amount it could be argued that it is unnecessary because at 
present only states are engaged in GNSS technology and their liability should be unlimited since in 
case of mass disasters they have to step in anyhow in one or the other form. An international 
GNSS Liability Convention would however also cover the liability of private system operators who in 
future will eventually manage such systems. For them the reasons apply which support a limit in 
amount, namely their protection against too farreaching a liability for which no insurance coverage 
is available.108        
 
 

                                                 
104  See Faure, Economic Analysis (of strict liability) in: Koch/Koziol (eds.), Unification of Tort Law: Strict 
Liability (2002) 386. 
105  See in particular Art. 1 (f) Convention on Supplementary Compensation for Nuclear Damage of 1997 
(although this Convention is not yet in force). 
106  See the list in Art. 1 (f) Convention on Supplementary Compensation for Nuclear Damage of 1997; the 
Convention allows even compensation of an economic loss resulting from significantly impaired environment 
(Art. 1 (f) (v)). 
107  Art. 7 Paris Convention; Art. V Vienna Convention. 
108  For these reasons in nuclear law see Stoiber/Baer/Pelzer/Tonhauser, Handbook on Nuclear Law (2003) 
113. 
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ix) Proof 
 
Proof is partly a matter of substantive law, partly of procedural law. The burden of proof is mainly 
regarded as substantive law whereas rules and principles of evidence belong to the law of 
procedure. The latter is generally not unified by international conventions and need therefore not 
be regulated by a GNSS Liability Convention. But like in other liability conventions the burden of 
proof should be expressly regulated.109 In a future instrument on GNSS liability victims should bear 
the burden to prove their damage and its causation through the malfunction of a global navigation 
satellite system. The operator should bear the burden to establish a ground of exoneration. Also 
any contributory negligence should be pleaded and proven by the operator.  
 

x) Obligation to take insurance 
 
The Nuclear Conventions and the Maritime Liability Conventions on oil pollution and on carriage of 
hazardous substances provide as a specific feature that the operator or shipowner – the master of 
the dangerous source – is obliged to take out insurance or other financial security for its possible 
liability before engaging in its dangerous activity.110 Partly a fund solution has been introduced. 
Instead of or in addition to insurance the shipowner must contribute a certain amount to a fund. 
The amount depends on the likely risk. The fund then indemnifies victims to whom the shipowner 
has become liable.111 This compulsory insurance, fund solution or other security excludes the 
otherwise serious risk that a liable operator or shipowner cannot satisfy the claims up to the 
amount to which liability is incurred.  
 
A GNSS Liability Convention should also contain instruments which safeguard that the liable system 
operator is able to satisfy all claims up to the prescribed maximum limit of liability. As long as only 
states or the European Community are system operators such a solution might appear superfluous. 
But again, the proposed Convention has also to provide for cases where private enterprises become 
system operators. In that case such safeguarding is more than appropriate. The experience 112 with 
the Oil Pollution Damage Fund may encourage to establish a similar global fund for the 
compensation of damage caused through GNSS activities. The means of the fund would have to be 
paid by the system operators. 
 
The existing liability conventions grant victims regularly a direct right of claim against the 
respective insurance, fund or other financial guarantor.113  
 
 
 

                                                 
109  See, e.g., Art. III (2) and (3) Convention on Civil Liability for Oil Pollution Damage; Art. IV (2) Vienna 
Convention.   
110  Compare Art. 10 Paris Convention; Art. VII Vienna Convention; Art. 7 Convention on Civil Liability for 
Bunker Oil Pollution Damage. 
111  See Art. V Convention on Civil Liability for Oil Pollution Damage in connection with the Convention 
relating to the Establishment of an International Fund for Compensation of Oil Pollution Damage of 1971; Art. 9 
and 13 et seq. Convention on Liability and Compensation for Damage in connection with the Carriage of 
Hazardous and Noxious Substances by Sea.  
112  As to this experience see Renger, Recht und Praxis der Haftung und Entschädigung für Ölverschmut-
zungsschäden auf See, in: Koch/Willingmann (eds.), Großschäden – Complex Damages (1998) 151 et seq.  
113  See Art. 6 (1) Paris Convention and Art. II (7) Vienna Convention (however, both Conventions reserve a 
direct claim only if the applicable national law provides for such a right); Art. V and VI Convention on Civil 
Liability for Oil Pollution Damage; Art. 14 Convention on Liability and Compensation for Damage in connection 
with the Carriage of Hazardous and Noxious Substances by Sea. 
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xi) Recourse 
 
The proposed Convention should not exclude any right of recourse the operator may have under 
the applicable law against any third person. The channelling excludes direct claims of victims 
against third persons who without the channelling may also or alone be responsible for the GNSS 
damage. There is no reason to relieve these persons wholly from liability. Therefore the envisaged 
Convention should be without prejudice for eventual recourse claims of the system operator 
against these persons.114  
 

xii) Relationship with other conventions 
 
A future instrument would also have to solve the relationship with other already existing or future 
conventions. In case of a conflict between the future instrument and another convention the 
general solution should be that specialised conventions – like for instance the Nuclear Conventions 
– should prevail to the extent that they were also applicable. Whether a conflict would exist had 
first to be clarified by interpretation. For instance, a conflict of a possible GNSS Liability Convention 
with the Convention on International Liability for Damage Caused by Space Objects of 1972 has 
probably to be denied. The better view is that the latter Convention (Art. II: “damage caused by ... 
space object on the surface of the Earth or to aircraft in flight”) covers only cases where damage is 
caused by space objects in their corporeal capacity by hitting an aircraft or persons or objects on 
the ground and does not cover cases where signals emitted by space objects cause damage.115  
 

6.   Recognition of judgments 
 
As has been shown above it is often not certain that a judgment rendered in one country will be 
recognised in another country. It is therefore a considerable advantage of practical importance if 
international conventions such as the Nuclear Conventions 116 provide that judgments on matters 
covered by them have generally to be recognised and enforced in all Contracting States and that 
recognition and enforcement can be denied for very few reasons only (denial of being heard and 
public policy).117 The same solution is desirable for an international GNSS Liability Convention. 
 

7.   Further procedural issues 
 
Some further procedural aspects should be considered for an international GNSS liability 
instrument. Again, they can only be mentioned here. For easier access of victims to compensation 
it should be taken into account to oblige system providers to establish or at least to name a Claims 
Bureau in each Contracting State. As long as States or the European Community are the only GNSS 
operators a department of their diplomatic representation in each Contracting State could perform 

                                                 
114  This is also the general solution under the international liability conventions: see for instance Art. 3(6) 
Convention on Civil Liability for Bunker Oil Pollution Damage; Art. 6(f) Paris Convention (with some limitations). 
115  In this sense Epstein, Global Positioning System (GPS): Defining the Legal Issues of its Expanding Civil 
Use, 61 Journal of Air Law and Commerce 243 et seq., 269 et seq. (1995) with further references ; Hurwitz, 
State Liability for Outer Space Activities in Accordance with the 1972 Convention on International Liability for 
Damage Caused by Space Objects (1992) 18 et seq.; but contra for instance Larsen, Legal Liability for Global 
Navigation Satellite Systems, in Proceedings of the Thirty-Sixth Colloquium on the Law of Outer Space (1993) 
69 et seq. 
116  Art. 13 (d) Paris Convention; Art. XII Vienna Convention. Similar rules are provided for by the 
Convention on Civil Liability for Oil Pollution Damage (Art. X) and the Convention on Liability and Compensation 
for Damage in connection with the Carriage of Hazardous and Noxious Substances by Sea (Art. 40). 
117  See as an example Art. 12(1)(a) – (c) Vienna Convention. 
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this function. For future private operators it could suffice if they name a lawyers’ office in each 
Contracting State of the proposed Convention as their Claims Bureau.   
 
A further issue is the question whether any form of mediation should be made mandatory before 
victims can go to court. If so it is then questionable whether a global mediation centre for claims 
arising from GNSS activities should be established which had to deal with these cases. Should a 
fund solution be instituted an – independent – mediation centre could be established at the place 
where the fund organisation would be located. 
 
 
VIII.  Conclusions and Recommendation   
 
Global challenges require global answers. The highly advanced technology of global navigation 
satellite systems is an activity with global positive as well as negative effects. The risks created by 
this technology are considerable. The present legal framework does not provide an adequate 
answer to this challenge. The present legal framework is complicated, burdened with uncertainties 
and may leave victims without compensation without just reason. To amend these shortcomings, 
to provide safeguards against the risks of this new technology and also to facilitate its acceptance 
an international Convention on Civil Liability for Damage Caused by Global Navigation Satellite 
Systems should be concluded. This Convention should be formed according to the model of the 
Conventions on Liability for Nuclear Damage. Such instrument should primarily meet the following 
requirements: It should provide for strict liability of the operator of that system whose malfunction 
caused the damage in question. It should further channel liability onto the operator, define the 
notion of damage as including also environmental damage and costs of preventive measures, limit 
liability in amount and time and secure that operators of global navigation satellite services dispose 
of sufficient insurance or other coverage in the amount of their maximum liability. The Convention 
should also deal with the accompanying procedural aspects such as state immunity, jurisdiction, 
recognition and enforcement of judgments.  
 
The envisaged Convention would provide an adequate global answer to the global challenge that is 
posed by GALILEO and its companions. 



UNIDROIT 2008 – C.D. (87) 12 Annex VI  39. 

 

 
 

ANNEX VI 
 

 
 
 
Dr. Hans-Georg Bollweg      Berlin, 31 March 2008  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Initial considerations 
 

regarding the feasibility of an international UNIDROIT  
instrument to cover liability for damage caused by  

malfunctions in global (navigation) satellite systems 
 

 
 
 
 
 
 
 
 
 
 
 



40.  UNIDROIT 2008 – C.D. (87) 12 Annex VI 

 

 

I. Reasons for the considerations 
 
1. At the suggestion of the Italian government the UNIDROIT Governing Council held initial 

consultations at its 85th session in 2006 on the inclusion of a new project in the UNIDROIT 
Work Programme: The elaboration of an international instrument to cover liability for dam-
age caused by malfunctions in global (navigation) satellite services. 
 

2. At the 86th session of the UNIDROIT Governing Council in 2007, Governing Council mem-
ber Professor Carbone presented a feasibility study (C.D. (86) 20 Appendix), which was 
compiled in cooperation with his Italian colleagues Manzini, Masutti und Vasselli and is enti-
tled “The civil liability and compensation for damage resulting from the performing of Euro-
pean GNSS Services“. This feasibility study, which came to a positive assessment, was 
submitted to the 86th UNIDROIT Governing Council in 2007 together with a working paper 
(C.D. (86) 20) drawn up by the Secretariat entitled “Liability for Satellite-based Services”. 
 

3. During its consultations the 86th UNIDROIT Governing Council in 2007 agreed that “in view 
of that interest (Italian Government) on the one hand and concerns regarding the wide-
ranging applications on the other hand, informal discussions with all potentially interested 
Governments should be held with a view to commissioning, should those consultations have 
a positive outcome, a broad comparative feasibility study” (Uniform Law Review 2007-1, 
page 142 (150). In view of the reservations expressed by the present author during the 
session Professor Carbone and the present author were requested to pursue the matter fur-
ther.  
 

4. The UNIDROIT verbal note of 1 February 2008, which accompanied the “New Triennial 
Work Programme (2009 – 2011)” sent to the Member States, has the following to say on 
this matter: “Furthermore, at the request of the Government of Italy supported by the 
Governing Council at its 86th session, preliminary research is being conducted by inde-
pendent researchers on questions of liability for malfunctions of satellite-based navigation 
and other services.” Furthermore it is proposed that the Triennial Work Programme 2009 – 
2011 may include: “3. Work on liability for malfunctions of navigation systems and other 
satellite based services.” 
 

5. The 87th UNIDROIT Governing Council in 2008 will take up this issue not in the form of a 
special item on the agenda but as part of the discussions of the Triennial Work Programme 
(2009-2011). To this end an expert opinion entitled “Civil Liability for Satellite-based Ser-
vices”, prepared by Prof. Dr. Ulrich Magnus of Hamburg University, will be presented to the 
Governing Council to help it in its deliberations.  

 
6.  Both the feasibility study by Professor Carbone et al. and Professor Magnus’ opinion merely 

draw up a list of the potential problems in the areas of the law of contractual and non-
contractual liability as well as problems of private international law and international civil 
procedure faced by national law and present thoughts on the structure and the contents of 
an international public law instrument. In accordance with his terms of reference, Professor 
Magnus did not embark on examining any policy isssues, it being understood that those is-
sues were to be exclusively within purview of the mandate given by the Governing Council 
to Professor Carbone and the present writer. Consequently these studies do not discuss 
whether or not it makes sense for UNIDROIT to incorporate a project of this kind in its 
Work Programme. There is no discussion either of the issues, particularly relevant in this 
context, of prior involvement by other international organisations in such a project, of the 
political implications associated with a project of this nature or, finally, of the ongoing need 
for regulation in view of other international conventions (covering air, ocean-going and 
inland waterway traffic, for instance), which already envisage a liability system for damage 
caused indirectly by satellite navigation errors. 
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7. Having been requested by the 86th UNIDROIT Governing Council in 2007 to address this 
issue, the present author has compiled the following thoughts on the issue of feasibility. 
They deal in detail with the reservations already expressed during the session of the Gov-
erning Council with respect to the questions mentioned under Fig. 6 above.  
 

 
II. Necessary differentiation between global satellite services and global navigation 

satellite services 
 
1. In the matter of feasibility a distinction needs to be made between global satellite services 

in general and global navigation satellite services in particular. In the documents for the 
86th Governing Council in 2007 (C.D. (86) 20) and in the verbal note on the new Triennial 
Work Programme reference is made there either to satellite services in general or to navi-
gation satellite services and other services. On the other hand, Professor Carbone’s feasibil-
ity study addresses only navigation satellite services and, more precisely, only those of the 
European Galileo system. The same applies to the expert opinion just submitted by Profes-
sor Magnus. 

 
2. Global satellite services in general are provided by both public and private operators. They 

serve public and private purposes and have public and private users. Individual uses vary 
tremendously; they range from telecommunications, television and radio applications via 
weather forecasts, navigation, search and rescue services to police, military and secret ser-
vice uses. Different judgements will need to be reached concerning not only the liability is-
sues, but also the feasibility of an international instrument. This will depend on whether we 
are looking at public or private providers, public or private users, applications to maintain 
public (external and internal) security (e.g. police and military services, search and rescue 
services), the provision of basic public services and the infrastructure required by the state 
(e.g. weather reports for shipping and air traffic, telecommunications) and other public ser-
vices or uses for purely private purposes (navigation of private motor vehicles). A feasibility 
study assumes that these very different uses can be individually identified, thereby allowing 
definitive exclusion of those areas which are entirely unsuitable for a liability regulation de-
riving from an international convention (presumably all the satellite-based services run by 
public providers and uses for public purposes). To this end an empirical study must be car-
ried out before any assessment of feasibility can be made. 

 
3. However, if the focus is restricted to the global navigation satellite services, the area of 

application is much narrower and more specific, thus allowing feasibility to be assessed. In 
this sector there are just two systems (GLONASS, GPS) run by two public operators (Rus-
sian Federation, USA). A third system, Galileo, is under construction, which is to be oper-
ated from 2013 by a public-private partnership (PPP) in a legal form under private law. This 
system will be operated neither by the European Community, which provides it with politi-
cal support, nor by the Member States themselves. The Galileo services comprise naviga-
tion services only. These services can be used for both public purposes (e.g. military, po-
lice) and private purposes. There are reasons for doubting whether the use of the naviga-
tion services for public purposes is a suitable subject for international agreements. But 
even if there were to be a limitation to navigation satellite services for private purposes, 
other serious reservations would need to be considered. 
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III. Studies carried out by other international organisations to elaborate an interna-
tional instrument covering liability for navigation satellite services: economic and 
labour implications 

 
1. Liability for navigation satellite services deriving from international instruments as such and 

their individual regulations have been the subject of extensive investigations and consulta-
tions in the international arena for many years now.  

 
a. International Civil Aviation Organization (ICAO) and European Civil Avia-

tion Conference (ECAC) studies 
 
 (1) The development of a legal framework to govern the implementation of GNSS 

has been on the Work Programme of the Legal Committee of the International Civil 
Aviation Organization (ICAO) since 1992. First of all, a committee of legal and tech-
nical experts was established by the ICAO Council in 1995 which led to the adoption 
of a charter on the rights and obligations of states relating to GNSS services at the 
32nd ICAO Assembly in 1998. However, this alone was not considered adequate, as 
several aspects related to certification, operating structures, administration, cost 
recovery and, most importantly, liability were not addressed. The liability aspects in 
particular were found to merit further examination. The 32nd ICAO Assembly in 
1998 set up a new Study Group, the Secretariat Study Group on Legal Aspects of 
CNS/ATM Systems, which reported to the 33rd ICAO General Assembly in 2001. 
The 33rd Assembly mandated the ICAO Secretariat Study Group to finalize a con-
tractual framework, focussing predominantly on model clauses (ICAO doc A36-
WP/140, paragraph 1.1, Appendix 3 to this paper). 

 
 The main purpose of the contractual framework was to provide a number of legal 

and institutional provisions that are deemed necessary for addressing GNSS at re-
gional level. The contractual framework is based on a two-tier approach. On one 
level, it offers a regulatory agreement dealing with public law matters including cer-
tification, liability and jurisdictional matters. The other level consists of private con-
tractual agreements between the various stakeholders in which they would have a 
very large degree of autonomy, subject to certain mandatory elements determined 
by the regulatory agreement (ICAO doc A36-WP/140, paragraph 1.2, Appendix 3 to 
this paper). 

 
(2) The present author himself was a member of the EUROCONTROL Legal Task 
Force on GNSS Liability from 1999 to 2001. If his memory serves him correctly, 
these consultations were not concluded, being incorporated instead in the work of 
the ICAO Study Group on Legal Aspects of CNS/ATM Systems. 

 
(3) The Study Group submitted its final report in 2004. This report has the follow-
ing to say, inter alia, about the issue of liability (ICAO Doc. C-WP/12197, Appendix 
1 to this paper): 

 
3.3.2.: Approaches to the issue of liability 
 
3.3.3.: The Group identified three possible approaches to the problem of liability re-
lating to GNSS: 
a) to ensure that the doctrine of sovereign immunity and related principles will not 
be an obstacle to bringing all potential defendants, including all parties involved in 
the provision of the GNSS services, into legal proceedings before the court where 
the victim of an accident involving failure or malfunction of GNSS has brought ac-
tion; 
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b) to establish an adequate recourse action mechanism for the state having juris-
diction under article 29 and the aircraft operator to take recourse against the other 
party or parties (mainly the primary signal provider and the augmentation signal 
provider) involved in the provision of the services, to the extent that such other 
party or parties have been negligent in the provision of the signals; or 
c) to ensure adequate compensation coverage through compensation fund ar-
rangements, as have been set up in the field of maritime transport and other fields. 
 
3.3.4.: The group had detailed and lengthy discussions concerning the possible ap-
proaches to the problem of liability. A part of the group believed that, in order to 
achieve universality and certainty of the new air navigation system, the issue of li-
ability should be dealt with under a universal regime and should not be left to na-
tional law. Another part of the group, however, did not consider it necessary to es-
tablish a new universal liability system or a liability convention for GNSS, since 
there was no indication that the current liability regime under domestic law could 
not cope with GNSS, and further, since there was no connection between GNSS and 
the perceived gaps in the liability system. 
 
4. 1.: Pursuant to its mandate as confirmed by the 33rd Session of the ICAO As-
sembly, the Study Group also focussed on the consideration of a contractual 
framework as an interim framework for CNS/ATM systems. 
……… 
4. 3.: Elements of contractual framework 
……… 
4.3.6 Liability 
 
4. 3. 6. 1.: Article 6 provides that the liability of each party for failure to perform its 
obligations under this contract shall be governed by the liability regime applicable 
to its activity. This clause focuses on liability between parties in the contractual 
context, without addressing the issue of liability towards a third party. 
……… 
 
5.2. Discussion of an international convention in the Study Group 
………. 
“5.2.2: One view was that since a great number of states would have to authorize 
the use of GNSS signals, over which they have no control, the only way to secure 
confidence in the system would be by committing both providers and users to ac-
cept certain rights and obligations in the form of a binding international legal in-
strument. In the view of these members, the international convention should set 
out, inter alia, such principles as the acknowledgement of the paramount impor-
tance of the safety of international civil aviation, unlimited access to GNSS services 
on a non-discriminatory basis, the sovereign right of every state to control opera-
tions of aircraft and enforce safety regulations within its airspace and the obligation 
of providers to assure continuity, availability, accuracy, transparency and liability of 
GNSS services. It was further pointed out that the liability issue is an essential ele-
ment of the legal framework of GNSS, particularly in view of the multiplicity of the 
players and possible litigations taking place at the same time for the same event in 
a number of countries. According to this view, the implementation of a worldwide 
seamless and interoperable system such as CNS/ATM would not be compatible with 
a scattered liability system. These members supported the development of an in-
ternational convention which they believed had been an option favoured by the vast 
majority at the Rio Conference, and the 32nd and 33rd Sessions of the Assembly. 
They saw the contractual framework as a flexible interim solution from which an in-
ternational convention or other binding instruments might evolve.” 
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“5.2.3.: A second view was that ICAO’s existing legal framework, namely the Chi-
cago Convention, its Appendixes and the other elements, discussed in Part I above, 
including applicable domestic law, offered continued serviceability and no deficien-
cies had been found to impede the implementation of CNS/ATM Systems. It was 
unnecessary to establish a new universal liability system or a liability convention for 
GNSS, since there was no indication that the current liability regime under domestic 
law could not cope with GNSS, and further, since there was no connection between 
GNSS and the perceived gaps in the liability system. While legal issues had been 
discussed in various bodies of ICAO, at no point had any ICAO body achieved con-
sensus on a proposal for new global conventional law. At the same time, every 
ICAO body which had considered legal issues relating to CNS/ATM had been careful 
to state that work on legal issues must not be permitted to delay technical imple-
mentation of CNS/ATM systems.” 
………………………. 
“5.2.6. At the end of the discussion on the subject of a draft convention and its 
specific clauses most members present observed that since the implementation of 
GNSS was in progress, there was not enough experience on which the drafting of 
an international convention could be based. It was therefore advocated not to pur-
sue this matter, pending further development of GNSS:” 
 
This report was presented to the 35th ICAO General Assembly in 2004 for its atten-
tion and the adoption of a resolution (ICAO doc. A35-WP/75, Appendix 1 to this pa-
per). 

 
(4) The European Civil Aviation Conference (ECAC), acting on behalf of its 41 
member states, also submitted a working paper (ICAO doc.A35/WP/125; Appendix 
2 to this paper) to the 35th ICAO General Assembly. The draft of a “contractual 
framework” was first presented as Appendix B in the form of this Working Paper, 
which states the following: 

 
“4.1: A contractual framework which addresses GNSS must provide a unified struc-
ture capable of addressing both public law and private law arrangements between 
the various stakeholders. It needs to be comprehensive in coverage, addressing the 
full range of issues that concerns those stakeholders. The contractual framework 
proposed by the ECAC States is attached in Appendix B. It is not new. It was al-
ready presented and discussed at the 33rd Assembly, which asked for this comple-
tion as an interim step towards the development of a possible convention. 
 
4.2: It is based on a two-tier approach. On one level, it offers a regulatory agree-
ment dealing with public law matters including certification, liability and jurisdic-
tional matters. The second level is private contractual agreements between the 
various stakeholders in which they would have a very large degree of autonomy 
subject to certain mandatory elements determined by the regulatory agreement. 
These mandatory elements would focus, inter alia, on compliance with SARPs with 
regard to continuity, availability, integrity, accuracy, reliability, recognition of 
(strict) liability, compulsory risk coverage, recourse to arbitration, waiver of right to 
invoke sovereign immunity. Harmonisation of these essential parts of the contracts 
would help achieve a framework where the roles and responsibilities of all players 
involved are clear to all and where relationships are defined. 
 
4.3: The two main elements of this contractual framework, therefore, are the pri-
vate law contracts to be concluded between the parties involved in the chain of im-
plementation, operation provision and the use of GNSS signals and systems and the 
public law agreement between states involved to ensure these contracts are har-
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monised in order to contain the same essential provisions on safety, certification, li-
ability etc. In this way, the necessary distinction between the public and private law 
elements of this proposed contractual framework will be ensured. 
 
4.4.: The contractual framework being proposed by ECAC states is not a GNSS Con-
vention. While it includes binding elements, it also creates a flexible and readily 
available framework to cover all legal and institutional elements relating to GNSS at 
the regional level and harmonises contractual relationships between the parties in-
volved, providing clarity and legal certainty. It may, however, provide experience 
and know-how and represents a first step, which could evolve into a long-term fo-
cussed and precise global instrument of international law under the aegis of ICAO. 

 
By way of a long-term solution the ECAC further submitted a draft convention in the 
form of Appendix C to this Working Paper, which states the following: 

 
“5.2: The objective would be to achieve a dedicated convention limited to the es-
sential common elements for legally and institutionally adequate provision of GNSS 
services. It would address, in particular, liability, including the issue of third party 
liability which cannot be adequately addressed through the contractual framework 
solution. This convention is foreseen to be the most appropriate way to address all 
parties affected by such a global system in the long term.” 

 
The 35th ICAO General Assembly in 2004 resolved to finalise a “contractual frame-
work” in line with the ECAC proposal.  

 
(5) This issue was discussed again at the 36th ICAO General Assembly in 2007, al-
though this time no longer as a separate item on the agenda but as part of the 
“Work Programme” item. To this end ECAC again submitted a Working Paper (ICAO 
doc. A36/WP 140, Appendix 3 to this paper), which has the following to say on li-
ability: 

 
 “2.7.: The issue of liability has been widely debated in the context of the Galileo 

and EGNOS programmes over the past three years. The most important topics have 
been Third Party Liability, Design Risk, liability associated to the system operations 
and the Allocation of Liability. This illustrates the need for a framework as pre-
sented by the ECAC states in order to channel liability.” 

 
The Working Paper ends with the following conclusions: 
  
“3.1.: The contractual framework proposed by the ECAC States has already been 
recognized by ICAO in Assembly Resolution A 35-3 as a mechanism to create a 
flexible and readily available framework to cover all legal and institutional elements 
related to GNSS at the regional level and harmonises contractual relationships be-
tween the parties involved, providing clarity and legal certainty. 
 
3.2.: Developments in Europe with regard to EGNOS and Galileo confirm the need 
for such a contractual framework and highlight the need to align the said framework 
to take on board the need for harmonisation of, inter alia, international standards, 
certification, interoperability, liability allocation in a multi-State environment, par-
ticularly in the context of the European Single Sky legislation. 
 
3.3.: The contractual framework will be refined in the light of these developments 
and presented as soon as possible to the ICAO Secretary General and Council, as 
foreseen in the resolution. It is envisaged that the framework will satisfy the needs 
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widely voiced in ICAO regarding GNSS and will assist in clarifying many of the diffi-
cult issues faced and serve as a useful basis for ongoing discussions in the Legal 
Commission.” 

 
However, the 36th ICAO General Assembly in 2007 no longer regarded the finalisa-
tion of the “contractual framework” as the task of the ICAO, seeing responsibility 
for it as resting exclusively with the ECAC. The report of the 36th General Assembly 
in 2007, Legal Commission, (ICAO doc. A36-WP/297, Appendix 4 to this paper) has 
the following to say on this matter: 
 
“47.9.: The Commission noted its understanding that once a model of a regional 
framework is developed by the members of the European Civil Aviation Conference, 
such model could be distributed through ICAO to its member states, and interested 
states may use the information as guidance material to develop their own regional 
legal framework as appropriate.” 

 
Finally, the 36th ICAO General Assembly in 2007 downgraded the priority of this 
project from 1 to 3. In the author’s experience, this low level of priority means in 
effect that the ICAO has washed its hands of the project. 
 
The author is not aware of any similar studies having been carried out in other in-
ternational organisations concerning liability for satellite navigation in other traffic 
sectors. If so, they would need to be examined. 
 
 

b. Italian initiative for a Regulation of the European Community  
 
In late 2006 the Italian government launched an initiative for a European Commu-
nity Regulation on liability:1 In the course of an international workshop held in De-
cember 2006 / January 2007 in Rome, a “European GNSS Initiative for an EU 
Regulation on Third Party Liabilities (TLP)” (Presentation Appendix 5 to this paper) 
was presented and discussed with the participants. A “Draft Regulation on civil li-
ability and compensation for damage resulting from the performing of Galileo ser-
vices” (Appendix 6 to this paper) was presented, the intention being to establish a 
legal liability basis for damage caused by commercial Galileo services for the area 
covered by the European Community. The Regulation should have effect beyond 
the Member States as a result of individual user states outside the EC acceding to 
the Regulation through bilateral agreements under international public law. 
 
The Italian proposal for an EC Liability Regulation has reportedly been forwarded in 
the meantime to the EC Commission. 

 
2. The ICAO has been engaged in consultations for over 15 years now on an international 

instrument covering liability for global satellite navigation in air traffic, which will shortly 
come to a provisional conclusion upon completion of the ECAC’s “contractual framework”. It 
therefore appears very doubtful whether an international convention for global satellite 
navigation in air traffic is still necessary at all and whether UNIDROIT should include the 
project, which has evidently failed in the ICAO, on its agenda. These doubts are reinforced 
if it is borne in mind that the Italian government is simultaneously pursuing an initiative for 
a Liability Regulation of the European Community. A regulation of this kind supplemented 
by bilateral agreements under international public law, as is foreseen, would render a 
UNIDROIT convention unnecessary. 

                                                 
1  Giemulla/Heinrich, Responsibility and Liability for Galileo-Services, Zeitschrift für Luft- und Weltraum-
recht (ZLW) 2008, 25 (37). 
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Taking this into account, economic aspects (unnecessary costs) and labour aspects (unnec-
essary work) appear all the more significant, as do matters regarding UNIDROIT’s external 
image, should an ICAO project that has proved abortive after years of discussion be taken 
over or pursued in competition with a project in the hands of the European Community.  

 
 
IV. Feasibility of a UNIDROIT instrument covering liability for satellite-based naviga-

tion services: political and legal implications 
 
1. The above considerations notwithstanding, an international instrument (convention, model 

law) would have to face the fact there are currently only two international satellite naviga-
tion systems in operation in the world (three after the installation of Galileo), liability for 
which might conceivably be the subject for regulation by such an instrument. It is hard to 
imagine the countries responsible for GPS (USA) and GLONASS (Russian Federation), which 
are – in part at least – military systems, would subject themselves to an international liabil-
ity regime that is the outcome of international negotiations and is to a large extent heter-
onomous. Confirmation of this is provided by the consultation process within the ICAO, 
which renounced its initially global focus to concentrate exclusively on the EU’s Galileo sys-
tem. The Galileo system will not suffer comparable treatment. It enjoys the support of the 
EC and its 27 Member States, has a distinctly commercial dimension and is to be operated 
on a private basis or in private legal forms at least (PPP).2 The subject of this liability is 
readily identifiable; other subjects of liability are ruled out. However, the achievement of an 
international convention on liability for a single subject of liability appears highly unusual in 
the context of international public law at least. The ICAO, for its part, ultimately renounced 
this approach.  

 
2. Should it be the case, for political reasons, that consideration is to be given to just one 

subject of liability in the form of the company operating Galileo, it only would make sense if 
the regional economic integration organisation responsible for such a subject or the Mem-
ber States behind this organisation were to install a liability regime for it. There are some 
doubts whether UNIDROIT has the human resources and the financial means to carry out 
preliminary work for an EC liability regime as a service provider for the EC Commission. 
Having carried out preliminary studies at the international level for many years, the ICAO 
has evidently also come to realise that this is exclusively or at least primarily a European 
project; it apparently now sees the ECAC as being responsible for it and has placed the pro-
ject so far down its agenda that further work on it is ruled out to all intents and purposes. 
Even the Italian government, as the initiator of the UNIDROIT considerations, appears to 
regard this as a European project if it draft a EC regulation on satellite navigation liability 
and forward it to the EC Commission.  

 
3. A Regulation under Community Law would have the disadvantage of applying only to areas 

covered by the law-making competence of the Community. Moreover, it could not therefore 
cover cases of damage occurring outside the Community. On the one hand, this can be off-
set by the conclusion – in line with the Italian EC initiative – of bilateral agreements under 
international public law, which would entail the application of EC law, with the countries 
wishing to use Galileo. On the other hand, an international convention would only be supe-
rior to a regulation under Community Law if it were not only to come into existence, but 
were also to be ratified worldwide by all the countries in which there are potential users. 
But this is very unlikely to happen, especially when it comes to liability for malfunctions in 
European satellite navigation services. Here the interests of the EC Member States are 
likely to be diametrically opposed to those of the states which are not members of the EC. 
The former give their political support to the operator and are therefore primarily inter-

                                                 
2 Amended proposal for a Regulation of the European Parliament and of the Council on the further implementa-
tion of the European satellite radionavigation programmes (EGNOS and Galileo), COM (2007) 535, p. 8. 
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ested, although users themselves, in both a limitation of liability and the insurability of li-
ability as essential prerequisites for finding private investors and for setting up a private 
operating company.3 The latter are exclusively users and, in the event of such a limitation 
of liability, would see restrictions placed solely on the claims of their users, to which the 
operating company might otherwise be fully liable in accordance with their domestic legisla-
tion. The only conclusion that can be drawn from this for an international convention is that 
either it would not limit liability at all or only marginally and therefore the EC Member 
States would regard it as a creditor-friendly regulation and refuse to ratify it or, if liability 
were to be considerably limited, the non-EC Member States would regard it as a debtor-
friendly regulation and refuse to ratify it. A compromise regulation, which might be the only 
way of guaranteeing far-reaching (albeit never worldwide) ratification by both the EC Mem-
ber States backing the operating company and the non-EC Member States as users, is 
likely to be hard to find because of the very disparate interests involved. 

 
4. With regard to the feasibility of an international instrument covering liability for malfunc-

tions of global satellite navigation a further distinction must be made between 

 - contractual und extra-contractual (tortious) liability; 

- services used without a contract and free of charge and services used on a contrac-
tual basis and incurring costs; 

- the direct and indirect damage caused by satellite navigation errors; 

- the direct liability claim and the claim of recourse; 

- areas, in which liability extending to damage caused by satellite navigation errors is 
already regulated by special international instruments, and areas, in which there is 
a complete lack of any regulation on liability. 

 
a. Anyone paying a fee for the use of satellite navigation services is linked by contract 

to the system operator. Damages incurred by the user can, therefore, be regulated 
on a contractual basis. The claims arising can be made the subject of individual 
contractual regulations. This is all the more valid in that only a single legal subject 
– the operator of the satellite-based navigation system – can be considered as both 
the contractual partner and as the liability opponent. Moreover, regulation of liabil-
ity on the basis of an individual contract is more flexible than contractual liability 
specified in conventions. Hence it can be assumed that the contracts covering the 
provision of satellite navigation services will contain liability regulations of this kind, 
for instance in the form of penalty clauses.4 Moreover, an international instrument 
will soon be available in the form of the ECAC’s “Contractual Framework”, which will 
structure contractual liability in this field.  

 
b. If damage caused by a system malfunction is incurred not by the first user, who is 

contractually tied to the system operator, but by a second, third or fourth user, 
these latter are each linked by contract to the respective prior user and the last 
prior user to the system operator. Nothing would be more appropriate than to regu-
late the damages incurred by these other users on a contractual basis in their re-
spective contractual relations and to seek contractual recourse with the respective 
prior user. Thanks to his contract the first user in this contractual chain can then 
hold the system operator liable. Claims can therefore be settled in a contractual 
chain. The respective contract determines the existence, contents and extent of the 
claim. A statutory regulation, especially one of this kind in an international instru-

                                                 
3  Cf. Giemulla/Heinrich, Responsibility and Liability for Galileo Services, Zeitschrift für Luft- und Welt-
raumrecht (ZLW) 2008, 25 (29, 34 f.). 
4  Giemulla/Heinrich, Responsibility and Liability for Galileo Services, Zeitschrift für Luft- und Weltraum-
recht (ZLW) 2008, 25 (35). 
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ment, appears to be not only dispensable but also hardly suitable, given the indi-
vidual nature of the contractual relations. This is all the more valid in that ulti-
mately there is only one subject of liability who has to bear the damage in eco-
nomic terms at least. This is also the assumption made in the “Contractual Frame-
work” for satellite navigation in air traffic, which is to be limited to the key elements 
of liability in these contractual relations.  

 
c. In the event of any doubt, persons taking advantage of satellite navigation services 

without making any payment will not be tied by contract to the system operator. 
The use of services free of charge without any contract having been concluded is 
unlikely to have any consequences for either contractual or non-contractual liability. 
In the event of any doubt, the system operator will be well advised, when starting 
services free of charge, to make it clear by means of a statement readily accessible 
to anyone availing themselves of the services that the use of these services free of 
charge is undertaken at the user’s own risk and that no liability will be assumed. 
Anyone permitted to use services offered free of charge and without a contract be-
ing signed will not expect liability to be assumed if any malfunctions should occur in 
the system, along the lines of “what is free of charge is not worth anything.” 

 
d. However, if the contractual liability does not fully cover all damages, or if the re-

spective contractual partner is not solvent, an extra-contractual liability can be con-
sidered for the settlement of claims. The same holds true of cases in which the in-
jured party is not tied directly to the system operator or indirectly to the same, i.e. 
by means of an uninterrupted contractual chain (third party liability). Only for ex-
tra-contractual liability need serious thought be given to a regulation by means of 
an international convention. For in such cases individual contractual regulations 
cannot grant compensation, or adequate compensation at least, and the “Contrac-
tual Framework” covering liability for global satellite navigation in air traffic, for its 
part, does not encompass forms of liability between legal subjects who are not con-
tractually tied to one another. The Italian initiative for an EC Regulation on liability 
is evidently also limited to extra-contractual liability and, moreover, only to cases in 
which there is a lack of any direct or indirect contractual relationship between the 
injured party and the system operator (third party liability). 

 
e. Extra-contractual liability can only be of practical relevance in cases in which the 

user, who is directly tied by contract to the system provider, or the users, who are 
contractually tied to this user or his successors, suffer damage but do not receive 
full compensation because, for example, the maximum limits for liability have al-
ready been reached (e.g. in international air traffic pursuant to Article 21, para-
graph 2 of the Montreal Convention), which may not be exceeded in an individual 
contract or by a “Contractual Framework” (Article 29 of the Montreal Convention), 
or in which damages are incurred by third parties outside of these contractual rela-
tions (third party liability). As a rule, damages of this kind will only have been 
caused indirectly by system malfunctions in satellite-based navigation services but 
directly by another object (generally a vehicle), which was misdirected because of 
the malfunction. This applies, for instance, to accidents involving ships or aircraft in 
which passengers, primarily third parties who – or whose goods – were not con-
veyed by these vehicles, incur damage. 

 
On the other hand, there are already numerous international conventions for such 
cases of damage, which grant compensation to the injured party irrespective of the 
causality of a system malfunction in the satellite navigation. In the field of shipping 
they include the Athens Agreement and the 1992 International Convention on Civil 
Law Liability for Oil Pollution Damage; in inland waterway traffic the Strasbourg 
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Convention; in air traffic the Rome Convention, the Warsaw Convention and the 
Montreal Convention; and in special cases (e.g. the transport of nuclear material) 
also the Paris Convention on Third Party Liability in the Field of Nuclear Energy and 
the Brussels Supplementary Convention. Hence only minor gaps in protection will 
remain (in air traffic liability, for instance, for damages exceeding the maximum li-
ability limits specified in the aforementioned conventions or those to which the con-
ventions do not apply and which are not covered by the “Contractual Framework” of 
the ECAC). These gaps in protection require elaboration in detail, but that would 
exceed the scope of these considerations. Only where such gaps in protection are 
ascertainable can a need arise at all for action to be taken concerning a new inter-
national instrument. Otherwise a liability would be established on the basis of a new 
international instrument that would add to the existing liabilities deriving from in-
ternational conventions. This would only lead to unnecessary duplications and 
barely resolvable problems of differentiation.  

 
f. While such gaps in protection may remain in the existing international conventions 

and the Contractual Framework, they will generally be closed by domestic legisla-
tion applied in extension. In most cases this will be the domestic tortious liability in 
general and domestic product liability in particular.5 Given a product liability which 
entails considerable liability risks and is getting out of hand in individual countries, 
the EC and its Member States are understandably keen to harmonise domestic 
product liability in the field of satellite navigation. However, elaborating such an in-
strument and ensuring its ratification by those states to which it is addressed at 
least (see Fig. 3 above) would appear to be a largely futile undertaking. Moreover, 
it is very difficult to justify harmonising product liability or general liability in tort 
only for this relatively small segment of satellite-based navigation, but not in gen-
eral terms. Ultimately, any product liability covered by an international treaty would 
be obliged to resolve the difficult problem of the EC having a product liability direc-
tive, and thus a liability regime of its own for product liability in general, which 
would infringe product liability regulations in international conventions for special 
products. This contradiction will be almost impossible to resolve without a regula-
tion under Community Law on satellite navigation liability. 

 
 Moreover, while the need for harmonisation in this respect was studied in depth 

during the ICAO consultations, it proved impossible to reach agreement on the need 
for the relevant legal harmonisation (see the Final Report of the Secretariat Study 
Group (ICAO Doc. C-WP/12197, Appendix 1 to this paper). In the meantime the 
matter would appear to have resolved itself with the de facto abandonment of the 
project by the ICAO. 

 
g. The regulations referred to at e. encompass only the liability claim as such but not 

the right to recourse of the airline, ship owner or fund, whose aircraft or ship was 
misdirected because of a defective satellite navigation signal and as a result in-
flicted damage on the legal assets of others. As a rule, however, the person liable 
to the directly injured party in such cases will enjoy contractual relations with a 
user who is in direct or indirect contact with the system operator, (e.g. the directly 
liable airline with the air traffic control organisation and this organisation, in turn, 
with the satellite navigation operator). In such instances, recourse can take place 
within the contractual relations described above at b. without an international 
agreement being required or, indeed, proving helpful in any way because of its lack 
of flexibility.  

                                                 
5  For a detailed discussion of the situation under German law see Giemulla/Heinrich, Responsibility and 
Liability for Galileo Services, Zeitschrift für Luft- und Weltraumrecht (ZLW) 2008, 25 (29 ff.). 




















































































































































































































