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226. . Responsibility vs. liability

2261 : The Group also pointed out that respoﬂsibﬂity uﬁde: Article 28 should not be seen to be the -

same as liability. From the point of view of international law, Article 28 regulates the relationship between

States only and does not give a cause of action to private persons to claim compensation for damage. Such
claims- should rather be handled at the level of the apphcable domestlc law.

2.3 _ Councnl Statement of Pollcy

231 ' The ICAQO Council issued on 9 March 1994 its: Statement of ICAO Pol:cy on CNS/ATM

Systems Implementation and Operation, which laid the foundation for certain legal principles to be applied -

~to GNSS services, including the principle of universal accessibility without discrimination, sovereignty,
~ authority and responsibility of Contracting States, responsibility and role of ICAO, continuity and quality of
service, and cost recovery. It also addressed the issues of technical cooperation, institutional arrangements
- and implementation, global navigation satellite system, and airspace organization and utilization.

24 ‘ ‘ Excﬁange of Letters with the United States and the Russian Federation

241 The ICAQ Council further exchanged letters with the United States regarding GPS in
October 1994, and with the Russian Federation regarding GLONASS in June/July 1996. Both countries have
“offered their systems for use by the. international community free of direct charge for a period of at Jeast
ten years in the case of GPS and fifieen years in the case of GLONASS. These letters reiterated certain
principles in the aforementioned Statement of Policy, such as the provision of signals on a nondiscriminatory
basis to all users of civil-aviation, the maintenance of the integrity and reliability of the service, and the rights
of any State to control the operations of aircraft and enforce safety regulations within its sovereign airspace.

2.5 The Charter

2.5.1 “In October 1998, based on: the work of the LTEP, the 32nd Session ofthe Assembly adopted
Resolution A32-19: Charter on the Rights and Obligations of States Relating to GNSS Services. The
‘Charter embodied findamental principles which shall apply in the implementation and operation of GNSS.

252 With respect to the status of the Charter, one school of thought within the Study Group was

of the view that, while the Charter was a significant declaration, it was non-binding, Another school of

thought believed that the legal value of the Charter should not be underestimated. A Charter adopted

unzanimously in the form of an Assembly resolution was not devoid of all legal effects. The key factor was
 the willingness of States to agree on standards of conduct, rather than the form of such standards.

253 - Discussions after the adoption of the Charter centered around the question whether and
- how further arrangements should be made with regard to the long- term legal framework applicable to
CNS/ATM systems

2.6 : National law

2.6.1 ' A number of legal aspects of CNS/ATM systems are currently covered by applicable

national law, particularly in relation to. the issue of liability. In this context of the current legal framework, the

Study Group reviewed the national law of certain States representing different legal systems in relation to
liability rules which would be applicable to GNSS activities. The review showed that the substantive law

- '\1 .
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govemmg the habrhty of air taﬂic contro} (ATC) agenc1es which' would hkely apply. in case of failure.or -

malfunction of GNSS, is in all cases based on fault principles. It is, in. particular, based on negligence
(wrongful action or omission, in the case of one State on gross neglrgence) and it requues proof of fault of -

_--the ATC agency, or its employees or agents

3 PART' o , I_DENTIFIED INADEQUACIES OF THE CURRENT LEGAL-

A FRAMEWORK RELATIN G TO LIABILITY

‘3 L . On the. basrs of the review.of the current legal frarnework as set out in Part 1 above the -
.Group then exammed whether any inadequacies of the current legal framework could be identified, in .

partlcular in reIatlon to hablhty arlsmg from an aceldent caused by the malﬂmctlon or failure of GNSS

32 _' ' Prmclples governmg habllrty

3.2.1 Based on the study menttoned in paragraph 2.6.1 above, the Study Group expressed the view

.that in the provision of GNSS facilities within their territory, States remain liable nnder domestic law for loss

or damage resulting from their own negligence or fault, or that of their agents, whether they provide their own

‘ 751gnals Services or facllmes or procure their provision by others, to the extent that such negligence or fault
“is proven.

322 Similarly, States or international organizations providing GNSS signals, services or other
facilities to other States are liablé under domestlc faw for damage resultmg from their negligence or fatlt, or
that of their agents

3.23 Accordingly, States should ensure in their domestic legislation that persons suffering damage

. as aresult of negligence or fault of the State or its agents in the provision of CNS/ATM signals, services or
-other facilities, will be prowded with adequate remedies to obtain prompt, just and equitable compensahon

regardless of sovereigri zrnmumty

3.3 o In'adequaues of the current legal framework

331 °  While the substantive law referred to above may be reasonably adequate to determine or
apportlon Liability from. aemdents involving failure or malfunction of GNSS system, the procedural rules and,

" in particular, the applicable rules on _]unsdlcuon may not be adequate to bring all parties to the court in order

to ensure prompt and equitable compensation in these cases. In particular, the application of the docmne of

o sovereign immunity and related principles may in many cases render court action against States or -
" govemmental entities prowdmg ATC services by making nse of GNSS signals, facilities and services difficult
" or impossible, when such actron is brought abroad.

332 Approaches to the issue of _liability '
333 . The Group fdenﬁﬁed three possible epproaches to tlie problem of liabiiity relating to GNSS:

a)} to ensure that the doctrine of sovereign immunity and related principles will not be an .

obstacle to bringing all potential defendants, including all parties involved in the provision

_of the GNSS services, into legal proceedings before the court where the victim of an
accident in{rolving failure or malfunction of GNSS has brought action; -
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b) to establish an adequate recomrse actlon mechanism for the State having jurisdiction -
under Article 28 and the aircraft operator to, take recourse against the other party or
parties (mainly the primary signal provider and the augmentation ‘signal provider)
involved in the provision of the services, to the extent that such other pal‘ty or parties
have been neghgent in the prowsmn of the 31gnals or

c) toensure adequate compensation coverage through compensation find arrangements,
as have been set up in the field of maritime transport and other felds.

334 “The Group had detailed and lengthy discussions concerm'hg the .possibl_ej approaches to the
problem of liability. A part of the Group believed that in order to achieve universality and certainty of the new

air navigation system, the issue of liability should be dealt with under a universal regime and should not be left

to national law. Another part of the Group, however, did not consider it necessary to .establish a new

universal lidbility system or a- hablhty convention for GNSS, since there was no indication that the current’
liability regime under domestic law could not cope with GNSS, and further, since there was no connection
between GNSS and the perceived gaps in the liability system. Eventually, the Group supported a middle

ground, namely to explore the approach of a contractual framework. It was récommended that 2 number of
common elements, some of which are relating to liability, could be incorporated into the contractual
framework. Such common eIements should mclude at Ieast the following:

a) participants in GNSS mcludmg the contractual provider of services, shall comply with
the SA.R.Ps of ICAQ,

b) 'the issue of sovereign immunity;
" ¢) whilean Article 28 State remains entirely responsible for provision of ATC services in
- its territory, other participants also at the same time are responsible for the services or

elements they undertake to perform; consequently, Article 28 States may wish to ensure
 that an-adequate recourse mechanism is established;

d parﬁcipants in GNSS shall ensure that they have adequate means of risk coverage; and
~¢) liability should be based on fault.

335 ~ Certain Members of the Group maintained that these common elements should be mandatory
for all pames fo the contracfial framework Therefore, they should be incorporated into the framework
agreement as illustrated in Attachment G to this report, Other Members supported the inclusion of the

common elements in the contractual framework, under the condition that each party retains freedom whether -
to enter into the contractual framework

4, PART III - CONSIDERATION OF CONTRACTUAL FRAMEWOI_{K

41 . Pursuant to its mandate as confirmed by the 33rd Session of the TCAO Assembly

(paragraph 1.2 above réfers), the Study Group also focussed on the con31derat10n of a contractual ﬁamework :
as an interim framework for CNS/ATM systems. :
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42 . E Concept of contractual framework
421 A contractual ﬁamework may prowde alink between the prowider or prowders of szgnals and

« the State having Junsdlcuon under Article 28 of the Chicago Convention as regards the terms and condmons '
" under which GNSS' services are prcmded A contractual framework ay also- pr0v1de the necessary

prowsmns regardmg the issue of hablhty

422 o The djscussmn of the Group clanﬁed that in prm01p1e a contractual ﬁ:amework would bea

. non-mandatory framework, although several Members expressed the view that a set of mandatory common
- elements was requxred The framework: would cover. the relationships among different players in. various
stages of the provision of GNSS. services, mcludmg primary signal providers, augmentation signal providers,

. and States having jurisdiction under Axrticle 28 of the Chicago Convention: In view-of the possibility that the
contracts Telating to GNSS would be negotiated separately among different and numerous parties, certain

Members of the Group believed that in order to maintain a desired degree of uniformity and to provide

. ebsential assurances of confidence in CNS/ATM systems, a sét of common elements should be applicable
" to all the contracts. These common elenients are intended to have considerable persuasive force in the

search for uniformity. Some of the common elements relating to liability have been 1dent1f1ed in paragraph

3.1 above. These arrangements must be consistent with the Charter

‘43 - Elements of contractual framework

43.1 - The Stuciy Group discussed in detail and concluded on a set of confractual clauses in the form
of a “Draft Contractual Framework Relating to the Provision of GNSS Services” as’ set out in

.Attachment F (hereinafter referred to as the “Draft Contractual Framework™), which was supported by the
g jority of the Group. The following elements form part of the Draft Contractual Framework: '

432 . 7 Part:es

4321 = CArtcle 1 of the Draft Contractual Framework deﬁnes the partles uuder the framework and_ _

the scope of application of the framework. The framework i is principally designed for the relationship between

the Air Traffic Service (ATS) provider. arid the GNSS signal provider, which is defined in Article 2, but may

also be used to cover the relationship between the ATS provider and the augmentatlon signal provider and

potentially other parties. Each contract would be appllcable to the a.u‘space where the respectlve ATS

provider is responsxble for prowdmg its services.

: - 433 -Obhg_atmns‘of the GNSS 51gnal provider

4331 Article 3 sets out the basic obligations ofthe. GNSS signal proﬁder including provision of the

signals, obtaining of licence if required, compliance with the safety management provisions, and provision of ‘
relevant aeronautic information. Detalled technical criteria should be speHed out in an annex, whlch should .

be drafted by experts

434 - - Obhgatmns of the ATS prcmder
4341 - Aticle 4 sets out the ba51c obligations of the ATS prowder mcludmg obtaining the necessary

authorization for the use of GNSS signals, coordination with-the GNSS signal provider with a view to

-facilitating the transmission of the signals, compliance with the safety management provisions, and payment _

of the service charges to the GNSS signal provider, if applicable.
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435 . . Costrecovery
4351 Atticle 5 allows the GNSS signal providér to establish a cost recovery mechanism for the

purpose of recovering the cost of such services from the users of GNSS signals. It was suggested that such

" mechanism shall ensure the reasonable allocation of costs among civil aviation users themselves and among
<ivil aviation users and other system users, in view of the current statistics that aviation users only amount
.to a small percentage of the users of the 51gnals

436 Liability

4361 Article 6 provides that the liability of each party for failure to perform its obligations under -
this contract shall be governed by the liability regime applicable to its activity. This clause focuses on liability
between the parties in the contractual context, without addressing the issue of liability towards a third party.

437 Other matters

.4 3.7.1 Article 7 addresses the issue of recourse and indemnification; Article 8 dedls with- waiver

of sovereign immunity, in order to facilitate the resolution of the liability i issues as identified in Part IT of th:s
report; Article 9 provides for the settlement of disputes.

d‘l 38 When Attachment F was introdticed and discussed in the Gfoup, a large majority was of
the view that the contractual framework set out therein represents a realistic approach to the issue of a legal

" framework for CNS/ATM systems and accepted it.

4.4 - Alternative proposal by ¢ertain Group Members

441 Some strong views were expressed by some Members of the Group, however, that the
contractual framework should go beyond the content of Attachment F, namely that it should not be limited
to a series of contracts between the various stakeholders in the implementation of CNS/ATM systems, but
should include a framework agreement among States at governmental level mainty to define the mandatory
common elements which should apply. In their view, the agreement should not only address the relationship
between States but should also govem certain aspects of the contractual relationships involving the system
operators and service providers. Essential in the agreement is a set of mandatory common elements, which
would be respected by all players. Such mandatory elements could include, inter alia, compliance with ICAO
Standards and Recommended Practices, compliance with the Charter, compulsory risk coverage, recourse

. to arbitration, waiver of right to invoke sovereign immunity, and a central role for ICAO as global coordinator.

These views are reflected in Attachment G.

5. PARTIV - CONSIDERATION OF AN INTERNATIONAL CONVENTION

5.1  Discussion of an international convention in other ICAO fora

5.1.1 ‘ It was part of the mandate of* the Group to ‘consider an international convention for the
purpose of elaborating a long-term legal framework for CNS/ATM systems. The question whether there is
a need for an infernational convention on GNSS had already previously been the subject of extensive
discussions in ICAO fora, including the 28th and 29th Sessions of the Legal Commiittee, the World-wide
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- CNS/ATM Systems hnplementatron Conference held in Rio de Janelro from 1 1 t0 15 May 1998 and the 32nd
and 33rd Sessmns of the Assembly , ; _

5 1 2 The R10 Conference rec‘ommended that the complex legal aspects of the unplementatlon of -

~ CNS/ATM; lncludrng GNSS, require firther work by ICAO Such further work should seek to elaborate an
appropriate long-term legal framework to govern the operatlon and avaﬂabrhty of CNS/ATM, including the

consideration of cn international convention fcr this ptupose Such furfher work should nof, however delay

' nnplementatron of CNS/ATM

51.3 : Further to Assembly Resolutlon A32 20, the 33rd Sessmn of the Assembly demded that
further work on the legal aspects of CNS/ATM systems be carried out so as to finalize the concept of a .
contractual framework for CNIS/ATM as an interim framework and provrde apath toward its unplementatlon

' -mcluchng the consrderatron of an international conventlon

5.2 - Dlscussron of an mternatronal conventron in the Smdy Group.

52.1 _ Pursuant to the decisions of the 32nd and 33rd Sessions -of the Assembly, thé Group
considered the subject of an international convention which would set out rights and obligations of States in
relation to GNSS services. However, in spite-of detailed dlSCUSSlOIlS during several meetmgs of the Group,

_the Group could not find a consensus on this subject

522 ' Oneview was that since a great number of States would have to authorize the use of GNSS

-' srgnals over which they have no -control, the only way to secure confidence in the system would be by -
committing both providers and users to accept certain rights and obhgatlons ina form of a binding international -
legal instrument. In the view of these Members, the international convention should set out, inter akia, such

principles as the acknowledgement of the paramount importance of safety of international civil aviation, the

unlimited dccess to GNSS services-on'a non—dlscnmmatory basis, the sovereign right of every State to contiol

operations of aircraft and enforce safety regulations within its airspace, and the obligation of providers to
assure continuity, avarlabﬂlty, accuracy, transparency and liability of GNSS services. It was further pornted A
out that the Jiability issue is an essential element in the legal framework for GNSS, particularly in view of the
muIttphcrty of the players and possrble litigations taking place at the same time for the same event in a pumber
of countries. According to this view, the implementation of a worldwide seamless and interoperable systém
such as CNS/ATM would not be compatible with a scattered liability regime. These Members supported the
development of an international convention, which they believed had been an optron favoured by the vast -
majority at the Rio Conference, and the 32nd and 33rd Sessions of the Assembly They saw the contractual
framework as a flexible inferim solution from which an mtemahonal conventlon or other bmdmg mstrurnents .

_ might evolve,

523 ' A second view was that ICAQ’s existing lega.l framework namely the Chicago Convention,
its Annexes and the other elements discussed in Part I above, including applicable domestic law, offered
continued serviceability and no deficiencies had been found to impede ‘the implementation of ‘
CNS/ATM systems It was unnecessary to establish a new universal habrhty system or a liability convention
for GNSS, sirice there was no indication that the current liability regime under domestic law could not cope
with GNSS, and further, since there was no connection between GNSS and the percelved gaps-in the liability -
system. While legal issues had been discussed in various bodies of ICAQ, at 1o point had any ICAO body-
achieved consensus on a proposal for new global conventional law. At the same time, every I[CAO body

_ which had considered legal issues relat:ng to CNS/ATM had been carefid to state that work on legal issues
must not be permttted to delay technical unplementatton of CNS/ATM systems
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524 " A third group of Members shared a similar aspiration for an international convention as those

Members referred to in paragraph 5.2.2 above and indeed viewed this as the riecessary and long-term solution
fo the issue of a legal framework for GNSS. The constraint was in their view not a legal one but-one of
- practicality in that a convention would clearly take longer to put in place than a contractual framework.
Meanwhile, a contractual solution would not only help to bridge the gap, but alsc a convention would be likely
fo evolve more smoothly from a workable interim solution. Therefore, a contractual framework as referred
to in paragraph 4.4.1 above could servé as an interim solution between the status quo and the long-term
- elaboration of an international convention. It may be recalled that the framework referred to in paragraph
441 above would reqlure inter alia, a framework agreement among States at govemmental level.

'5.25 ‘The Members referred to in the preceding paragraph subnutted a proposed draft convention

which covered elements derived from the Charter, elements inspired by the LTEP recommendations, and '

other elements considered necessary to create a binding and embracing instrument of international law.
The Proposal by Certain Members of the Group relating to Mdin Elements of an International
Convention is set ‘out in At¢achment H for information; it should be noted, however, that thls draft does not
represent the view of the majonty of the Group.

5.2.6 At the end of the discussion on the s'ubject‘ of a draft convention and its specific clauises, most

‘Members present observed that since the implementation of GNSS was in progress, there was not enough -

experience on which the drafting of an international convention could be based. It was therefore advocated
not to pursue this matter, pending further development of GNSS.

527 " In sumrnary, when the issue of an international convention was on the agenda of the -

tenth meeting for final consideration by the Group, the majority view was that, at present, not enough

experience had been gained with the implementation of CNS/ATM systems, and GNSS in particular, and that_-

it was therefore premature at this point to elaborate and draft an international convention.  Another view
expressed was that an interriational convention was necessary and desirable.

6. PART V - OTHER ISSUES CONSIDERED BY THE GROUP

61 Two additional items had been included in the mandate of the Study Group, namely
consideration of issues relatmg to cormunications and to surveillance in the framework of CNS/ATM.

62 Issues relatmg to commumcatmns

621 With respect to the issue of liability and other legal principles relating to commumcatlons by
satellite, the Group noted the widespread use of liability disclaimer clauses in the telecommunications industry,
including the satellite communications industry. The Group reached consensus with respect to the finding that
despite the current practice on limited liability, the legal regime for telecommunications had not impeded public
confidence in the system. The use of communication satellites, as compared to the use of terrestrial systems,

did not present any new legal issues at the current stage. The disclaimer clause was almost muversa]ly used:

1t was the air traffic service providers’ responsibility to arrange redundancy .of communication services to

- satisfy the requirements relating to reliability, availability and continuity of the services. On the other hand,

in the light of further experience with CNS/ATM, and if deemed necessary and opportune, the issue of the
Hmitation of liability in commumcatxon services could be ﬁmher studied in the future.
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63 ISsﬁe; relating to surveillance
631. -  The Groﬁp also discussed the iegél issues relating to snrveillance. Since the issues relating

-~ to surveillance was not the major part of its mandats, the Group limited itself to a general discussion. It was
- noted that, since surveillance was.linked to both comimunications and navigation, the legal framework for -

. -this activity would largely depend upon the legal regimes applicable to these latter two elements of

"CNS/ATM systems. The Group furthier observed that, since sirveillance would depend more on automated

systems, a-shift of focus from human error I'iability‘to the equipment manufacturers® liability could be

expected. However, no separate lejgal issues regarding surveillance, which may need to be addressed at this 7

‘stage, were identified by the Group.

7. CONCLUSIONS

71" ONSS, which is one of the kej clements of the CNS/ATM systems, is in the process of
_ _implemeptation. The work of the Study Group was based on the premise that it has been generdlly agreed
.that there is no legal obstacle to the implementation of CNS/ATM systems and that there is nothing inherent

in CNS/ATM systems that is inconsistent with the Chicago Convention.

72 _ Current legal framework

7.2.1 - Under the current legal framework, the Chicago Conventioﬁ, in particular its Article 28, is -
- applicable to CNS/ATM. Other elements of the current framework include the ICAO Council Statement of

~. Policy, the Exchange of Letters of ICAQ respectively with the United States arid the Russian Federation, and
Assembly Resolution A32-19: Charter on the Rights. and Obligations of States Relating to GNSS

Services. The current framework also .includes. national law, since certain legal aspects of
CNS/ATM systems are governed by national law, particularly in relation to liability rules.

) 7_.2.2_ - Under Article 28 of the Chicago qu{fenfion,' Contracting States undertake to provide air
navigation services, including the relevant air navigation facilities, in accordance with the ICAO SARPs. The
.implementation of GNSS leaves unaffected the responsibility of States under Article 28 for provisien of air -

navigation services within their respective airspace. In fulfilment of stich responsibility, certain issues relating

to certification arid authorization of the use of GNSS, as well as the delegation of responsibility, will have to -
. be resolved by the relevant States. : Lo

7.2.3 The Group also recognized that, in providing the services under Article 28 when GNSS is

implemented, most States have to fely on -signals-in-space and their augmentation provided by others.
Accordingly, a link between the provider or providers of signals and the States having jurisdiction under

" Article 28 should be established.

+ 73 _ Inadequacy of the current legal framework
' 7_3 1 . The Group con_clﬁded that, while the substantive law governing liability may be reasonably

- adequate to determine or apportion liability from accidents involving failure or malfunction of GNSS system,

the procedural rules and, in particular the applicable rules on jurisdiction, may not be adequate to bring all

© parties to the court in order to ensure prompt and equitable compensation in these cases. In particular, the
application of the doctrine of sovéreign immunity and related principles may in many cases render courtaction’
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' agamst States or govenunental entities prowdmg ATC services by makmg use of GNSS 31gnals facilities and -

services difficult or impossible, when such act:on is brought abroad.

74 Consider_ation of cqntractual frame_work _

741 Pursuant to the decision of the 33rd Session of the Assenibly, the Group focussed on the
"consideration of a contractual ﬁamework, ‘which may provide a link between the provider or providers of

signals and the State having jurisdiction under Article 28 of the Chicago Convention as regards the terms and
conditions, under which GNSS services are provided. The contractual framework may also provide the
necessary provisions regarding the issue of liability. - A set of clauses for this contractual framework, in the
form of Attachment F to this report, was supported by the majority of the Group. Differences exists,
however, with respect to the scope and mandatory nature of the contractual framework. Some Members
regarded the framework as an optional, non-binding model contract, in respect of which States or other parties
retain freedom to accept. Other Members maintained that the framework should ‘contain 2 number of
mandatory common elements binding upon the parties, which should take the form of an intergovernmental
agresment, and which may gradually evolve in the fature into an international convention.

75 Consideration of an interﬁational’ con’v.éntidli

7.5.1 . -With respect to the subject of an international convention, in splte of detailed discussions

. dufing several meetings of the Group, no consensus could be reached on this subject. When the issue of the
‘international convention was on the agenda of the tenth meeting for final consideration by the Group, the

majority view was that, at present, not enough experience had been gained with the implementation of
CNS/ATM systems,; and GNSS.in particular, and that it was therefore premature at this point to elaborate
and draft an international convention. Another view expressed was that an international convention was

' necessary and desirable.
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STATEMENT OF ICAO POLICY ON
CNS/ATM SYSTEMS IMPLEMENTATION AND OPERATION
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STATEMENT OF ICAOQ POLICY ON CNS/ATM SYSTEMS
IMPLEMENTATION AND OPERATION

- Approved by the ICAO Council on 9 March 1994 and amended on 28 June 1996

In continuing to fizlfil its mandate under Article 44 of the Canventwn on Inrematzon al Civil
Aviation by, inter alia, developing the principles and techmques of international 4ir navigation and fostering

_ the planning and development of international air transport so as to ensure the safe and orderly growth of

international ¢ivil aviation throughout the world, the Infernational Civil Aviation Organizationi (JCAQ),.
recognizing the limitations of the present terrestrial-based system, developed the ICAQO communications,
navigationand surveillance/air traffic management (CNS/ATM) systems concept, utilizing satellite technology.

ICAQ considers an early introduction of the new systems to be in the intersst of healthy growth of

mtematlonal civil awatlon

The lmplementatlon and operation of the new v CNS/ATM systems shall adhere to the:
followmg precepts . ‘

1. UNIVERSAL ACCESSIBILITY

The principle of universal accessibility without discrimination shall govern the provision of all
air navigation services provided by way of the CNS/ATM systems. :

2. S_OYEREIGNTY, AUTHORITY AND RESPONSIBILITY OF CONTRACTING STATES

. Implementation aud operation of CNS/ATM systems which States have undertaken to

_provide in accordance with Article 28 of the Convention shall neither infringe nor impose restrictions upon

States” sovereignty, authority or responsibility in the control-of air navigation and the promulgation and
enforcement of safety regulations. States’ authonty shall be preserved in the co-ordination and control of
communications and in the augrnentatlon as necessary, of satellite navigation services.

3. RESPONSIBILITY AND ROLE OF ICAQ

~ In accordance with Article 37 of the Convention, ICAQO shall continue to discharge the
responsibility for the adoption and amendment of Standards, Recommended Practices and Procedures
governing the CNS/ATM systems. In order to secure the highest practicable degree of uniformity in all
matters concerned with the safety, regularity and efficiency of air navigation, ICAO shall co-ordinate and
monitor the implementation of the CNS/ATM systems on a global basis, in accordance with ICAQ’s regional
air navigation plans and global co-ordinated CN S/ATM systems plan. In addition, ICAO shall facilitate the
provision of assistance to States with regard to the technical, financiai, managerial, legal and co-operative
aspects of lmplementatlou. ICAO’s role in thé co-ordination and use of frequency spectrum in respect of

" communications and navigation in support of international civil aviation shall continue to be recognized.
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4. TECHNICAL CO—OPERA'I‘ION '

Inthe mterest of globally co—ordmated harmomous unplementatlon and ea:ly rea.hzatlon of

benefits to States, lisers and providers, ICAQ recognizes the need for technical - co-operation in the

uanementatlon and efﬁczent operation of CNS/ATM systems, Towards this end, ICAO shall play its central

' role in co-ordinating technical co-operation arrarigements for CNS/ATM systerns unplementatmn ICAOaiso
invites States in a position to do so to provide assistance with respect to technical, financial, managenal 1egal :

and co- operatwe aspects of unpiementatlon

5. INSTITUTIONAL ARRANGEMENTS AND IMPLEMEI‘JTA'I"ION

The CNS/ATM systerms shall, as far as 'pracfiqable, make"optimum ,u'se’ of. existinig '

organizational structure, modified if necessary, and shall be operated in dccordanice with existing institutional

arrangernents and legal regulations. In the implementation of CNS/ATM systems, advantage shall be taken,-

. Where appropnate of rationalization, integration and hannomzatlon of systems. Implementatlon should be '
~ . sufficiently flexible to accommodate existing and future services in an evolutionary manner. It is recogmzedr S

that a. globally co-ordinated mplementatlon with full involvement of States, users and service' providers -

- through, inter alia, regional air navigation planning and implementation groups, is the key to the realization

of full benefits from the CNS/ATM systems. The associated institutional arrangements shall not inhibit

" competition among service prov1ders complying with relevant ICAO Standards, Recommended Practices and

Procé:dures

6. - GLOBAL NAVIGATION SATELLITE'SYSTEM :

The global nawgatton satellife system (GNSS) should be implemented as an evolutionary
progressmn from existing global navigation satellite systems, including the United States' global positioning
system (GPS) and the Russian Federation’s global orbiting navigation satellite system (GLONASS), towards

" an integrated GNSS over which Contracting States exercise a sufficient level of control on aspects related
" to its use by, civil aviation. ICAOQ shall.continue to explore in consultation with Confmctmg States, airspace

usérs and semce providers, the feasibility of achieving a civil, mtematxonally comrolled GNSS.

A AIRSPACE ORGANIZATION AND UTILIZATION

: The airspace shall be organized so as to provide for efﬁcxency of service. CNS/ATM
systems shall be implemented so as to overcome the liniitations of the current systems and to cater for
evolving global air traffic demand and user requirements for efﬁ<:1ency and economy while maintaining or
improving the existing levels of safety. While no changes to the current ﬂ1ght information region organization

are required for implementation of the CNS/ATM systems, States may achxeve further efficiency and

economy through consohdatlon of facxhtles and services.
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8.  CONTINUITY AND QUALITY OF SERVICE

Continuous availability of service from the CNS/ATM systems,  including effective

amangements to minimize the operational jmpact of unavoidable system malfunctions or failure and achieve

expeditious service recovery, shall be assured. Quality of system service shall comply with ICAO Standards
of system integrity and be accorded the required priority, security and protection from inferference. '

"9, COST RECOVERY

: In order to achieve a reasonable cost allocation between all users, any recovery of costs
incurred in the provision of CNS/ATM services shall be in accordance with Article 15 of the Convention and
shall be based on the principles set forth in the Statements by the Council to Contracting States on
Charges for Airports and Air Navigation Services (Doc 9082), including the principle that it shall neither
inhibit nor discourage the use of the satellite-based safety services. Cooperatlon amongst States in their
cost-recovery efforts is strongly recommended. :
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l ' _ Ottice of the Administrator. . 800 Independence Ave.. S.W.
] Washington, D.C. 20551 - )

. US.Department
: of'ﬁunspo_narion
Federci Aviation
Adrn!r_usﬂ'aﬂo_n

".'ucT 114,1994

Dr. Assad Kotaite
" President of the Counci ,
~International Civil Aviation Qrganization

* 1000 Sherbrooke Street West
" Montreal, Quebec, Canada H3A 2R2

Dear Dr, Kotaite:
 This letter supersedes my letter of A pnl 14 1994,

I would like to commend on behalf of the Umted States, the Committees on Future Air
-.Navigation Systems- (FA.NS) of the International Civil Aviation Organization (ICAQ) for
ploneenng progress in the development of global statellite navigation for civil aviation. |

note in this regard that the ICAO Council, on December 11, 1991, requested the
Secretary General of ICAOQ to initiate an agreement between ICAQ and Global Navigation

Satellite System (GNSS) provider states concerning the duration and qualm of the future

" -GNSS.

' I would like to take this opportumty to reiterate my Government's oﬂ'er of the Standard
Positioning Service (SPS) of the United States Global Positioning System (GPS) for use by
the international community. As the United States made clear at the ICAQ Tenth Air
" Navigation Conference and the 29th ICAO Assembly, the United States intends, subject to
" the availability of funds as required by United Stateslaw, to make GPS-SPS available for
the foreseeable future, on a continuous, worldwide basis and free of direct user fees. This
offer satisfies ICAO reqmrements for minimumn duration of service (10 vears) and freedom
from direct charges. This service, which will be available as provided in the United. States

Government's techinical sections of the Federa! Radio Navigation Plan on a
nondlscnmmatory basis to all users of civil aviation, will provide horizontal accuracies of

100 meters (95 percent probability).and 300 meters (99.99 percent probability). The United
States shall take all necessary measures to maintain the integrity and refiability of the service
and expects that it will be able to provide at least 6 years notice prior to termmanon of GPS

_ope:anons or elimination of the GPS SPS.

The GPS/SPS is.a candidate component of the future GNSS as envisioned by FANS The

United States believes that making the GPS availabie to the international community will
.. enable states to develop a more complete understandmg of this valuable technology as a
component of the GNSS. The avatlab:htv of GPS-SPS, of course, is not mtended in any

[ /"
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way to limit the rights o any state to cantrol the operations of aircraft and enforce safety

regulations within its sovereign ‘airspiace.‘ : : ' '

In the coming yedrs, the international community must decide how to implement an
_international civil global navigation system based on satellite technology. The United States
pledges its fuli cooperation in that endeavor and in working with ICAQ to establish -~
appropriate standacds and recommended practices (SARP) in accordance with Article 37 of
_the Convenition on International Civil Avidtion (Chicago Convention). Consistent with this
- goal, the Unjted States expects that SARP's déveloped by ICAQ will be compatible with -
d that states will be free to augment GPS-SPSin

GPS operations and vice versa-and ill be _ |
ARP's, The United States will also undertake a continuing

accordance with-appropriats 3
exchange of information with ICAC regarding the operation.of the GPS to assist the ICAQ
Council in carrying-out its responsibilities under the Chicago Convention.’ ST

1 would be ‘g.rateﬁ:!‘i'f' you could confirm that [nternational Civil Avia;ioﬁbrganizatfdn is

satisfied with the foregoing, which [ submit in lieu of an agreement. In that event this letter
' understandings regarding the Global Pasitioning

and your reply will-comprise muzual 4 .
System between the Goverament of the United States of America and the International Civil

Aviation Organization.

: Sinceraly, .

A ‘il’/(;tf l‘/’:’"&:'.{" L] )

_-David R. Hinson  *
Administrator: : _
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INTERNATIONAL CIVIL-AVIATION ORGANIZATION
ORGANISATION DE LAVIATION CIVILE INTERNATIONALE
ORGANIZACION DE AVIACION CIVIL INTERNACIONAL .
MEXOYHAPOOHAR OPTAHU3ALIMA FPAMCIAHCKOM ABUALMM

',_,—J;-l.Jl el O el T o

“INTEANATIONAL AVIATION SQUARE, 1000 SHERBROCKE STREET WEST, MONTHEAL. QUEBEC, CANACA HaA 262
- TEL: {514) 285-8011 FA_CS!.'.'.::.E TEL; {S14) 288-4772 CABLES: ICAQ MONTREAL " TELEX: 05-24513

N "/=

-~

THE PRESIDENT OF THE COUNC.L

© Ref.: LE 4/49.1 |
(FLEBO513) o S -
' - 77 October 1994

Sir, - e _
' . T have the-honour 0 acknowledge receipt of ydur letter dated 14 Octbber 199+ which

supersedes your letter of 14 April 1994. - -

The letter of 1+ October 1994 reads as follows:

" I would like to commend, on behalf of the United States, the Committees on
" Furure Air Navigation Systems (FANS) of the' International Civil Aviation Organization
(ICAQ) for pioneering progress in the development of global satellits navigation for civil
ro aviation. I note in this regard that the ICAO Council, on- December 11, 1991, requested
L . the Secretary General of ICAO to initiate- an agreement between ICAQ and Global : —
' Navigation Satellite System (GNSS)-provider states concerning tie duration and quality of .

" . the future GNSS.
reiterate my Government's offer of the

-1 would like 16 take this opportunity 10
Standard Positioning Service (SPS) of the United States Globai Positioning System (GFS)
mmunity. As the United States made ¢lear at the ICAQ

for use by the international €0
Tenth Air Navigation Conference and the 29th ICAQ Assembly, the United States intends,
subject to the avuilability of funds as required by United States law, to make GPS-SPS

Mr. David Hinson
Administrator, Federal

Aviation Administration
U.S. Department of Transporution
800 Independence Ave., S.W.,
Washington, D.C. 20591
U.S.A. . s

Fax No.: 202 267 5047

A U P e v L B :
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amilable for the foreseeable future, on 2 continuous,  worldwide basis and free of direct
user faes. .This offer satisfies JCAQ requirements. for minimum duracion of service .
(10.years) and freedom from direct charges. ~'This service, which will be available as’
provided in the United States Governiment's technical sectons -of the Federal Rudio -
Navigation Plan on a nondiscriminatory basis to all users of civil aviation, will provide
horizontal accuracies of 100 meters (95 percent probability) and 300 meters (99.99 percent -
- probability), The United States shall eake ail necessary measures. to, maintain the integricy
and reliability of the service-and expects thar. it will ‘be able w provide-at least 6. years
notice prior to termination of GPS operations or elimination of the GFPS-SPS. )
Tha GPS-SPS is a candidate component of the funsre GNSS as envisioned by~
PS available to the international - .

"FANS, The United States believes that making the G .
community will ensble states to develop a more complere understanding of this valuable
technology.as a component of the GNSS. The availability of GPS-SPS, of course, is not
intended in any way to limit the rights of any stae o control the operatiods of aircralt and
enforce safety regulations within its sovereign airspace. o -

" In the coming years, the international community must decide how to implement
an intsrnational civil global navigation system based on satellite technology. * The United
States pledges its full coaperation in that endeavor and in working. with ICAO to establisk
appropriats standards and: recommended practices (SARP) in accordance with Article 37

of the Convention on International Civil Aviation (Chicago Conv¢ntion).. Consistent with
SARP's developed by ICAO will be compatible

lhis goal, the United Sttes expects that
. with GPS operations and vice versa and thae states will be frez to augment GPS-SPS in
accotdance with appropriate SARE's, - The United Sutes will also underzke a continuing
exchange of information with ICAQ regarding the operation of the GPS assist'the ICAC
Council in carrying out its responsibilities under the Chicago Convention. -
uld -confirm that International Civil Aviation
which I submic in lieu-of an agrsement. In -
mprise mutial understandings regarding tre
nment of the United States of America and

I would be grateful. if you co
Organization js satisfied with the. foregoing,
 that évent this lemer and your reply will co
‘Global Positioning. System -between the Gover,
“the International Civil Aviation Organization. . :
R - At the "12th Mesting of its 43id Session. on 26 Ocwober- 1994, the' Council of ICAO
. considered the offer contained in your letter; and T ampleased 1 jnform you that the arrangements

outlined in the offer are acceptable to the International Civil Aviation Organization. This offer will be
. Gommunicated-to all ICAQ Contracting States. : o S S

Accept, Sir, the assurances of my highest consideration.

yie
Assad Kotaite |
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ENGLISH TRANSLATION

MINISTRY OF TRANSPORT Moscow, 4 June 1996
OF THE RUSSIAN FEDERATION - U

: Si;,
- _  ‘This letter supersedes my letter of 5 February 1996. T : L B

The introduction of satellite technologies into world civil aviation operations marks a new stage -
in the. practical implementation of the future CNS/ATM concept developed by the International Civil
Aviation Organization (ICAQ). On behalf of the Russian Federation, I would like to congratulate ICAQ
on its great achievements in planning for the future air navigation 3ystem and express my hopes for its

" successful implementation in practice.

. One of the most important parts of the future air navigation system is the global navigation satellite
system (GNSS). At the Tenth ICAO Air Navigation Conference in 1991, the Government of the USSR
offered the world aviation community free use of the GLONASS global satellite navigation system. It was’
‘guaranteed that the system would operate for at least 15 years from the time of its full deployment in1995. -

on has now compléted the full deplojrment of the sbace coﬁéteiiation and

The Russian Federati | ]
GLONASS system is operational, providing the intended

_ .gfound control system for GLONASS, and the
aircraft position determination performance.

Using the powers conferred on me, I would like to confirm, on behalf of the Government of the
‘Russian Federation, the proposal made at the Tenth Air Navigation Conference concerning the provision
1 to the world aviation commiunity on a non-discriminatory basis

of a standard-accuracy GLONASS channe _ :
direct charges collected from users, subject to the allocation of

~ for a period of at least 15 years with no
f the Russian Federation. This channel will be accessible to

resources, as required under the legislation o '
ide position information with an accuracy of up to-60 metres in the

all civil aviation users and will provi

horizontal plane (with a probability of 0.997) and up to 75 metres in thie vertical plane (with a probability
of 0.997). It is not intended that any methods will be used to degrade accuracy.-. ' .
 “The Russian Federation will take all necessary measures to maintain the infegrity and refiability
of the service and expects that it will be able to provide at least 6 years' notice prior to termination of
services. : ' : T ' T

: To ensure GNSS use by world civil aviation, the Russian Federation is prepared to co-operate in '
 every way with ICAO in preparing appropriaté GNSS Standards and Recommended Practices (SARPs) in
accordance with the provisions of Article 37 of the Chicago Convention, and also to keep ICAQ constantly
informed of the operational status of the GLONASS system. . .

The Russian Federation hopes that the SARPs developed by ICAO will be compatible with
GLONASS system characteristics and, conversely, that the various States will be free to introduce the
augmentations which they require to increase the effectiveness of GLONASS use, in accordance with the
ICAQ SARPs, ) o ‘
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Theé Russian Federation will also undertake a coitinuing exchange of information with
assist the ICAO-Coancil in carrying out its responsibilities

o The prox;fisioh of the GLONASS system (0 the. world aviation community is aot.intended

in any way to limic the right of any State to control aircraft operations. and enforce flight safety.

. regulations in its sovereign airspace.

_ ‘ . Sinee [CAOQ is ta act as the'i;iternaiibnaf- ;o—brdina:ing body' for the global.impiemenration
of the future air navigation system, we-are prepaced to conclude an agreement with ICAO for the use of -
the GLONASS system by the world aviation community as’ an. element of the GNSS with the above-

mentioned characteristics. .
would coufirm. that. the International Civil Aviation
t above. If that is the case, this letter and your reply will

- .1 would be grateful if you
and the International

Organization is satisfied with the positions set out
constitute 2 mutual agreement hetween the Government of the Russian Federation

‘ Civi_f Aviation Organization ;oncerr_xing the GLONASS satellite navigation system,

Yours truly,

N P. Tsakh -
" Minister of Transport -

Dr. Assad Kotzite .
President of the Council of ICAC
Montreal - : o
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e : 29 July 1996
Sir,

I have the honour to acknowledge receipt 6f your letter dét_ed 4 June 1996 which

supersedes your letter of 5 February 1996.
_ The letter of 4 June 1996.reads as follows:_
R This Ietter.éupersedes nty letter of 5 February 1996. '

The introduction of satellite technologies into world civil aviation operations marks a new

. stage in the practical implementation of the future CNS/ATM.concept developed by the
International Civil Aviation Organization ICAQ). On behalf of the Russian Federation, I would

‘ Iike to congratulate ICAO on its great achievements in planning for the future air navigation

- system and express my hopes for its successful implementation in practice. .

Oné of the most important parts of the future air naviga:tidﬁ system is._'the'global pavigation

satellite system (GNSS). At the Tenth ICAO Air Navigation Conference in 1991, the Government
of the USSR offered the world aviation community free use of the GLONASS global satellite
navigation system. It was guaranteed that the system would operate for at least 15 years from the
_ time of its full deployment iz 1995. = . :

The Russian Federation has now completed the full deployment of the space constellation

" and ground control system for GLONASS, and the GLONA
intended aircraft position determination performance.

Using the powers conferred on me, I would like to confirm, on behalf of the Government

of the Russian Federation, the proposal made at the Tenth Air Navigation Conference concerning
the provision of a standard-accuracy GLONASS channel to the world aviation commuaity o a
non-discriminatory basis for a period of at least 15 years with no direct charges collected from
users, subject to the allocation of resources, as required under the legislation of the Russian -
Federation. This channel will be accessible to all civil aviation users and will provide position
information with an accuracy of up to 60 metres in the horizontal plane (with a probability’

of 0.997) and up to 75 metres in the vertical plane (with a probability of 0.997). It is not intended
that arly methods will be used-to degrade accuracy. ' : ' ,

Mr, NP, Tsakh
Minister of Transport

- Ministry of Transport

of the Russian Federation
Sadovaja Samotechnaja; 10 -

- 101438 Moscow GSP-4

SS system is operational, providing the -
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' The Russian Federation will take all necessary measures to maintain the ihtegﬁty and .
reliability of the service and expects that it will be able to provide at least 6 years' notice prior to

) ten_nination‘of services.
- 7o ensure GNSS use by world civil aviation, the Russnan Federation is pfe’pared to co-
-operate in every way with ICAQ in preparing appropriate GNSS Standards and Recommended.

" Practices (SARPs) in accordance with-the provisions of Article 37 of the Chicago Convention, and
dlso to keep ICAQ constantly informed of the operzsional status of the GLONASS system. ‘

©* Thé Russian Federatior hapes tht the SARPs developed by ICAO will be compatible with
GLONASS system characteristics and, conversely, that the various States will be free to introduce.
‘the augmentations which they require to increase the effectiveness of GLONASS use, in -
accordance with the ICAO SARPs. - S
. The Russian Federation will also undertake a continuing exchange of ih'f_ormat_ion with
ICAO regarding the operation of GLONASS to-assist the ICAQ Council in carrying out its
" responsibilities under the Chicago Convention, : ~ .
. " The pfbvision of the GLONASS system to the sforld'aviation-community is not intended
in any way to limit thé right of any State to control aircraft operations and -enforce flight safety
- regulations in its sovereign airspace. - . _ S :
' . Since ICAO is to act as the international co-ordinating body for the global implementation
" of the future air‘navigation system, we are prepared to conclude an agreement with ICAO for the -
use of the GLONASS systemt by the world aviation community as an element of the GNSS with the
above-mentioned characteristics. s T ‘ ' .
- TI'would be gréteful if you would confirm that the Intémational__Ciirierviation O_rganization
is satisfied with the positions set out above. If that is the case, this letter and your reply will
constitute a mutual agresment between the' Government of the Russian Federation and the .
Internationat Civil Aviation Organization concerning the GLONASS satellite navigation system.”
At the 15th Meeting of its 147th Session on’ 14 March 1996, the Council of ICAO had
_considered this matter and the terms on which the offer of the Russian Federation should be accepted,
ing, I am pleased to inform you that the arrangements set

" Based on the decision of the Council at that meet )
forth in the offer are acceptable to the International Civil Aviation Organization.  Accordingly, I confirm

. that your letter dated 4 June 1996 and my present letter of acceptance constitute a mutual agreement
bétween the Government of the Russian Federation and the International Civil Aviation Organization -
concerning the GLONASS satellite navigation system. "Your offer as well as my present letter of
- acceptance, will be communicated to all ICAQ Contracting States, o

Ac’cept,' Sir, the assurénc_% of my highest consideration.

© Assad Kotaite

— e e — et it
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. "ASSEMBLY RESOLiJTiON A32-19: .
CHARTER ON THE RIGHTS AND OBLIGATIONS
-OF STATES RELATING TO GNSS SERVICES
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A32-19: Charter on the.R_ights and Obligations of States Relating to GNSS Services

Whereas Artlcle 44 of theConventzon on International Civil Aviation, signed on 7 December 1944 .
© (the “Chicago Convention™), mandates the International Civil Aviation Organization (ICAO) to develop the -
principles and techniques of international air navigation and to foster the planning and development of

international air transport;

Whereas the concept of the ICAO communications, navigation and surveillance/air traffic -
_management (CNS/ATM) systems utilizing satellite-based technology was endorsed by States and
 international organizations at the ICAO Tenth Air Navigatior Conference, and was approved by the 29th

Sessmn of the Assembly as the ICAO CNS/ATM systems

Whereas the Global Navigation S Satellite System (GNSS), as an important element of the CN SfATM _

systems is infended to prov1de worldwide coverage and is to be used for aircraft nav:gatmn

Whereas GNSS shall be compatible w1th mtemahonal law mcludmg the Chlcago Convention, its

* Annexes and the relevant rules applicable to oiter space activities;

Whereas it is appropriate, takmg into account current State practice, to estabhsh and affitm the
ﬁmdamental legal principles govemmg GNSS and : :

Whereas the integrity of any legal framework for the unplementatlon and operatlon of GNSS requires
observance of ﬁmdamental principles, which should be established in a Charter;

The Assembly

Solemnly declares that the following principles of this Charter on the R_tghts and Obhgatxons of States

Relating to GNSS Services shall apply in the implementation and operation of GNSS:

1. - " States recognize that-in the provision and use of GNSS services, the safety of international

civil aviation shall be the paramount principle.

2. Every State and aircraft of all States shall have access, on a non-discriminatory basis under

uniform conditions, to the use of GNSS services, including regional augmentatlon systems for aeronautjcal use
within the area of co\_rerage of such systems.

3. ay Every State preéerves its authority and responsibility to control operations of aircraft and
to enforce safety and other regulations within its sovereign airspace. :

b} The 1mpIementat10n and operaﬁon of GNSS shall neither infringe nior impose restrictions

'upon States' sovereignty, authority or responsibility in the control of air navigation and the promulgation and

enforcement of safety regulations. States' authority shall also be preserved in the co-ordination and control
of communications and in the augmentation, as necessary, of satellite-based air navigation services.
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'4f . Every State prowdmg GNSS services, mcludmg s1gnals or under whose Junsdmtlon such

services are provided, shall enisure the- contmmty, avallabﬂlty, integrity, accutacy and rel1ab1hty of such
services, mcludmg effective arra.ngements to minimize the operatlonal unpact of system malfanctions or

. failure, and to achieve expéditious service recovery. Such State shall .ensuré that the services ‘are in .

accordance with ICAQ Standards. States shall provide in due time acronautical mformaﬁon on an}r
: modlﬁcatxon of the GNSS semces that may aﬂ'ect the provision of the services. ‘

5, States shalI co- operate to secure the h;ghest practlcable degree of umfomnty in the prowsmn

_ ;aud operation of GNSS services. -

' States shall ensure that regmnal of subregional arrangements are compat[ble with the
pnnaples and rules set out in thls Charter and with the global planning and nnplementatlon process for GNSS.

6. ©  States recognize that any, charges for GNSS servmes shall be made in accordance with
Article 15 of the Chlcago Convention. : - .

7. ‘Witha view to facmtaUng global plamnng and unplementauon of GNSS, States shall be gmded '

" by the prmc1ple of co-operatlon and mutual asgistance whether ona bﬂateml or muitilateral basm

-8 Every State shall conduct its GNSS activities w1th due regard for the interests of othcr States.

9. Nothing in this Charter shall p:évent two or more States from jointly providing GNSS

services,

v
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RECOMMENDATIONS 1 TO 8 BY THE PANEL OF EXPERT'
ON THE ESTABLISHMENT OF A'LEGAL FRAMEWORK -
- WITH REGARD TO GNSS (LTEP) '

————
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LTEP Reg:ominendation 1to8 .<

"‘Recommendatlon 1

- ICAO SARPS on GNSS shouid cover the system performance criteria
of relevant satellite components, signal-in-space, avionics, ground facilities,
training and licensing requirements, and the system as a whole..

| Such ICAQ SARPs should contain adequate system performance and -
failure mode information to enable States to reasonably determine the safety
unpact on their air traffic service.

-

o Recommendation 2

With respect to all ICAO SARPs on GNSS, signal-in-space proxfider
States and provider international organizations should be involved in the
proposed ICAO verification and validation process so that SARPs and

. supporting ICAO documentation will be of high integrity.

Recommendation 3

States providing signals-in-space, or under whose jurisdiction such
signals are provided, shall certify the signal-in-space by aftesting that it is in
conformity with SARPs. '

The State having jurisdiction under the Chicago Convention should
ensure that avionics, ground facilities and training and licensing reqmrements
comply with ICAQ SARPs.

R

Recommendatmn 4

States ~providing &gnals—m—space or under whose _]IJI'ISdlCthIl such
.signals are provided, should ensure application of ongoing safety
‘management processes which demonsirate continued compliance with

signal-in-space SARPs. :

Recommendation 5

* States providing signals-in-space, or under whose jurisdiction'such
signals are provided, should produce a safety management system
document using the ICAQ forum referred to in Recommendation 8 below.
To the extent possible, such document should be consistent as regards
format and content. ICAO should distribute such s1gnal—1n—space safety
‘management system documentation.

s
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‘ 'Recommer_rdation 6

‘Bach State should deﬁne and ensure the applxcatlon of safety o
régulations for the use of the 31gnal-m-space as part of arr trafﬁc services

in its own alrspace

. Recommendatmn 7

For the purpose. Jf authorization by a. State of the use of the’ 51gna.1-m-

space in its airspace, additional information which may be required for such =~

~ anthorization should be made avaﬂable and distributed through ICAO. -
Other sources for obtaining such mfonnat[on may be used, inchiding,
inter alia, bilateral and multilateral atrangements, Safety Case and

-NOTAMEs. _

Recommendation 8

States recogmze the central role of ICAO in co- ordmatmg the gIobal

nnplementatlon of GNSS and in partlcular :

©a) estabhshlng appropnate Standards Recommended Pracnces and

procedures in accordance- with: Artlcle 37 of the Chicago Convention
1in the unplementahon and operation of GNSS

b co-ordmatmg and monitoring the implementation of GNSS ona globai

 basis, in accordance with- TCAO's regional air navigation plans and 7

global co-ordmated CNS/ATM systems plan;

' -c) facilitating the provision of assistance'to States with regard to. the
" technical, financial, managerial, legal and co—operatwe aspects of the

implementation of GNSS;

d co—ordinaﬁng with other organizaﬁens in any matter related to GNSS,

inchiding the use of frequency spectrum bands in which GNSS
constituent elements operate in support of infernational civil aviation;

e)‘ canymg out any other function related to- GNSS within the

.. framework: of the Chtcago Convention, including ﬁmctlons under
. Chapter XV of the Conventlon ‘

" More specifically, the ICAQ forum for exchange of information on GNSS
- certification couId have the fo]lowmg functions: :

a) toprovide liaison between State ATS prov1ders regulatory authonttes -

and 51gnal-m—space providers;
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to provide liaison between signal-in-space p’rovidérs 'and other States

with respect to the format and contents of safety management
system documents .

to identify the failure modes of the signal-in-space and their impacton .

 the safety of air traffic services nationally, and to refer thern to an

appropnate body as determmed by the Councxl

to identify what States requu'e from mgnal—m—spacé providers in order
to be confident that performance and risks associated with the signal-

© in-$pace are adequately managed over ﬂ1e life cycle of the system,

to. fac111tat_e mformatxon—shan_ng'between mgual-ln-space providers
.and othér States as to the contiriued compliance with the relevant

SARPs, in order to maintain conﬁdence in the reliability of the
system

e
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~ DRAFT CONTRACTUAL FRAMEWORK
RELATING TO THE PROVISION OF GNSS SERVICES

Whereas the. Global Nawgatlon Satelhte System (GNSS) 4s an 1mportant element of the-
commumcatxons navigation and surveillance/air traffic management (CNS/ATM) systems, is mtended to -
provide worldwide « coverage and is to be used for a1rcrafc nav1gatlon :

Whereas the Parties are desurous to develop the long-tenn GNSS -for civil aviation purposes n
accordance with the principles enunciated in the Charter on the Rights and Obligations of States Relating .
to GNSS Services, adopted by the 32nd Session of the Assembly of the International Civil Aviation
Orgamzatlon (ICAO) (A32-19), as set out in the Appendlx (hereinafter referred to as the “Charter”) o L

e

Wheréas the Parties aim at ensuring technical and operational accesszbihty, contmmty, avaﬂabmty,

 integrity, accuracy and reliability of GNSS services;

- Whereas the Parties to this contract whlch are States reaf’ﬁnn their commxtment to act in conformity = -
with infernational law and the principles governing GNSS, in particular the Convention on International
Civil Aviation (the C}ncago Convention), its Annexes, the Charter and the relevant rules applicable to outer

. space activities; and the Parties which are not States are committed to'act in accordance with applicable law; -

- Therefore, the Parties have sgreed Aas_ follows:

Article 1 — Parties and Scope of Application

. The present contract prescribes the rights and obligations of [insert Name of Party], heremafter “the
Air Traffic' Service (ATS) Provider”, and [insert Name of other Party), hereinafter “the GNSS Signal
Provider”, in respect of all services related to the GNSS signals for the purpose of air nav1gatlon The contract
is applicable to the auspace for which the ATS Provider is respons1b]e in relation to its services. ‘

Article 2 — GNSS Signal Provnder

. For the purposes of the present contract the term “GNSS Slgnal Prowder” may refer to either:
a) a primary signal provider from the core satellite constellatlon; or
b) an augmentation signal provider,

as the case may be.
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Obligations of the GNSS Signal Provider

: Tﬁe GNSS Signal Proﬁder undertakes to:

)

prowde the srgnals during the term of this Gontract Wlth the’ required contmurty, avallabrhty,
. mtegnty, accuracy and rehabllrty, as specitied iix multﬂaterally agreed- standa*ds in parttoular the ‘

' ~ minimnm standards of ICAO;

5

c).

Article 4 -

. terrrtory of which the srgnals are controﬂed

1f the GNSS Slgnal Provider is not a State entity, obtam a licence as requlred by the State in thf

-

comply wrth any requlrements ansmg from the safety management provrsrons of the relevant

‘Standards and Recomtmended Practices and Procedures for Air Navi gatton Semces of ICAQ;
. and- '

affect the services provrded by the ATS provider.”

Obljgatio‘ns of the ATS Prov_ider

The ATS i?rovider tmdertakes to: 7

a)

b)

if it is not 2 State entity, obtain from the relevant State the necessary authorization for the use
of GNSS signals provided by the GNSS Signal Provrder for air trafﬁc services within the alrspace

under the Junschct:on of* that State;

coordinate w1th the GNSS Signal. Provrder w1th a view to facmtatmg the transmrssmn of the
signals and other matters relating to the operation of the GNSS S

comply w1th any. requtrements arising from the safety management provrsmns of the relevant
Standa.rds and Recommended Practices and Procedures. for Air Navrgatlon Serv1ces of ICAC;

- .and

CArticle 5

pay the service char_ge’s to the GNSS Signal Pro'vider,’ if applicztble.

- Cost Recovery

Pu.rsuant to Article 15 of the Chlcago Convention and paragraph 6 of the Charter, the GNSS Slgnal

- Provider shall be entitled to establish a cost recovery mechanism, for the purpose of recovering the cost of
- suchservices from the users making use of GNSS signals so provided. Such mechanism shall ensure the
reasonable allocation of costs among civil avratlon users themselves and among civil aviation users and other

System users.

- A'rticle'ﬁ -

Liability

The habrhty of each Parcy for faﬂure to perform 1ts obhgatlons under thrs contract shal] be govemed

. . bjf the Ilablhty regime apphcable to its aotmty

- &

provide in due time aeronauttcal information on any modlﬁcahon of the GNSS 81 gnals whrch may -




A 35-WP/T5

LE/5 '

Appendix , .
AttachmentF - - : . . A-40

Article 7 — Recourse an_d‘Indemnification

- Nothing in this contract shall prevent any of the Parties from exercising a right of recourse against,
~ or from seely;ing'indenmi_ﬁcation from, the other Party or Parties to this contract pursuant to the applicable law.

If the loss or damage has been caused by the acts or omissions of more than one Party, the right of .
récourse and indemnification of a Party may be limited by. the proportion of its respective fault, if the
applicable law so provides. :

_ Article 8 — Waiver of Sovereign Immunity - L : o

Any Party to this contract which is a State or State entity, hereby agrees to waive its sovereign
immunity with respect to any arbitral proceedings in accordance with Article 9 of this contract. -

Article 9 — Settlement of Disputes

, . The Parties shall nse their best efforts to settle any dispute, disagreement or claim’ arising from-or
relating to the interpretation or performance of this.contract by negotiation. Any dispute, disagreement or
- claim which carmot be settled by negotiation shall be submiited to conciliation in accordance with the
~ UNCITRAL Conciliation Rules. :

Any such dispute, disagreement or claim which cannot besettled under the preéeding paragraph shall, ‘
upon the request of one Party, be referred to arbitration in accordance with the UNCITRAL Arbitration
Rules then prevailing. The place of arbitration shall be [....] and it shall be conducted in the [....] language.

Article 10 — Applicable Law’

The law of [....] shall govern this contract.

- Article 11 — Duration of the Confract

This contract shall enter into force at the date of signature for a term of [....] years and shall be
antornatically renewable for the same term. Each Party may, however, give notice of termination of [....]
months to the other Party, which shall become effective at the end of the term of the Contract.

Article 12 — Registration of the Contract

_ Pursuant to Article 83 of the Chicago Convention, if at least one Party to this contract is a
Contracting State of ICAQ, the contract shall be registered with ICAO. ‘
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Frameﬁork Agreement'between the Govemments of:

---------------------------------------------

'Concernmg the Implementatmn, Provision, Operatlon ' .
~ and Use of a Glgbal Navigation Satellite System
for Air Navigation Purposes

. OBJECTIVES

. 1.1 ' The objective of this Agreement is te'establish a legal ﬁemeWork for the iinfalementatioh,
provision, opération and use of GNSS for the purpose of air navigation over the territory of Contracting
"Parties, as well as to regulate the relationships between the entities and persons iivolved in such GNSS
activities. ‘

12 - - This Agreement aims at ensuring technical and operational accessibility, continuity,
availability, integrity, accuracy and reliability of GNSS services world-wide. ‘The Contracting Parties reaffirm
" their commitments to act in conformity with international law and the principles governing GNSS, in particular
the Chicago Convention, its Annexes, the Charter on the Rights and Obligations of States Relating to GNSS
Serwces and the reIevant rules apphcable to outer space activities, -

13 ' This* Agreement addresses the. conditions under which GNSS services, irlcluding.

signals-in-space, can be safely used for air navigation purposes over the territory of Contractmg Parties. It
also aims at clarifying the obhgat:ons of the parties involved.

2 ' DEFINITION S

2.1 For the purpose of this Agreement the terms listed below are used with the foIlowmg '

meaujngs:

Certification: The process which results in a formal attestation that a specified system element thereof or
service complies with pre-determined requirements,

Damage: Loss of'life, inju'zy damage to propérty [...].

GNSS Entlty _A public or private body/orgmnsatton, or public-private partnershlp, created for the purpose
of managing, or mandated to manage, by means of contractual arrangements, relationships
between GNSS system operators and GNSS service providers mvolved in the operation of
a GNSS system for air navigation purposes.

GNSS service: . An added value service to support air nawgatlon based upon sxgna]s emitted by a GNSS

system

‘GNSS service . :
provider: -~ An entity engaged in the activity of prov1dmg a GNSS service for air nawgatxon puIpOSes.

GNSS signal: A s:gnal emitted by an element forming part of a GNSS systerm.
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GNSS system:_ An mf:rastructme compnsmg satelhtes and other space and/or ground based fac1l1t1es L

_capable.of supportmg air nav1gat10n based on s1gnals—m—space .

. GNSSsyste_in A :
 element: - Any individual component of a GNSS system.

GNSS system ‘
operator: A body/orgamsatlon engaged in the operatlon -andfor mamtenance of a GNSS system or -

eIements thereof.

E GNSS tiser: An ajrcraﬁ Which uses GNSS signals or GNSS sewices,for.'ajr_ﬁavigatioo purposes.

_ Local augmentatxon '

- system: - A GNSS system, the purpose of Which is to enhance the accuracy, re11ab111ty, contmmty and ‘
: integrity of a pnmary GNSS s1gua1 ata glven 1ocatlon
Primary signal \ R _ o . :
systein: ' A GNSS system, the purpose of which is to produce a primary signal-in-space.

- Regional augmentatmn
system: A GNSS system, the purpose of whlch is to enhance the accuracy, rehablhty, cont1nu1ty

and integrity of a prjmary mgnal within a given region.

3 oCOPE

31 The provzsmns of ﬂns Agreement shall apply to the Contractmg Partles unplementmg,
. prowdmg, operatmg and/.or usmg GNSS for air nawgatlon purposes

3 2 This Agreement governs the creatlon of the GNSS Entity or the mandate to an existing ent1ty
"~ -to perform such function. It addresses, inter alia, the relationships of the Entity with the GNSS system
* operators and GNSS service providers operating from the territory of a Contractmg State or havmg a-

reglstered office on the temtory of a Confracting State

33 : When Contractmg Patties have. agreed to undertake respohsibi]ities in respect of providing -

Air Navigation Services over parts of the high seas, this Agreement shall also appIy to the exercise of those
respons1b111t1es over those parts of the high seas. ‘

4 SOVEREIGNTY

4.1 'Ih1s Agreement does not affect in any way the compiete and excluswe sovereignty of

Contractmg Parties in respect of the a.u'space over thelr territory.

4.2 The Contracting Partles recogmse that the 1mplementatlon, prov:smn, operatlon and use of

.. GNSS shall neither infringe nor limit State's authority-or responsibility in the control of air navigation and the
‘promulgatlon and enforcement of safety regulatlons States auﬂlonty shall also be preserved in the
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co—ord.matron and control of commumcatrons and in the augmentatwn as necessary, of satellite-based Au-
Navigation Servmes : : :

5. CONTRACTING PARTIES RESPONSIBILITIES

51 . Contractmg Partles sha]l define, in accordance with the provisions- of this Agreement the
conditions under which a GNSS system or glement thereof may be used for air navrgatmn purposes over their
territories. :

52 Contracting Parties inay authorise any public, p'nvate or public-private ergarusauOns meludmg' '

foreign bodies, to provide GNSS signals or services to support air navigation over their territory, prowded
these bedres/orgmsatlons operate in accordance with the requirements set forth in this Agreement

53 . It remains the responsibility of each Contractmg Party to ensure that GNSS signa]s and

services are provided and used over ifs territory in accordance with the relevant provrsmns of the Chrcago
Convenuon :

54 Contracting Parties shall establish appropriate processes:
a) to ensure that organisations engaged in the implementation, provision, operation and use
.of a GNSS system or elements thereof, comply with the requirements of this Agreement;

and

b) to ensure that the activitieslperfonned by the GNSS Entity established or mandated in
accordance with article 6 of this Agreement comply with the requlrements of this
Agreement . :

6.  GNSSENTITY

61 An Entlty ‘shall be established under this Agreement and w111 be referred to as the GNSS.
Entity. It shall be made up of an Administrator supported by a Secretanat ' :

Contracting Parties may mandate an already establrshed orgamsatlon or body to undertake
the tasks of the GNSS Entlty described in this Agreement.

6.2 The GINSS Entity shall have legal personality. It shall enjoy in the terntory of its Contractmg

Parties such legal capacity as may be necessary for the performance of its tasks.

- .63 The GNSS entity shall be charged with facrhtatmg and [managlng] [establishing], by means
. of contractual arrangements, the relationships between the various GNSS system operators and GNSS service,
~ providers falling under the scope of this Agreement.

.64 ' “The GNSS Entity may be entrusted with, inter alia, the followmg tasks, upon decision by the

Contractmg Parties:

a) specification of GNSS signals and services;

e
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b) drafting, negotiation 'itnplementation of confractual and service level agreements _

-between the GNSS-entity, GNSS system operators and GNSS service prov1ders, in
accordance w1th Atticle 8 of this Agreement :

. ) deﬁmhon of processes for the allccahon of respcn‘sibilities among GNSS parﬁes':‘

@ management ofa compensatlon GNSS ﬁmd 1f set up in accordance with alﬁcle 9.2 of
. this Agreement and - ‘

e) definition of apphcable nsk coverage reqmrements

. 65 The financial and mstltutlonal consequences of the estabhshment cf the GNSS Ennty shall a
e addressed by the Contracting Parties. . : -

7.7  ROLE OF ICAO

7.1 - Contracting Part1es recogrnse the central tole of ICAO' in co- ordinating the global
nnplementauon of GNSS and in particular: ‘

3 estabhshment of the SARPs;

'b)_- collection, processmg, management and distribution of rclevant aeronautlcal information

pertaining to the GNSS systems and services falling within the scope of this Agreement; .

¢) co-ordination of the activitiés of the GNSS Entity or body/orgarﬁsation mandated to
undertake its tasks with those of other entities created under snmlar Agreements and/or
with snmlar funcnons in other reglons, and -

- d) momtonng of comphance by GNSS system operatorsﬂ and/or eendce providers with the .

applicable technical, 0perat10nal and legalreqmrements including the terms of relevant
contractual an'angements :

8. CONTRACTUA—L AGREEMENTS

8.1 - Contracts referred to in Artlcles 6:3 and 6.4 of this Agreement shall be concluded in -

conformity with the reqmrements of this article and the terms of this Agreement

8. 2 - Confracting Partles undertake that the contracts entered into m pursnance to this Agreement
shall contain the followmg mandatory elements : _

a) compliance w1th SARPs;

b) compliance with the Charter with regard fo contmmty, avallablhty, mtegnty, accuracy and

rehablhty,

o) - liability shall be based on fault

T B SR 5 1 2 N St £ 2
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: d)" compulsory risk cdverage;,
€} mandatory recourse to erbiu'aﬁon; and

" f) ‘recognition that State organisations/bodies are subject to the same rules as private parties.

' 9. RISKCOVERAGE -

9.1 . The Contracting Parties shall ensure that GNSS system operators and service providers

_ prowde adequate insurance or other risk coverage to compensate for loss or damage that may arise out of

orin relahon to the non-performance of their activities.

9.2 Contracﬁng Parties may set—up a dedicated fund to compensate for'any loss or damage fhat .
- may-arise from the non-performance of the activities of system operators or service prov1ders to.the extent
. of a shortfall in the recovery from the body/organisation who is liable. : :

10. © INCIDENT/ACCIDENT INVESTIGATION

10.1. , Investigaﬁons pertaining to - air navigation <incidents or accidents ixxvolirmg'a possible
malfunction, failure or improper use of GNSS shall be conducted in accordance with the provisions of

Annex 13 to the Chicago Convention, In this regard, system operators shall ensure that signals shall be
recorded for the purposes of ev1dence

11.  CERTIFICATION

111 Contracting Parties shall ensure that GNSS systems and elements including avionics as well

as GNSS services shall be certified prior to entry into operation.

11.2 . Contracting Parties and their regulators shall ensure, through their established safety‘

management system that GNSS is safe for use. Integrity of the national safety management systems shall

" be monitored by ICAO [through its Universal Safety Oversight Audit Programme].

12, LIABILITY

S 121 " Inthe event of loss or damage arising out of a'failure malfunction or improper use of GNSS,

“each entity or person involved shall be hable to the extent it has contributed to the occurrence of the loss or '
damage. -
i2.2 The liability of the parties shall be ruled by the material liability regime normally applicable

to its activity, in accordance with applicable existing international and national laws.

123 - Contracting Parties and other pubhc partles shall submlt themselves to arbitration and be '
subject to the same rules as private partners. . :

e
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124 - In the event that loss or damage can be attnbuted toaGNSS farlure malfunction or mproper

use, but-cannot clearly be traced to a specrﬁc defendant, the defendants mvolved in the chain of events which

' resulted in the occurrence of the loss or damage shall be declared Jomtly Irable for the ennre arount of the
~loss or damage : : , :

13, ARBITRATION

-13.1 - Al hablhty clanns shallbe consohdated and brought to arb1tratton in accordance with the rules :

of arbitration established wnder this Agreement and detailed in Annex [X]. The consohdated claims shall
include those against the concerned GNSS Entity, GNSS system operators, GNSS service provrders aircraft

o operators air camers Air Navrgatron Servrces Provrders, equrpment manufacturers and regulators

13 2. - . Nothing in this Agreement shall pre_]udrce the rights of any individuals with regard to: the

Warsaw/Montreal Conventions. .

133 Decisions of the arbiration panel shall bé final and binding ori the PartieS'to the arbitration
" procedure. o - S : '

14, - ICAO REGISTRATION

141 _ This Agreement shall be regrstered wrth the ICAO Council, in accordance with the provisions

of Atticle 83 of the Chrcago Convention.

15 AMENDMENT

15.1 Any proposed amendmerit to this Agreement shall be subject to the approval of [two- tln:ds]

'of its Contractmg Parties..

16, - ADMISSION OF OTHER PARTIES

161 This Agreement is opened for admission to other Parties [...]

17. TERMINATION.

Effect on GNSS Entity established under this Agtreement L.]

18. ENTRY I_NTO FORCE

181 -~ This Agreement shall enter into force at the date of srgnature
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Proposal by Certain Members of the Group relating to
Main Elements for inclusion in a draft Convention
Preamble

" The Preamble refers to the relevant legal basis for the convention, in parﬁéulér the Chicago Convention and

its Annexes, and recalls the need for GNSS to be compatible with them and other relevant international law
rules applicable to outer space activities. The Charter on the Rights and Obligations of States Relating to
GNSS Services, adopted by the 32nd Session of the ICAO Assembly (1998), established certain ﬁmdamental'
principles that need to be elaborated in an international convention, in order to make them binding.

Deﬁnit:’ons

In view of the legal coﬁséquenées of GNSS, it will be necessafy to define certain terms for the purposes of-

the convention. Such terms as “GNSS service”, “GNSS service provider”, “GNSS system”, “GNSS System
operator”, “GNSS user”, “primary signal provider”, “regional augmentation system” and “local augmentation
system” will need to be defined, in line with state-of-the-art working terminology. ' '

| Scope

The conventi'_on should apply to activities employing satellites and ground-based equipment, technologies and
systems. -

Safety of Air Navigation

Safety of air navigation should be the paramount principle in the implementation and operation of GNSS
systems and the provision and use of GNSS services. Commercial considerations should not be allowed to
override safety requirements. Provision should be made to respéct this principle in the case of war and
emergency conditions.

Universal Accessibility:
Every aircraft registered in the territory of the Contracting Parties should have access on a non-discriminatory

basis and under uniform conditions to the use of regional augmentation systems for aeronautical use within.
the area of coverage of such systems. The article should also propose means of achieving universality.

State Sovereignty

" The implementation and operation of GNSS systems and the provision and use of GNSS services should
"neither infringe nor lirnit a State’s authority or responsibility in the confrol of air navigation or the promulgation

and enforcement of safety regulations. The article should provide for the delegation of the prowsmn of

~ services to other suitable parties, should a State wish to do so.
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‘ GNSS Elements Perjformance Speczf catzons

A party prowdlng GNSS serv1ces should ensure  that those services meet the system performance :
requirements with regard to accuracy, mtegnty, cont:mmty, availability, including effectlve anangements to
R mmmuse the operational unpact of system malfunctlons or faﬂures o

. The Contracting Parties should ensure that the systems comply, at least, with ICAO SARPS 1nclud1ng but

not 11m1ted to- Annex 10, which should be of mandatory application..

‘ ,The secessity to. record GNSS sxgnals and to refain such recordmgs for use as ev1dence 'in. accident
. mvesugatlons should also be mcluded in the convention to ensure legal effect. IncIusmn in Annex 10:may not -

T be adequate

Um’for"mity

~ Contracting Parties should work together. to ensure umfomuty in the prov131on and operatmn of GNSS

services. This could entail ensuring that systems are mteroperable iri the interests of global aviation safety.

-Charges

_ ‘Prov1s1on should be made to cater for the sxtuanon that some (future) systems may be subject to charges. In
- thatevent,a charging mechanism should ensure the reasonable allocation of costs among civil aviation users
-and among civil aviation users, as & group, and other system users, The work of ANSEP should be taken into

account.

Coope'ration and Mutual Assistance and role of ICAO

In order to facilitate -global planning and worldwide implementation of - GNSS in an effective menner

Contracting Parties should conduct their activities W1th due regard for the interests of other Parties. ICAO
could play an essential role in this regard by : .

e Co-ordinating with regional bodies or other entities which are managing, faciliating or otherwise

co-ordinating relationships between system operators or service providers

. "Momtonng, through the Umversal Overs1ght Alld.lt Programme comphance by GNSS system

" operatots and service prov1ders with the apphcable techmcal standards operatlonal and- legal
requtrements B ‘

. Facilitating, the provision of assistance to States with regard to the techmcal ﬁnanc1al managenal

" legal and co—operatlve aspects of GNSS

Cérrzﬁc'ation

GNSS systerhs services and elements thereof, including avionics and ground faciﬁties should be certified
against the applicable technical requirements prior to entry into operat[on and trauung and hcensmg

' requirements shouId comply with ICAO SARPS.
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Unlawful interferencé'

Provision should be made for measure's to prevent and protect against hanhful interfereﬁce. '

-, Liability

“Provision should be made for a strict liability up toa certain determined limit and fault based thereafter; in line
with the Montreal Convention of 1999 for loss or damage caused by the failure, malfunction or Improper use ’
© of a GNSS system or service. In the event that the loss or damage was caused by more than one systems -

or services, the providers thereof should be jointly and severally liablé, to the extent to which they were at

. fanlt. An alternative solution could be a fault-based Hability regime but with the burden of proof revérsed_.
_ Fafcé majeure

i ,Provision could be made to exclude Habi]itj in situations which were beyond the control of a party such as -

Act of God, war, etc.

Sovereign immunity

Provision should be made for the conditions under which sovereign immunity could not be invoked, to avoid
‘situations where parties would be unable to seek redress due to this rule. s o

Recourse and indemnification

" The convention should allow any entity or persdﬁ found liable for loss or damage to have a right of recourse

égainst' any other person or entity.

Competent jurisdiction / Arbitration

GNSS-related events present the characteristic of possibly involving a ‘mﬁltipAlici.ty of parties in a variety of

actions in sevetal jurisdictions. The convention could propose a single jurisdiction to peutralise the complexity
of all the Jiability claims. : ‘ o

- As an alternative to the single jurisdiction and to overcome the principles of foreign jurisdiction immunity,
' tecourse to arbitration méchanisms could be considered which could follow established UNCITRAL Rules

or the Rules of the Permanent Court of Arbitration in The Hague.

- Applicable law

The convention could provide that the competent court or arbitration tribunal applies the liability regime

applicable in accordance with existing international and internal rules.

~ Period of limitation -

The _convention_cduld provide that the right .t'o take legal action would be extinguished if an action was not

brought within a specified number of years from the date of the act or event which caused the damage for

which the compensation was sought.

p—y
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Compulsory risk coverage
Contracting Parties should ensure that their system operators and service providers maintain adequate

insurance or have other means of risk coverage in respect of their liability. As an aviation-related GNSS
accident could have significant liability consequences, the possibility of setting up 4 dedicated fund to

- compensate for any shiortfall in recovery from the persons held to be liable ought to be considered.

Joint. opera'rion of GNSS services

The conventlon should. not prevent two or more Contracting Partles from ]omﬂy provxdmg services using
GNSS ' -

'Orher Provisions

The Convention should contam the standard procedural prov1s1ons w1t11 respect to Amendments Settlement _

of Disputes, Enfry mto Force and Denunciation.

__END —
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- LEGAL COMMISSION
Agenda Item 36: Report on the estabhshment of a legal framework wrth regard to .
CNS/ATM systems mcludmg GNi SS :
DEVELOPMENT OF A CONTRAC’I UAL FRAMEWORK LEADIN G
TOWARDS A LONG-TERM LEGAL FRAMEWORK TO GOVERN
THE ]MPLEMENTATION OF GNSS

(Presented by the 41 Contractmg States!, Members of the European le
Aviation Conference)

| SU"I»?ﬂvrARY

The technical and opetational development of GNSS is now well advanced.
The 'time has come to implement an appropriate GNSS legal and institutional
framework. This paper proposes a comprehénsive contractual framework
as a step towards a.convention in theé long term. This paper has been.
elaborated and co-ordinated by EUROCONTROL, in coordination w1th the

European Commission.

Action by the Assembly isin paragraph 8 -

1. INTRODUC TION

1.1 . - Further to the Assembly Resoluttou A32-20, a Secretariat Study Group was setup fo
elaborate proposals for a GNSS legal framework. This group reported to the 33rd Assembly that some of its
Members were of the view that the current legal regime could cope with the advent of GNSS, while others
believed that a global instrument of interniational law would be required as the long-term solution to the legal
and institutional i issues raised by GNSS. In order to provide a realistic stepping stone towards such a solution,

a middle ground was considered, namely the development of a contractual framework, for the short to

B medlum-term

" English, French, Spanish and Rossian versions provided by ECAC.

':"Albania, Armenia, Austria*, Azerbaijan; Belgium*, Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus*, Czech Repuglic®,
Dermark*, Estonia*, Finland#, Fronce“‘,, Germany¥*, Greece*, Hungarj*, Iceland, Ireland*, Ttaly*, Latvia®*, Lithuania*,
Luxembourg¥, Malia*, Moldova, Monaco, Netherlands*, Norway, Poland¥, Portugal*, Romania, Serbia and- Montenegro,
. Slovakia*, Slovenia*, Spain*, Sweden* Swrtzerland The former Yugoslav Republic of Macedoma, Turkey, [ﬂcrame

United Kingdomn*. :
Member States of the European Union are indicated wrth an asterisk in the’ above list.

(17 pageS)
A.35:-WP.125.en.wpd
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12 - The 331d Geferal Assembly mandated the Study Group to finalise the concept of a
“Contractual Framework”, as an interim framework, while further work should include the consideration of
an international convention. The Secretariat of the Study Group presented its final report of the deliberations
of that Group and the results of this activity (C-WP/12197) to the Council in March 2004,

13 " That repbrt highlights that divergent views continue to exist between legal expeits as to the

concept of a contractual framework as well as on the need for the timely elaboration of an international

convention. The objective of this paper is to explain the need to urgently implement a comprehensive

-coniractual framework. Tt also underlines the growing support expressed for a convention. - -

2. THENEED FOR A COMPREHENSIVE FRAMEWORK

2.1 - The current regime regarding $ate11ite-base_d CNS/ATM does not represent a satisfactorj"
solution for dealing with the legal issues arising from an evolving technology. While annexes to the Chicago -

Convention (principally Annex 10) have kept pace with technological and operational advances, the legal and

institutional issues thrown up by such advances have largely remained frozen in time.

22 . Theneed fora 60mprehensive framework arises from the imja]icatipns of global navigation
systems, with their multimodal dimensions and multiplicity of stakeholders.” States wish to understand in
particular how their Article 28 Chicago Convention responsibilities work in this environment, the liability issues

that arise, and the means by which they can be assured that the systerm or systems are safe and reliable. In-

a global environment they consider that reliance on domestic laws and procedures is insufficiently robust or
effective to deal with the requirements of such systems. ' '

2.3 Clarity and legal certainty are key issues that need to be addressed. The responses of the
current regime at State level to the legal challenges of GNSS often cannot fully meet the new requirements
that have been identified. A global operating environment therefore may need global solutions through
international law instruments. And beyond the legalities involved is the importance of confidence building
measures to help generate global support for the use of such systems.

3. CURRENT AND FORESEEN SYSTEMS

3.1 . In addition to GPS and GLONASS,'several initiatives are under devel(_)pment in order to

provide improved navigation services and complement systems. Developments regarding WAAS, EGNOS
and GALILEQ® underline the global nature of GNSS and the need for continued cocperation and
complementarities i this field. - : ‘ ' .

32 In particular, the GALILEO Satellité Navigation Programme is the first major programme
that brings major entities such as the European Union and the European Space Agency together in the

technological, economical, political, legal and institutional domains. The GALILEO system provides, alongside
an open service similar to the GPS civilian service, new features to improve and guarantee services, thereby
creating the conditions for responding to obligations imposed by critical, safety of life, or commercial

~ applications. GALILEO Services are required to be fully compatible and interoperable at user level with other

* GALILEQ is a worldwide system which will ensure complementarity with the current GPS system. GALILEQ will be based on
" a constellation of 30 satellites and ground stations, ’ ’

R
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" GNSS services, wrth 710 commnion farlure mode between systems ’I'hrs comblned use of the GALILEO system | o
and other GNSS will offer high performances in terrns of reliabrhty, avaﬂabrhty, coverage and other essential.
‘navigation charactenstlcs . . L .

33 GALILEO as a gIobal crvrhan system, is subject toa set of mtematronal cooperatron

' agreements to. ensure ‘the maximum benefits for users.

34 . Europe has already embarked on settmg up institutional arrangements to ensure §
mter0perab1hty with other riavigation systems; a technical agreement has been signed with the United States’ ‘
(GPS). Europe has entered into other bilateral and regronal agreements to develop technical and scientifie

colIaborahon.

35 Deplomentandcommercral operatronofGALILEOmlIbeentmstedtoaconcessronholder
.To ensure that essential public interests are adequately defended and Tepresented, a structure, called “the
"Buropean GNSS Supervisory Authority”, is' being set up by a European Couneil regulation for - the

management of the Europea.n satellite radlo navrgatlon prog.g:ra.rmne3

3.6 As under].med in A35-WP/155 EC/22,0n the Importance of GNSS Cost Allocation presented. -

by the Netherlands on the behalf of the European Community and its Member States, the contractual
ﬁamework proposed in this paper is supported by the European Commission. The European Commission is

: .dedrcated to developing and structuring the service provision of GALILEO in such a way that the contractual
framework binds the drfferent stakeholders involved in the provision of aeronautical servrces based on GNSS '

4, THE CONTRACTUAL FRAMEWORK -

41 ~ A contractual framework which addresses GNSS must provrde a unified structure capable :
of addressing both public law and private law arrangements between the various stakeholders. It needs to be,

comprehensive in coverage, addressing the full range of issues that concern those stakeholders. The
contractual framework as proposed by the BCAC States is attached at Appendlx B. It is not new. Tt was
already presented and discussed at the 33rd Assembly, which asked for its completron a$ an mterun step

fowards the development of a possxble Conventron

42 . Itisbasedona two-tier approach. On one level it offers a regulatory agreement dealing wrth

- public law matters including certification, liability and jurisdictional matters. The other level is private
contractual arrangements between the various stakeholders in which they would have a very large degree .

of autonomy’ subject to certain mandatory elements determined by the: regulatory agreement. These
mandatory elements would focus on inter-alia, compliance with SARPs with regard to continuity, avarlablhty,
integrity, accuracy, reliability, recognition of (stnct) liability, compulsory risk coverage, recourse to arbrtratlon

waiver of right to invoke sovereign immunity. Harmonisation of these essential parts of the contracts would -

help achieve a framework where the roles and responsrbrlrtres of all players involved are clear to. all and

where relationships are defined.

43 " The two main elemerits of this contractual ﬁamework therefore, are the private law

contracts fo be concluded between the partles mvolved in the chain of 1mplementat10n, operatron, provision

3 Atthe meetmg of the EUJ Council held on 1! .Tune 2004, the Couneil adopted the EC Regulauon settmg up the Eurcpean GNSS - '

Supemsory Authonty

!
:
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and use of GNSS signals and systems and the public law agreement between the States involved to ensure
that these contracts are harmonised in order to contain the same essential prowsions on safety, certification,
liability, etc. ‘In this way, the necessary distinction between the public and private law elements of this
proposed contractual ﬁamework will be ensured

44 - The contractual framework being proposed by ECAC States in this paper is not a
GNSS Convention. While it ‘includes binding elements, it also creates a flexible and readily available
framework to cover all legal and institutional elements related to GNSS at the regional level and harmonises
"contractual relationships between the parties involved, providing clarity and legal certainty. It may, however,

provide experience and know-how and represents a first step, which could evolve into a Iong-tenn focussed -

and precise global instrument of international law under the aegis of ICAO.

5. - CONSIDERATION OF AN INTERNATIONAL CONVENTION

5.1 . It was part of the mandate of the Secretadiat Study Group to consider an international
Convention for the purpose of elaborating a long-term legal framework for CNS/ATM systéms. The
Secretariat Report concludes that it is premature at this point to draft an international convention. The papers
submitted to the recent Air Navigation Conference?, respectively by Afiican States, ASECNA, the Eumpean
+ Community and Japan do however illustrate that a substantial number of Statés in the Assembly are'in favour
- of developing an international convention. With this in mind, the European members of the Study Group
presented a first draft convention for consideration. A list of the main elements to be contained in such a

. convention is-attached at Appendix C.

52 The objective would be to achieve a dedicated Convention limited to the essential common
elements for legally and institutionally adequate provision of GNSS services. It would address, in particular,
liability, including the issue of third party liability which can not be adequately addressed through the
contractual framework solution. The Convention is foreseen to be the most appropriate way to address all
parties affected by such a global system in the Iong term,

53 Like other similar instruments developed in ICAO such an instrument could be drafted and

" discussed in a redsonable time frame and could already enter into force after relatively few ratifications, as
it would be designed to “grow” in the course of its application. It would prowde for an important role for
ICAQ with respect to, inter alia, global coordination. :

6.  CONCLUSION

6.1 As indicated above, strong suppoﬁ has been consistently expressed by those who consider
that the status quo does not provide -sufficient answers to the legal and institutional aspects of the
GNSS system within a hew CNS service. Most importantly, the vast majority of States, other GNSS providers

- - and users of GNSS services will require legal certainty as to who is responsible for any particular aspect of

- the system and what the eventual liability and burden of proof will be. The elaboration of a convention does
not detract in any way from the benefits of a contractual framework as an interim solution. An efficient

interim arrangement that addresses all the major jssnes would adequately compensate for the fact thata -

convention would be some years off. Indeed, an effective and readily available contractual framework, which

. * ANConf 11: WP/143 presented by 54 Aftican States and WP/153 presented by 41 ECAC/EUROCONTROL States. -

— !
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'harmomses conuactuai relattonshxps between the parues mvolved in GNSS nnplementatlon whﬂe béing, -
‘Tesponsive to the evolution of the satellite-based CNS/ATM system, could ease the way fora conventlon and

~ promote its faster adoptlon. L

7. RECOMMENDATION

7.1: , ‘ In the hght of the above, it is proposed that the General Assembly of ICAO progresses thef '

-unplementatlon of the contractual framework as set out in this paper and in parallel continues the workona .

convenuon, on the basis of the proposals conta.med in this paper

" 8 - ACTION BY THE ASSEMBLY

81 . - The Assembly is invited to:
a) adopt the draft A'ssembiy resolution as set out in Appendix A to this papef' .

b) note the overall contractual framework approach as set out in Appendlx B-to thjs
c paper and

-c). note the elements for a GNSS convention as set out in Appehdix C to this paper.
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 APPENDIX A

DRAFT RESOLUTION

_ IMPLEMENTATION OF A CONTRACTUAL FRA.MEWORK WITH A VIEW TOWARDS A

LON G-TERM GNSS INSTITUTIONAL SOLUTION

Whereas the Global _Navigation Satelhte System (GNSS), as an unportant aspect of the

ICAO CNS/ATM systems, is intended to provide safety—cntlcal services for aircraft nawgatlon with
worldw:de coverage; .

Whereas GNSS should be compatible with the international law, including the Convention on International

Civil Aviation of 1944 (hereafter the Chicago Convention), its Annexes and the relevant rules applicable to _ :

outer space activities;

Whereas inits Resolutlon A32-19, the Assembly adopted the Charter onthe nghts and Obligations of States
Relating to GNSS Semces setting out the fundamental principles apphcable to the unplementatlon of GNSS;

* Whereas in its Resolution A32-20 the Assembly instructed the Councxl and the Secretariat to establish a

Secretariat Study Group to ensure the follow up of the recommendations of the Rio Conference and the Panel °

of Legal and Technical Experts on GNSS (LTEP), in particular with respect to institutional issues and question
of liability, as well as considering the elaborauon of a longer-term framework to govern the operation of GNSS
systems

Whereas in its 33rd Session, the Assembly decided that ﬁ.lrther work on the legal aspects of
CNS/ATM: system be carried out so as to finalise the concept of a contractual framework for CNS/ATM
as an interim framework and provide a path towards its Implementatlon including the consideration of an
international convention, :

Whereas technical and operational activities towards the implementation of GNSS are now well advanced

and the need to establish a proper legal and mstlmtxonal ﬁ'amework for the saine mplementatzon is now .

. Imminent.

'Whereas the global nature of GNSS for aviation purposes requires a global solution and concrete acuons
reflecting the urgent need for States to improve their legal and institutional framework;

The Assembly:

i. Reconfirms the urgent need to take concrete initiatives towards the 1mp1ementat1on of an appropriate
- GNBSS legal and institutional framework;

2. Reconﬁnns the need for an appropriate short and long-term legal and institutional frmnework to
govemn the effective 1mp1ementatlon of GNSS, namely a comractual framework evolving into an jnternational
convention; and
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- Instructs the Council and the Secretary Ge;ieml; within their respeqti\‘ré cémﬁetencies,' to take the

necsssary steps to:

SN _ ‘
'~ global instrument. of international law, on the basis of the structure and comprehensive model
. proposed in Appendix B to A35-WP/125; - R T ‘

b

Validéte ‘and then adopt a cohtractual framework as a__st'ep.' towards the long-t;énn objective ofa

draft a dedicated Convention addressing the legal and iﬁstitutibné‘l aspécts of GNSS, taking into

account the elements contained in‘Apperidix'C to A35-WP/125; and .

* ensure, in.parﬁcular, the active role of ICAO “ﬁm'respect to'this develdpment and'impleﬁéntatiqn

of the approaches described in a) and b).
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'APPENDIX B.

FRAMEWORK AGREEMENT BETWEEN THE GOVERNMENTS OF

CONCERNING THE IMPLEMENTATION PROVISION OPERATION
AND USE OF A GLOBAL NAVIGATION SATELLITE SYSTEM -
FOR AIR NAVIGATION PURPOSES

1.  OBJECTIVES

1 1 - The objective of this Agreement is to establish a legal fra:ﬂe';l\«’ork for the nﬁplementauon

provision, operation and use of GNSS for the purpose of air ‘navigation over the territory of Contracting

. Parties, as well as to regulate the relationships between the entities and persons involved in such GNSS
activities. .

12 This Agreement aims at ensuring technical -and operational accessibility, continuity,
- availability; integrity, accuracy and reliability of GNSS services world-wide. The Contracting Parties reaffirm
their commitments to act in conformity with international law and the principles governing GNSS, in particular
the Chicago Convention, its Annexes, the Charter on the Rights and Obligations of States Relating to GNSS
Semces and the relevant rules applicable to outer space activities.

13 Tlus Agreement addresses the conditions under which GNSS services, inchiding
signals-in-space based thereupon, can be safely used for air navigation purposes over the territory of
Contracting Parties. Tt also aims at cla.nfymg the obhgatlons of the parties involved.

3

2. DEFINITIONS

2.1 ~ For the purpose of this Apreement, the terms listed below are used with the following
| meanings: C - '
Certification: The process which results in a formal attestation that a specified system, e]ement

thereof or service complies with pre—detenmned requirements.

Damage; ' Loss of life, injury, damage to property [...].

GNSS Entity: A public or private body/organisation, or public-private partnership, created for
- : ' the purpose of managing, or mandated to manage, by means of contractual
arrangements, relationships between GNSS system operators and GNSS service
providers involved in the operatign of a GNSS system for air navigation purposes.

GNSS service: An added value service to support air nav1gat10n based upon signals emitted by
a GNSS system.

H
B
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CNSSservice ' ‘ : S ' - , o oo ,
provider: - ' An entity engaged in the activity of providing a GNSS service for air navigation -
* purposes. ' . S : '
l GNSS ‘signal: A éignal emitfed By an elemeht forming part be a GNSS system.
' GNSS system: . An infrastructuré comprising satellites and omér’.spé'ce_ahd/o'r_ ground based

facilities, capable of supporting air navigation baséd on signals-in-space.

GNSS éysfem S S _ o O
_ element: ¢ Anyindividual component of a GNSS systern.

GINSS system - _ ‘ . S
operator: ’ A body/organisation engaged in the operation and/or maintenance of a GNSS -

* system or elements theréof.
GNSS user: | An aircraft whjcﬁ uses GNSS signals or GNSS services for air navigation '
purposes, B ' ‘
. Local augmentétion

_system: . A GNSS system, the purpose of Which'is' to enhance the accﬁra‘cy_, reliability, ~
' continuity and integrity of a primary GNSS signal at a given location.

Primary signal - .
system: ~ AGNSS System, the purpose of which is to produce a primary signal-in-space.

Regional augmentation - : S ' o - .
A GNSS system, the purpose of which is to enhance the accuracy, reliability,

system: . 7
' continuity ad integrity of a primary signal within 2 given region.

3. . -SCOPE

3.1 .The provisions of this Agreement shall apply to the Coﬁ&act_ing Parties implementing, |

providing, operating and/ or using GNSS for air navigation purposes.

32 ‘This Agreement governs the creation'of the GNSS E;lﬁty or the mandate to an'exjstiﬁg entity
to perform such fimction. It addresses, inter alia, the relationships of the Entity with the GNSS system
oOperators and GNSS service providers operating from the territory of a Confracting State or having a

- registered office on the territory of a Contracting State.

33 When- (fontracting Parties have agreed to undertake responsibilities in respect of providing
- Air Navigation Services over parts of the high seas, this Agreement shall also apply to the exercise of those
Tesponsibilities over those parts of the high seas. ‘ . I
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4 SOVEREIGNTY
41 This Agreement does not affect in any way the complete and excluswe soverergnty of
Contracting Parties in respect of the alrspace over their territory. :
42 “The Contcactmg Parties recogmse that the implementation, provision, operation and use of -

~ GNSS shall neither infringe nor limit State's authority or responsibility in the control of air navigation and the
* promulgation and enforcement of safety regulations. States' authority shall also be preserved in the
co-ordination and control of commumcatrons and in the augmentatlon as necessary, of satellite-based Air -

Nav1gatlon Services.

5. © CONTRACTING PARTIES RESPONSIBILITIES

51 ' Contractmg Parties shall define, in accordance with the provisions of this Agreement the

conditions under whrch a GNSS system or element thereof may be used for air navigation purposes over their
terntones :

52 . Contracting Parties may authorise any public, private or public-private organisations, including

foreign bodies, to provide GNSS signals or services to support air navigation over their territory, provided
these bod1es/orga.msat10ns operate in accordance with the requirements set forth in this Agreement

5.3 It remains the respons1b111ty of each Contracting Party to ensure that GNSS signals and
‘services ate provided and used over its temtory in accordance with the relevant prov1srons of the Chicago
Convention,
5.4 -, Contracting Parties shall establish appropriate processes:
a)  toensure that organisations engaged in the ilnplemen'tation provision, operation and use
of a GNSS system or elements thereof comply with the requirements of this.
Agreement; and
b) to ensure that the activities performed by the GNSS Entity established or mandated in
accordance with article 6 of this Agreement comply with the requrrements of this
Agreement,
6. GNSS ENTITY
6.1 - An Entity shall be established under this Agreement and will be referred' to as the

GNSS Entity. It-shall be made up of an Administrator supported by a Secretariat. Contracting Parties may -

mandate an already established organisation or body to undertake the tasks of the GNSS Entity described in
this Agreement. .

6.2 " The GNSS Entity shall have legal personality. It shall enjoy in the territory of its Contracting
Parties such legal capacity as may be necessary for the performance of its tagks.

e
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63  The GNSS entity shall be charged with facilitating and [managing] [establishing), by means

of confractizal arrangements, the relationships between the various GNSS system operators and GNSS service
provxders falling under the scope of this Agreement.

L 64 ' The GNSS Entity may be entrusted with, inter alza the following tasks, upon decmlon by the

Contractmg Parties:
' ,a)- specification of GNSS signels and services;

b)‘A drafting, negotiétion implementation of contfactual and service level agreements
between the GNSS entity, GNSS system operators and GNSS service prowders in
accordance with Article 8 of this Agreement;

c) deﬁmtton of processes for the allocation of rcspons1b111t1es among GNSS parties;

d. management ofa compensatlon GNSS fund if set up in accordance with article 9.2 of
this Agreerent; and '

-e) definifion of applicable risk coveragc requirerents.

6.5 The financial and institutional consequences of the establishment of the GNSS Enuty shali
be addressed by the Contracting Parties.

) ROLE OF ICAO

71 Contracting Partles recognize the central role of ICAQO. in coordinating the global

_implementation of GNSS and in particular:

‘a) establishment of the SARPs;

b) collection, processing, management and distribution of relevant aeronautical information
pertaining to the GNSS systems’ and services fallmg within the scope of this
Agreement;

¢} co-ordination of the activities of the GNSS Entity or body/organisation mandated to
undertake its tasks with those of other entities created under similar Agreements and/or
with similar functions in other regions; and

d) monitoring of compliance by GNSS system operators and/or service providers with the
‘applicable technical, operational and legal requirements, including the terms of relevant
confractual arrangements.

8. CONTRACTUAL-AGREEMEN TS

8.1 Contracts referred to in Articles 6.3 and 6.4 of this Agreement shall be concluded in -

* conformity with the reqmrements of this article and the terms of this Agreement.
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12 LIABILITY

12. 1' ' In the event of loss or damage arising out ofa fallure malfunction or Improper use of GNSS

‘ “each entlty or person involved shall be hable to the extent it has contnbuted to the oceurrence of the loss or
damage | : . -
12 2. ~ The habﬂlty of the parhes shall be ruled by the material habﬂity reglme normaHy apphcable B

to its actmty, in accordance with applicable e}ustmg mtematlonal and natlonal faws.

2. 3 ' Contractmg Parties and other pubhc partles shall submit themselves to arbitration and be

subject to the same rules as prlvate parlners

124 - Inthe event that loss or damage canbe attnbuted to a GNSS fazlure malﬁmctlon or nnproper -
" -use, but cannct clearly be traced to-a specific defendant, the defendarits involved in'the chain of events which'
tesulted in the occurrence of the loss or damage shall be decla:ed Jomtly hable for the entne ‘amount of the

loss or damage.

13 ARBITRATION
E 131 . All hablhty clanns shall be consolidated and brought to arb1trat10n in accordance Wlth therules
of arbitration established under this Agreement and detailed in Annex [X]. The consolidated claims shall

include those against the concerned GNSS Entity, GNSS syster operators, GNSS service providers, aircraft

" operators, air carners Alr Nawgatmn Services Providers, equipment manufacturers and regulators

132 . Noﬂung in this Agreernent shall prejudlce the nghts of any md1v1duals wnh regard to thie
' Wa:saw/Montrea.l Conventions. : :
133 Decisions of the arbitration panclshal be final and binding on the Parties to the arbitration
procedure. R ' 2 .

14. ICAO REGISTRATION

14.1. . This Agreement stiall be reglstered with the ICAO Councﬂ in accordance w1th the provmons

' of Artacle 83 of the Chicago Convention.

/15 AMENDMENT
i5.1 ‘ Any proposed amendment to this Agreement shall be subject to the approval of [two-ﬂmds]

of its Conh'actmg Parties.
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B-7

ADMISSION OF OTHER PARTIES

This Agréement is opened for admission to other Parties [...]
TERMINATIQN

This Agreemédt may be terminated [..,] _
Effect on GNSS Entity established under this Agreement [...]

ENTRY INTO FORCE

‘This Agreement shall enter into force at the date of Signauue. '
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PROPOSAL RELATING TO MAIN ELEMENTS FOR
INCLUSION IN A DRAFT CONV ENTION

Preamble

. The Preamble refers to the relevant legal basis for the convention, in-particular the Chicago convention and
its Annexes, and recalls the need for GNSS to be compatible with them and other relevant interational law
- rules applicable to outer space activities. The Charter on the Riglits arid Obhgatlons of States Relating to

'GNSS Services, adopted by the 32nd Session of the ICAO Assembly (1998), established certain fundamental
pnnmples that need to be elaborated in an mtematlonal conventlon, m order to make them binding. .

' Definiﬁons

In view of the legal consequences of GNSS it will be necessary to deﬁne certain terms for the purposes of '

the convention. Such terms as “GNSS serwce” “GNSS service provider”, “GNSS system” “GNSS System

h operator”, “GNSS user”, “pnmary signal provider”, “regional augmentation system” and “local augmentation
system” will need to be defined, in line with state-of-the-art working terminology. ' -

Scope

The convention should apply to actwmes employmg satelhtes and ground based equlpment technologles atd -
systems '

Safety of Air Navigaﬁlon :

Safety of air ‘navigation should be the paramount principle in the implementation-and operation of
GNSS systems and the provision and use of GNSS services. Commercial considerations should not be allowed
to override safety requirements. Provision should be made to respect: thls pnnc1p1e in the case of war and

emergency conditions.
Univel"sal Accessibility

Everyaircraft registered in the temtory of the Contracting Parties should haveaccessona non-discriminatory
basis and under uniform conditions to the use of regional angmentation systems for aeronautical use within
the area of coverage of such systems. The article should also propose means of achieving universality.

g State Soverelgnty

The mlplementatlon and operatlon of GNSS systems and the provision and use of GNSS services should
mneither infringe nor limit a State's authority or responsibility inl the control of air navigation or the promtﬂgatmn .
- and enforcement of safety regulations. The Article should prowde for the delégation of the provision of

servmes to other suitable parnes should a State wish to do so
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© GNSS Elements Performance Speciﬁcations

* A party providing GNSS services should ensure that those services meet the system performance
_ requirements with regard to accuracy, integrity, continuity, availability, inciuding effective arrangements to
. minimise the operational impact of system malfunctions or failures, The Contracnng Party should ensure that

the systems comply, at least, with ICAO SARPS mcludmg but not Jirmited to Annex 10, which should be of

‘mandatory apphcatlon

Thie necess1ty to record GNSS signals and to retain such recordmgs for use as evidence in acc:dent '

investigations should also be included in the convention to ensure legal effect. Inclusion in Annex 10 may not
be adequate :

Uniformity

Contracting Parties should work together to ensure umfomuty in the provision and operation of GNSS-
. services. This could entail ensuring that systems are mteroperable in the inierests of global aviation safety,

Charges

“Provision should be made to cater for the situation that some (future) systems may be subject to charges. In

that event, a charging mechanism should ensure the reasonable allocation of costs among civil aviation users
and among civil aviation users, as 2 group, and other system users. The work of ANSEP should be taken mto

- account.

Cooperation and Mutual Assistance and role of ICAO

In order to facilitate global planning and worldwide implementation of GNSS in an effective marnner,
Contracting Parties should conduct their activities with due regard for the interests of other Parties. ICAQ

- could play an essential role in this regard by -

*  Coordinating with regional bodieé ot other entities which are managing, facilitating or
otherwise coordinating relationships between system operators or service providers

. Monitoring, through the Universal Oversight Audit Programme, cdmpliance by GNSS system
operators and service providers with the applicable technical standards, operational and legal
requirements

e Facilitating the provision of assistance to States with regard to the technical, financial,
managerial, legal and cooperative aspects of GNSS.

Certification

'GNSS systems, services and elements thereof, including avionics and ground facilities, should be certified

against the applicable technical requirements prior to entry into operation and trauung and licensing
requirements should comply with ICAO SARPS.

i
g
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Unlawful interference
' Provision__should be made for rn_easures‘ to preven't and protect against harmful interfereoce.
. Llablllty

- "Provision should be made for a stnct hablhty uptoa certam dete:mmed lirnit and fault based thereafier, in Jine -

with the Montreal Conventlon 1999 for loss or damage caused by the fallure malfunction or imipropeér use of

a GNSS system or service. In the event that the loss or damage was caused by more than one system or
. service, the prowders thereof should bé jointly and seVerally liable, to the extent to which they were at fault, o
_'An aItemauve solution could, bea fauIt—based llablhty regnne ‘but with the burden of proof revérsed.

. F_orce majeure

,Prov1s:0n could be made to exclude I1ab1hty in sitnations whlch were beyond the control of a party such as’
: Act of God wat, efc. : S

Soverelgn_ lmmumty

Provision should be made for the conditions under which sovere1g11 immumity could not be invoked, 10 avold :

s1tuat10ns where partles would be unable to seek redress due to this rule.

Recourse and indemnification

The conventlon should allow any entlty or'person found liable for loss or damage to have a right of recourse

I against any ‘other person or entity.
.. Competent jufisdiction/Arbitration

/GNSS-related events present the characteristic of p0551bly involving a multlphcﬂy of partles in a variety of

actions in several jurisdictions. The conventlon could propose a single _]unsdmctlon to neutralise the complexity
of all thie hablhty c]aJms oo

Asan altemative to the single jurisdiction and to overcome the pﬂncipies of foreign jﬁrisdicﬁoo Immunity;

‘ Tecourse to arbitration mechanisms could be considered which could follow established UNCITRAL Rules
" or thé Rules of the Permanent Court of Arbltratlon in The Hague .

' Appllcable law-

The convention could prov1de that the competent court or arb1trat10n tribunal applies the’ liability reglme
" applicable i in accordance with existing intemational and internal rules.

Period of limitation

- The convention could prowde that the nght to take legal actién would be ext[ngmshed if an actton was not
_brought within a specified number of years from the date of the act or event whlch caused the damage for

~which the compensauon was sought
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Compulsory risk coverage

* Contracting Parties should ensure that their systém operators and service providers maintain adequate
insurance or have other means of risk coverage in respect of their Lability. As an aviation-related GNSS

accident. could have significant liability consequences, the. possibility. of setting up a dedicated .fund to

- compensate for any shortfall in recovery from the persons held to be liable ought to be cofisidered.
Joint operation of GNSS services

The convention should not prevent two or more Contracting Paities from jointly providirig services using
GNSS. : | ' | -

- Other previsions

The Convention should contain the standard procedtural provisions with ré'spéct to Amendments, Settlement
of Disputes, Entry into Force and Denunciation. -

— END —

: )
—
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REPORT ON THE ESTABLISHMENT OF A LEGAL FRAMEWORK WITH REGARD TO
CNS/ATM SYSTEMS INCLUDING GNSS

(Presented by the 42 Contracting States', Members of the European Civil Aviation Conference
This paper has been elaborated and co-ordinated by EUROCONTROL)

EXECUTIVE SUMMARY

A contractual framework to govern 1mplementat10n of GNSS, an initiative of the ECAC States, was
presented at the 35th ICAO Assembly®. This paper was discussed at the Assemb[y and was addressed in
Resolution A35-3°, adopted by the Assembly (see Appendix).

The Assembly recognised the importance of the establishment of a legal framework with regard to
CNS/ATM systems including GNSS and directed the Secretary General to monitor and, where
appropriate, assist in the development of contractual frameworks to which parties may accede. Further,
Contracting States were invited to transmit regional initiatives to the Council.

This information paper appraises the General Assembly of the progress made in implementing
Resolution A35-3.

Strategic Not Applicable
Objectives:

Financial Not Applicabie
implications:

References:

Albania, Armenia, Austria, Azerbaijan, Belgium, Bosnia and Herzegovina, Bulgaria, Creatia, Cyprus, Czech Republic,
Denmark, Estonia, Finland, France, Georgia, Germany, Greece, Hungary, Iceland, Ireland, Italy, Latvia, Lithuania,
Luxembourg, Malta, Moldova, Monaco, Netherlands, Norway, Poland, Portugal, Romania, Serbia and Montenegro, Slovakia,
Slovenia, Spain, Sweden, Switzerland, The former Yugoslav Republic of Macedonia, Turkey, Ukraine, and the
United Kingdom.

? Please see : A35-WP/125* LE/11 21/9/04 ASSEMBLY — 35TH SESSION LEGAL COMMISSION
Agenda ltem 36: Report on the establishment of a legal framework with regard to CNS/ATM systems including GNSS
DEVELOPMENT OF A CONTRACTUAL FRAMEWORK LEADING TOWARDS A LONG-TERM LEGAL
FRAMEWORK. TO GOVERN THE IMPLEMENTATION OF GNSS (Presented by the 41 Contracting States, Members of
the European Civil Aviation Conference)

* A35-3: A Practical Way Forward on Legal and Institutional Aspecis of Communications, Navigation, Surveillance/Air Traffic
Management (CNS/ATM) Systems

(5 pages)
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1. INTRODUCTION
1.1 The development of a legal framework to govern the implementation of GNSS has been

on the Work Programme of the Legal Committee since 1992. First of all, a committee of legal and
technical experts (LTEP) was established by the ICAO Council in December 1995 which led to the
adoption of a Charter on the Rights and obligations of States relating to GNSS Services at the
32nd Assembly in 1998. However, this alone was not considered adequate as several aspects related to
certification, operating structures, administration, cost recovery and most importantly, liability were not
addressed. The liability aspects in particular were found to merit further examination. On the basis of the
recommendations made by the LTEP, the 32nd Assembly set up a new study group, the Secretariat Study
Group or SSG which reported to the 33rd Assembly, which mandated the ICAO Secretariat Study Group
to finalise a contractual framework, focusing predominantly on model clauses.

1.2 The main purpose of the contractual framework is to provide for a number of legal and
institutional provisions that are deemed necessary for addressing GNSS at regional level. The Contractual
Framework is based on a two-tier approach. On one level, it offers a regulatory agreement dealing with
public law matters including certification, liability and jurisdictional matters. The other level consists of
private contractual arrangements between the various stakeholders in which they would have a very large
degree of autonomy subject to certain mandatory elements determined by the regulatory agreement.

1.3 While it includes binding elements, it also creates a flexible and readily available
framework to cover all legal and institutional elements related to GNSS at the regional level and
harmonises contractual relationships between the parties involved, providing clarity and legal certainty.
It may, however, provide experience and know-how and represents a first step, which could evoive into a
long-term foeuséd and precise global instrument of international law under the aegis of ICAQ.

1.4 This m1t1atwe of the ECAC States was embraced by the 35th ICAO Assembly which
adopted Resolution A35-3." As can be seen, the contractual framework has figured on the Work
Programme of the Legal Committee over several years and has consistently been recognised as being of
high prierity. Recent developments around the world indicate that work on this matter should contmue as
a pricrity on the work programme of the Legal Committee,

2. DEVELOPMENTS IN EUROPE

2.1 Since the ECAC states presented the Contractual framework for GNSS in 2004, many
developments regarding ATM at European Level have occurred. The developments which have an impact
on GNSS are resultiig in further refinements of the Contractual framework model. Many of these
developments serve to confirm the ongeing need for a legal framework for GNSS. Some of the recent
European Developments in ATM which affect GNSS are outlined briefly hereunder.

2.2 A new scheme of Governance for Galileo and EGNOS has emerged. A GNSS
Supervisory Authority has been established to ensure that essential public interests in this field are
adequately defended and represented. The Authority is a European Community Agency and will be the
owner of the EGNOS and Galileo infrastructure. This Authority could potentially fulfil the role as
foreseen for the GNSS Entity in the Contractual Framework.

* Please see : A35-WP/125% LE/11 21/9/04 ASSEMBLY — 35TH SESSION LEGAL COMMISSION
Agenda Item 36: Report en the establishment of a legal framework with regard to CNS/ATM systems including GNSS
DEVELOPMENT OF A CONTRACTUAL FRAMEWORK LEADING TOWARDS A LONG-TERM LEGAL
FRAMEWORK TQ GOVERN THE IMPLEMENTATION OF GNSS (Presented by the 42 Contracting States1, Members of
the European Civil Aviation Conference)
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23 : EGNOS signals are now available and it is foreseen that the final system deployment
activities, the qualification of the operator and the appointment of the EGNOS Service provider will be
finalised in 2008 aliowing the start of the certification process.

24 The European Commission has launched its single European sky (SES) initiative in late
1999 to reform air traffic management in Europe. The Single European Sky is being achieved and
governed by means of a regulatory package. Further implementation measures are flowing from these
foundation regulations, for example on a common charging scheme, common requirements for air
navigation service providers, and airspace and interoperability measures. The EC Regulations on the SES
(in particular the interoperability regulation) will necessitate the certification of GNSS related equipment
and the certification of the GNSS service provider.

2.5 While the Single European Sky Regulations do not directly address military operations,
they address civil-military cooperation to use airspace in a safe and efficient manner. In a general
statement which is part of the SES package, Member States declare that they will facilitate co-operation
between their armed forces in all matters of air traffic management.

2.6 The SES Initiative is complemented by the SESAR Programme (the Single European Sky
ATM Research Programme). SESAR starts with a Definition Phase. By early 2008, a joint funded
EUROCONTROL and European Community study, conducted primarily by Industry, will deliver a
European ATM Master Plan based on future aviation requirements, and will identify the actions needed to
achieve the objectives of SESAR. The Development Phase will run from 2008 to 2013. During this phase,
the necessary research, development and validation work will be conducted and the regulatory measures
will be prepared in order to implement the European ATM Master Plan. This phase will be managed by a
SESAR Joint Undertaking, an entity set up by a EU Council regulation, which is a public-private
partnership in which the European Community and Eurocontrol are founding members, and in which
other stakeholders such as ANSPs or manufacturing industry, including from non European countries, can
become members. The comprehensive inclusion of GNSS into ATM operational processes is foreseen in
the SESAR programme, therefore the issues of global interoperability, liability and oversight mechanisms
will assume ever increasing importance.

2.7 The issue of liability has been widely debated in the context of the Galileo and EGNOS
programmes over the past three years. The most important topics have been Third party liability, Design
risk, liability associated to the system operations and the Allocation of Liability. This illustrates the need
for a framework as presented by the ECAC states in order to channel liability.

3. CONCLUSIONS

3.1 The contractual framework proposed by ECAC States has already been recognised by

ICAO in Assembly Resolution A35-3 as a mechanism to create a flexible and readily available
framework to cover all legal and institutional elements related to GNSS at the regional level and
harmonises contractual relationships between the parties involved, providing clarify and legal certainty.

32 Developments in Europe with regard to EGNOS and Galileo confirm the need for such a
contractual framework and highlight the need to align the said framework to take on board, the need for
harmonisation of, inter alia, international standards, certification, interoperability, liability allocation in a
multi-State environment, particularly in the context of the Single European Sky legislation.
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3.3 The contractual framework will be refined in the light of these developments and
prescnted as soon as possible to the ICAO Secretary General and Council, as foreseen in the Resolution.
Itis enwsaged that the framework will satisfy the needs widely voiced in ICAO regarding GNSS and will
assist in clarifying many of the difficult issues faced and serve as a useful basis for ongoing discussions in
the Legal Commission.

3,4 The European initiative will be forthcoming in the near future and in line with

Resolution A35-3, proposals will be submitted to the Secretary General in due course and the Council for
- subsequent validation as a model for global use.
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Agendaltem 46: Acts or offences of concern to the international aviation community and not
covered by existing air law instruments

46.1 This item was considered on the basis of A36-WP/12 presented by the Council, which
provided a progress report on the work carried out to address the new and emerging threats to civil
aviation. Through a survey conducted among the Member States and the work of the Secretariat, the
Study Group and the Special Sub-Comunittee of the Legal Committee, it had been recognized that the
existing aviation security conventions could be amended to cover certain new and emerging threats, such
as the use of civil aircraft as a weapon, the use of civil aircraft to unlawfully spread biclogical, chemical
and nuclear substances, and the attacks against civil aviation using such substances, It had also been
considered necessary to incorporate certain common provisions in more recent UN conventions on
counter-terrorism, such as the “military exclusion clause”, which expressly specifies - that these
conventions do not govern the activities of armed forces during an armed conflict, and the activities
undertaken by military forces of a State in the exercise of their official duties. Two draft protocols were
proposed by the Sub-Committee for these purposes. Some delegations had proposed at the meeting of the
Sub-Committee in July this year to include provisions prohibiting the intentional and unlawful transport
by air of particularly dangerous goods and fugitives. The Sub-Committee had decided to seek the
guidance of the Council on this issie and on the need for an additional meeting.

46.2 ‘While applauding the work so far accomplished, one delegation wished to reiterate its
reservations in the Sub-Committee with regard to the military exclusion clause. This delegation could
perhaps accept the exemption of armed forces activities during armed conflict, which would be in line
with Article 89 of the Chicago Convention, but could not accept a total military exemption even during
peacetime, since it viewed that such an exemption would constitute a violation of the principles set out in
the preambles of The Hague and Montreal Conventions and also of the principles and provisions of the
Chicago Convention, particularly Article 44. Moreover, it viewed that it would also constitute a violation
of a number of UN and ICAO resolutions, particularly ICAQ Resolution A35-9, which condemns all acts
of unlawful interference against civil aviation wherever and by whomsoever and for whatever reason they
are perpetrated. It was not yet convinced that the inclusion of such a military exclusion clause could be
justified by the sole reason that the same clause already exists in other conventions. It was concerned that
the result of this clause would be that armed cfficers guilty of unlawful seizure of civil aircraft or using an
aircraft in the service of a third State as a weapon of mass destruction would be immune from criminat
prosecution.

46.3 The same delegation referred to the difficulty which may be encountered in the
integration of the rules of “international humanitarian law” with civil aviation regulations. As neither the
consequences of such integration nor those of the military exclusion clause had been addressed by the
Rapporteur to the Sub-Comrmittee, it proposed that a study on the subject should be carried out by the
Rapporteur or the ICAQO Secretariat. It also suggested that the Legal Commission invite the Council to
request the Sub-Comimittee or the Legal Committee to reconsider the military exclusion clause in the light
of such a study, :

46.4 Three delegations supported, but one delegation was opposed to the reservations and
proposal expressed at paragraphs 46.2 and 46.3. Two delegations emphasized the need for States to apply
consistently the conventions and Assembly resolutions concerning acts of unlawful interference against
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civil aviation in order to prosecute and condemn severely the persons who execute, are involved with or
support criminal acts against civil aviation, including acts against aircraft, airport facilities and
passengers.

465 In respense to an inquiry by a delegation, the Vice-Chairman of the Sub-Committee

clarified that the Sub-Committee recommended inclusion of the military exclusion clause on the clear
understanding that military activities were governed by other international rules regarding State actions.
The Sub-Committee had noted that other views on this issue would be reflected in its report, with the
expectation that such views would be debated in future fora. The Vice-Chairman also clarified that,
regarding the mere transport of certain prohibited material, it was considered by a number of delegations
that this issue exceeded the Sub-Committee’s mandate and it would therefore be necessary to seek further
guidance from the Council. Another delegation, in supporting the Vice-Chairman’s statement and the
contents of A36-WP/12, encouraged the future work on amending the conventions without undue delay.

46.6 . In summarizing the discussion, the Chairperson concluded that the Commission
commended the work of the Secretariat, the Study Group and the Sub-Committee, and supported that the
work should proceed to the next stage. It also noted the serious concerns expressed by certain delegations,
in particular with regard to the military exclusion clause, which should be noted in this Report and
referred to the Council for consideration when it convenes to consider the report of the Sub-Committee

‘and determines whether to convene a further meeting of the Sub-Committee.




()

A36-WP/297

LE/14
Report on Agenda Item 47 47-1
Agenda Item 47: Work Programme of the Organization in the legal field
47.1 The Commission considered this item on the basis of A36-WP/8 presented by the

Council, A36-WP/134, presented by India, A36-WP/140, presented by the Members of the European
Civil Aviation Conference, A36-WP/230, presented by Colombia, A36-WP/234, presented by
Sandi Arabia, and A30-WP/256, presented by Republic of Korea.

472 A36-WP/8 outlined the work programme of the Legal Bureau, legal matters in the
Council, the Work Programme of the Legal Committee and a plan of legal meetings for the
period 2008-2010. The working paper listed the subjects on the Work Programme of the Legal Committee
in their order of pricrity and provided information on the work status of individual items on the
Work Programme. ' '

473 A36-WP/134, presented by India, provided information in relation to various space-based
augmentation systems and advised the Commission of the development of the GAGAN Satellite system
in India which is expected to become operational in 2010. Based on Resolution A35-3, which directed the
Secretary General to monitor and, where appropriate, assist in the development of contraciual
frameworks, the paper called for the development of gnidelines for a regional legal framework.

47.4 A36-WP/230, presented by Colombia, proposed to include the element of regional
multinaticnal organisms in the future consideration of the legal framework for CNS/ATM systems,
including GNSS, and to modify the wording of Item No. 3 on the Work Programime in this respect.

47.5 A36-WP/234, presented by Saudi Arabia, invited States who have not yet ratified the
Cape Town Convention and the Protocol to do so for the benefit of both debtors and creditors.

47.6 - A36-WP/256, presented by the Republic of Korea, contained a proposal by Korea to host
an additional regional legal seminar in 2009, with the joint sponsorship of the Legal Bureau of ICAQ. The
proposed regional seminar would be aimed at States to which the JICAO Asia and Pacific Office is
accredited.

477 In relation to Item No. 1 on the Work Programme (Compensation for damage caused by
aircraft to third parties arising from acts of unlawful interference or from general risks), one delegation
recalled the earlier deliberations which had taken place under Agenda Item 45 of the Commission, where
two delegations had expressed the sentiment that the draft convention on general risks appeared to have
attracted less interest than the draft convention dealing with unlawful interference. The delegation queried
whether it was necessary to consider this point in the context of the work programme, as the Commission
had envisaged to refer the outcome of the entire work of the Special Group, i.e. both draft conventions,
for further consideration to the Legal Committee. On this point, one delegation considered that there
could be room for further reflection in case it was assessed that a priority between the two draft
conventions was needed. In this context, another delegation remarked that due to the expected heavy
workload for the Legal Committee and the desire for a successful outcome of its deliberations, it would be
upon the Courncil of ICAO to make a political decision as to which texts ought to be considered by the
Legal Committee. In the ensuing discussion, a number of delegations expressed the view that both draft
conventions ought to be referred to the Legal Committee on equal terms, and that both drafts should
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receive the same attention by the Legal Committee without conferring any priority of one text over the
other. In summarizing the discussion on this point, the Chairperson noted that the majority of delegations
supported the submission of both draft texts to the Legal Committee and stated that there appeared to be
no complete consensus regarding the issue of priority. She suggested that the Council could carefully
consider the allocation of items to be considered by the Legal Committee, in the light of the availability of
time and resources.

47.8 In discussing Item No. 3 of the General Work Programme of the Legal Committee,
several delegations supported the inclusion of the regional multinational organisms as suggested in
A36-WP/230. These delegations considered it of utmost importance to devise clear rules and guiding
principles regarding the involvement of regional bodies in the implementation of CNS/ATM systems.
One delegation also underlined the need for a clear global framework, The Delegation of the
United States reiterated that its government had renewed its offer to make the Global Positioning System
(GPS) available for the use by civil aviation. The delegation further stated that its government had
adopted a policy of not resorting to selective availability for different users, and that the new generation
of the hardware did not even contain the feature of selective availability. Another delegation recalled
paragraphs 4 and 5 of Resolution A35-3 and emphasized the importance of providing technical and
financial assistance to developing countries.

' 47.9 The Commission agreed to modify Item No. 3 of the General Work Programme of the

Legal Committee to include the regional multinational organisms in the consideration of a legal
framework. The Commission noted its understanding that once a model of a regional legal framework is
developed by the Members of the European Civil Aviation Conference, such model could be distributed
through ICAO to its Member States, and interested States may use the information as gnidance material to
develop their own regional legal framework as appropriate.

4710 In relation to Item No. 4, the Commission noted A36-WFP/234.
47.11 Consequently, the Work Programme of the Legal Committee was established as follows:

1) Compensation for damage caused by aircraft to third parties arising from acts of
unlawful interference or from general risks;

2) Acts or offences of concern to the international aviation community and not covered
by existing air law instruments;

3} Consideration, with regard to CNS/ATM systems including global navigation satellite
systems (GNSS) and the regional multinational organisms, of the establishment of a
legal framework;

4) International interests in mobile equipment (airéraft equipment);

5) Review of the (juestion of the ratification of international air law instruments; and




A36-WP/297
LEN4

Report on Agenda Jtem 47 47-3

47.12
A36-WP/256.

6) United Nations Convention on the Law of the Sea — Implications, if any, for the
application of the Chicago Convention, its Annexes and other international air law
instruments. :

The Commission also noted with appreciation the regional legal seminar proposed in
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- REGULATION. N...

on cml liability and compensation for damage resulting from the performing
of Galileo services

i

. Having regard to the Treaty establishing the European Community and in particular

articles .....

Having ..

WhereaS'

{1) The conclusions of the European Councll In Cologne (3 and 4 June 1999), Feira (19
and 20 June 2000), Nice (7 to 11 December 2000), Stockholm (23 and 24 March
2001), Laeken (14 and 15 December 2001), Barcelona (15 and 16 March 2002) and
Brussels (20 and 21 March 2003) have stressed the strategic nature of the Galileo
satellite radionavigation programme which Is cofinanced by the European Unlon and
the European Space Agency.

) Galileo is the first European space programme to be financed and managed by the
European Unfon in association with the European Space Agency (ESA). It is expected
to contribute to the development of numerous applications In areas that are
associated, directly or indirectly, with Community policies, such as transport
(positioning and measurement of the speed of moving bodles), insurance, motorway
tolls, law enforcement (surveillance of suspects, measures to combat crime), customs
and . excise operations (investigations on the ground, etc.), agriculture (grain or
pesticide dose adjustments depending on the teérrain, etc.), fisheries (monitoring of
boat movements).

3 A Eurcpean satellite navigation system will have also a positive impact on
information and telecornmunication industries developing a European market.

{4) User requirements and user demands should be of key importance in deciding on
the development of a European satellite navigation system and its characteristics,
taking into account requirements developed by other relevant intermational bodies,
such as the International Civil Aviation Organisation (ICAO), the International Maritime
Organisation (IMO), the International Telecormunpication Union (ITU) as well as the
World Trade Organisation (WTQ);

(5)  Galileo Will offer several service levels, from open access to restricted access of
various levels and all services are directly accessible waorldwide. However, local hodies
may have to make some adaptations to specific environments or user communities
{tunnels, airports, pors, efc.). In addition, the satellite infrastructure can be

- complemented by regional and local components, particularly for producing the

integrity message. The services offered by Galileo will cover the whole planet,
particufarly areas at a. geographical disadvantage and the outermost regions of the
European Unicn

(6) Satellite navigation enables a user to determine his position in time and space to
an unprecedented degree of precision at very little cost, thus explaining why it is
widely used in all sorts of areas. However, open signals are extremely sensltive to
Interference or to deliberate - potentially hostile ~ manipulation. The need for a Public
Regulated Service (PRS) is conditioned by the vulnerability of sateflite navigation

Flpuane i¥6
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signals, the special features of the service and the very sensitive nature of the
anticipated applications. ,
Distupting or jamming .the Galileo signal by the intelligent use of sources of
interference in the hands of economic terrorists, criminals, hostile agents could prevent
continuous signal reception over a wide geographical area, serlously impairing the
- efficiency of national security and police forces, or of economic activities, and even
leading to the complete shutdown of services in some areas, The PRS, which secure
service encrypted and resistant to jamming interference, must be reserved principally
for the public authorities responsible for civit protection, national security and law
enforcement which demand high level of continuity, especially in situation of crisis or
presence of threats, and therefore deserve a specific discipline.

N A number of other countries have expressed a wish to be involved in the
programme in some way. Moreover, the Commission regards the Galileo programme
as being of world Importance and, as such, of interest to all third countries.

(8) The Concil Regulation No 1321/2004 has established the European Global
Navigation Sateliite System (GNSS) Supervisory Authority (GSA) to give the strategic
nature of the European satellite radio navigation programmes and the need to ensure
that essentlal public Interests are adequately defended and represented, in accordance
with the relevant political orientations of the Council and financial decisions of the
budgetary authorities. The Authority assists the Commission in matters involving
satellite radio-navigation, particularly in cases where legislative and regulatory
measures prove necessary. . : ' :

(8)  In compliance with the principle of subsidiarity, action at Community level Is
desirable in order to create a single set of rules governing the civil liability of all
Community Galileo services providers. . :

(10)  The supply of Galileo system services could result in serious damage to persons
and assets if malfunctions affect the signal or end-user equipment. In particular, this
might occur in the supply of services to such economic activities as the provision of air
and sea transportation, Accordingly, it is appropriate to guarantee an adequate level of
compensation for the victims of such damage, in order to strengthen the protection
avallable to them and others with associated rights, The existence of a clear civil
llability regime in the event of losses represents, in fact, a competitive advantage for
the provision af the services and will facilitate their commaercial development.

(11)  Consistent with current international regimes, in order to guarantée an adequate
level of compensation it is appropriate to establish a strict liability system combined
with a two-tler iability system, thus assuring victims of potentially full compensation.

(12)  In the event of incidents where the responsibility lies with several parties, it can be
very difficuft and onerous for the victims to determine who is actually responsible and
to take action against them. Accordingly, it Is appropriate to identify with certainty, via
the application of simple and clear rules, just one party who is required to pay the
compensation. This mechanism for the channelling of liability is routinely used by
international civil liability regimes, in order to guarantee and strengthen the legal
position of those who have suffered losses.

(13)  In the context of the Galileo system, it is appropriate to channel responsibility to
the party that provided in the marketplace the Galileo service involved in the incident,
since such party js easily Identifiable by the victims. In principle, the supplier is either
the Licensee or GOC, if the Yatter offers services directly and not via the Licensee.

(14) The Galileo system is a partner‘sh'ip between Member States and European private
industry that provides both commercial services and services of considerable public

2
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interest, Accordingly, in order. to ensure full compensation for the victims of incidents,
is it appropriate that the two-tier [fability system comprises a first tier of compulsory
financiat security, arranged by the supplier of the service, and a second tler of public
funds made .available by the Member States. On the one hand, this cooperation
allocates the charges and Insurance costs for the reimbursement of losses fairly
between Member States and private industry, while ensuring that they do not
represent a barrier to the competitive supply of services, while, on the other, it
strengthens the guarantees offered to the victims concerned.

(1)  The responsibility limit envisaged by the Regulation may turn out to be excessive -
for certain types of service, considering the real risks involved or the financial stréngth
of the Licensee, Accordingly, it is desirable to allow States to set a lower responsibility
limit, on condition that they guarantee the availability of sufficient pubhc funds to
oﬁ’set such reduction..

{16) Open services (OS) are offered free of user charges and without the characteristics
of safety and precision afforded by the other services. Consumers are aware of this;
accordingly, it is appropriate to exclude such services from the responsibility regime
envisaged in the Regulation.

(17}  The Galileo system is only able to guarantee the provision of services with the
characteristics and performance for which it was designed via the use of advanced
technology and suitable equipment. In particular, the equipment available o end users
is at risk of unautharised medifications or falsifications, or may be produced without
regard for the technical specifications needed to ensure that it functions correctly. The
use of this type of equipment considerably increases the risk that performance does
not comply with the required standards. Accordingly, in order to establish responsibllity

* for the maifunctioning of end-user equipment, it is appropriate that such equipment be
certified by a competent autharity.

HAS ADOPTED THIS REGULATION:

Article 1
{Purpose of the regulation)

1. This Regulation lays down the rules concerning the clvil liability and compensation
for damage resulting from the performing of Galileo services.

2. This Regulation does not affect the application of the Convention on Intérnatronal
Liability for Damage caused by Space Objects done in London, Moscow, Washmgton
on March 29, 1972,

3. The Council Directive 85/374/EEC on the approximation of the laws, regulations and
administrative provisions of the Member States concerning liability for defective
products as amended by Directive 1999/34/EC of the European Parliament and of the
Council of 10 May 1999 does not apply in the fleld covered by this Regulation. .
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Article 2

(Fields for action by the Community)

1. This Regulation éstablishes a harmonised regtilatory framework fOF the evvuvress In
conjunction’ with: :
(2) Regulation (EC) No of the European ........... on the provision of Galileo services in

Europe-(and regulation for the certification of the licensee)
2, The measures referred to in paragraph 1 shall apply subject to the provisions of this
Regutation.

() Regulation (EC) No. of the European....

Article 3

{Definitions)

“For the purpose of this Regulation and of the measures of Article 4, the following

definitions shall apply:

- Augmentation means regional or iocal mechanisms such as the European

Geostationary Navigation Overlay System (EGNOS). They provide the users of satellite-
based navigation and timing signals with input infarmation, extra to that derived from
the main constellation(s) ih use, and additional range/pseudo-range inputs or
corrections to, or enhancements of, existing pseudo-range inputs. These mechanisms
enable users to obtain enhanced performance such as increased accuracy, availablllty,
integrity, continuity and reliability. . .

Certified end user equipment means any ciV]I equipment designed to transmit,

recelve, or process satellite-based navigation and timing signals to provide value‘
-added services, or to operate with an augmentation, certified by........

Damage means:

i oss of life or personal inji.:ry;

fi. loss of or damage to property;

and each of the following to the extent determined by the law of the competent court:
jii. economic loss arising from loss or damage referred to in sub-patagraph (i) or (i),
insofar as not included in those sub-paragraphs, if incurred by a person entitled to
claim in respect of such loss or damage;

iv. the costs of measures of reinstatement of impaired enviropment, unless such

impairment is insignificant, If such measures are actually taken or to be taken, and
insofar as not included in sub-paragraph (i);

v the costs of preventive measures, and further loss or damage caused by such

measures

End user means any ptivate or public person that has entered into a contract with the
[icensee for the usage of the Galileo signal,

ESA means European Space Agency.
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. Galileo (GNSS) means an autonomous clvil Eui‘cpean_ global satellite based-
navigation and timing system under clvil control, for the provision of GNSS (Global

Navigation Satellite System) services, deslgned and developed by the Community, its
Member States, the European Space Agency and other entities.

Galileo local components means "additional stations that through the use of
augmentations, provide differential levels of accuracy and stringent integrity time-to-
alarm requirements (within 1 second) of the Galileo services. :

Galileo local elements are local mechanisms that provide fhe users of GALILEQ
satellite-based navigation-and timing signals with input Information, extra to that
derived from the main constellation in use. Local elements may be deployed for

additional performance around airports, seaports and in urban or other geographically -
- challenging environments like in-door scenatrios. Galileo will pravide generic models for

local elements.

- @Galileo regional components means an édditional network of stations to aversee
_ the integrity of the signals and a processing centre to provide the Galileo services.

Galileo signal rheans the electromagnetic signal generated by the GNSS which is
formed by the space segment and the ground control segment. The ground contral
segment includes the reglonal and local components.

Galileo Services are':

I) The Open Service (0S) that results from a combination of open signals, free of
user charge, provides position and timing performances competitive with other
GNSS systems.

it} The Safety of Life Service (SbL) that improves the open service performances

. providing timely warnings. to the user when it fails to meet certaln margins of

accuracy (integrity), It is envisaged that a service guarantee will be provided for this

- service,

iif) The Commercial Service (CS) that provides access to two additional signals, to
allow for & higher data rate throughout and to enable users to improve accuracy. It
is envisaged that a service guarantee will be provided for this service, This service
also provides a limited broadcasting capacity for messages from service centers to
users.,

iv). The Public Regulated Service (PRS) that provides, for governmental uses,
position and timing to specific users requiring a high continuity of service, with
controlled access. Two PRS navigation signals with encrypted ranging codes and

“data will be available.

v) The Search and Rescue Service (SAR) that broadcasts globally the alert
messages recelved from distress emitting beacons, It will contribute to enhance the
performances of the international COSPAS-SARSAT Search and Rescue system.

GOC means Galileo Operating Company, the private company in charge to operate the
Galileo system. It assures the commercial exploitation of the Galileo system either by
contracts with licensees or by directly providing services in the marketplace.

* Commuication from the Commission to the European Parliament and the Council - State of progress of
the Galileo programme /* COM/2002/0518 final */ Offcial Journal 248, 15/10/2002 P. 0002 — G022,
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GSA is the Community Agency .(European GNSS Supervisory Authority) that manages

the' public interests relating to, and to be the regulatory authority for, the European

GNSS programmes set up by Councii Regulation (EC) n. 1321/2004%
Incident means any'loccurrence, or series of occurrences having the same origin,
which causes damage or creates a grave and imminent threat of causing such

~damage; where an incident consist of a serles of occurrence it shall be treated as

having occurred on the date of the first such occurrence.

Licensee means any natural person, any legal person, whether profit-making or not, -

or any officlal body whether having its own legal personality or not, providing Galileo
Services on an exclusive basis (for the relevant area and sector or type of activity)
under contract stipulated with GOC and

a) having its principal place of business, certral administration ‘and, if any, its
registered office located In a Member State, and .

b} owned and continue to be owned directly or through majority ownership by Member
States and/or nationals of Member States. It shall at all times be effectively controlled
by such States or such nationals. :

Licensee’s State means the Member State where the licensee has Its registered

~ office, central administration or principal place of business, in accordance with the law

of that Member State.
Malfunctioning of the Galileo end users equipment...........

Malfunctioning of the Galileo signal means absence of the Galileo signal, errors in
the Galileo signal and/or degradation of the performances under the threshalds
defined by the KPI's, -

Personal injury means any physical damage with the exclusions of any psychological
damage. : : -

Preventive measures means any reasonable measures taken by any person after an
incident has occurred to prevent or minimise damage.

Praducer means the manufacturer of a finished product, the producer of any raw
material or the manufacturer of a component part and any person who, by putting his
name, trade mark or other distinguishing feature on the product presents himself as its
producer. Far the purpose of this Regulation it also Includes any person-who conceive,
invent, formulate plans or device of a finished product.

Praduct means all movables even though incorporated into another movable or into
an immovable. . _

Special Drawing Right, hereinafter referred to as SDR, means the unit of account
defined by the International Monetary Fund and used by it for its own operations and
transactions. o
Article 4
{Geographical scope)

This Regulation shall apply exclusively to damage that occurs:

(2} in the territory, Including the territorial sea, of the Member States,

20, L 246/1, 20.7.2004.



DRAFT

+ (b) In the exclusive economic zone of the Member States, established in accordance
with ‘international Jaw, or, if a Member State has not established such a zone, in an
area beyond and adjacent to the territorfal sea of that State determined by that State
It accordance with international law and extending not more than 200 nautical miles

- from the baselines from which the breadth of its territorial sea is. measured, and

(¢) in the airspace above the territory and the territorial sea of the Member States,

Article 5 .

(Relationship to applicable International Convehtion)

This Regulation shall not apply to damage arising from an incident in respect of which
liability of compensation falls within the scope of any of the relevant International
Convention including any future amendments thereof, which is in force in the Member
State concerned. -

Article 6
(Liability of the licensee)

1. The licensee shall be the sole liable for damage deriving from an incident that
occurs in the areas indicated In article 2 belonging to the State for which it has
obtained its license and upon proof that such Incident has been caused by the
~malfunctioning of the Galileo signal, - whichever may be the reason of, or a
malfunctioning of a cettified end user equipment,

2. Where the damage engages the liability of more then one licensee, the licenseesi
involved shall, in so far as the damage attributable to each licensee Is not reasonably
separable, ha jointly and severally fiahle. ' |

3. In any case no liability for damage shall attach to the licensee if it proves that the
damage: ' '

a) results from an act of armed confiict, hostilities, terrorism, civil war,
insurrection or .

b) results. from a natural phenomenon of an exceptional, inevitable and

. irresistible character, or . B

.¢) was wholly caused by an act or omisslon done with the intent to cause the

damage by a third party or :

d) was wholly caused by the negligence or other wrongfut act of any Government
authorities acting in the exercise of its functions.

4. If the licensee proves that the damage resuited wholly or partially either from an act

- or omission done with the intent to cause damage by the person who suffered the

damage or from the negligence of that persons, the licensee may be exonerated
wholly or partially form their liability to such person.

5. No claim for compensation for damage under this Regulation or otherwise may be
made against; - : :

. (a) the servants, agents or any other persons who performs services for the licensee;
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(b) any person performing salvage operations on the instructions of a competent
public authority; :
(¢) any person taking preventive measures;

{d) ali servants or agents of persons mentioned in subparagraphs (b) and (c)-

- (e) the producer of the products used for the space segment and for the ground

control segment

unless the damage resulted from thelr personal act or omission, committed with the
intent to cause such damage, or recklessly and with knowledge that such damage
would probably result. .

6. In no case the licensee shall be liable if the damage was caused by a malfunéti‘oning
of the Galileo Signal or an end user equipment, whether or not certified, provided for
an open service (05). ' ‘
Article 7
(Limitation of lability)

1. The licensee shall be erititled to limit his liabfiity under this regulation in respect of
any one Incident to an amount of [300] million SDRs.,

2. Notwithstanding paragraph 1, the Ilk;ensee's State, having regard to the nature of
the services provided and to the likely consequences of an incident originating

‘therefrom, may establish a lower amount of liability of the licensee, provided that in ho

event shall any amount so established be less than [50} million SDRs, and provided

 that the licensee’s State ensures that public funds shall be made available up to the

amount established pursuant to paragraph 1. The amounts established by the
licensee’s State in accordance with this paragraph shall apply wherever the incident
oceurs. .

3. Interest and costs awarded by a court in actions for compensation of damage shall
be payable in addition to the amounts referred to paragraphs 1 and 2.

4. The licensee shall not be entitled to fimit its liability under this Regulation if it is
proved that the damage resulted from his personal act or omission committed with the
intent to cause such damage, or recklessly and with knowledge that such damage
would probably result,

5. Takdng Into account, /nfer alia, the risk of damage resuiting from a incident, changes
in the monetary values, and the capadty of the Insurance market, the GSA may
propose to the Member States to amend the limits of llability referred to in paragraphs
1land 2. '

Article 8
(Financial Security)
1, The licensee shall be required to maintain insurance or other flnancial security

covering his liability for damage to not less than the amount established in paragraph
1 or in paragraph 2 of Article 7.
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2. A compulsory insurance certlﬂcate attesting that insurance or other financial security
Is in force in accordance with the provisions of this Regulation shall be issued to each

licensee after the [GSA] has determined that the requirements of Article 8 have been

compliedr with.

3. This compulsory 'Insurance certificate shall be in the form of the model set out in
Annex I and shall contain the following particulars: :

(b) name and principal place of business of insurer or other person giving
security and, where appropriate, place of business where the insurance or
security is established; and

(f} period of validity of certificate, which shall not be longer than the period of
validity of the Insurance or other security]. :

4. An insurance or other financial security shall not satisfy the requirements of this
article if it can cease, for reasons other than the expiry of the period of validity of the
insurance or security specified.in the certificate under paragraph 2, before thirty days
have elapsed from the date on which notice of its termination is given to the authority

- referred to in paragraph 2, unless the compulsory insurance certificate has been

surrendered to this authority or a new certificate has been issued within the said
. periad. The foregoing provisions shall similarly apply to any modification which resuits
In the insurance or security no longer satisfying the requirements of this article.

5. The funds provided by insurance, by other financial security or by the State of
licensee pursuant to paragraph 1 of this article or paragraph 2 of article 7 shall be
exclusively available for compensation due under this Regulation.

6. No insurer or other financial guarantor shall suspend or cance! the insurance or
other financial security provided pursuant to paragraph 1 of this article or paragraph 2
of article 7, without giving notice in writing of at least two months to the competent
public authority. ‘ '

Article 9
{Constitution of the Fund)

1. For the purpose of benefiting from the limitation provided for in paragraph 1 of
Article 7, the licensee shall constitute a fund with the court or other competent
authority of any one of the Member States In which action is brought under Article 14
or, If no action is brought, with any court or other compeatent authority in any one of
the Member States in which the action can be brought under Article 14. The fund shall
be constituted for the total sum representing the licensee’s financial security
established according to Article 8 or for a lower amount if it is so decided by the court
or by the competent authority. ‘ '

2. The State that, in accordance with article 8, paragraph 1, has established that the
Licensee shall maintain an insurance or other financial security of a lower amount in
. respect of the its liability, shall contribute to the fund up to the limit of liability of the
~ licensee. ' '
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3, The fund can be constituted elther by depomtmg the sum or by producing a bank

. guarantee or other guarantee, acceptable under the law of the Member States where.
the fund is constituted, and considered to be adequate by the court or other
competent authority.

4, The fund shall be distributed among the claimants in proportlon to the amounts of
their established claims.

5. 'Notwithsbnding paragraph 4, claims n respect of death or personal injury have
" pricrity over other dlaims save to the extent that the aggregate of such claims exceeds
{two thirds) of the total financial security of the licensee,

6. If, before the fund is distributed, the licensee or any person providing him instrance
or other financial security has, as a result of the incident in question, paid
compensation for damage, such person shall, up to the amount it has paid, acquire by
subrogation the rights which the person so compensated would have enjoyed under
this Regulation.

L 7. The right of subrogation provided for in paragraph 6 may also be exercised by a _
person other than those mentioned thereln in respect of any amount of compensation
for damage which he may have pald by only to the extent that such subrogatlon is
permitted under the applicable national law.

8. Where the licensee or any other person establishes that it may be compelled to pay
at a later date in whole or in part any such amount of compensation, with regard to

" which such person would have enjoyed a right of subrogation under paragraphs 6 or 7
-of this Article, had the compensation been paid before the fund was distributed, the
Court or other competent authority of the State where the fund has been constituted
may order that a sufficient sum shall be provisionally set aside to enable such person
at such later date to enforce his claim against the fund.

9. Claims in respect of expenses reasonably Incurred or sacrifices reasonably made by
the licensee voluntarily to prevent or minimize damage shall rank equally with other
claims against the fund.

10. The insurer or other person providing financfal security shall be entitled to

constitute a fund in accordance with this Article on the same conditions and having the

Cy ' A same effect as if it ware constituted by the licensee. Such a fund may be constituted

g even if, under the provisions of paragraph 4 of Article 7, the licensee is not entitled to

limit its liability, but its constitution shall in that case not prejudice the rights of any
claimant against the licensee.

Article 10
{Claim against the insurer)

1. Any claim for compensation for damage may be brought directly against the insurer
~ or other person providing financial security for the liability of the licensee for damage.

In such case the defendant may benefit from the fimit of Ilabiltty prescribed in

accordance Article 7. o

2. The defendant may further invoke the defences (other than the bankruptcy or
- winding up of the licensee) which the licensee would have been entitled to invoke.
Furthermore, the defendant may Invoke the defence that the damage resulted from
* the recklessness of the licensee, but the defendant shall not invoke any other defence
which the defendant might have been entitied to invoke in proceedings brought by the

10
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licensee against the defendant. The defendant shall in any event have the right to

. require the licensee to be joined in the proceedings.

Article 11
(Supplementary Compensation)

1. A supplementary compensaﬂon shall be paid to any person suffering damage if such

- person has been unable to obtain full and adequate compensatlon because:

- (a) the damage exceeds the Ilcensees liability as limited under Article 7, paragraph 1,

(b} no lability arises under article 6,. paragraph 1 in so far as the damage is a
consequence of one or more circumstances ]isted [n paragraph 3 of such artlcle

(c) the licensee liable for the damage under this regulation is ﬁnancialiy incapable of
meeting his obligations in full and any finandal security that may be provided
_under article 8 does not cover or is insufficient to satisfy the claims for
compensation for the damage. .

* 2. The licensee shail be considered financially incapable of meeting its obligatibns and

a financial security shall be treated as insufficient if the person suffering the damage
has been unable to obfain full satisfaction of the amount of compensation due under
this Regulation after having taken all reasonable steps to pursue the legal remedies
available to him. 7

3. Expenses reasonably  incurred or sacrifices reasonably. made by the lcensee
voluntarily to prevent or mimm:ze damage shall be treated as damage for the purposes
of this Article.

Article 12
(Contribution to the Supplementary Compensation)

i. In the case the damage exceeds the licensee liability under art. 7, paragraph 1,
Member States shall make available publle funds up to a total amount equal to the
difference between the amount of the damage and such liabliity. In any case the total
amount of public funds shall not exceed [600] millions SDRs per incident,

2, If the supplementary compensation shall be paid because no liability arises under
article 11, paragraph 1, lett, b), or the licensee is financially incapable according to

“article 11, lett, ¢) the total amount of public funds made avaﬂable by Member States

shali not exceeds [900] millions SDRs per incident.

3, Member States wiil contribute to the amounts under paragraphs 1 e 2 proportionally
to...

4, Cdmpensatlon for damage in accordance with paragraph 1 and 2, shall be
distributed equitably without discrimination on the basis of nationality, domicile or
residence.

5. If the damage to be compensated does not require the total amount under
paragraph 1 and 2, the contributions shall be reduced proportionally.

11
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6. The interest and costs awarded by a court in actions for compensation of damage
are payable in addition to the amounts awarded pursuant to paragraphs 1 and 2 shall
be proportionate to the actual contributions made by the Member States.

Article 13

(Notification of Damage and call for funds)

1. The Member State whose courts have"jurisdiction shall inform the Othér Member

States as soon as it appears that the damage caused by the Incident exceeds, or is
likely to exceed, the amount available under Article 7 and that contributions under
Article 11 may be required.

2, Member States shail without delay make all the necessary arrangements to settle
the procedure for their relatlons in this connection. _

3 FolIowing the notification referred In paragraph 1, the Member State whose courts,
have jurisdiction shall request the other Member States to make avallable the public;
funds required under Article 11 to the extent and when they are actually required and:
shall have exclusive competence to d:sburse such funds.

Article 14
(Jurisdiction)

1. Except as otherwise provided in this Article, jurisdiction over actions for damages
under this Regulation shall lie with the courts of the Member States within whose
territory the incident occurred.

2. Where a incident occurs within the areas defined by Article 2, a, i) and ifi)
jurisdiction over actions concerning damage from that incident shall, for the purposes
of this Regulation, lie-only with the courts of that State concerned. Nothing in this
paragraph shall be interpreted as permitting the exercise of jurisdiction in a manner
which is contrary to the international law of the sea, including the United: Nations
Convention on the Law of the Sea. ' :

3. Where a incident does not oceur within the territory of any Member State, or within
an area as defined in Article 2, a, ii) and iii) or where the place of the incident cannot
be determined with certainty, jurisdiction over such actions shall lie with the courts of
the Licensee State of the Licensee llable.

Article 15
{Basis of claims)

Any action for damages against the Licensee can only be brought subject to the
conditions and such limits of liability as are set out in this Reguiation, without prejudice
to the question as to who are the persons who have the right o bring suit-and what
are thelr respective rights. In any such action, punitive, exemplary or any other non-
compensatory damages shall not be recoverable.

12
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Article 16
(Disbursements, proceeding)

1. Each Member States shall ensure that persons suffering damage may enforce their
rights to compensation without having to bring separate proceedings accordmg to the
origin of the funds provided for such compensatlon

2. If the courts having Jurisdtctlon are those of a Member States other than the State
of the Licensee, the public funds required under Article 11, as well as interest and
costs awarded by a court, may be made avaitable by the first-named Member State.

3, The State of Licensee shall reimburse to the other Member State any such sums
paid under paragraph 2, These two Member States shall agree on the procedure for
reimbursement.,

4, If the courts having jurlsdiction are those of a Membef State-other‘thén the
Licensee State, the Member State whose couris have Junsd[ction shall take all

‘measures necessary to enable the Licensee State to intervene in proceedmgs and to
participate in any settlement concerning compensation. ‘

Article 17
(Limitation of action)
1. Rights of compensation under this Regulation shall be extinguished unless an action
is brought thereunder within [three years] from the date when the claimant knew or
‘ought reasonably to have known of the damage.

2, In no case, however shall an action be brought later then [Slx years] from the date
of the lnadent which caused the damage.

3, Where the Incident consists of a series of cccurrences having the same origin, the
six years period mentioned in paragraph 2 shall run from the date of the last of such
occurrences. Where the incldent consists of a continuous occurrence, such period
shall run from the end of that continuous occurrence.
Article 18
(Application of the Regulation to the GOC)

1. In the case of one or more Ga!ileo services are provided by the GOC to the end
users, the provisions of this Regulation will apply also to the latter.

2. Notwithstanding paragraph i, the prewsuons laid down in article 7, paragraph 2, will
not apply to the GOC,

3 For the purpose of artlc!e 14, paragraph 3, the ]unsd:r.'tlon shall lie with the French
courts.
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