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FOREWORD TO THE 2016 EDITION

In presenting this fourth edition of the UNIDROIT Principles of
International Commercial Contracts, we would like first of all to
express our deepest appreciation to the Members of the Working Group,
in particular to the Rapporteurs responsible for the various topics that
were addressed in this revision to take better into account the special
needs of long-term contracts. We also wish to express our gratitude to
the Observers who participated in the sessions of the Working Group in
representation of important international organisations and other
interested institutions and arbitration associations. It was only on
account of the outstanding competence and extraordinary efforts of all
those experts, again so ably coordinated by Mr Michael Joachim
Bonell, that this new edition of the UNIDROIT Principles was made
possible.

We must again recognise all those who, through scholarly writings
or by applying the UNIDROIT Principles in practice, have contributed to
the great success of the Principles. Such writings and practical
experience have greatly assisted the Working Group in their
deliberations. We hope that this support of the Principles and sharing of
experiences will continue in the future.

A special word of thanks goes to Mr Neale Bergman and Ms Lena
Peters of the UNIDROIT Secretariat, who served as Secretaries to the
Working Group and undertook the important task of editing the
additions and amendments.

Our gratitude also goes to the other members of the Secretariat, in
particular Ms Frédérique Mestre for preparing the French language
version of the Principles in co-operation with Mr Marcel Fontaine and
Ms Isabelle Dubois for her formatting work of the new edition.

Last but by no means least, we would like to express our deepest
appreciation to the Max-Planck-Institut fir auslandisches und
internationales Privatrecht and its Director Reinhard Zimmermann for
generously hosting the second meeting of the Working Group in
Hamburg.

José Angelo Estrella Faria Alberto Mazzoni
Secretary-General President






INTRODUCTION TO THE 2016 EDITION

When approving previous editions of the UNIDROIT
Principles of International Commercial Contracts, the Governing
Council emphasised the need for the Secretariat to monitor the use
of the Principles in actual practice and to inquire with the
international legal and business communities whether new topics
should be considered for inclusion in future editions. Consistent
with this instruction, following the adoption of the Model Clauses
for the Use of the UNIDROIT Principles of International
Commercial Contracts in 2013, the Secretariat drew the
Governing Council’s attention to long-term contracts and the
possibility of future work on the Principles in this area.

The 2016 edition of the UNIDROIT Principles is not intended as a
revision of the previous editions. As amply demonstrated by the
extensive body of case law and bibliographic references on the
UNILEX database <www.unilex.info>, the UNIDROIT Principles
continue to be well received generally and have not given rise in
practice to any significant difficulties of application.

The main objective of the fourth edition of the UNIDROIT
Principles is to take better into account the special needs of long-
term contracts. To do so, the content of the 2010 edition has been
altered only marginally: only six provisions have been amended,
i.e. the Preamble and Articles 1.11, 2.1.14, 5.1.7, 5.1.8, and 7.3.7.
Indeed, the majority of alterations were made to the Comments, in
particular on the Preamble (amendments to Comment 2) and
Articles 1.11 (addition of a new Comment 3), 2.1.14 (amendments
to Comments 1-3 and addition of a new Comment 4), 2.1.15
(amendments to Comment 2 and addition of a new Comment 3),
4.3 (amendments to Comment 3 (which has become Comment 4)
and addition of a new Comment 3), 4.8 (amendments to Comments
1-3), 5.1.3 (amendments to the Comment (which has become
Comment 1) and addition of a new Comment 2), 5.1.4 (addition of
a new Comment 3), 5.1.7 (amendments to Comments 2-3), 5.1.8
(amendments to the Comment (which has become Comment 1) and
addition of a new Comment 2), 7.1.7 (addition of a new Comment
5), 7.3.5 (amendments to Comment 3 and addition of a new
Comment 4), 7.3.6 (amendments to Comment 1), and 7.3.7
(amendments to Comments 1-2).
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As aresult, the 2016 edition of the UNIDROIT Principles, like
the 2010 edition, consists of 211 Articles (as opposed to the 120
Articles of the 1994 edition and the 185 Articles of the 2004
edition). For ease of comparison a table of correspondence of the
articles of the four editions of the UNIDROIT Principles has been
included in this volume.

In presenting the first edition of the UNIDROIT Principles the
Governing Council expressed its confidence that the international
legal and business communities to which the Principles were
addressed would appreciate their merits and benefit from their
use. The success of the previous editions has not fallen short of
the Governing Council’s expectations. It is hoped that by better
addressing the needs of long-term contracts the 2016 edition of
the UNIDROIT Principles will be as favourably received as the
previous editions and result in the Principles becoming even better
known and more widely used throughout the world.

THE GOVERNING COUNCIL OF UNIDROIT

Rome, May 2016
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WORKING GROUP
FOR THE PREPARATION OF
THE UNIDROIT PRINCIPLES 2016

MEMBERS

Michael Joachim BONELL — Professor of Law (emeritus), University
of Rome I “La Sapienza”; Consultant, UNIDROIT;
Rapporteur on Articles 4.3 and 5.1.3; Co-Rapporteur on
Articles 1.11, 7.3.6 and 7.3.7; Chairman of the Working
Group

Christine CHAPPUIS — Professor of Law, Faculty of Law, University
of Geneva; Member of the Groupe de travail Contrats
Internationaux; Rapporteur on Article 7.3.5

Neil COHEN — Jeffrey D. Forchelli Professor of Law, Brooklyn Law
School, New York; Rapporteur on Articles 2.1.15, 5.1.4,
5.17 and 7.1.7; Co-Rapporteur on Articles 1.11, 7.3.6 and
7.3.7

Paul FINN — Former Judge, Federal Court of Australia, Adelaide

Paul-A. GELINAS — Avocat aux Barreaux de Paris et de Montréal,
Paris

Sir Vivian RAMSEY — Former Judge, Technology and Construction
Court, Royal Courts of Justice, London; Rapporteur on
Articles 2.1.14, 4.8 and 5.1.7

Christopher R. SEPPALA — Partner, White & Case LLP, Paris; Legal
Advisor to the FIDIC Contracts Committee

Reinhard ZIMMERMAN — Professor of Law, Director at the Max-
Planck-Institut fir auslandisches und internationales Privat-
recht, Hamburg; Rapporteur on Article 5.1.8

Initially the Working Group also included

Frangois DESSEMONTET — Emeritus Professor of Law, University of
Lausanne

OBSERVERS

Giuditta CORDERO-MOSS — Professor of Law, University of Oslo;
Observer for the Norwegian Oil & Energy Arbitration
Association



Working Group (2016)

Cyril EMERY — Legal Officer, United Nations Commission on
International Trade Law (UNCITRAL); Observer for
UNCITRAL
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FOREWORD TO THE 2010 EDITION

In presenting this third edition of the UNIDROIT Principles of
International Commercial Contracts, we would like to begin by
expressing our deepest appreciation to the Members of the Working
Group, and in particular to the Rapporteurs on the new chapters. We
also wish to express our gratitude to the numerous Observers who
attended the sessions of the Working Group in representation of
important international organisations and other interested institutions
and arbitration associations. It was only on account of the outstanding
competence and extraordinary efforts of all those experts, again so ably
coordinated by Michael Joachim Bonell, that this new edition of the
UNIDROIT Principles was made possible.

We would again also like to thank those who, through scholarly
writings or by applying the UNIDROIT Principles in practice, have
contributed to the great success of the Principles. The comments they
made and their practical experience have been an inestimable source of
inspiration to the Working Group, and we hope they will continue to
share with us in the future their experience with the Principles.

A special word of thanks goes to Henry Gabriel who, together with
Michael Joachim Bonell and Ms Lena Peters of the UNIDROIT
Secretariat, undertook the important task of editing the new chapters
and harmonising style and language throughout the entire volume.

Our gratitude also goes to the other members of the Secretariat, in
particular Ms Paula Howarth, Secretary to the Working Group, and Ms
Frédérique Mestre and Ms Marina Schneider for preparing the French
language version of the Principles in co-operation with the francophone
Members of the Working Group.

Last but by no means least, we would like to express our deepest
appreciation to the Max-Planck-Institut fur auslandisches und
internationales Privatrecht (Hamburg) and its Director Reinhard
Zimmermann for the generous financial and logistic support provided.

José Angelo Estrella Faria Alberto Mazzoni
Secretary-General President



INTRODUCTION TO THE 2010 EDITION

When it approved the 2004 edition of the UNIDROIT
Principles of International Commercial Contracts the Governing
Council recalled that the Principles were one of the Institute’s
most successful projects and recommended that they figure in the
Work Programme as an ongoing project. To this effect it
instructed the Secretariat not only to continue to monitor the use
of the Principles in actual practice but also to undertake at an
appropriate time an inquiry among the international legal and
business communities to determine new topics for inclusion in a
future third edition of the Principles.

The new, 2010 edition of the UNIDROIT Principles, like the 2004
edition, is not intended as a revision of the previous editions. As
amply demonstrated by the extensive body of case law and
bibliography = reported in  the UNILEX database
<www.unilex.info>, the UNIDROIT Principles continue to be well
received generally and have not given rise in practice to any
significant difficulties of application. Consequently, the content of
the 2004 edition has been altered only marginally: only five
provisions have been amended, i.e. Articles 3.1 (now 3.1.1), 3.19
(now 3.1.4), paragraph 2 of Article 3.17 (now 3.2.15), paragraph 1
of Article 7.3.6 (now 7.3.6) and paragraph 2 of Article 7.3.6 (now
7.3.7), and of these only the last three have been amended in
substance so as to justify their transformation into separate articles;
as to the Comments, significant changes have been made only with
respect to Comments 2, 3 and 4 to Article 1.4.

The main objective of the third edition of the UNIDROIT
Principles was to address additional topics of interest to the
international business and legal communities. Thus 26 new
articles have been added dealing with restitution in case of failed
contracts, illegality, conditions, plurality of obligors and of
obligees.

As a result, the 2010 edition of the UNIDROIT Principles
consists of 211 Articles (as opposed to the 120 Articles of the
1994 edition and the 185 Articles of the 2004 edition) structured
as follows: Preamble (unchanged); Chapter 1: General provisions
(unchanged); Chapter 2, Section 1: Formation (unchanged),
Section 2: Authority of agents (unchanged); Chapter 3, Section 1:
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Introduction (2010)

General provisions (containing former Articles 3.1 (amended),
3.2, 3.3 and 3.19 (amended)), Section 2: Ground for avoidance
(containing former Articles 3.4 to 3.16, 3.17 (amended), 3.18 and
3.20, and a new Article 3.2.15), Section 3: Illegality (new);
Chapter 4: Interpretation (unchanged); Chapter 5, Section 1:
Content (unchanged), Section 2: Third Party Rights (unchanged),
Section 3: Conditions (new); Chapter 6, Section 1: Performance in
general (unchanged), Section 2: Hardship (unchanged); Chapter 7,
Section 1: Non-performance in general (unchanged), Section 2:
Right to performance (unchanged), Section 3: Termination
(containing former Articles 7.3.1 to 7.3.5, 7.3.6 (amended) and a
new Article 7.3.7), Section 4: Damages (unchanged); Chapter 8:
Set-off (unchanged); Chapter 9, Section 1: Assignment of rights
(unchanged), Section 2: Transfer of obligations (unchanged),
Section 3: Assignment of contracts (unchanged); Chapter 10:
Limitation periods (unchanged); Chapter 11, Section 1: Plurality
of obligors (new), Section 2: Plurality of obligees (new). For ease
of comparison a table of correspondence of the articles of the
three editions of the UNIDROIT Principles has been included in this
volume.

In presenting the first edition of the UNIDROIT Principles the
Governing Council expressed its confidence that the international
legal and business communities to which the Principles were
addressed would appreciate their merits and benefit from their
use. The success of the second edition did not fall short of the
Governing Council’s expectations. It is hoped that the 2010
edition of the UNIDROIT Principles will be as favourably received
as the previous editions and become even better known and more
widely used throughout the world.

THE GOVERNING COUNCIL OF UNIDROIT

Rome, May 2011
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FOREWORD TO THE 2004 EDITION

It is with the utmost pleasure that we present this new edition of the
UNIDROIT Principles of International Commercial Contracts which
comes exactly ten years after the appearance of the first edition.

We would like first of all to express the Institute’s deepest
appreciation and gratitude to the Members of the Working Group and
observers for their achievement and, among them, especially to the
Rapporteurs on the various chapters. It was only on account of their
outstanding competence and extraordinary efforts, again so proficiently
coordinated by Michael Joachim Bonell, that this new edition was made
possible.

We would also like to thank all those who have, over the last years,
through their scholarly writings on the UNIDROIT Principles or by
applying them in practice contributed to their great success. Their
comments and practical experience have been an inestimable source of
inspiration to the Working Group in its deliberations. It is our hope that
they will continue their support and will also share with us in the future
their experience with the UNIDROIT Principles.

Last but by no means least, our gratitude also goes to the UNIDROIT
Secretariat, in particular to Ms Paula Howarth and Ms Lena Peters for
their invaluable editorial assistance and to Ms Marina Schneider for
her efficiency in looking after the French version in co-operation with
the francophone Members of the Working Group.

Herbert Kronke Berardino Libonati
Secretary-General President
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INTRODUCTION TO THE 2004 EDITION

When the Governing Council decided in 1994 to publish the
UNIDROIT Principles of International Commercial Contracts, it stressed
the need to monitor their use with a view to their possible
reconsideration at some time in the future. Three years later work was
resumed with a view to preparing a second edition of the UNIDROIT
Principles. To this end, a Working Group was set up composed of
eminent jurists representing the major legal systems and/or regions of
the world. Some of its members had already participated in the
preparation of the 1994 edition of the UNIDROIT Principles, while for
the first time representatives of interested international organisations
and arbitration centres or associations were invited to attend the
Working Group’s sessions as observers.

The new edition of the UNIDROIT Principles, appearing ten years
after the first edition, is not intended as a revision of the 1994 edition.
As is amply demonstrated by the extensive body of case law and
bibliography reported in the UNILEX database <www.unilex.info>, the
UNIDROIT Principles have generally met with approval and have not
given rise in practice to any significant difficulties of application.
Consequently, only very few amendments of substance were made to
the 1994 text and these were moreover limited, with one exception, to
the comments. Indeed, the only black-letter rule amended was Article
2.8(2) which has now become Article 1.12. As to the comments,
Comment 3 to Article 1.3, Comments 1 and 2 to Article 1.7, Comment 2
to Article 2.15 (now 2.1.15) and Comment 2 to Article 6.2.2 were
substantially revised or expanded.

However, it was decided to consider whether and, if so, to what
extent the 1994 edition of the UNIDROIT Principles required additions or
amendments to adapt it to the increasingly important practice of
electronic contracting. Eventually, only a few changes were made to this
effect to the black letter rules (see Article 1.2, Article 2.8(1) (now
2.1.8), Article 2.18 (now 2.1.18)), while more changes were made to the
comments and illustrations (see Comment 1 to Article 1.2, Comments 1
and 4 to Article 1.9 (now 1.10) and Illustrations, Comment 3 to Article
2.1 (now 2.1.1) and Illustration, Comment to Article 2.7 (now 2.1.7) and
[llustration, Comment to Article 2.8 (now 2.1.8)).

XXi1



Introduction (2004)

The main purpose of the new edition of the UNIDROIT Principles
is to cover additional topics of interest to the international legal and
business communities. Thus, five new chapters were prepared dealing
with authority of agents, third party rights, set-off, assignment of rights,
transfer of obligations and assignment of contracts, and limitation
periods. Furthermore, two new articles were included in Chapter 1 and
Chapter 5, respectively dealing with inconsistent behaviour (Article 1.8)
and release by agreement (Article 5.1.9).

As a result, the 2004 edition of the UNIDROIT Principles consists
of 185 articles (as opposed to the 120 Articles of the 1994 edition)
structured as follows: Preamble (1994 version, with the addition of
paragraphs 4 and 6 as well as the footnote); Chapter 1: General
Provisions (1994 version, with the addition of Articles 1.8 and 1.12);
Chapter 2, Section 1: Formation (1994 version) and Section 2: Authority
of Agents (new); Chapter 3: Validity (1994 version); Chapter 4:
Interpretation: (1994 version), Chapter 5, Section 1: Content (1994
version, with the addition of Article 5.1.9) and Section 2: Third Party
Rights (new); Chapter 6, Section 1: Performance in General (1994
version) and Section 2: Hardship (1994 version); Chapter 7, Section 1:
Non-performance in General (1994 version), Section 2: Right to
Performance (1994 version), Section 3: Termination (1994 version) and
Section 4: Damages (1994 version); Chapter 8: Set-off (new); Chapter 9,
Section 1: Assignment of Rights (new), Section 2: Transfer of
Obligations (new) and Section 3: Assignment of Contracts (new);
Chapter 10: Limitation Periods (new).

In presenting the first edition of the UNIDROIT Principles the
Governing Council expressed its confidence that the international legal
and business communities to which the UNIDROIT Principles were
addressed would appreciate their merits and benefit from their use. The
success in practice of the UNIDROIT Principles over the last ten years
has surpassed the most optimistic expectations. It is hoped that the 2004
edition of the UNIDROIT Principles will be just as favourably received
by legislators, business persons, lawyers, arbitrators and judges and
become even better known and more widely used throughout the world.

THE GOVERNING COUNCIL OF UNIDROIT

Rome, April 2004
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FOREWORD TO THE 1994 EDITION

It is with the utmost pleasure that the International Institute for the
Unification of Private Law (UNIDROIT) announces the completion of the
drawing up of the UNIDROIT Principles of International Commercial
Contracts. This achievement represents the outcome of many years of
intensive research and deliberations involving the participation of a
large number of eminent lawyers from all five continents of the world.

Tribute must first be paid to the members of the Working Group
primarily entrusted with the preparation of the UNIDROIT Principles
and, among them, especially to the Rapporteurs for the different
chapters. Without their personal commitment and unstinting efforts, so
ably coordinated throughout by Michael Joachim Bonell, this ambitious
project could not have been brought to its successful conclusion.

We must also express gratitude for the most valuable input given by
the numerous practising lawyers, judges, civil servants and academics
from widely differing legal cultures and professional backgrounds, who
became involved in the project at various stages of the drafting process
and whose constructive criticism was of the greatest assistance.

In this moment of great satisfaction for the Institute we cannot but
evoke the memory of Mario Matteucci, who for so many years served
UNIDROIT as Secretary-General and then as President and whose belief
in the Principles as a vital contribution to the process of international
unification of law was a source of constant inspiration to us all.

Malcolm Evans Riccardo Monaco
Secretary-General President
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INTRODUCTION TO THE 1994 EDITION

Efforts towards the international unification of law have hitherto
essentially taken the form of binding instruments, such as supranational
legislation or international conventions, or of model laws. Since these
instruments often risk remaining little more than a dead letter and tend
to be rather fragmentary in character, calls are increasingly being made
for recourse to non-legislative means of unification or harmonisation of
law.

Some of those calls are for the further development of what is termed
“international commercial custom”, for example through model clauses
and contracts formulated by the interested business circles on the basis
of current trade practices and relating to specific types of transactions or
particular aspects thereof.

Others go even further and advocate the elaboration of an
international restatement of general principles of contract law.

UNIDROIT’s initiative for the elaboration of “Principles of
International Commercial Contracts” goes in that direction.

It was as long ago as 1971 that the Governing Council decided to
include this subject in the Work Programme of the Institute. A small
Steering Committee, composed of Professors René David, Clive M.
Schmitthoff and Tudor Popescu, representing the civil law, the common
law and the socialist systems, was set up with the task of conducting
preliminary inquiries into the feasibility of such a project.

It was not until 1980, however, that a special Working Group was
constituted for the purpose of preparing the various draft chapters of the
Principles. The Group, which included representatives of all the major
legal systems of the world, was composed of leading experts in the field
of contract law and international trade law. Most of them were
academics, some high ranking judges or civil servants, who all sat in a
personal capacity.

The Group appointed from among its members Rapporteurs for the
different chapters of the UNIDROIT Principles, who were entrusted with
the task of submitting successive drafts together with Comments. These
were then discussed by the Group and circulated to a wide range of
experts, including UNIDROIT’s extensive network of correspondents. In
addition, the Governing Council offered its advice on the policy to be
followed, especially in those cases where the Group had found it
difficult to reach a consensus. The necessary editorial work was
entrusted to an Editorial Committee, assisted by the Secretariat.
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Introduction (1994)

For the most part the UNIDROIT Principles reflect concepts to be
found in many, if not all, legal systems. Since however the UNIDROIT
Principles are intended to provide a system of rules especially tailored to
the needs of international commercial transactions, they also embody
what are perceived to be the best solutions, even if still not yet generally
adopted.

The objective of the UNIDROIT Principles is to establish a balanced
set of rules designed for use throughout the world irrespective of the
legal traditions and the economic and political conditions of the
countries in which they are to be applied. This goal is reflected both in
their formal presentation and in the general policy underlying them.

As to their formal presentation, the UNIDROIT Principles deliberately
seek to avoid the use of terminology peculiar to any given legal system.
The international character of the UNIDROIT Principles is also stressed
by the fact that the comments accompanying each single provision
systematically refrain from referring to national laws in order to explain
the origin and rationale of the solution retained. Only where the rule has
been taken over more or less literally from the world wide accepted
United Nations Convention on Contracts for the International Sale of
Goods (CISG) is explicit reference made to its source.

With regard to substance, the UNIDROIT Principles are sufficiently
flexible to take account of the constantly changing circumstances
brought about by the technological and economic developments
affecting cross-border trade practice. At the same time they attempt to
ensure fairness in international commercial relations by expressly
stating the general duty of the parties to act in accordance with good
faith and fair dealing and, in a number of specific instances, imposing
standards of reasonable behaviour.

Naturally, to the extent that the UNIDROIT Principles address issues
also covered by CISG, they follow the solutions found in that
Convention, with such adaptations as were considered appropriate to
reflect the particular nature and scope of the Principles ).

In offering the UNIDROIT Principles to the international legal and
business communities, the Governing Council is fully conscious of the
fact that the UNIDROIT Principles, which do not involve the endorsement
of Governments, are not a binding instrument and that in consequence
their acceptance will depend upon their persuasive authority. There are a
number of significant ways in which the UNIDROIT Principles may

™ See especially Arts. 1.8, 1.9, 2.2, in conjunction with Arts. 5.7 and 7.2.2.
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find practical application, the most important of which are amply
explained in the Preamble.

The Governing Council is confident that those to whom the
UNIDROIT Principles are addressed will appreciate their intrinsic merits
and derive full advantage from their use.

THE GOVERNING COUNCIL OF UNIDROIT

Rome, May 1994
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PREAMBLE
(Purpose of the Principles)

These Principles set forth general rules for
international commercial contracts.

They shall be applied when the parties have
agreed that their contract be governed by them.(*)

They may be applied when the parties have
agreed that their contract be governed by general
principles of law, the lex mercatoria or the like.

They may be applied when the parties have
not chosen any law to govern their contract.

They may be used to interpret or supple-
ment international uniform law instruments.

They may be used to interpret or supple-
ment domestic law.

They may serve as a model for national and
international legislators.

COMMENT

The Principles set forth general rules which are basically conceived
for “international commercial contracts”.

1. “International” contracts

The international character of a contract may be defined in a great
variety of ways. The solutions adopted in both national and international
legislation range from a reference to the place of business or habitual
residence of the parties in different countries to the adoption of more
general criteria such as the contract having “significant connections with
more than one State”, “involving a choice between the laws of different
States”, or “affecting the interests of international trade”.

The Principles do not expressly lay down any of these criteria. The

assumption, however, is that the concept of “international” contracts

*) Parties wishing to provide that their agreement be governed by the
Principles might use one of the Model Clauses for the Use of the UNIDROIT Principles of
International Commercial Contracts (see www.unidroit.org/instruments/commercial-
contracts/upicc-model-clauses).
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should be given the broadest possible interpretation, so as ultimately to
exclude only those situations where no international element at all is
involved, i.e. where all the relevant elements of the contract in question
are connected with one country only.

2. “Commercial” contracts

The restriction to “commercial” contracts is in no way intended to
take over the distinction traditionally made in some legal systems
between “civil” and “commercial” parties and/or transactions, i.e. to
make the application of the Principles dependent on whether the parties
have the formal status of “merchants” (commercants, Kaufleute) and/or
the transaction is commercial in nature. The idea is rather that of
excluding from the scope of the Principles so-called “consumer
transactions” which, within the various legal systems, are increasingly
being subjected to special rules, mostly of a mandatory character, aimed
at protecting the consumer, i.e. a party who enters into the contract
otherwise than in the course of its trade or profession.

The Principles were originally conceived mainly for ordinary
exchange contracts such as sales contracts to be performed at one time.
In view of the increasing importance of more complex transactions — in
particular long-term contracts — the Principles have subsequently been
adapted to take into account also the characteristics and needs of these
transactions. For a definition of the notion of “long-term contract”, see
Article 1.11.

3. The Principles and domestic contracts between private persons

Notwithstanding the fact that the Principles are conceived for
international commercial contracts, there is nothing to prevent private
persons from agreeing to apply the Principles to a purely domestic
contract. Any such agreement would however be subject to the
mandatory rules of the domestic law governing the contract.

4. The Principles as rules of law governing the contract

a. Express choice by the parties

As the Principles represent a system of principles and rules of
contract law which are common to existing national legal systems or
best adapted to the special requirements of international commercial
transactions, there might be good reasons for the parties to choose them
expressly as the rules of law governing their contract. In so doing the
parties may refer to the Principles exclusively or in conjunction with a

2
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particular domestic law which should apply to issues not covered by the
Principles (see the reference to the Model Clauses in the footnote to the
second paragraph of the Preamble).

Parties who wish to choose the Principles as the rules of law
governing their contract are well advised to combine such a choice of
law clause with an arbitration agreement.

The reason for this is that the freedom of choice of the parties in
designating the law governing their contract is traditionally limited to
national laws (but see now Article 3 of the 2015 Hague Conference on
Private International Law’s Principles on Choice of Law in
International Commercial Contracts, subject to certain limitations).
Therefore, a reference by the parties to the Principles will normally be
considered to be a mere agreement to incorporate them in the contract,
while the law governing the contract will still have to be determined on
the basis of the private international law rules of the forum. As a result,
the Principles will bind the parties only to the extent that they do not
affect the rules of the applicable law from which the parties may not
derogate (see Comment 3 on Article 1.4).

The situation is different if the parties agree to submit disputes
arising from their contract to arbitration. Arbitrators are not necessarily
bound by a particular domestic law. This is self-evident if they are
authorised by the parties to act as amiable compositeurs or ex aequo et
bono. But even in the absence of such an authorisation parties are
generally permitted to choose “rules of law” other than national laws on
which the arbitrators are to base their decisions (see in particular Article
28(1) of the 1985 UNCITRAL Model Law on International Commercial
Arbitration; see also Article 42(1) of the 1965 Convention on the
Settlement of Investment Disputes between States and Nationals of other
States (ICSID Convention)).

In line with this approach, the parties would be free to choose the
Principles as the “rules of law” according to which the arbitrators would
decide the dispute, with the result that the Principles would apply to the
exclusion of any particular national law, subject only to the application
of those rules of domestic law which are mandatory irrespective of
which law governs the contract (see Comment 4 on Article 1.4).

In disputes falling under the ICSID Convention, the Principles might
even be applicable to the exclusion of any domestic rule of law.

b. The Principles applied as a manifestation of “general principles of
law”, the “lex mercatoria” or the like referred to in the contract

Parties to international commercial contracts who cannot agree on
the choice of a particular domestic law as the law applicable to their
contract sometimes provide that it shall be governed by the “general

3
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principles of law”, by the “usages and customs of international trade”,
by the lex mercatoria, etc.

Hitherto, such reference by the parties to not better identified
principles and rules of a supranational or transnational character has
been criticised, among other grounds, because of the extreme vagueness
of such concepts. In order to avoid, or at least to reduce considerably,
the uncertainty accompanying the use of such rather vague concepts, it
might be advisable, in order to determine their content, to have recourse
to a systematic and well-defined set of rules such as the Principles.

¢. The Principles applied in the absence of any choice of law by the
parties

The Principles may however be applied even if the contract is silent
as to the applicable law. If the parties have not chosen the law governing
their contract, it has to be determined on the basis of the relevant rules
of private international law. In the context of international commercial
arbitration such rules are very flexible, permitting arbitral tribunals to
apply “the rules of law which they determine to be appropriate” (see,
e.g., Article 21(1) of the 2012 Rules of Arbitration of the International
Chamber of Commerce; Article 24(1) of the Arbitration Rules of the
Arbitration Institute of the Stockholm Chamber of Commerce).
Normally arbitral tribunals will apply a particular domestic law as the
proper law of the contract, yet exceptionally they may resort to a-
national or supra-national rules such as the Principles. This may occur
when it can be inferred from the circumstances that the parties intended
to exclude the application of any domestic law (e.g. where one of the
parties is a State or a government agency and both parties have made it
clear that neither would accept the application of the other’s domestic
law or that of a third country), or when the contract presents connecting
factors with many countries none of which is predominant enough to
justify the application of one domestic law to the exclusion of all the
others.

5. The Principles as a means of interpreting and supplementing
international uniform law instruments

International uniform law instruments may give rise to questions
concerning the precise meaning of their individual provisions and may
present gaps.

Traditionally international uniform law has been interpreted on the
basis of, and supplemented by, principles and criteria of domestic law,
be it the law of the forum or that which would, according to the relevant
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rules of private international law, be applicable in the absence of an
international uniform law.

Recently, both courts and arbitral tribunals have increasingly
abandoned such a “conflictual” approach, seeking instead to interpret
and supplement international uniform law by reference to autonomous
and internationally uniform principles and criteria. This approach,
expressly sanctioned, for instance in Article 7 of the 1980 UN
Convention on Contracts for the International Sale of Goods (CISG), is
based on the assumption that international uniform law, even after its
incorporation into the various national legal systems, only formally
becomes an integrated part of the latter, whereas from a substantive
point of view it does not lose its original character of a special body of
law autonomously developed at international level and intended to be
applied in a uniform manner throughout the world.

Until now, such autonomous principles and criteria for the
interpretation and supplementing of international uniform law
instruments have had to be found in each single case by the judges and
arbitrators themselves on the basis of a comparative survey of the
solutions adopted in the different national legal systems. The Principles
could considerably facilitate their task in this respect.

6. The Principles as a means of interpreting and supplementing
domestic law

The Principles may also be used to interpret and supplement
domestic law. In applying a particular domestic law, courts and arbitral
tribunals may be faced with doubts as to the proper solution to be
adopted under that law, either because different alternatives are
available or because there seem to be no specific solutions at all.
Especially where the dispute relates to an international commercial
contract, it may be advisable to resort to the Principles as a source of
inspiration. By so doing the domestic law in question would be
interpreted and supplemented in accordance with internationally
accepted standards and/or the special needs of cross-border trade
relationships.

7. The Principles as a model for national and international
legislators

In view of their intrinsic merits the Principles may in addition serve
as a model to national and international law-makers for the drafting of
legislation in the field of general contract law or with respect to special
types of transaction. At a national level, the Principles may be
particularly useful to those countries which lack a developed body of
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legal rules relating to contracts and which intend to update their law, at
least with respect to foreign economic relationships, to current
international standards. Not too different is the situation of those
countries with a well-defined legal system, but which after the dramatic
changes in their socio-political structure have an urgent need to rewrite
their laws, in particular those relating to economic and business
activities.

At an international level the Principles could become an important
term of reference for the drafting of conventions and model laws.

So far the terminology used to express the same concept differs
considerably from one instrument to another, with the obvious risk of
misunderstandings and misinterpretations. Such inconsistencies could
be avoided if the terminology of the Principles were to be adopted as an
international uniform glossary.

8. Other possible uses of the Principles

The list set out in the Preamble of the different ways in which the
Principles may be used is not exhaustive.

Thus, the Principles may also serve as a guide for drafting contracts.
In particular the Principles facilitate the identification of the issues to be
addressed in the contract and provide a neutral legal terminology
equally understandable by all the parties involved. Such a use of the
Principles is enhanced by the fact that they are available in a large
number of languages.

The Principles may also be used as a substitute for the domestic law
otherwise applicable. This is the case whenever it proves impossible or
extremely difficult to establish the relevant rule of that particular
domestic law with respect to a specific issue, i.e. it would entail
disproportionate efforts and/or costs. The reasons for this generally lie
in the special character of the legal sources of the domestic law in
question and/or the cost of accessing them.

Furthermore, the Principles may be used as course material in
universities and law schools, thereby promoting the teaching of contract
law on a truly comparative basis.



CHAPTER 1

GENERAL PROVISIONS

ARTICLE 1.1
(Freedom of contract)

The parties are free to enter into a contract
and to determine its content.

COMMENT

1. Freedom of contract as a basic principle in the context of
international trade

The principle of freedom of contract is of paramount importance in
the context of international trade. The right of business people to decide
freely to whom they will offer their goods or services and by whom they
wish to be supplied, as well as the possibility for them freely to agree on
the terms of individual transactions, are the cornerstones of an open,
market-oriented and competitive international economic order.

2. Economic sectors where there is no competition

There are of course a number of possible exceptions to the principle
laid down in this Article.

As concerns the freedom to conclude contracts with any other
person, there are economic sectors which States may decide in the
public interest to exclude from open competition. In such cases the
goods or services in question can only be requested from the one
available supplier, which will usually be a public body, and which may
or may not be under a duty to conclude a contract with whoever makes a
request, within the limits of the availability of the goods or services.

3. Limitation of party autonomy by mandatory rules

With respect to the freedom to determine the content of the contract,
in the first instance the Principles themselves contain provisions from
which the parties may not derogate (see Article 1.5).
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Moreover, there are mandatory rules, whether of national, inter-
national or supra-national origin, which, if applicable in accordance
with the relevant rules of private international law, prevail over the
provisions contained in the Principles and from which the parties cannot
derogate (see Article 1.4).

ARTICLE 1.2
(No form required)

Nothing in these Principles requires a
contract, statement or any other act to be made in
or evidenced by a particular form. It may be
proved by any means, including witnesses.

COMMENT

1. Contracts as a rule not subject to formal requirements

This Article states the principle that the conclusion of a contract is
not subject to any requirement as to form. The same principle also
applies to the subsequent modification or termination of a contract by
agreement of the parties.

The principle, which is to be found in many, although not in all, legal
systems, seems particularly appropriate in the context of international
trade relationships where, thanks to modern means of communication,
many transactions are concluded at great speed and by a mixture of
conversations, telefaxes, paper contracts, e-mail and web
communication.

The first sentence of the Article takes into account the fact that some
legal systems regard requirements as to form as matters relating to
substance, while others impose them for evidentiary purposes only. The
second sentence is intended to make it clear that to the extent that the
principle of freedom of form applies, it implies the admissibility of oral
evidence in judicial proceedings.

2. Statements and other unilateral acts

The principle of no requirement as to form applies also to statements
and other unilateral acts. The most important such acts are statements of
intent made by parties either in the course of the formation or
performance of a contract (e.g. an offer, acceptance of an offer,
confirmation of the contract by the party entitled to avoid it,
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determination of the price by one of the parties, etc.), or in other
contexts (e.g. the grant of authority by a principal to an agent, the
ratification by a principal of an act performed by an agent without
authority, the obligor’s acknowledgement of the obligee’s right before
the expiration of the general limitation period, etc.).

3. Possible exceptions under the applicable law

The principle of no requirement as to form may of course be
overridden by the applicable law (see Article 1.4). National laws as well
as international instruments may impose special requirements as to form
with respect either to the contract as a whole or to individual terms (e.g.
arbitration agreements; choice of court agreements).

4. Form requirements agreed by the parties

Moreover, the parties may themselves agree on a specific form for
the conclusion, modification or termination of their contract or for any
other statement they may make or unilateral act they may perform in the
course of the formation or performance of their contract or in any other
context. In this connection see, in particular, Articles 2.1.13, 2.1.17 and
2.1.18.

ARTICLE 1.3
(Binding character of contract)
A contract validly entered into is binding
upon the parties. It can only be modified or
terminated in accordance with its terms or by

agreement or as otherwise provided in these
Principles.

COMMENT

1. The principle pacta sunt servanda

This Article lays down another basic principle of contract law, that of
pacta sunt servanda.
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The binding character of a contractual agreement obviously
presupposes that an agreement has actually been concluded by the parties
and that the agreement reached is not affected by any ground of invalidity.
The rules governing the conclusion of contractual agreements are laid
down in Chapter 2 Section 1 of the Principles, while the grounds of
invalidity are dealt with in Chapter 3, as well as in individual provisions
in other Chapters (see, e.g., Articles 7.1.6 and 7.4.13(2)). Additional
requirements for the valid conclusion of contracts may be found in the
applicable national or international mandatory rules.

2. Exceptions

A corollary of the principle of pacta sunt servanda is that a contract
may be modified or terminated whenever the parties so agree.
Modification or termination without agreement are on the contrary the
exception and can therefore be admitted only when in conformity with
the terms of the contract or when expressly provided for in the
Principles (see Articles 3.2.7(2), 3.2.7(3), 3.2.10, 5.1.8, 6.1.16, 6.2.3,
7.1.7,7.3.1 and 7.3.3).

3. Effects on third persons

By stating the principle of the binding force of the contract between
the parties, this Article does not intend to prejudice any effect which
that contract may have vis-a-vis third persons under the applicable law.
Thus, a seller may in some jurisdictions be under a contractual duty to
protect the physical integrity and property not only of the buyer, but also
of accompanying persons during their presence on the seller’s premises.

Similarly the Principles do not deal with the effects of avoidance and
termination of a contract on the rights of third persons.

With respect to cases where the agreement between the parties by its
very nature is intended to affect the legal relations of other persons, see
Section 2 of Chapter 2 on “Authority of Agents”, Section 2 of Chapter 5
on “Third Party Rights”, Chapter 9 on “Assignment of Rights, Transfer
of Obligations, Assignment of Contracts” and Chapter 11 on “Plurality
of Obligors and Obligees”.

10
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ARTICLE 1.4
(Mandatory rules)

Nothing in these Principles shall restrict the
application of mandatory rules, whether of
national, international or supranational origin,
which are applicable in accordance with the
relevant rules of private international law.

COMMENT

1. Mandatory rules prevail

Given the particular nature of the Principles as a non-legislative
instrument, neither the Principles nor individual contracts concluded in
accordance with the Principles, can be expected to prevail over
mandatory rules of domestic law, whether of national, international or
supranational origin, that are applicable in accordance with the relevant
rules of private international law. Mandatory rules of national origin are
those enacted by States autonomously (e.g. particular form requirements
for specific types of contracts; invalidity of penalty clauses; licensing
requirements; environmental regulations; etc.), while mandatory rules of
international or supranational origin are those derived from international
conventions or general public international law (e.g. Hague-Visby Rules;
UNIDROIT Convention on Stolen or Illegally Exported Cultural Obijects;
United Nations Convention against Corruption; United Nations
Universal Declaration of Human Rights, etc.) or adopted by
supranational organisations (e.g. European Union competition law, etc.).

2. Broad notion of “mandatory rules”

The mandatory rules referred to in this Article are predominantly laid
down by specific legislation, and their mandatory nature, may either be
expressly stated or inferred by way of interpretation. However, in the
various national legal systems restrictions on freedom of contract may
also derive from general principles of public policy, whether of national,
international or supranational origin (e.g. prohibition of commission or
inducement of crime; prohibition of corruption and collusive bidding;
protection of human dignity; prohibition of discrimination on the basis
of gender, race or religion; prohibition of undue restraint of trade; etc).
For the purpose of this Article the notion of “mandatory rules” is to

11
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be understood in a broad sense, so as to cover both specific statutory
provisions and general principles of public policy.

3. Mandatory rules applicable in case of incorporation of the
Principles as terms of contract

Where, as is the traditional and still prevailing approach adopted by
domestic courts with respect to soft law instruments, the parties’
reference to the Principles is considered to be merely an agreement to
incorporate them in the contract (see Comment 4 lit. (a), third
paragraph, to the Preamble), the Principles and the individual contracts
concluded in accordance with the Principles will first of all encounter
the limit of the principles and rules of the domestic law that govern the
contract from which parties may not contractually derogate (so-called
“ordinary” or “domestically mandatory” rules). Moreover, the
mandatory rules of the forum State, and possibly of other countries, may
also apply if the mandatory rules claim application irrespective of what
the law governing the contract is, and, in the case of the mandatory rules
of other countries, there is a sufficiently close connection between those
countries and the contract in question (so-called “overriding” or
“internationally mandatory” rules).

4. Mandatory rules applicable in case of reference to the Principles
as law governing the contract

Where, as may be the case if the dispute is brought before an arbitral
tribunal, the Principles are applied as the law governing the contract (see
Comment 4 lit. (a), fourth paragraph, to the Preamble), they no longer
encounter the limit of the ordinary mandatory rules of any domestic law.
As far as the overriding mandatory rules of the forum State or of other
countries are concerned, their application basically depends on the
circumstances of the case. Generally speaking, since in international
arbitration the arbitral tribunal lacks a predetermined lex fori, it may, but
is under no duty to, apply the overriding mandatory rules of the country
on the territory of which it renders the award. In determining whether to
take into consideration the overriding mandatory rules of the forum
State or of any other country with which the case at hand has a
significant connection, the arbitral tribunal, bearing in mind its task to
“make every effort to make sure that the Award is enforceable at law”
(so expressly, e.g., Article 41 of the 2012 ICC Arbitration Rules), may
be expected to pay particular attention to the overriding mandatory rules

12
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of those countries where enforcement of the award is likely to be
sought. Moreover, the arbitral tribunal may consider it necessary to
apply those overriding mandatory rules that reflect principles widely
accepted as fundamental in legal systems throughout the world (so-
called “transnational public policy” or “ordre public transnational”).

5. Recourse to rules of private international law relevant in each
given case

In view of the considerable differences in the ways in which
domestic courts and arbitral tribunals determine the mandatory rules
applicable to international commercial contracts, this Article
deliberately refrains from stating which mandatory rules apply and the
Article refers instead to the relevant rules of private international law for
the solution in each given case (see, e.g., Article 9 of EC Regulation No.
593/2008 (Rome 1) (replacing Article 7 of the 1980 Rome Convention on
the Law applicable to Contractual Obligations); Article 11 of the 1994
Inter-American Convention on the Law Applicable to International
Contracts; Article 11 of the 2015 Principles on Choice of Law in
International Commercial Contracts of the Hague Conference on
Private International Law; Articles 28, 34 and 36 of the UNCITRAL
Model Law on International Commercial Arbitration; and Article V of
the New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards).

ARTICLE 1.5
(Exclusion or modification by the parties)
The parties may exclude the application of
these Principles or derogate from or vary the

effect of any of their provisions, except as
otherwise provided in the Principles.

COMMENT

1. The non-mandatory character of the Principles

The rules laid down in the Principles are in general of a non-
mandatory character, i.e. the parties may in each individual case either
simply exclude their application in whole or in part or modify their
content so as to adapt them to the specific needs of the kind of

13
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transaction involved (see the Model Clauses referred to in the footnote
to the second paragraph of the Preamble).

2. Exclusion or modification may be express or implied

The exclusion or modification of the Principles by the parties may be
either express or implied. There is an implied exclusion or modification
when the parties expressly agree on contract terms which are
inconsistent with provisions of the Principles and it is in this context
irrelevant whether the terms in question have been negotiated
individually or form part of standard terms incorporated by the parties in
their contract.

If the parties expressly agree to the application of some only of the
Chapters of the Principles (e.g. “As far as the performance and non-
performance of this contract is concerned, the UNIDROIT Principles shall
apply™), it is presumed that the Chapters concerned will be applied
together with the general provisions of Chapter 1.

3. Mandatory provisions to be found in the Principles

A few provisions of the Principles are of a mandatory character, i.e.
their importance in the system of the Principles is such that parties
should not be permitted to exclude or to derogate from them as they
wish. It is true that given the particular nature of the Principles the non-
observance of this precept may have no consequences. On the other
hand, it should be noted that the provisions in question reflect principles
and standards of behaviour which are of a mandatory character under
most domestic laws also.

Those provisions of the Principles which are mandatory are normally
expressly indicated as such. This is the case with Article 1.7 on good
faith and fair dealing, with the provisions of Chapter 3 on substantive
validity, except in so far as they relate or apply to mistake and to initial
impossibility (see Article 3.1.4), with Article 5.1.7(2) on price
determination, with Article 7.4.13(2) on agreed payment for non-
performance and Article 10.3(2) on limitation periods. Exceptionally,
the mandatory character of a provision is only implicit and follows from
the content and purpose of the provision itself (see, e.g., Articles 1.8 and
7.1.6).

14
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ARTICLE 1.6
(Interpretation and supplementation of the Principles)

(1) In the interpretation of these
Principles, regard is to be had to their
international character and to their purposes
including the need to promote uniformity in their
application.

(2) Issues within the scope of these
Principles but not expressly settled by them are as
far as possible to be settled in accordance with
their underlying general principles.

COMMENT

1. Interpretation of the Principles as opposed to interpretation of
the contract

The Principles, like any other legal text, be it of a legislative or of a
contractual nature, may give rise to doubts as to the precise meaning of
their content. The interpretation of the Principles is however different
from that of the individual contracts to which they apply. Even if the
Principles are considered to bind the parties only at contractual level, i.e.
their application is made dependent on their incorporation in individual
contracts, they remain an autonomous set of rules worked out with a
view to their application in a uniform manner to an indefinite number of
contracts of different type entered into in various parts of the world. As
a consequence they must be interpreted in a different manner from the
terms of each individual contract. The rules for the interpretation of
contracts (as well as of statements by or other conduct of the parties) are
laid down in Chapter 4. This Article deals with the manner in which the
Principles as such are to be interpreted.

2. Regard to the international character of the Principles

The first criterion laid down by this Article for the interpretation of
the Principles is that regard is to be had to their “international
character”. This means that their terms and concepts are to be
interpreted autonomously, i.e. in the context of the Principles them-
selves and not by reference to the meaning which might traditionally be
attached to them by a particular domestic law.

15
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Such an approach becomes necessary if it is recalled that the
Principles are the result of thorough comparative studies carried out by
lawyers coming from totally different cultural and legal backgrounds.
When drafting the individual provisions, these experts had to find
sufficiently neutral legal language on which they could reach a common
understanding. Even in the exceptional cases where terms or concepts
peculiar to one or more national laws are employed, the intention was
never to use them in their traditional meaning.

3. Purposes of the Principles

By stating that in the interpretation of the Principles regard is to be had
to their purposes, this Article makes it clear that they are not to be
construed in a strict and literal sense but in the light of the purposes and
the rationale underlying the individual provisions as well as the Principles
as a whole. The purpose of the individual provisions can be ascertained
both from the text itself and from the comments thereon. As to the
purposes of the Principles as a whole, this Article, in view of the fact that
the Principles’ main objective is to provide a uniform framework for
international commercial contracts, expressly refers to the need to
promote uniformity in their application, i.e. to ensure that in practice they
are to the greatest possible extent interpreted and applied in the same way
in different countries. As to other purposes, see the remarks contained in
the Introduction. See further Article 1.7 which, although addressed to the
parties, may also be seen as an expression of the underlying purpose of
the Principles as such to promote the observance of good faith and fair
dealing in contractual relations.

4. Supplementation of the Principles

A number of issues which would fall within the scope of the
Principles are not settled expressly by them. In order to determine
whether an issue is one that falls within the scope of the Principles even
though it is not expressly settled by them, or whether it actually falls
outside their scope, regard is to be had first to what is expressly stated
either in the text or in the Comments (see, e.g., Comment 3 on Article
1.3; Comment 5 on Article 1.4; Article 2.2.1(2) and (3) and Comment 5
on Article 2.2.1; Comment 5 on Article 2.2.7; Comment 5 on Article
2.2.9; Comment 1 on Article 2.2.10; Article 3.1.1; Comment 1 on
Article 6.1.14; Article 9.1.2; Article 9.2.2; Article 9.3.2). A useful
additional guide in this respect is the subject-matter index of the
Principles.

16
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The need to promote uniformity in the application of the Principles
implies that when such gaps arise a solution should be found, whenever
possible, within the system of the Principles itself before resorting to
domestic laws.

The first step is to attempt to settle the unsolved question through an
application by analogy of specific provisions. Thus, Article 6.1.6 on
place of performance should also govern restitution. Similarly, the rules
laid down in Article 6.1.9 with respect to the case where a monetary
obligation is expressed in a currency other than that of the place for
payment may also be applied when the monetary obligation is expressed
by reference to units of account such as the Special Drawing Right
(SDR). If the issue cannot be solved by a mere extension of specific
provisions dealing with analogous cases, recourse must be made to their
underlying general principles, i.e. to the principles and rules which may
be applied on a much wider scale because of their general character.
Some of these fundamental principles are expressly stated in the
Principles (see, e.g., Articles 1.1, 1.3, 1.5, 1.7 and 1.8). Others have to
be extracted from specific provisions, i.e. the particular rules contained
therein must be analysed in order to see whether they can be considered
an expression of a more general principle, and as such capable of being
applied also to cases different from those specifically regulated.

Parties are of course always free to agree on a particular national law
to which reference should be made for the supplementing of the
Principles. A provision of this kind could read “This contract is
governed by the UNIDROIT Principles supplemented by the law of
Country X”, or “This contract shall be interpreted and executed in
accordance with the UNIDROIT Principles. Questions not expressly
settled therein shall be settled in accordance with the law of Country X”
(see the Model Clauses referred to in the footnote to the second
paragraph of the Preamble).

ARTICLE 1.7
(Good faith and fair dealing)

(1) Each party must act in accordance
with good faith and fair dealing in international
trade.

(2) The parties may not exclude or limit
this duty.

17
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COMMENT

1. “Good faith and fair dealing” as a fundamental idea underlying
the Principles

There are a number of provisions throughout the different Chapters
of the Principles which constitute a direct or indirect application of the
principle of good faith and fair dealing. See above all Article 1.8, but
see also for instance, Articles 1.9(2); 2.1.4(2)(b), 2.1.15, 2.1.16, 2.1.18
and 2.1.20; 2.2.4(2), 2.2.5(2), 2.2.7 and 2.2.10; 3.2.2, 3.2.5 and 3.2.7;
4.1(2), 4.2(2), 4.6 and 4.8; 5.1.2 and 5.1.3; 5.2.5; 5.3.3 and 5.3.4; 6.1.3,
6.1.5, 6.1.16(2) and 6.1.17(1); 6.2.3(3)(4); 7.1.2, 7.1.6 and 7.1.7;
7.2.2(b)(c); 7.4.8 and 7.4.13; 9.1.3, 9.1.4 and 9.1.10(1). This means that
good faith and fair dealing may be considered to be one of the
fundamental ideas underlying the Principles. By stating in general terms
that each party must act in accordance with good faith and fair dealing,
paragraph (1) of this Article makes it clear that even in the absence of
special provisions in the Principles the parties’ behaviour throughout the
life of the contract, including the negotiation process, must conform to
good faith and fair dealing.

Illustrations

1. A grants B forty-eight hours as the time within which B may
accept its offer. When B, shortly before the expiry of the deadline,
decides to accept, it is unable to do so: it is the weekend, the fax at
A’s office is disconnected and there is no telephone answering
machine which can take the message. When on the following
Monday A refuses B’s acceptance A acts contrary to good faith since
when it fixed the time-limit for acceptance it was for A to ensure that
messages could be received at its office throughout the forty-eight
hour period.

2. A contract for the supply and installation of a special
production line contains a provision according to which A, the seller,
is obliged to communicate to B, the purchaser, any improvements
made by A to the technology of that line. After a year B learns of an
important improvement of which it had not been informed. A is not
excused by the fact that the production of that particular type of
production line is no longer its responsibility but that of C, a wholly-
owned affiliated company of A. It would be against good faith for A
to invoke the separate entity of C, which was specifically set up to
take over this production in order to avoid A’s contractual
obligations vis-a-vis B.

3. A, an agent, undertakes on behalf of B, the principal, to promote
the sale of B’s goods in a given area. Under the contract A’s right to
compensation arises only after B’s approval of the contracts procured

18



General Provisions Art. 1.7

by A. While B is free to decide whether or not to approve the contracts
procured by A, a systematic and unjustified refusal to approve any
contract procured by A would be against good faith.

4. Under a line of credit agreement between A, a bank, and B, a
customer, A suddenly and inexplicably refuses to make further
advances to B whose business suffers heavy losses as a consequence.
Notwithstanding the fact that the agreement contains a term
permitting A to accelerate payment “at will’, A’s demand for
payment in full without prior warning and with no justification
would be against good faith.

2. Abuse of rights

A typical example of behaviour contrary to the principle of good
faith and fair dealing is what in some legal systems is known as ‘“abuse
of rights”. It is characterised by a party’s malicious behaviour which
occurs for instance when a party exercises a right merely to damage the
other party or for a purpose other than the one for which it had been
granted, or when the exercise of a right is disproportionate to the
originally intended result.

Illustrations

5. A rents premises from B for the purpose of setting up a retail
business. The rental contract is for five years, but when three years
later A realises that business in the area is very poor, it decides to
close the business and informs B that it is no longer interested in
renting the premises. A’s breach of contract would normally lead to
B’s having the choice of either terminating the contract and claiming
damages or requesting specific performance. However, under the
circumstances B would be abusing its rights if it required A to pay
the rent for the remaining two years of the contract instead of
terminating the contract and claiming damages from A for the rent it
has lost for the length of time necessary to find a new tenant.

6. A rents premises from B for the purpose of opening a restaurant.
During the summer months A sets up a few tables out of doors, but
still on the owner’s property. On account of the noise caused by the
restaurant’s customers late at night, B has increasing difficulties finding
tenants for apartments in the same building. B would be abusing its
rights if, instead of requesting A to desist from serving out of doors
late at night, it required A not to serve out of doors at all.

3. “Good faith and fair dealing in international trade”

The reference to “good faith and fair dealing in international trade”
first makes it clear that in the context of the Principles the two concepts
are not to be applied according to the standards ordinarily adopted
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within the different national legal systems. In other words, such
domestic standards may be taken into account only to the extent that
they are shown to be generally accepted among the various legal
systems. A further implication of the formula used is that good faith and
fair dealing must be construed in the light of the special conditions of
international trade. Standards of business practice may indeed vary
considerably from one trade sector to another, and even within a given
trade sector they may be more or less stringent depending on the socio-
economic environment in which the enterprises operate, their size and
technical skill, etc.

It should be noted that whenever the provisions of the Principles
and/or the comments thereto refer only to “good faith and fair dealing”,
such references should always be understood as a reference to “good
faith and fair dealing in international trade” as specified in this Article.

Illustrations

7. Under a contract for the sale of high-technology equipment the
purchaser loses the right to rely on any defect in the goods if it does
not give notice to the seller specifying the nature of the defect
without undue delay after it has discovered or ought to have
discovered the defect. A, a buyer operating in a country where such
equipment is commonly used, discovers a defect in the equipment
after having put it into operation, but in its notice to B, the seller of
the equipment, A gives misleading indications as to the nature of the
defect. A loses its right to rely on the defect since a more careful
examination of the defect would have permitted it to give B the
necessary specifications.

8. The facts are the same as in Illustration 7, except that A
operates in a country where this type of equipment is so far almost
unknown. A does not lose its right to rely on the defect because B,
being aware of A’s lack of technical knowledge, could not reason-
ably have expected A properly to identify the nature of the defect.

4. The mandatory nature of the principle of good faith and fair
dealing

The parties’ duty to act in accordance with good faith and fair
dealing is of such a fundamental nature that the parties may not
contractually exclude or limit it (paragraph (2)). As to specific
applications of the general prohibition to exclude or limit the principle
of good faith and fair dealing between the parties, see Articles 3.1.4,
7.1.6 and 7.4.13.
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On the other hand, nothing prevents parties from providing in their
contract for a duty to observe more stringent standards of behaviour
(see, e.g., Article 5.3.3).

ARTICLE 1.8
(Inconsistent behaviour)

A party cannot act inconsistently with an
understanding it has caused the other party to
have and upon which that other party reasonably
has acted in reliance to its detriment.

COMMENT

1. Inconsistent behaviour and “good faith and fair dealing”

This provision is a general application of the principle of good faith
and fair dealing (Article 1.7). It is reflected in other more specific
provisions of the Principles (see, for example, Articles 2.1.4(2)(b),
2.1.18, 2.1.20, 2.2.5(2) and Comment 3 on Article 10.4). It imposes a
responsibility on a party not to occasion detriment to another party by
acting inconsistently with an understanding concerning their contractual
relationship which it has caused that other party to have and upon which
that other party has reasonably acted in reliance.

The prohibition contained in this Article can result in the creation of
rights and in the loss, suspension or modification of rights otherwise
than by agreement of the parties. This is because the understanding
relied upon may itself be inconsistent with the agreed or actual rights of
the parties. The Article does not provide the only means by which a
right might be lost or suspended because of one party’s conduct (see, for
example, Articles 3.2.9 and 7.1.4(3)).

2. An understanding reasonably relied upon

There is a variety of ways in which one party may cause the other
party to have an understanding concerning their contract, its
performance, or enforcement. The understanding may result, for
example, from a representation made, from conduct, or from silence
when a party would reasonably expect the other to speak to correct a
known error or misunderstanding that was being relied upon.
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So long as it relates in some way to the contractual relationship of
the parties, the understanding for the purposes of this Article is not
limited to any particular subject-matter. It may relate to a matter of fact
or of law, to a matter of intention, or to how one or other of the parties
can or must act.

The important limitation is that the understanding must be one on
which, in the circumstances, the other party can and does reasonably
rely. Whether the reliance is reasonable is a matter of fact in the
circumstances having regard, in particular, to the communications and
conduct of the parties, to the nature and setting of the parties’ dealings
and to the expectations they could reasonably entertain of each other.

Illustrations

1. A has negotiated with B over a lengthy period for a contract of
lease of B’s land under which B is to demolish a building and
construct a new one to A’s specification. A communicates with B in
terms that induce B reasonably to understand that their contract
negotiations have been completed, and that B can begin perform-
ance. B then demolishes the building and engages contractors to
build the new building. A is aware of this and does nothing to stop it.
A later indicates to B that there are additional terms still to be
negotiated. A will be precluded from departing from B’s
understanding.

2. B mistakenly understands that its contract with A can be
performed in a particular way. A is aware of this and stands by while
B’s performance proceeds. B and A meet regularly. B’s performance
is discussed but no reference is made by A to B’s mistake. A will be
precluded from insisting that the performance was not that which
was required under the contract.

3. A regularly uses B to do sub-contract work on building sites.
That part of A’s business and the employees involved in it are taken
over by Al, a related business. There is no change in the general
course of business by which B obtains its instruction to do work. B
continues to provide sub-contract services and continues to bill A for
work done believing the work is being done for A. A does not inform
B of its mistake. A is precluded from denying that B’s contract for
work done is with it and must pay for the work done.

4. Because of difficulties it is experiencing with its own suppliers,
A is unable to make deliveries on time to B under their contract. The
contract imposes penalties for late delivery. After being made aware
of A’s difficulties, B indicates it will not insist on strict compliance
with the delivery schedule. A year later B’s business begins to suffer
from A’s late deliveries. B seeks to recover penalties for the late
deliveries to date and to require compliance with the delivery
schedule for the future. It will be precluded from recovering the
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penalties but will be able to insist on compliance with the schedule if
reasonable notice is given that compliance is required for the future.

5.  Bisindebted to A in the sum of AUD 10,000. Though the debt
is due A takes no steps to enforce it. B assumes in consequence that
A has pardoned the debt. A has done nothing to indicate that such
actually is the case. It later demands payment. B cannot rely on A’s
inaction to resist that demand.

3. Detriment and preclusion

The responsibility imposed by the Article is to avoid detriment being
occasioned in consequence of reasonable reliance. This does not
necessarily require that the party seeking to act inconsistently must be
precluded from so doing. Preclusion is only one way of avoiding
detriment. There may, in the circumstances, be other reasonable means
available that can avert the detriment the relying party would otherwise
experience if the inconsistent action were allowed as, for example, by
giving reasonable notice before acting inconsistently (see Illustration 4),
or by paying for costs or losses incurred by reason of reliance.

Illustrations

6. A and B are parties to a construction contract which requires that
additional works be documented in writing and be certified by the site
architect. A’s contract manager orally requests B to do specified
additional work on a time and materials basis and assures B it will be
documented appropriately in due course. B commissions design works
for the additional work at which stage A indicates that the work is not
required. The cost incurred in commissioning the design work is far
less than the cost that would be incurred if the additional work were to
be done. If A pays B the costs incurred by B for the design work, B
cannot then complain of A’s inconsistent behaviour.

7. A fails to meet on time a prescribed milestone in a software
development contract with B. B is entitled under the contract to
terminate the contract because of that failure. B continues to require
and pay for changes to the software and acts co-operatively with A in
continuing the software development program. A’s continued
performance is based on B’s conduct subsequent to the breach. B
will in such circumstances be precluded from exercising its right to
terminate for the failure to meet the milestone. However, under the
Principles B will be able to allow A an additional period of time for
performance (see Article 7.1.5) and to exercise its right to terminate
if the milestone is not met in that period.
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ARTICLE 1.9
(Usages and practices)

(1) The parties are bound by any usage to
which they have agreed and by any practices
which they have established between themselves.

(2) The parties are bound by a usage that
is widely known to and regularly observed in
international trade by parties in the particular
trade concerned except where the application of
such a usage would be unreasonable.

COMMENT

1. Practices and usages in the context of the Principles

This Article lays down the principle according to which the parties
are in general bound by practices and usages which meet the
requirements set forth in the Article. Furthermore, these same
requirements must be met by practices and usages for them to be
applicable in the cases and for the purposes expressly indicated in the
Principles (see, for instance, Articles 2.1.6(3), 4.3, and 5.1.2).

2. Practices established between the parties

A practice established between the parties to a particular contract is
automatically binding, except where the parties have expressly excluded
its application. Whether a particular practice can be deemed to be
“established” between the parties will naturally depend on the
circumstances of the case, but behaviour on the occasion of only one
previous transaction between the parties will not normally suffice.

Illustration

1. A, a supplier, has repeatedly accepted claims from B, a
customer, for quantitative or qualitative defects in the goods as much
as two weeks after their delivery. When B gives another notice of
defects after a fortnight, A cannot object that it is too late since the
two-weeks’ notice amounts to a practice established between A and
B which will as such be binding on A.
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3. Agreed usages

By stating that the parties are bound by usages to which they have
agreed, paragraph (1) of this Article merely applies the general principle
of freedom of contract laid down in Article 1.1. Indeed, the parties may
either negotiate all the terms of their contract, or for certain questions
simply refer to other sources including usages. The parties may stipulate
the application of any usage, including a usage developed within a trade
sector to which neither party belongs, or a usage relating to a different
type of contract. It is even conceivable that the parties will agree on the
application of what sometimes misleadingly are called usages, i.e. a set
of rules issued by a particular trade association under the title of
“Usages”, but which only in part reflects established general lines of
conduct.

4. Other applicable usages

Paragraph (2) lays down the criteria for the identification of usages
applicable in the absence of a specific agreement by the parties. The fact
that the usage must be “widely known to and regularly observed [...] by
parties in the particular trade concerned” is a condition for the
application of any usage, be it at international or merely at national or
local level. The additional qualification “in international trade” is
intended to avoid usages developed for, and confined to, domestic
transactions also being invoked in transactions with foreigners.

Illustration

2. A, a real estate agent, invokes a particular usage of the
profession in its country vis-a-vis B, a foreign customer. B is not
bound by such a usage if that usage is of a local nature and relates to
a trade which is predominantly domestic in character.

Only exceptionally may usages of a purely local or national origin be
applied without any reference thereto by the parties. Thus, usages
existing on certain commodity exchanges or at trade exhibitions or ports
should be applicable provided that they are regularly followed with
respect to foreigners as well. Another exception concerns the case of a
businessperson who has already entered into a number of similar
contracts in a foreign country and who should therefore be bound by the
usages established within that country for such contracts.
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Illustrations

3. A, a terminal operator, invokes a particular usage of the port
where it is located vis-a-vis B, a foreign carrier. B is bound by this
local usage if the port is normally used by foreigners and the usage in
question has been regularly observed with respect to all customers,
irrespective of their place of business and of their nationality.

4. A, asales agent from Country X, receives a request from B, one
of its customers in Country Y, for the customary 10% discount upon
payment of the price in cash. A may not object to the application of
such a usage on account of its being restricted to Country Y if A has
been doing business in that country for a certain period of time.

5. Application of usage unreasonable

A usage may be regularly observed by the generality of business
people in a particular trade sector but its application in a given case may
nevertheless be unreasonable. Reasons for this may be found in the
particular conditions in which one or both parties operate and/or the
atypical nature of the transaction. In such cases the usage will not be
applied.

Illustration

5. A usage exists in a commodity trade sector according to which
the purchaser may not rely on defects in the goods if they are not duly
certified by an internationally recognised inspection agency. When A,
a buyer, takes over the goods at the port of destination, the only
internationally recognised inspection agency operating in that port is
on strike and to call another from the nearest port would be
excessively costly. The application of the usage in this case would be
unreasonable and A may rely on the defects it has discovered even
though they have not been certified by an internationally recognised
inspection agency.

6. Usages prevail over the Principles

Both courses of dealing and usages, once they are applicable in a
given case, prevail over conflicting provisions contained in the
Principles. The reason for this is that they bind the parties as implied
terms of the contract as a whole or of single statements or other conduct
on the part of one of the parties. As such, they are superseded by any
express term stipulated by the parties but, in the same way as the latter,
they prevail over the Principles, the only exception being those
provisions which are specifically declared to be of a mandatory
character (see Comment 3 on Article 1.5).
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ARTICLE 1.10
(Notice)

(1) Where notice is required it may be given
by any means appropriate to the circumstances.

(2) A notice is effective when it reaches the
person to whom it is given.

(3) For the purpose of paragraph (2) a
notice “reaches” a person when given to that
person orally or delivered at that person’s place
of business or mailing address.

(4) For the purpose of this Article “notice”
includes a declaration, demand, request or any
other communication of intention.

COMMENT

1. Form of notice

This Article first lays down the principle that notice or any other kind of
communication of intention (declarations, demands, requests, etc.)
required by individual provisions of the Principles are not subject to any
particular requirement as to form, but may be given by any means
appropriate in the circumstances. Which means are appropriate will
depend on the actual circumstances of the case, in particular on the
availability and the reliability of the various modes of communication,
and the importance and/or urgency of the message to be delivered. For
an electronic notice to be “appropriate to the circumstances” the
addressee must expressly or impliedly have consented to receive
electronic communications in the way in which the notice was sent by
the sender, i.e. of that type, in that format and to that address. The
addressee’s consent may be inferred from the addressee’s statements or
conduct, from practices established between the parties, or from
applicable usages.

Illustrations

1. Seller A and buyer B have a longstanding business relationship in
the course of which they have always negotiated and concluded their
contracts by telephone. On discovering a defect in the goods
supplied on one occasion, B immediately sends A notice thereof by
e-mail. A, who does not regularly read its e-mail and had no reason
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to expect an e-mail from B, on discovering B’s notice three weeks
after it had been sent rejects it as being too late. B may not object
that it had given prompt notice of the defects since the notice was not
given by a means appropriate to the circumstances.

2. Seller A and buyer B have a longstanding business relationship
in the course of which they have regularly communicated by electronic
means. On discovering a defect in the goods supplied on one occasion,
B immediately sends A notice thereof by e-mail to an e-mail address
different from the one normally used. A, who had no reason to expect
an e-mail from B at that address, on discovering B’s notice three
weeks after it had been sent rejects it as being too late. B may not
object that it had given prompt notice of the defects since the notice
was not given by a means appropriate to the circumstances.

2. Receipt principle

With respect to all kinds of notices the Principles adopt the so-called
“receipt” principle, i.e. they are not effective unless and until they reach
the person to whom they are given. For some communications this is
expressly stated in the provisions dealing with them: see Articles
2.1.3(1), 2.1.3(2), 2.1.5, 2.1.6(2), 2.1.8(1) and 2.1.10; 9.1.10 and 9.1.11.
The purpose of paragraph (2) of this Article is to indicate that the same
will also be true in the absence of an express statement to this effect: see
Articles 2.1.9, 2.1.11; 2.2.9; 3.2.10, 3.2.11; 6.1.16; 6.2.3; 7.1.5, 7.1.7,
7.2.1,7.2.2;7.3.2,7.3.4; and 8.3.

3. Dispatch principle to be expressly stipulated

The parties are of course always free expressly to stipulate the
application of the dispatch principle. This may be appropriate in
particular with respect to the notice a party has to give in order to preserve
its rights in cases of the other party’s actual or anticipated non-
performance when it would not be fair to place the risk of loss, mistake or
delay in the transmission of the message on the former. This is all the
more true if the difficulties which may arise at international level in
proving effective receipt of a notice are borne in mind.

4. “Reaches”

It is important in relation to the receipt principle to determine
precisely when the communications in question “reach” the addressee.
In an attempt to define the concept, paragraph (3) of this Article draws a
distinction between oral and other communications. The former “reach”
the addressee if they are made personally to it or to another person
authorised by it to receive them. The latter “reach” the addressee as
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soon as they are delivered either to the addressee personally or to its
place of business or (electronic) mailing address. The particular
communication in question need not come into the hands of the
addressee or actually be read by the addressee. It is sufficient that it be
handed over to an employee of the addressee authorised to accept it, or
that it be placed in the addressee’s mailbox, or received by the
addressee’s fax or telex machine, or, in the case of electronic
communications when it becomes capable of being retrieved by the
addressee at an electronic address designated by the addressee (see
Article 10(2) of the 2005 United Nations Convention on the Use of
Electronic Communications in International Contracts).

ARTICLE 1.11
(Definitions)

In these Principles

“court” includes an arbitral tribunal;

— where a party has more than one place
of business the relevant “place of business” is that
which has the closest relationship to the contract
and its performance, having regard to the
circumstances known to or contemplated by the
parties at any time before or at the conclusion of
the contract;

“long-term contract” refers to a
contract which is to be performed over a period
of time and which normally involves, to a varying
degree, complexity of the transaction and an
ongoing relationship between the parties;

—  “obligor” refers to the party who is to
perform an obligation and “obligee” refers to the
party who is entitled to performance of that
obligation;

“writing” means any mode of commun-
ication that preserves a record of the information
contained therein and is capable of being
reproduced in tangible form.
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COMMENT

1. Courts and arbitral tribunals

The importance of the Principles for the purpose of the settlement of
disputes by means of arbitration has already been stressed (see above
the Comments on the Preamble). In order however to avoid undue
heaviness of language, only the term “court” is used in the text of the
Principles, on the understanding that it covers arbitral tribunals as well
as courts.

2. Party with more than one place of business

For the purpose of the application of the Principles a party’s place of
business is of relevance in a number of contexts such as the place for the
delivery of notices (see Article 1.10(3)); a possible extension of the time
of acceptance because of a holiday falling on the last day (see Article
1.12); the place of performance (Article 6.1.6) and the determination of
the party who should apply for a public permission (Article 6.1.14(a)).

With reference to a party with multiple places of business (normally
a central office and various branch offices) this Article lays down the
rule that the relevant place of business should be considered to be that
which has the closest relationship to the contract and to its performance.
Nothing is said with respect to the case where the place of the
conclusion of the contract and that of performance differ, but in such a
case the latter would seem to be the more relevant one. In the
determination of the place of business which has the closest relationship
to a given contract and to its performance, regard is to be had to the
circumstances known to or contemplated by both parties at any time
before or at the conclusion of the contract. Facts known only to one of
the parties or of which the parties became aware only after the
conclusion of the contract cannot be taken into consideration.

3. Long-term contracts

The Principles, both in the black-letter provisions and the comments,
refer to “long-term contracts” as distinguished from ordinary exchange
contracts such as sales contracts to be performed at one time. Three
elements typically distinguish long-term contracts from ordinary
exchange contracts: duration of the contract, an ongoing relationship
between the parties, and complexity of the transaction. For the purpose
of the Principles, the essential element is the duration of the contract,
while the latter two elements are normally present to varying degrees,
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but are not required. The extent to which, if at all, one or the other of the
latter elements must also be present for the application of a provision or
the relevance of a comment referring to long-term contracts depends on
the rationale for that provision or comment. For instance, Comment 2 on
Article 5.1.3 presupposes an ongoing relationship between the parties
and a transaction involving performance of a complex nature.

Depending on the context, examples of long-term contracts may
include contracts involving commercial agency, distributorship, out-
sourcing, franchising, leases (e.g. equipment leases), framework
agreements, investment or concession agreements, contracts for
professional services, operation and maintenance agreements, supply
agreements (e.g. raw materials), construction/civil works contracts,
industrial cooperation, contractual joint-ventures, etc.

Provisions and comments of the Principles that explicitly refer to
long-term contracts are the Preamble, Comment 2; Article 1.11 and
Comment 3; Article 2.1.14, Comments 1, 3, and 4; Article 2.1.15,
Comment 3; Article 4.3, Comments 3 and 4; Article 4.8, Comments 1, 2
and 3; Article 5.1.3, Comment 2; Article 5.1.4, Comment 3; Article
5.1.8 and Comment 2; Article 6.2.2, Comment 5; Article 7.1.7,
Comment 5; Article 7.3.5, Comment 4; Article 7.3.6, Comment 1;
Article 7.3.7 and Comment 1.

Several other provisions and comments are also particularly relevant
in the context of long-term contracts. See Articles 1.7; 1.8; 2.1.1,
Comment 2; 2.1.2, Comments 1 and 2; 2.1.6; 2.1.13 to 2.1.18; 3.3.1;
3.3.2; 5.1.2; 5.1.7, Comment 3; 5.1.8; 5.3.1, Comment 5; 5.3.4; 6.1.1;
6.1.4;6.1.5;6.1.11;6.1.14 t0 6.1.17; 6.2.1 t0 6.2.3; 7.1.3 t0 7.1.7; 7.3.5.

4. “Obligor” — “obligee”

Where necessary, to better identify the party performing and the
party receiving performance of obligations the terms “obligor” and
“obligee” are used, irrespective of whether the obligation is non-
monetary or monetary.

5. “Writing”

In some cases the Principles refer to a “writing” or a “contract in
writing” (see Articles 2.1.12, 2.1.17 and 2.1.18). The Principles define
this formal requirement in functional terms. Thus, a writing includes not
only a telegram and a telex, but also any other mode of communication,
including electronic communications, that preserves a record and can be
reproduced in tangible form. This formal requirement should be
compared with the more flexible form of a “notice” (see Article
1.10(1)).
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ARTICLE 1.12
(Computation of time set by parties)

(1) Official holidays or non-business days
occurring during a period set by parties for an act
to be performed are included in calculating the
period.

(2) However, if the last day of the period is
an official holiday or a non-business day at the
place of business of the party to perform the act,
the period is extended until the first business day
which follows, unless the circumstances indicate
otherwise.

(3) The relevant time zone is that of the
place of business of the party setting the time,
unless the circumstances indicate otherwise.

COMMENT

The parties may, either unilaterally or by agreement, fix a period of
time within which certain acts must be done (see, e.g., Articles 2.1.7,
2.2.9(2) and 10.3).

In fixing the time limit the parties may either indicate merely a
period of time (e.g. “Notice of defects in the goods must be given within
ten days after delivery”) or a precise date (e.g. “Offer firm until 1
March”).

In the first case the question arises of whether or not holidays or non-
business days occurring during the period of time are included in
calculating the period of time, and according to paragraph (1) of this
Article the answer is in the affirmative.

In both of the above-mentioned cases, the question may arise of what
the effect would be of a holiday or non-business day falling at the expiry
of the fixed period of time at the place of business of the party to
perform the act. Paragraph (2) provides that in such an eventuality the
period is extended until the first business day that follows, unless the
circumstances indicate otherwise.
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Finally, whenever the parties are situated in different time zones, the
question arises as to what time zone is relevant, and according to
paragraph (3) it is the time zone of the place of business of the party
setting the time limit, unless the circumstances indicate otherwise.

Illustrations

1. A sales contract provides that buyer A must give notice of
defects of the goods within 10 days after delivery. The goods are
delivered on Friday 16 December. A gives notice of defects on
Monday 2 January and seller B rejects it as being untimely. A may
not object that the holidays and non-business days which occurred
between 16 December and 2 January should not be counted when
calculating the ten days of the time limit.

2. Offeror A indicates that its offer is firm until 1 March. Offeree
B accepts the offer on 2 March because 1 March was a holiday at its
place of business. A may not object that the fixed time limit for
acceptance had expired on 1 March.

3. Offeror A sends an offer to offeree B by e-mail on a Saturday
indicating that the offer is firm for 24 hours. If B intends to accept, it
must do so within 24 hours, even though the time limit elapses on a
Sunday, since under the circumstances the time limit fixed by A was
to be understood as absolute.

4. The facts are the same as in Illustration 2, except that A is
situated in Frankfurt and B in New York, and the time limit fixed for
acceptance is “by 5 p.m. tomorrow at the latest”. B must accept by 5
p-m. Frankfurt time.

5. A charterparty concluded between owner A, situated in Tokyo,
and charterer B, situated in Kuwait City, provides for payment of the
freight by B at A’s bank in Zurich, Switzerland, on a specific date by
5 p.m. at latest. The relevant time zone is neither that of A nor that of
B, but that of Zurich where payment is due.
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CHAPTER 2

FORMATION AND AUTHORITY OF AGENTS

SECTION 1: FORMATION

ARTICLE 2.1.1
(Manner of formation)

A contract may be concluded either by the
acceptance of an offer or by conduct of the parties
that is sufficient to show agreement.

COMMENT

1. Offer and acceptance

Basic to the Principles is the idea that the agreement of the parties is,
in itself, sufficient to conclude a contract (see Article 3.1.2). The
concepts of offer and acceptance have traditionally been used to
determine whether, and if so when, the parties have reached agreement.
As this Article and this Chapter make clear, the Principles retain these
concepts as essential tools of analysis.

2. Conduct sufficient to show agreement

In commercial practice contracts, particularly when related to
complex transactions, are often concluded after prolonged negotiations
without an identifiable sequence of offer and acceptance. In such cases
it may be difficult to determine if and when a contractual agreement has
been reached. According to this Article a contract may be held to be
concluded even though the moment of its formation cannot be
determined, provided that the conduct of the parties is sufficient to show
agreement. In order to determine whether there is sufficient evidence of
the parties’ intention to be bound by a contract, their conduct has to be
interpreted in accordance with the criteria set forth in Article 4.1 et seq.
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Illustration

1. A and B enter into negotiations with a view to setting up a joint
venture for the development of a new product. After prolonged
negotiations without any formal offer or acceptance and with some
minor points still to be settled, both parties begin to perform. When
subsequently the parties fail to reach an agreement on these minor
points, a court or arbitral tribunal may decide that a contract was
nevertheless concluded since the parties had begun to perform,
thereby showing their intention to be bound by a contract.

3. Automated contracting

The language of this Article is sufficiently broad to cover also cases
of so-called automated contracting, i.e. where the parties agree to use a
system capable of setting in motion self-executing electronic actions
leading to the conclusion of a contract without the intervention of a
natural person.

Illustration

2. Automobile manufacturer A and components supplier B set up
an electronic data interchange system which, as soon as A’s stocks of
components fall below a certain level, automatically generates orders
for the components and executes such orders. The fact that A and B
have agreed on the operation of such a system makes the orders and
performances binding on A and B, even though they have been
generated without the personal intervention of A and B.

ARTICLE 2.1.2
(Definition of offer)

A proposal for concluding a contract
constitutes an offer if it is sufficiently definite and
indicates the intention of the offeror to be bound
in case of acceptance.

COMMENT

In defining an offer as distinguished from other communications
which a party may make in the course of negotiations initiated with a
view to concluding a contract, this Article lays down two requirements:
the proposal must (i) be sufficiently definite to permit the conclusion of
the contract by mere acceptance and (ii) indicate the intention of the
offeror to be bound in case of acceptance.
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1. Definiteness of an offer

Since a contract is concluded by the mere acceptance of an offer, the
terms of the future agreement must already be indicated with sufficient
definiteness in the offer itself. Whether a given offer meets this
requirement cannot be established in general terms. Even essential
terms, such as the precise description of the goods or the services to be
delivered or rendered, the price to be paid for them, the time or place of
performance, etc., may be left undetermined in the offer without
necessarily rendering it insufficiently definite: all depends on whether or
not the offeror by making the offer, and the offeree by accepting it,
intend to enter into a binding agreement, and whether or not the missing
terms can be determined by interpreting the language of the agreement
in accordance with Articles 4.1 et seq., or supplied in accordance with
Articles 4.8 or 5.1.2. Indefiniteness may moreover be overcome by
reference to practices established between the parties or to usages (see
Article 1.9), as well as by reference to specific provisions to be found
elsewhere in the Principles (e.g. Articles 5.1.6 (Determination of quality
of performance), 5.1.7 (Price determination), 6.1.1 (Time of
performance), 6.1.6 (Place of performance) and 6.1.10 (Currency not
expressed)).

Illustration

1. A has for a number of years annually renewed a contract with B
for technical assistance for A’s computers. A opens a second office
with the same type of computers and asks B to provide assistance
also for the new computers. B accepts and, despite the fact that A’s
offer does not specify all the terms of the agreement, a contract has
been concluded since the missing terms can be taken from the
previous contracts as constituting a practice established between the
parties.

2. Intention to be bound

The second criterion for determining whether a party makes an offer
for the conclusion of a contract, or merely opens negotiations, is that
party’s intention to be bound in the event of acceptance. Since such an
intention will rarely be declared expressly, it often has to be inferred
from the circumstances of each individual case. The way in which the
proponent presents the proposal (e.g. by expressly defining it as an
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“offer” or as a mere “declaration of intent”) provides a first, although
not a decisive, indication of possible intention. Of even greater
importance are the content and the addressees of the proposal. Generally
speaking, the more detailed and definite the proposal, the more likely it
is to be construed as an offer. A proposal addressed to one or more
specific persons is more likely to be intended as an offer than is one
made to the public at large.

Illustrations

2. After lengthy negotiations the Executive Directors of two
companies, A and B, lay down the conditions on which B will
acquire 51% of the shares in company C which is totally owned by
A. The “Memorandum of Agreement” signed by the negotiators
contains a final clause stating that the agreement is not binding until
approved by A’s Board of Directors. There is no contract before such
approval is given by them.

3. A, a Government agency, advertises for bids for the setting up
of a new telephone network. Such an advertisement is merely an
invitation to submit offers, which may or may not be accepted by A.
If, however, the advertisement indicates in detail the technical
specifications of the project and states that the contract will be
awarded to the lowest bid conforming to the specifications, it may
amount to an offer with the consequence that the contract will be
concluded once the lowest bid has been identified.

A proposal may contain all the essential terms of the contract but
nevertheless not bind the proponent in case of acceptance if it makes the
conclusion of the contract dependent on the reaching of agreement on
some minor points left open in the proposal (see Article 2.1.13).

ARTICLE 2.1.3
(Withdrawal of offer)

(1) An offer becomes effective when it
reaches the offeree.

(2) An offer, even if it is irrevocable, may
be withdrawn if the withdrawal reaches the
offeree before or at the same time as the offer.
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COMMENT

1. When an offer becomes effective

Paragraph (1) of this Article, which is taken literally from Article 15
CISG, provides that an offer becomes effective when it reaches the
offeree (see Article 1.10(2)). For the definition of “reaches” see Article
1.10(3). The time at which the offer becomes effective is of importance
as it indicates the precise moment as from which the offeree can accept
it, thus definitely binding the offeror to the proposed contract.

2. Withdrawal of an offer

There is, however, a further reason why it may in practice be
important to determine the moment at which the offer becomes
effective. Indeed, up to that time the offeror is free to change its mind
and to decide not to enter into the agreement at all, or to replace the
original offer by a new one, irrespective of whether or not the original
offer was intended to be irrevocable. The only condition is that the
offeree is informed of the offeror’s altered intentions before or at the
same time as the offeree is informed of the original offer. By expressly
stating this, paragraph (2) of this Article makes it clear that a distinction
is to be drawn between “withdrawal” and “revocation” of an offer:
before an offer becomes effective it can always be withdrawn whereas
the question of whether or not it may be revoked (see Article 2.1.4)
arises only after that moment.

ARTICLE 2.1.4
(Revocation of offer)

(1) Until a contract is concluded an offer
may be revoked if the revocation reaches the
offeree before it has dispatched an acceptance.

(2) However, an offer cannot be revoked

(a) if it indicates, whether by stating a
fixed time for acceptance or otherwise, that it is
irrevocable; or

(b) if it was reasonable for the offeree to
rely on the offer as being irrevocable and the
offeree has acted in reliance on the offer.
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COMMENT

The problem of whether an offer is or is not revocable is traditionally
one of the most controversial issues in the context of the formation of
contracts. Since there is no prospect of reconciling the two basic
approaches followed in this respect by the different legal systems, i.e.
the common law approach according to which an offer is as a rule
revocable, and the opposite approach followed by the majority of civil
law systems, the only remaining possibility is that of selecting one
approach as the main rule, and the other as the exception.

1. Offers as a rule revocable

Paragraph (1) of this Article, which is taken literally from Article 16
CISG, states that until the contract is concluded offers are as a rule
revocable. The same paragraph, however, subjects the revocation of an
offer to the condition that it reach the offeree before the offeree has
dispatched an acceptance. It is thus only when the offeree orally accepts
the offer, or when the offeree may indicate assent by performing an act
without giving notice to the offeror (see Article 2.1.6(3)), that the
offeror’s right to revoke the offer continues to exist until such time as
the contract is concluded. Where, however, the offer is accepted by a
written indication of assent, so that the contract is concluded when the
acceptance reaches the offeror (see Article 2.1.6(2)), the offeror’s right
to revoke the offer terminates earlier, i.e. when the offeree dispatches
the acceptance. Such a solution may cause some inconvenience to the
offeror who will not always know whether or not it is still possible to
revoke the offer. It is, however, justified in view of the legitimate
interest of the offeree in the time available for revocation being
shortened.

As to the determination of the time of dispatch, see Article 2.1.8 and
the Comment thereto.

2. Irrevocable offers

Paragraph (2) provides for two important exceptions to the general
rule as to the revocability of offers: (i) where the offer contains an
indication that it is irrevocable and (ii) where the offeree, having other
good reasons to treat the offer as being irrevocable, has acted in reliance
on that offer.

a. Indication of irrevocability contained in the offer

The indication that the offer is irrevocable may be made in different
ways, the most direct and clear of which is an express statement to that
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effect by the offeror (e.g. “This is a firm offer”; “We shall stand by our
offer until we receive your answer”). It may, however, simply be
inferred from other statements by, or conduct of, the offeror. The
indication of a fixed time for acceptance may, but need not necessarily,
amount by itself to an implicit indication of an irrevocable offer. The
answer must be found in each case through a proper interpretation of the
terms of the offer in accordance with the various criteria laid down in
the general rules on interpretation in Chapter 4. In general, if the offeror
operates within a legal system where the fixing of a time for acceptance
is considered to indicate irrevocability, it may be assumed that by
specifying such a fixed time the offeror intends to make an irrevocable
offer. If, on the other hand, the offeror operates in a legal system where
the fixing of a time for acceptance is not sufficient to indicate
irrevocability, the offeror will not normally have had such an intention.

Illustrations

1. A, atravel agency, informs a client of a cruise in its brochure for
the coming New Year holidays. It urges the client to book within the
next three days, adding that after that date there will probably be no
more places left. This statement by itself will not be considered to
indicate that the offer is irrevocable during the first three days.

2. A invites B to submit a written offer of the terms on which B is
prepared to construct a building. B presents a detailed offer
containing the statement “Price and other conditions are not good
after 1 September”. If A and B operate within a legal system where
such a statement is considered to be an indication that the offer is
irrevocable until the specified date, B can expect the offer to be
understood as being irrevocable. The same may not necessarily be
the case if the offeree operates in a legal system where such a
statement is not considered as being sufficient to indicate that the
offer is irrevocable.

b. Reliance by offeree on irrevocability of offer

The second exception to the general rule regarding the revocability
of offers, i.e. where “it was reasonable for the offeree to rely on the
offer as being irrevocable”, and “the offeree has acted in reliance on the
offer”, is an application of the general principle prohibiting
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inconsistent behaviour laid down in Article 1.8. The reasonable reliance
of the offeree may have been induced either by the conduct of the
offeror, or by the nature of the offer itself (e.g. an offer whose
acceptance requires extensive and costly investigation on the part of the
offeree or an offer made with a view to permitting the offeree in turn to
make an offer to a third party). The acts which the offeree must have
performed in reliance on the offer may consist in making preparations
for production, buying or hiring of materials or equipment, incurring
expenses etc., provided that such acts could have been regarded as
normal in the trade concerned, or should otherwise have been foreseen
by, or known to, the offeror.

Illustrations

3. A, an antique dealer, asks B to restore ten paintings on condition
that the work is completed within three months and that the price does
not exceed a specific amount. B informs A that, so as to know whether
or not to accept the offer, B finds it necessary to begin work on one
painting and will then give a definite answer within five days. A
agrees, and B, relying on A’s offer, begins work immediately. A may
not revoke the offer during those five days.

4. A seeks an offer from B for incorporation in a bid on a project
to be assigned within a stated time. B submits an offer on which A
relies when calculating the price of the bid. Before the expiry of the
date, but after A has made the bid, B informs A that it is no longer
willi