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The view is very widely but not universally held that“

4 be the pollcy of the legislator to hold the seller as
e to the performance of his contract, ‘and

this, no doubt. accounts for the fact that there are few questions

arising out of this branch of law which presents so many diver-

gences between the varlous legal systems as that of the, seller 8

position when performance vecomes impossible. The antithesis in

such casges is between the physically impossible and the commer-

cially 1mpract1cable. Where performance is not possible in the

physical sense, and the seller is in no way to blame, all systems

are agreed that the seller should be released from the contract.

Certéin systems, such 8s that of Tnglish law, have also placed

e. 1llegality according to the law of the

place of performance) On the same footing as physical impossibi-

1ity. When we come, however, to the matter of Commercial or tempo-

no two systems are in agrecmeﬁt
h widely divergent points of view as

those of the French and the German law. A further complication

is introduced by the fact that Anglo—American law does not re-

cognise the existence of wforce majeure", and deals in an entirely

different manner from the continental systems with cases in which

the seller is temporarily prevented from delivering by circum~

gstances over which he has no control.
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.questions 0

The task of reranciling all these conflicting theories

is ohe of such grave 4ifficultys,that the Committee were unanimous

in deeiding that it should not be attempted. The solution ulti-

mately adopted was that a distinction should be drawn between

absolute and temporary impossibility of performance. Wnere the

impossibility is sbsolute, and is not due to any default on the
part of the geller, the Committee were of opinion that he should

be Teleased frem any further 1lisbility. The case of temporary or

commercial jmpossibility was congidered to raise so many problems

that the wisest course would be to leave them to be solved by the

national‘syétems of law. If there should be a conflict of laws,

the Committee cons1dered that the law which was to apply should

be determined in ‘accordance with the rules of Private Internatio~

nal Law, this question not being within the Competence of the

Commettee.

1t was suggested in the course of discussions of the

Committee that it might perhaps be possible to frame rules dealing

with certain specif1ed cases of temporary impossibility of per-

formance as, IOT example, where delivery was impeded by strikes.

The Committee hold the view thax no useful purpose would be served

by attempiing @ splution of such questions which could in their

opinion be dealt with more appropriately by clauses in individual

contracts of sale. ANY attempt to select special circumstances for

tndividual treatment must inev1tably raise very delicate problems

ag to what circumstances should be the subject matter of legisla~

tion, and what other circumstances should be ignored. lMoreover

£ this description may very easily shade off into the

further problem whether the risk of such oecurrences is to fall on

‘tne seller or the buyer, a matter which has received the attention

of the Committee at & subsequent stage of their delzberations.
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lawyers and men of business,

II.- DELAY (MORA)
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This matter has peen dealt with so ably and exhaustively

by M. Hamel in the annexed report that it would obviously be a

mere waste of time to go over the same ground again. But in view

of the fact that the proposals which have been adopted by the

Committee contain certain elements which are unfamlllar to BEnglish

it may, perhaps, be useful to subject

them to an analysis from the point of view of their possible re-

action on English legal and commercial circles.

(1) The abandonment’ of the necessity for notice to the
gseller (EEEEEEEEAEQEEE) in the case of contracts of sale contai-
ning a term which fixes the date of delivery is & feature of the
Committee’s proposal which undoubtedly brings the Anglo-~Saxon &

Continental systems much nearer to one another, espe01ally as the

def1n1t1on of a "fixed term" is oonstrued so as to include not
only those cases in which the contract fixes a deflnlte date, but

also those in Whlch s fixed date is implied by custom. It may,

perhaps, be mentioned in this connection that it was suggested

that such terms as, for 1nstance,‘"first open water" should be

deemed to be equivalent to aAflxed date,provided that the circum-

stances were such that the Court would be ‘able to fix the precise

date by evidence. The Committee did not however arrive at a de-

finite decision on this point.

‘(2) The question of "mise en demeure" in the case of con=

tracts Whlch do not specify a fixed date for dellvery, was debated-
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by the Comm1ttee at great 1ength. The difficulty whichihad to be

overcome was the divergence which exists between Anglo-Amer1can

and Continental law relating to the matter, each of the systems

providing a solutlon on entirely different l1nes. In BEnglish law

delivery must in such case be made within 2 ‘reasonable time; in

Contlnental law there is no obllgatlon on the seller to deliver

until he has been summoned to do so by the buyer (interﬁellation).

The difficulty of reconciling the two points of view
appears from the following coneideratlons.

To begln with it is almost impossible to translate the
‘terms " Mora " " _Demeure, " ‘or L Verzug " into ‘English, and
English law certalnly contains no convenlent equivalents for
those-terms. Moreover it is a cardlnal prlncrple of English law
that a person who is under a contractual liability must take the
initiative in performance. Thus, as is often sald, the debtor
most’seek out his creditor. The credltor is under no obl1gatlon,
with certain rare exceptlone, to demand performance and may there-
fore rema1n pass1ve without prejud101ng any rights which accrue
to him by reason of the non-oerformanoe of the contract. Further
the notion of "reasonable tlme“ applies not merely to ‘contracts
.of sole, but to eontracts of all,deSCription and must therefore

be regarded as fundamental in character. "Reasonable tlme“ Works

well in practlce, and any. proposal to abandon 1t would be certa1n

“to meet with strong opnosrtlon on the part of both the lawyers

and men of business.
Therz are however certa1n cons1deratlons which suggest

that it‘may'ﬁerhaps be p0881ble to arrive at a compromise. Even

with the system Jf 1nteroella*ion it is not pocslbiv to elimiratec



the notion of reasonable time altogether, as 1is pointedvout in
M. Hamel’s. report (Seé pPe 9 et seq.)' Thué if a dispute arises
‘betwsen the seller and the buyer it may well be that the Court
will, in certain circumstances, even under the system of " mise
en demeure'é be called upon to decide whethervthe date fixed for
delivery by thé buyer is one which can fairly and reasonably be
gsaid to bé oné which should bind the seller.

On the other hand there is considerable force in the
argument that an expedient which requires the buyer to inform
"the seller of the date at which he expects delivery serves a
useful purpose in assisting the partles to come to an agreemeht

‘as to the time at which delivery ought to be made. AS & matter

of fact even in Engllsh practice it is net uncommon for the buyer
to cdmmunicate with the seller for this very purpose and the cases’
in Whlch a buyer seeks to enforce nerformance. of the contract
W1thout ‘some such~prellmlnarxﬁnotlfication are relatlvely rare.
The Committee consequently framed a proposal along the
following lines, in the hope that it might be possible to find a
solution which Wouid be acceptable to the two opposing systems,
It was decided to adopt the English notion of reasonable time
in principle,i.e. to formulate a rule that where no definite dafe
s fixed for delivery by the contract, the seller must deliver
Within a reasonable time. |
In order; however, to facilitate the adoptlon‘of this
rule by the Continental Countries, it was also decided that no

right of action should accrue to the buyer in respect of a failure



to deliver after the lapse of a reasonable time,unless he had

previously notified the seller that he required delivery by a

certain date (interpellation).

It was agreed that such notice should be as informal in

character as possible, and that a letter addressed to the seller

would be sufficient.

It does not appear that there is any insuperable ob-
stacle to unification along these lines, though it must be regar-
ded as doubtful whether Bnglish and American lawyers and men of
business can be brought without very considerable difficulty to
coneur in'the imposition of an obligation on the buyer which they
are almost certain to regard as a useless formality. But, seeing
thet oontracts with a fixed date for delivery are somewhat rare

'in international commerce, it could be urged that the require-

'ment of an "interpellation" in such cages is after all merely the

consecration of an existing business practice by endowing it with

legal consequences.

A matter vhich appears to call for comment is the posi-
tion which arises in the event’of the failure of the buyer to
address an “iﬁterpellation“ to the seller., According to English
law 1f the buyer, without good cause, refuses to give instructions

with regard to delivery, the seller is entitled to avail himself

of the expedient known as "tender of performance". This consists

in offering the goods to the buyer, or placing them at his dispo=

gal, at the place of delivery.



A meie intimation of readiness to delivef is insuffi-~

cient. If the buyer then refuses to accept the goods, the seller

is ent1tled to treat the contradt as, at an end, to refrain from

further performance, and to sue for damages. But if the princi-

ple of "mise en demeure" 1s,adopted there seems to be no reason

why the notion of tender should not in this narticular instance
give way to the pronosals of the Commzttee (aee M. Hamel’s report

at .pe. 9) whlch provide a much less cumbersome and 1nconven1ent

.remedy.
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o An'analysis

(a)

going to perform hi

III.- THE RBMEDIES OF THE BUYER IN.RESPECT OF NON-DELIVERY
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ASsgming that the failure to deliver the goods has

takén.place.in circumstances which furnish no basis for the

exoneration of the seller from liability,it becomes necessary

to consider_the'nature and extent of the rights of the buyer.
of the situation which arises in this event reveals

the p0551b111ty that the following remedies may be available to

the dlsapp01nted buyers:

A rlght to w1thhold performance on his part (i.e. the payment

of the prlce etc.) until such tims as the seller has performed

hlS obllgatlon to deliver (exceptxo non adimpleti contractus).

The Commlttee were unanimous in holding that this
rlght should recelve full recoonltlon in any system of unifica-
tion. The justlce and expedlency of such a rule is so obvious
as to requlre no comment . |

It is doubtful however whether English lawyers would

be prepared to accept the further proposal (Resume N°. 55) that

where .one party has reason to fear that the other party is not

s part of the contract, he may withhold per-

formence even though his promise to perform is independent in

point of time of any performance by the other contracting party.

The r1g@t to cancel the contract:

ThlS is a matter which is somewhat more complicated.

There was general agreement that, if it is established that the

seller has been pullty of some breach of an essential obligation

on his part Wthh shows that he cannot or does not intend to
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perform his part of the contract, the buyer ought to be entitled
to put an end to the contract forthWLth. 1t was also agreed that
the buyer should not in such a case be under any compulsion to

1nst1tute legal proceedlngs for the purpose of obtaiuinp th¢

declaratlon of a court of law of his right to cancel the contract,

but that it should rest entirely with him to decide at his own .
rtek whetﬂer he Would cancel the contract or not. Moreover, the '
‘Committee were of opinion that the dbuyer should have the right |
to cancel uhenever there has been a failure to deliver some
essential'part of thebcontractual goods. It would be idlevto \
ellow the sellerxr to eecape:from the cousequences where he_has
‘dellvered a portlon of the~contractual goods which is,lin,effect,r'
useless to the buyer e.g. where he has contracted to sell a ma-
chine and only dellvers part ‘of it. The case of the fallure of
the seller to deliver one or more 1nstalments under a contract
prov1d1ng for sale by 1nstalments was also d1SCUSsed and the
Committee formulated the rule that where there has been a failure
to deliver an 1nstalment the buyer can caucel the contract as.

regards the future, if the fallure to deliver is such as to lead

h1m to fear that the seller does not propose to make any further
del;verles under the contract. He may also: cancel the contract

as regards past deliveries if the instalments are so interconnec-

ted that the dellverles already made to hlm will be useless to

h1m unless eupplemented by the dellvery of the future instalments.

This

formed that it works well in practice.

is the rule of gcandinavian law and the Commlttee'were in-
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A further question which was discussed was whether a

buyer who claims the right‘to cancel the contract should also be

entitled to sue for damages for non-performance of the contract,

or whether the two remedies should be treated as alternative. It

wes decided that a buyer who exercises his right to cancel should

also be in a position to claim any damages to which he might be

entitled,as no logical grounds exists for a rule which would
compel him to eXercise'his option between two forms of remedy,
in spite'of the apparent inconsistency of the formulation of a
claim for damages on the vagis of the breach of 2 contract which

by virtue of the cancellation is no longer in existence.

1t was also agreed that if part delivery is made, the
buyer should be entitled fo retgin the goods which he has re-
ceived without prejudice to any rights which he might have in
respect of the seller’s breach of contract, as regards the fai-

lure to deliver the balance.

Subject to the questions arising out of "reasonable
time" and the necessity for "interpellation" there would seem in

principle to be no insupercble obstacle to the reconciliation of

the rules of Anglo-American Law on the subgect of cancellation

with the proposals of the Committee. AS I read the proposals they

do not conflict with the fundamental rule of the English law of

sale,whioh permits the cancellation of the contract by the buyer,

whenever the seller nas been guilty of the breach of a term of

the contract which goes to the root of the matter.
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Further there would appear to be no difficulty from
the Anglo-Saxon pointlof view in accepting the proposal of the

Committee that delay in delivery should in all circumastances

‘entitle the buyer to cancel the contract. Timevof-delivery’is

almost always of the essence in contracts of sale according to

English ldw, and .if the due date for delivery has gone by, a

buyer who is requested to accept and pay for the goods can plead

that ‘he is released from his obligations because the seller cah~'b

not prove that he was "ready and Wllllng" to perform the con-

‘tract in accordance with its terms. The Engllsh and- Scand1nav1an R

systems are substantially at one on this questlon, and even if
the selief'can.show that the delay wes'not due to any fault'on
his part he cannot compel the buyer to take dellvery after the
due date.

The first excepfion to these‘propesals mentioned in'M.
Hamel’s report also appears to be free from dlfflculty, but the
second exceptlon seems to be one Wthh Wlll call for very careful .
drafting on points of detail,as the machinery proposed for the

protection of the buyer imposes a duty on the seller which might

,not be very~favourab1y received by men of business, unless it is

made clear that the risk of safe arrival of the despatch note

does not fall on the seller.v

‘The r1ght to spe01flc performance (execution):

One of the most difficult of the various problems Whlch

onted the Commlttee has been that of endeavourlng to

find some means of surmounting the gap which exists between the
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Anglo- Saxon and the Contlnental systems on the question of the
'buyer s rlght to insist on ‘specific dellvery of the goods formlng
the subJect matter of the: contract of sale. The root of the dlffl-
culty lies in. the fact that the remedy by way of specific perfor-
mance is regarded in the Anglo-Saxon systems as one which should

- only be gfantéd iﬁ ve:yiexceptional circumstances as, for instance,
where the goodévare'of.such a chafacter'that the payment of a sum
of money Woﬁld not combeneete the buyer for the failure teo deliver
the gcods,‘sovthat jﬁstice can only be dcne by ordering the sellet
to hand'the'gocds.cVer to‘the'buyer.‘An.illustraticn of the kind

' 'of clrcumastances in whlch such an order would be made by an HEn-
gllsh Court is where the gcods are of exceptlonal rarity, as, for
instence, Where a shnp 1s.sold which is of unique constructlon and |
| cannot Ee;prccufed eleewhere, end sﬁch ehip is essentiel'to the
'V'purposes'Which'the‘buyer had in view when entering into the con-
.,tract Thié attitude which 15 firmly embedded in Anglo- Saxon'legal
doctrine is based on the fact that the remedy by way of specific
performance has always been regarded tradltlonally, not as the
nprmal remedy, but as one of an entirely exceptional character.
Moreover; an prdef‘for'spec;fic perfor@ance, is enforced, if ne-
:foessary, by imprisonment for contempt of Court, and this has always
madevthe English'apdlAmerican'judges extiemely reluctant in com@er-.
cial_1itigafion't02f356rt to this form of remedy, if it can possi-
biy'bé;aVOided;.On the @ﬁher hand specific performance is regarded
-by.thétcontinental systems as a normal form of remedy, and for
this reason,it wculd‘be tcvdemand a great sacrifice from them if
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they were to be required to abandon it. Therefore the problem

bvefore the Committee was to endeavour to discover some compromise

by which these two opposite points of view could be reconciled.

Up to a point a reconciliation shouvld not be too diffi-

cult. It may be doubted whether ény useful purpose is served by

{nsisting on specific performance in the case of generic goods

(marchandises_de genre). In such a case damages will almost always

in practice be an adequate remedy for the disappdinted buyer,

) because he can go into the market and purchase similar goods at

once. The only detriment which he suffers‘is that the price which

he has to pay in the market may be greater than the contract
price, but this is a matter which is amply covered by an award

of money compensation. There may, it is true, be cases in which

!

generic goods cannot easily be procured, but such cases only occur
in practice very exceptionally, and it might be wise to disregard
them, if by doing so the process of unification of the different
systems of law would be facilitated. But when ﬁe come to deal

with specific goods, the problem which faces the Committee is one

of extrome difficulty. Where such goods are of exceptional rarity

all systems of law concur in giving the buyer a right to specific

performance, but with this exception, the Anglo Saxon and Conti-

nental systems are diametrically opposed to one another, and the

.question really is whether it would be expedient to request either

of these systems to surrender principles which are regarded as

fundamontal. One method of arriving at a modus vivendi might be

to lay down o rule that the remedy of specific performance should



not apply to any case in which the goods are such that they are
obtalnable in the open market, but that in all other cases the
buyer should have the rlght to demand spe01flc performance of
the contract. The obJectlon to thls solution is that it Would
almost certalnly not ‘be acceptable to the anglo- Saxon countr1es.
f‘Its adoption by them would involve a breach with existing legal
. traditions and the abandonment of a doctrine whioh is'deeply
rooted in‘the mehtality of Anglo—Saxon lawyers. Further, it
would aiso lead to a pOSsibilitvahich both Englishmen aﬁd Ame-
ricans would regard with repugnance, nameiy, thaﬁ it might often
| become neoessary_in.many cabes, to enforce a commercial contract-
'by imprisoning the reoaloitrant'pérty, The only escape from this
situation would be to invite the Anglo-Saxon_countfies to alter
their laWslby providing soméiother method for the enforcemeno of
. an order for specific oerformance at all events in tho oase,ofv
international oontracts-for the sale of goods as, for inStance;
some proceeding ih fhe nature of the "Aétréinte" of . French law,
but this would probably meet with so much opposition that the
scheme of unification;as a whole would be endangered. It would
therefore seem to be‘deSirable to_leavg the question of the'spe;
cific‘performance of contracts:of sale to be deﬁermined by the
lex fori especially in view of the fact that even in certain
jurisdictions $m which no obstacles exist to the enforcement'of
a contract in this manner (e.g. in France) the remedy appears to
be one which in practicé is not resorted to very frequently. In"
fact if the goods cannot be obtained. in the market it is highly

improbable in the great majority of caseé that the seller will be



(a)

in a position to make delivery, so that the practical importance

"of the question in relation to an international code may perheps

not be so great. as would appear to betthe‘caSe at first sight.
One further ﬁoint remaing to be considered in connec-

tion with the queStioh of spedific performance, nameiy, in what

circumstanées wili'the.buyer be deemed to have abandéned his

right to this remedy, and to have elected to be content with the

',cancellatlon of the comtract and the awerd of damages ? This is

a matter which is 1nt1mately connected Wlth the proposals relat1ng

to "mlse en demeure"

It will suffioce to state here that the Commlttee adopted ,

two principles (1) where the contract flxes no period. for dell-

- very and the buyer has 1nt1mated to the seller that he Wlll not

accept delivery aftgr a named date, the right of.the buyer to -
demand specific performanco must be régarded asvabahdohed (2).
If the seller has, in the case of 2 contract of this kind, c#lled
upon the buyer to state whether he will accept delivery or not,
the buyer will lose his right to specific performance if he,fails
to declare his intenﬁions. | |

g0 far as the Anglo-Saxon point'of view is concerned
these proposals appé%r fo be unimpeachéble, proVided that the
other proposals of the Commlttee as to specific performance and
et form part of a scheme of unlflcetlon.

"mise en demeur
The right to "buy 1n" agalnst the contract (Achat de remplacement)

' The points which arose for discussion in this connect-

ion were (1) as to the right of the seller to insist that the



buyer should repurchase the goods, if possible, in the

‘PP
- :of Goods Act, and have as thelr object to achleve 31mp11c1ty as

'sequently more or 1le
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~event of

a failure to deliVer (2) as to whether "buying in"'should be in-
formal or whether it should take place under the supervision of
the Court. The Committee decided that it would be oppresslve to

require the buyer: to re-purchase the goods in all cases, and they

were of oplnlon that the obligation to "ouy 1n" should be confined

to cases in which it was necessary in order to secure the mltlga-'

.tion of damages. They were also of opinion that the‘regulatlon of

the process of "buying in" by the Courts was unnecessary, in view

of the- fact that the Courts would have ample opportunltles of re-

‘ pre351ng an 1mproper use of the process by the buyer when he came

to present his claim for damuges. It was also decided that the
buyer should alwaye be at liberty to “buy in" if he wished to
adoot this course. The de01s1ons of the uommlttee on these po1nts'

do not ﬂppear to be 1n confllct with any prlnclples of Anglo Ame-
rican Law. '
Damagjes. , . ‘

The very careful report Which has been'eubmitﬁed by M. |
Fehr renders it unnecesswry to deal with this question in deteil;

It may be observed that the proposmls of the Committee (see Resume

13 and 14) are bused on the crener%l gcheme of the: Engllsh Sale

far as p9581b1e in the reg gulation of this somewham undeveloped

branch of the 1aw of sale.

Crltlclsm from the . Anglo -Saxon point of view is con-

sasuperfluous, but 1t may be useful, perhaps,

to ¢all attention to certain questions which are not free from.

difficulty.
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1.- It is not altogether clear that the proposals of the
Committee cover sufficient ground. The circumztaonces. in which

a claim to domoges arises in modern practice are often extremely

complicated (e.g. the case of a “contrat filaire" or "string" con-

tract) and it is not easy to avoid a feeling that situations may

arise which will not be satisfactorily covered by the proposals.

Moreover the proposals do not appear to deal with the probleus

which arise when the price has been paid in advance, or when the
seller repudiates the contract before the time for perfarmance has
arrived (anticipatory breach).

2.- The prbposal that the damages should in principle be
calcﬁlated "in abstracto" is acceptable so far as English law is
concerned because it embodies the practice of the English Courts
which in fact though perhaps not in theory is sanctioned by the
Sale of Goods Act 1893. On the other hand opposition will proba-
bly be offered to the proposal that the moment for calculation of
the damages should be & date subsequent to the breach.

The theory of English law is that the disappointed lawyer
goes at once into the market and covers himself by a repurchase.
If the date of breach is adhered to as the momént for calculation
of the damages neither the buyer mnoxr the seller can complain that he
has suffered any hardship which may arise from fluctuating

too

market prices. Bub if the date of calculation is postponed and -

ﬁhe market is rising,thé seller is prejudiced; if it is falling,

the buyer will not receive adequate compensation. For these reasons

]
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it Woﬁld.seem to be opportune that the question of the date of
the calculation of damages should be reconsidered.lThe notion
of a market price presupposeSthé existenée of a price from d@y
to day; and nothing would appear to be gained by taking some
date other tham that of the breach. | |

3.- It is not possible to say how the propbsal for the
application of the doctrine of subiogation to the question of
damagés~wpuld-be received in BEnglish legal and commercial cir-
cles.‘It is not necessary howsver to pursue this question, as

-1t has been reserved by the Committee (see Resume e, 70) .



