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ITéxe MEMORANDUM of Mr. H. G, GUTTERIDGE on “LETTERS OF TRUST"

The so-called Letters of Trust (1) are eommercial instruments
which are widely used in Great Britain and the United States in -
counection with the sale of goéds.

They are also eﬁployed in other countries, though posgibly
only to a limited extent. They are to be found in the South American
trade, and their validity in law has been expressly recognised
by the Brazilian Courts. They are, I believe, to be met with in
Germany and Italy, but thaﬁe not been able to secure any definite

information as to this. They are not unknown in France; where

they are employed 2t the Le Havre, chiefly in connection with the
importation of Cotton and Coffee. It seems to be beyond doubt that
they serve a/very useful purpose in international trade, in‘spite
of the fact that their legal status is extremely ambiguous in
gertain counfries. They would, in fact, be employed much'more
éxtensively‘were it not for the doubts which exiSt as to their
lexal validity, and it is with a view to thé possible definition
; of thweir international status that I have ventured to bring this

guestion before thie Cormittee.

It may frequently havpen in the export and impdrt trade
that an unpaid seller who has a lien, or a banker who has a pledge

over imported goods,; may desire to hand over either the goods
themselves or the relevant documents of\title to the importer for
the purpose of facilitating that rapid disposal of the goods Which
is naturally desired aa being in the interests of all concerned.

! ’

’

(1) Also termed Letters of‘Lien, or Letters of Hypothecatien.
The above is the description usually applied to these documents.
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Without som¢ such expedient as the Letter of Trust this cannot

be done without grave‘risk, ag once the importer has obtained

¢

possession the lien or the pledge, as the case may be; is destroyed
and the importer is free to act in any Way he may please both as

regard the goods themselves and the proceeds of their sale.

This is the situation which led to the introduction of the

Letter of Trust, the primary object of which is to enable the

unpaid Seller or the financing banker,; as the case may be, to
deliver the goods or documents of title to the importer, and at
the same time to retain control over the disposal of the goods
and the collection.of the price.

hé maaner in wihich a Letter of Trust operates is best

described by an example, and for this purpose, its employment

in eonnaction with a Banker’s Confirmed»Credit affords the most

apposite illustration. Let us supposc that goods have been sold

" to au imperter on the terms that the price is to be paid by means

of & Confirmed Credit; dnd that the accesditing banker has paid
the price against delivery to hiry of the documeﬁts of title,
which he holds iu pledge as sscurity for tre advance which he
has made. In such o case the following states of fact nay have
to be dealt with.

In the first place the goods may have been sold by the
iriporter before arrival, and delivery nay have to be made to the
buyer. Sccondly the goods may arrive before they have been sold.

In the former case the banker may, of course, surrender the

. documents to the ultimate buyer zgainst payment of the price;

but it is generally found to be desirable for the purpose of

brotecting the importer’s corrercinl prestiget that the -oods

should be delivered to the ultimate buyer by him and not by the

: banker. In such a case the banker frocuently hands over the

doownents to the importer, and in order that he may not lose



~agrecs to recturn the doe

nerely onother way

.-.3.-'.

his rights under the pledge, the banker takes a Letter of Trust

from the importers This is a document by which the importer (1)

acknowlcdges that he has reccived the documents in a fiduciary
capacity (2) agrees to hold them on behalf of the banker (3)
agrecs to pay over the price when reccived to the banker, and (4)
’ wacnts if the buyer should for any reason

not eomplctc his contract. The banker as a rule also obtains the

right under the Letter of Trust to colloct the price dircoct if

he so chooses from the ultimatc buyer.

If thc goods arc still unsold on arrivel thoy may be warchouscd

in thc bankers ncme, but this again is often undgsirable in the

intcrests of thc importer and the banker will in many cascs prefer

to allow the importer to warchouse the goods provided that he

zivos o Lotter of Trust. By deing so the bankcer avoids both trouble

and gxXpensc.
The validity of the Letter of Trust is ungucstionable in

mnglish Law. It would scom to bc out of placc, at the present

sta.c, to claboratc thc matter by rcferring to the various decisions

of thc Bnglish Courts which make this clear {1). The position nay

however be swmariscd as follows:
a) The delivery of the documents to the importcer on thc

torms of the Lettor of Trust is 2 contract by which tho importcr

agrcos to hold the documents "in trust" for the banker. This 1is

of stating the fact that the importexr rcecived
the docuricnts,; not as owner, but as on agent or bailee for the

bankcr. The result of this is that the validity of the pledge of

the documecnts to thce banker rernins unimpaired, becausc the possession

of the importer is in law the posscssion of the banker.

.

(1) Soc for instance Re David Allestor Ltd (1922) 2 Ch. 211.
The nmatter is discusscd in Smitn’'s nercantilc Law 13th Edition

at pp. 305 and 306.
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A
duty to deal with the docunents,

b) The importer is under &

the goods represcented by the docwucnts and the procccds of their

oy salc ~s dircected by the banker. Any broeach of this duty cxposcs
2l

the importer to civil proccedings and possibly to crimine

Prosccution. ‘ .
. !

¢) Thec bankcr has the right to recclaim the goods at any time,

or if thcy'havc been sold; to collect the procecds of the salc

from the ultimete buyor.
gither the goods or the documents

(¢}

d4) Porsons wuo acguir

from thc inporter, with thc knowledge that the importer 18

dclivering in breach of the conditions of the Letter of Trust;,

obtain no titlc and can be forced to redeliver the goods oY

docuricnts to the banker or to account to him for their valuc. ;

The following obscrvations ney be n~ddcedy .

«~ Thec Bnglish Courté'havc uphcld the validity of Lottcrsﬁof“TruStj

in cascs where the importer glving tie Letter has becen declarcd

bqpkrupt.

The Low in the Unitcd Statcs rolating to Lettors of Trust }s

very similar -to the English Iaw, but there are v“rlttlons from

gtatc to Statc and it must not bo sssuncd th;t the rules arc the

SONIT |
Io= Gomplications arisc where the Laotter of Trust rclatcs to such

]
5 tanca cotton which is imported in order to be

goods as for insta
becausc the goods covered by the Letter

convcrtcd into yﬁrn,
ntity in thc procoss of n

s to bc ndapted to wmect the clrcumstah-

nay 1000 thoir ide saonufacture. In such

cases the Letter of Trust ho

ces ~nd is known in practicc =as & nfollow through" Lctter.

*~ If the importer deals with the goods contrary to the Letter of

o Trust and they find their way into the honds of 2 purchﬁeor for

Valuc in good fdaith who has_no‘noticc of the breach of the conditions



- A varicty of forms of Letter of Trust

~in detail rather than in substonce. It

of the Letter, the bauker hos no protcction. In this cvent he nust

be contcnt with any remedy which he may have agoinst the inporter.

He ¢z not demand delivery up of gooeds, nor san hc demand the price

J1f it hos already beon paid over by thec buyer in good faith to

.the importer.

~re in use, but they differ

would not appear to be

*

uscful to‘go into the question of these forms ot this stage but

the following is 2 specinen of o simple form which is in usec on

the continent of duropc.

" Requ de 1a B nque X

Ea Trust

P e ke dindadind

. « o+ o o . Facture s e s . eper 8/5 . 0 o .
. . . . . Cortificat d’origine R T A
. o ¢ o o Policc d'agsurance e e e s " n A,
e b e e e Connoisscment « 000 o " " e e e s

A

Que nous nous engageons vu son droit de goge sur les mWrchzn~.

dises & fairc entror cn magrsin public & son port."
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