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REPORT of M. GUTTERIDGE

on THE LAW OF BANKZRS'® COMYERCIAL CRIDITS.

The issue of bankers ‘ commercial letters of credit is

conflned, in Angland, to the financing of transactlons between

merchants domiciled in different countries.. 1) It is due to this

- delimitation of the functions of a commercial credit that the

‘contract Wthh is embodled in an instrument of thls descrlptlon

is one which is ancillary to another contract, 1.e., a contract

for the sale of goods. The sale contract ig, in almost'every case,

on ¢. i. f. terms, and the result has been that the law. which qo—'

verns commercial letters of credit overlaps the law of sale of

goods to such an extent that 1t sometimes becomes impossible to

draw any dlstlnctlon between them.

Commercial letters of credit have been in use for many

yéars, but their importance in internationél commerce déﬁes from
the difficult‘trade conditions which were engendered by the war,

and it is due to ﬁhis fact that the ;ulés of'Engiish law zoverning
thesé instfuménts are in the main of very recent origin and -con-
(jurisprudence). It is also desi-

Sist almost entlrely of case law
' ra’ble to emnha51se the fact that these rules are often somewhat
lndeflnlte, and do not cover all the situations which may be
Consequent on the ssgue of @ commerc1al letter of Credlt.lThe

‘Engllsh judges have, as far .as n0381b1e, pursued a pollcy of

Lo

(1) In theory there is no reason why 'this method of flnance
should not be appl 1icable also to home trade transaction,
but it is not used for. this purpose. Cf. the practice on

Burope as described in Légal: Le Crédit

the Continent of
Conflrme en Oa,ys etra.np‘erg JaCObSOhn, Der Kauf. :
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£ this method of finance

’non-interference with the development O

by the merchants and pankers themselves, and have declined to

formulate any lezal principles in cases in which it appears to

be uncertain whether there ig a clear and Drecise usage amongst

(2) It is also important to remember that there

men of business.
is not atvresent a standard form of letter of commercial credit,
embodied in instruments

and the terms of the contract'which is

of this description aré therefore 1acking in uniformity.
legal decisions must always be read strictly

Anglish
of the particular form of‘instrument

in the light of the wording

ject matter of the dispute calling for

which forumed the sub

adjudication; ahd‘a considerable degree of caution is therefore
‘required in extending the application of the existing judgemade

» cases by way of analogy.

law to othe

- -
""-—-_--———-———_———-—

Znzgland we meet with

In the cas

the same diffioulty as.that which has been experienced by other

systems(3)9 of defini

’

ng the precise neture of the legal relation-

ing by the issue of a bankers’

ships which are prought into be

dite Moreoverg‘English law is confronted

commercial letter of cre

hich doé€s not exi

: ‘ = ther systems
with a problem ¥ st 1n 0 ystems, namely, the
for the promise made by the banker

question of the "consideration"
: . wational nank (1922) 10 Ll.L.Rep. 452 the
@) In Nordskes o AE;PM#oﬁﬁaf3§ the vague character of the

. e gr ,
Court refused, 0B th gdetermine B el nature and impli-

. e to
2v;ge§ceo?efggeé;_éalled nrevolving letter of credit".
ations | ‘ ‘
| nature et des effets du crédit

€y de la .
de Droit Jommercial, 1925,

u‘fsl
D ’ (Annales

(3) cf. Marais?
confirmé en banque.

. 138).
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to th i o1 |
e beneficiary under the credit to pay when the document
S
specifi i 4
pecified by the credit are presented to him. Further, the t
9 e ran=-
sacti ' | ‘
ction, of which the credit forms part, is in England oft
‘ g en

f g further instrument known as the

complicated by the use 0
1
letter of trust", the legal characteristics of which are till
v s
¥

4 undeveloped. More will be said hereafter

ects of these vletters of trust"

somewhat indefinite an

as to the nature and legal eff
1 With‘the question of the security possessed L

when we come to dea
ces Whlch he makes in pursuance of o
o

by the banker for the advan

the credit. ‘
The business pbject of the bankers® commercial cred'%
Y i
ontract for the sale of goods into effect by mean
S

ig to carry & ¢C
hich are auxiliary to the contract of

of two other contracts W

hese additional contracﬁs are (1) a contract betwe
en

sale itself. T

g and a banker, by which the latter agrees

the buyer of the good
goods in place ©
on for nis services,

ods by way of securitys (2) a contract L

f the buyelrs receiving a commission

to pay for the
and also a pledge of the

by way of remuneratl

¢ title to the 29

documents ©
y which the banker agrees to

and the seller b

between the bankeT
s in place of the buyer, provided that

jce of the good

e to the goods &
ich heaes ecreated difficulties of

pay the pTr
re placed in his hands. It is

documents of titl

4 of these cont
pirst of all,

racts wh

the secon
it is not clear when the con-

a juridical nature.
tween the banke
ntention of the

r and the seller of the goods comes into

tract be
parties is that the credit shall

existence. Ihe i
i.e. as soon 28 the banker has informed

"ab initio“s
8 established. A difficulty arises
. g

be effective
he credit i
t that the lette

rom the fac
oint of view merely an pffer which the seller h
. ‘ as

the seller that b
however, £ r of credit is from an .nglo

American legal P



to accept, either by tendering the documents OT stherwise, before
a contraFt petween him and the banker can come into existence.
This situation has given rise to a number of theories, é.g. the
Cugffer and accepténce“ theorys the "gugrantee" theory. the

vegtoppel” theory, and the "trustee" theory, all of which purport

to afford the necessary solution (4), Lack of space prevents any

detailed discussion of these thebries. The question is largely

academic, but not entirely S0, because if the “offer and accep-

_tance" theory is to prevail there must in practice be some inter-

val of time during which the panker can withdraw his offer.

Lcceptance invariably takes the form of a tender of the documents

by the seller, and until this is done there would seem to be a

"lpcus poenitentiae" for the banker wich might have unfortunate

results from the business point: of view. There is mno conclusive

" guthority on this question, and all that can be said is that

although the law has not yet been worked out in a clear and pre-
cise manner, there is no doubt in mEnglish law, that if the seller

acts upbn the undertaking contained in the letter of credit a

contract'is ipso facto constituted between him and the banker(5).

The second problem which calls for solution is that

which arises from the highly technical doctrine of weconsideration®.

Here again the law is in an unsettled condition owing to the -

controversy which exists a5 to whnether = between the banker and

the seller of the goods the consideration for the promisé must

are examined at lengh by Dr.

(4) These various theories
s of Letters of Credit".

Finkelstein. "Tegal aspect

(5) Urquhart_Lindsay v. Bastern Bank (1922) 1 K.B. 318;

‘Dexters Ltd. v. Schenkers —nd Co. (1923) 14 Ll.L.Rep. 585.




always be given by the person to whom the promise is made (in

this case the seller of the goods) or whether it may be furnished

by a stranger to the contract (in this case the buyer). The

guestion is still an open one, because the English Courts have

£\ .
never been called on to decide it in terms(g). 89 far as bankers'

commercial credits are concerned, it appears to have been assumed

s ample consideration for the ban-

(7)

ker's promise to honour the letter of credit /.

in all the cases that there i

—--.--.———--—-.————--——-—-———n-————-—.—-—.——nr—__----———————

In English banking practice these ingtruments assume

several fdrms(8)9 but in order to avoid undue complication I pro-

pose to confine myself to & discussion of the law relating to

those types of credit which are most commonly in use, namely the

confirmed or‘irrevocable credit and the unconfirmed or revocable

credit. There are other. forms of commercial letters of credit

which present many features of interest, but the exigencies of

gpace compel me to refrain from discussing them, and to content

myself with a reference to the technical works in which ﬁhey are

(9),

fully discussed

(6) The difficulties which arise are fully considered in
PollocKs contract, Chapter IV, where it is held that consi-
deration moving from a stranger to the contract is sufficient.

Contra see Anson on Contract, Chapter.

(7) gee the judgment of Cairns L.J. in Re agra and Masterman’s
Bank (1857) L.R. 2 Ch. ADDS. at p. 395; Scott v. Barclay
(1923) 2 K.B.l Dexters v. Schenkers_and Co. (1923) 14 Ll.L.

Rep. 585; Urquhart Lindsey v. Hastern Bank (1922) 1 K.B. 318.

(8) For instance there exist apart from confirmed and uncon-
firmed credits, such commercial credits as the 'omnibus" cre-
dit, the nprevolving® credit, and the "Tondon Acceptance"

credite

(9) See in particular $palding, Bankers® Credits; and Herries
Overseas Commercial Credits, 1in Journal of the Institute of ’

. Bankers, Vol. 45.



The Confirmed Bankers’ Credit

—--——————-—-m——————u————-———_--..

The feature which distinguishes this form of commercial -

red1t is that the banker 1ssu1ng 1t undertakes Wlthout qualifi-

cat1on to honour the letter of credit, so long as its terms are

‘ complled with by the beneficiary. The obllﬂatlon of the bank is

absolute in this sense, namelys that if the documents are in or-

der the banker must pay irrespective of any dispute which there'

may be as between the seller and the buyer-of the goods. Or, to

put the matter in a slightly dlfferent way s the banker’s oblice--

tion is independent of performance of the contract of sale and

consists in an absolute undertaklne to pay the price and to take -

up. the documents provided that the latter, when tendered, prove

to be in accordance wlth the requlrements lald down in the letter

of credit. This feature of a conflrmed credlt has been emphas1sed 2

repeatedly by the English Judges,(lo) and must be.regarded as of

the eseence of such instruments. To hold otherwise'would'in fact .
destroy their value. because it is. 1mperat1ve that innocent part1es

who purchase drafts on the faith of. a conflrmed credit should not-f

d to any poss1b111ty that on preeentatlon of the drafts

'for payement the banker may refuse to honour them on the ground

1er ‘and the buyer WthhW’.y

be expose

‘that there is some dlspute between the sel

i was unknown to the holder of the draft at the tlme when it was

"negotlated to hlm. Loreover it is in fact the 1ntentlon of all the
“partles When a conflrmed credit 1is establ1shed9 that the seller

shall be paid W1thout questlon if the documents are in order, and

that any clalm Wthh the buyer may have aﬁaxnst him under the

hart Llndsgx v. Eastern Bank, suora,
k (1921) 9 Il.L.Rep. 507; National
Banca Italiana (1921) 10 Ll 7. Rep.

(10) See for: 1nstance Urqu
Stein v.. Hambro's Ban
Bank of South Afrlca Ve

531.




contract. of Salé shail’be settled in some éther way - than Ey4ﬁhe‘
withholding of the price(ll). The‘importénce of this‘featufe of |
a confirmed crédif\is“enhancéd,’as we shall seé hereafter, by ité
effect on the‘question of thefméasure of the damages to which a’,S

bankervwill‘becbme liable for a breach of the contract contained- |

in the letter of‘credit;

 Uncohfirmed or RevdcablebLetters.of'Credit

o G ow e . e = N R M T W S S S Gm S SO W S S WA N A

" A eredit of this natdrelié‘ndt'ofﬁen:mét with.in En-
‘glish éractice owing tb.the fact‘fhat it*ié queStioﬁable Whether-iﬁ
Yew it imposes any kind of liability on the issuing banker. It
has bect decided that in the case of a credit of this: nature the Jj
iséuing banker may cancei it at ény time;.and that he can‘do_so‘
ﬁhether he has given previous notice of ‘his iﬁteniion'to the be-
neficiarﬁupr nbt(lz). Anvequrter shippan,goods;in reliangé ohﬂ
a credit of this haﬁure‘may, therefore;}find himself in 2 dilemma
owing to the fact that the credit has been cancelled without his =

‘knowledge.

o (11) 4 confirmed letter of credit may sometimes provide that
-~ payment is to be made not by the issuing bank, but by some
other bank. A suggestion has been made that in such cases’
the question may arise whether the terms of the contract of
sale aré not incorporated by implication in the letter of -
eredit on the ground that otherwise the paying banker might -

possibly be placed in difficulty as the indemnity which he .
banker may not be sufficient for .

receives from the issuing _ ‘
his protection. It is appréehended that there are no grounds
for making any such implication, but sece the views eXpressed

by Mr. Me Curdy in Harv. L. Rev. Vol. 85 at p.. 730.

Lloyds Bank (1921) W.N. 274. It is
kers. to give notice when possible,
of business courtesy and not

(12) Cape asbestos Co. V.
the practice of English ban
but they regard this as an act
as a-duty imposed on them by law.




The quectlon has beenbraleed whether a letter of credlts"
is revocatie 1f it comtains no statement as to the banker 5 rlvhtg
of revocation i. e. where it is entlrely s11ent with reﬁwrd to. the
"matter. The point has not been determlned, but it would seem that
the correct wiew of the matter.is that a letter of credit is mnot.

- revopcable w1thout notlce unless it igstated on the face of the

letter that the banker reserves, the right of cancellatlon. In the

absence of such a statement the credlt 1s orobably revocable, buo'
only after reasonuble notice, for otherw1se pregudlce might be
caused to persons who have d1scounted bills on the fa1th of the
letter of credit. But the p01nt is burely aoademlc as the view
_prevalls in business circles that if the banker: de51res to retain

the right to cancel the credit at any tlme, he must make thls

(137,

clear on the face of the letter of credit

The Tender of Documents by the, beneflclary under a

commer01al letter of credlt

- e e S B - " . A T P W S Ve W G G e A S G e R

It 1s p0851b1e to approach this questlon from two dif--

ferent angles of view. The benef1c1ary, on the one hand, cannot

establlsh any right analnst tne aocredltlnn b%nker, unless the

| documents whlch he tenders are those spec1f1ed in the letter, of e

eredit. On the other hand, the banker cannot clmlm to be relm-

bursed by this customer, by whose order the credit was established

‘unless he can show that the CUStomer s 1nstructions haVe been

‘strlctly carrled out, and that the documents Whlch nave been taken

—

(13) Herries, Overseas Commercial Credlta, Journal of the
Institute of Bankers, Vol. 46.



up were those which the banker was authorised to accept(l4).

If the instructions given to the banker by his customer

are unambiguous and exhaustive the metter is simple. The banker

is only concerned to see that the documents tendered to him
correspond to those specified in his mandate, and detailed by .
him in the letter of credit which he has issued. If he discharges
this duty accurately he will not incur any responsibility.

But it happens sometimes that the mandate is equivocal

or couched in general terms, and this may also be true of the

Jetter of credit issued by the banker in pursuance of the mandatés‘
If the mandate ié-ambiguous it will, as a general rule, be suffi=
cient if the banker, aoting in éood faith, puts a reasonable in-
terpretation on its phraseology(lg); but this is a principle on
which it will rarely be safe for the banker to rely, as it is
his‘duty to protect the interests of his customer, and a very
high degree of care and skill will be expected from him. It may
be necessary, nevertheless,in fhe gxigencies of commerce to act
promptly and this probably explains the fact that letters of
ecredit sometimes only enumerate the documents in a general way,
eeZe bills of 1ading, policies, etc., without further description.
In that event the banker is entitled to demdnd such documents as

are customary in the particular trade to which the transaction

relates, and which are such as a roasonable purchaser could be

(14) It is perhaps possible that a banker may be entitled to
claim an indemnity even though the documents are not strictly
in order, e.g. where the customer has accepted the goods not-
withstanding the flaw in the documents. See the view expressed
by Scrutton L.J. in guaranty Trust of New York v. Van den

Berghs (1925) 22 Ll.L.Rep. at p. 455,

(15) Ireland v. Livinestone (1871) L.R. 5 H.L. 395.
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required‘huaccept<ih perfdrmance-of a contract of sale of the kind
which.formsvthe basis of the credit(l6). If the documents are
~either as described, or in default,ﬁf description, are such as are
usual in the trade, it is no part of the banker’s duty to consider
their legal effect.
| Nor is o banker liable if he pays in gzood faith and
without negligence against forged bills of lading or other docu~ .
ments(l7). It will thusvbe seen that it has not been found pos-
sible to standardise the rights and duties of bankers in regard
. to this matter. Bach case must therefore be decided on its own
 merits in the lighf of the phraseology of the letter of credit,
and the circumstances in which the credit has been established.‘
. A5 already stated the question whether bills of lading or policies
of'ihsufance conform to the‘tefmé of a customer’s mandate or to
those of,é letter of creait ig so intimately connected with the
. law of sale of goods on C.I.F. terms that it really belongs to
‘»that’branch of commnercial law and problems of thisvnature can be
:‘mofe appropriately discussed thereunder than in an epitome of the

law of bankers’® commercial credit such as is econtained in this

(18)

report .

It may perhops be observed that unless otherwise stated

or sanctioned by commércial usage, a bill of lading in the "shipped?

(15) In the case of Borthwick v. Bank of Hew Zealand (1900)

~ 6 Com. Cas. 1., for instance, the letter of credit called
for the "usual documents". It was decided that this meant
documents .which by the custom of the trade must be tendered
by a buyer to a seller under a contract on C.I.F. terms. T

(17) Woods v. Thiedemenn §1862;.(Irish Reports) H. and C. 478;
~ Ulster Bank v. Synnott 1871) 5 Eq. 595. :

(18) See Kennedy, C.I.F. .Contract; Goitein, C.I.F." Contracts.
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ford must be tendered(lg)y and that one out of the set will-be':
sufflclent(2Q). The document mustg-however; be a biil ofvladihg,
and a delivery order oannot be substltuted for it eXCept by
arranpement (21). The goods and the quantltles covered by the

‘blll of ladlng must be those stlpul%ted for(zz)and must have

been shlpped by the specified date 1f such be fixed by the letter'
of credlt(23)a So also, the policy of~1nsurance, unless otherw1sef
‘&gréed or_eanctioned by commercial,usage,‘must.be d.poliCy and
“hotvmerely a certificate of insuranoe(24).'But'these aﬁd eimilar |
, Questione are in effect regulated by the law relating to C.1.7. '

contracts.

The. Security for'the'Banker’s Advances

| .Ih En?lish law the.bwnker’who honours 2a comﬁercial

} letter of credlt is entitled to hold the documents tendered to

h1m untll he has been re- 1mbursed by hlS customer. The documents
are pledged to hlm? and falling re-lmbursement he is ent;tled to
seil end‘to recoup himself out of the prooeede of the sale of ﬁhe )

20048 to which the documents relate. This right of pledge will,

(19)  Diowmond Alkali Corporation v. Bourqeois'(1921) 3 K.B. 442;
Cf. Weis and Co. v. Produce Brokers Co. (1921) 7 Ll.L.Rep.211

(20) . Sanders v. ilaclean (1883) 11 Q.B.D. 327. The question
. whether "clean" bills of lading must be tendered is still an
open one. National Bank of- Beypt v. Hannevig's Bank (1919)
1 Ll.L.Rep. 59, and cf. Westmlnster Bank v. Banca Nazionale

‘(1928) Ll.L.Rep. 306.

(21) ° Forbes v. Pelling (1921) 9 Il.L.Rep. 2023 cof. National
Bank of South Africa v. Banca Itallana (1921) 10 Ll.L.Rep.521

(32) London and Forelﬁn Trading Corporatlon v. Br1tlsh and
: Eprth Turopean Bank (1921) 9 Ll.L.Rep. 115.

(23)  Btein v. Hambro’s Btnh(l92l) 16 Ll.TL. Rop 529,

(24) Donald Scott v. Barclay (1923) 1 K.B. 1
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however, be destroyed if the banker parts with possession of the
documenté, a rule which has led to inconvenience in connection
with advdnces made by bankers on the security of soods. Somectimes
the customer at whose instance the credit has becn established is
the persson best qualified to sell the goods représented by fhe
documents, and it may be desirable to hand them to him for this
purpose. Sometimes, althcugh it would be quite easy for the banker
to sell the goods it is undesirable that hé should do so owing to
the conscquent loss of commercial prestige which the custonmer ng
suffer. In cither case the problem has been to find some method |
which will enable the customer to handle the documents and sell
the goods without depriving the banker of his righté 28 pledgee.
This has‘been,achieved by nmcans of the device kndﬁn as the "Letter
of Trust" or ﬂLettér of Hypﬁthecation“..The\documents are deli-
‘vered torthe custoner Sn_his signing an sgreeunent by which‘he un-
_dertakes to hold the documents, the goods themselves,'and also the
proéeeds of sale, in trust for the banker. It has been decided in
several caéeS‘before the Courts that this expeaient is effective;
and will keep the banker’s right of pledge alive, as the documents
are not received by the customer unconditionally, but as agent’ for
the banker; and pbssession therefore still remains in the banker.'
(25) Letters of Trﬁst are not st&nddrdised, but they invariably
contain an undertaking by the customer to remit the procceds df
sale forthwith to the banker, and ulso clauses affirming thé right

of the banker to intervene and retake possession at any time. -

(25) North Westcrn Baonk v. Poynter (1895) A.C. 55; Re David
Allister Ltd. (1922) 2 Ch. 211.




- The nrotectlon afforded by a Letter of Trust agalnst the fraudu-
lent machlnatlons of a dlshonest customer 1is somewhat sllpht,
;OWlng to the fact that 1t Wlll not avall to dleplace the title of
a SUbSGQuent purchaser for value in good falth Wlthout notlce, but
‘the customer will in such a case brlng himself w1th1n the reach of’
‘the criminal courts, and thla in practlce appears to be a suffl—_‘
‘clent safeguard The Letter of Trust has also beon attacked as |
being in v1olat10n of the Law of Bankruptcy and the Law relating
to the Liquidation of Companles, but it has successfully w1thstood:
these onslaughts(gé), and also such attempts as have been made to
1nva11date 1t as belng void for Want of realstratlon under the

‘ Bllls of Salo Acts 1878 1882 which require reglstratlon of certaln
documents relatlng to transactlons Wthh are in the nature of | ‘

/
”pactum reservatl dom1n11

The precxse nature and characterlstlcs of a Letter of
Trust from a legal p01nt of view have not yet beon worked out by
the nnallsh Courts,; but it would seem that it creates a - ‘lien on |
the documents and the goods 1n favour of the banker,’ whlch isg 1n-e“
dependent of posse551on and is closely akin to a’ maritime 11en9 |
exceot thdt 1t does not attaoh to the goods or to the proceeds ofv
sale 1n the hands cf. a person recelv1ng the same in good falth |

and’ w;thout notlce of the letter of truste .

(25) Re David Alllster Ltd, supra, Re Ham1lton Young,and Co°
(1905) 2 K.3. 772, |
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The 19831 position of persons discounting bills of exchange
drawn under the Credit

--———--——--.-—-.—-—-———“

A letter of credit may be so worded as to amount to an
invitation‘to'the‘worldfat large to negotiate bills drawn under
the credit,vand such an invitation will (pfobably) also be im- 
plied unless the letter is so worded as to exclude the impli-'
cation. The next question to be cohsidered,'therefore, fs what
are the rights of persons to whom bills of exchange drawn under 
thelcredit.are neeoﬁiated, together with the documents called
for by the credit. In such a case the person discounting the blll
on the faith of the: 1nv1tatlon conta1ned in the letter of credit -
"15 entltled to compel the bank issuing the credit to accent and f
pay the bill on preeentatlon of the doouments( 7). Moreover he
is also entitled to sue without reference to the state of the
iaccount between the orlglnal beneficiary. under the ‘letter of
credit and the issuing bank(28)- But 1if he is aware that the
terms of the letter of credit have not been complied Wlth by the
‘beneflclary under the letter of credit he w111 have no remedy, :

. because the obllgatlon of the issuing bank to honour the credlf
is necessarily condifional on due performance of such terms ofAv'

the letter of credit as are not necessarily subsequent to the

discounting of the vi11(29),

(27)  Re Agra and Mastermn’s Bank (1857) L.R. 2 Ch. Apps. 391;
Union Bank of Canada v. Cole (1877) 47 L.J.C.P. 1003 '
Sasspoon _and Sons V. Internat ional Banking Corporatlon (1927)

A«C. at p. 730.

(28) Re Agra v. Masterman’s Bank, supra.

(29) Union Bank of Canada v. Cole, supra.
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English law does not, hoﬁever, recognise any preferen-
tial right on the part of the holder of a bill drawn under the
credit to the goods (or the proceeds of their sale) which form
the subject’matﬁer of the transaction financed by means of the
credit. The continental doctrine of "provision" is, in other
words, not found in English law. If the bank issuing the letter
of credit should become inéolvent the holder of the bill cannot
claim to\have the goods or the proceeds of their sale appropria-
ted in discharge of the liability incurred by the bank as acéeptor‘
of the bill(3o). There is one rare exception, which does not‘admiﬁ
of a simple explanation, i.e. where a pill drawn under a lefter
of credit is negotiated, and both the drawer of the bill and the
accepting bank are insolvent. In such a case the holder of fhé
pill would.seem to be entitled to a lien on the documents in thé
banker’s hand as long as they have not been realised?Bl). In any
event this exception cannot be regarded as of very great practical
importance. It has also met with much criticism, and must be re-
garded as being of an exceptional character and not resting on

(32) | .

any well-defined principle .

The liability of the accrediting banker in the event
of a breacn of his undertaking

o v - - A e 0 e G e e M WS e G W W Em fee b GE) GES M ey W M

If the banker accepts a bill of exchange drawn on him
under the letter of credit and dishonours it at maturity, he can,
of course, be sued on the bill. But if, when the specified docu-

ments are'presented to him, he declines to pay or to accept the

60)  -Bamer v. Johnston L.R 4 H.T. 1575 Brown Shinley and Co.
v. Kough (1885) 29 Ch.D, 849. 2
61) Bx_p. Waring (1815) 19 Ves. 3453 Zx p. Dever N°. 2 (1885)

14 Q.B.D. 611
: 1 :
(32) Chalmers, Bills of Exchange (the Ed. p. 358). The rule
‘ .does not apply in Scotland. _ ‘
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bill which accompanies them, questions of some difficulty have
arisen in English Law in the caée of confirmed credits as to the
principle on which damages For this breach of his undertaking are
to be assessed against him. The banker may, moreover, also be
guilty of an anticipatory breach of his undertaking in a con-
firmed credit, that is to say he may declare, before the time

has arrived for presentation of the documents, that he does not
propose to fulfil his obligations; and the nature of the remedy
against him in these éircumstances, is a question which has been
much discussed.

The general rule of Bnglish law is that when there is a
mere réfusal or failure to pay a sum 6f money, the damages to be
awarded agaihst the defaulting matter are limited to the amognt
of the debt(33). This rule is, however, not applicable to'the case
of a breach by a banker of his undertaking/in a confirmed credit
because his failurehto honour the credit is not regarded as a mere'
faiiure to pay a money debt but as a breach of contract which may
be followed by consequences over and above the non-receipt of a
specified sum of monéy on the due date(34)- The banker has in
effect put himself in the place of the buyer of the goods to Whioh
the credit relates, and it follows thérefore that he may render
himself liable in preciéely the same way as a buyer on C.I.Fl

terms who has refused to accept and pay for the goods.

(33) Interest is payable on a dishonoured bill of exchange. It
can also be awarded in certain cases coming under the Civil
Procedure act 1833 which is somewhat restricted in scope.

| (34) Prehn v. Bank of Liverpool (187Q) L.R. 5 Bx. 92.
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An examination of the decisions of the English courts
on this question would seem to indicate that the law at the pre-
sent moment stands as follows. If the breach of a confirmed cre-
dit takes the form of a failure by the banker to accept a bill
tendered wnder the credit or to pay a bill which he has already
accepted, but is unaccompanied by either an express or an implied
refusal to honour any bills which may thereafter be drawn undér
the same credit, the proper measure of damages is the amount of
the diéhonoured bill together with interest and any expenses to
which the beneflclary under the credlt may have been put in se-
curing alternatlve credit facilities elsewhere(35)- On the other
hand if the circumstances are such that the failure of the banker
to implement his obligations amounts to a repudiation on hié part
‘bf any‘liability to honoﬁr bills drawn in future under the same |
credit; the beneficiary under the credit is entitled to treat the
breach as being one of an anticipatory nature and to sue the ban-
ker for damages on that basis. In such an event the beneficiary is
regarded as bging‘in the same position as- that occupied by a-
seller of goods under a C.I.F. contract, when his buyer has repu-
diafed the contract before the time has arrived for pérformance.
He can, if he so chooses, sue at once without tendering any further
documents to the banker and can claim such loss as he ﬁay have /
suffered owing to the fact that he has been prevented from complet-
ing his part of the contract. Thus in the leading case on the quest-

1on(36)imachinery was to be delivered in instalments, and the

(35) Prehn v. Bank of Liverpool, supra. Stein v. Hambro’s Bank
(1921) 9 L1.T.Rep. 5073 10 Ll.L.Rep. 5293 Beleian Grain and
Produce Cp. v. Cox 1 Ll.L.Rep. p. 257.

(36)° Urguhart Tindsay and Co. v. [Bastern Bank (1922) 1 X.B.
- p. 320.
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price of each instalment was to be paid for by means of a con-
firmed credit. 4 dispute arose between the beneficiary under the
eredit and the buyer of the machinery, and the latter after two
instalments ned been delivered ordered the banker to refuse to
make any further payments under the credit. The banker complled

with these instructions, and was sued at once by the benefiolary

for damages for an anticipatory breach of the contract contained

in the letter of credit. It was decided that the banker was under
an obligation to pay the amount of invoices for the various
1nsta1menta of the machinery without quallflcatlon as and when
the documents were presented to him, the basig of a conflrmed
ecredit being that the buyer is taken, for the purpose of all
questions between himself and his banker, or between the banker
and the seller, to be content to accept the invoices as correct.
If any adjustment of price becomes necessary it must in such a
case be made by way of refﬁnd by the seller, and not bylway of
retention by the buyer. The banker had therefore been guilty of
a breach of contract analogous to that of a buyer of goods and
the damages were not for non-payment of money, but for breach of
a contract to accept the documents representing the various
instalments and to pay the invoice prices. The damages to which
the sellers were‘entitled were decided to be the difference
between the value of the materials left on.their hands together
with the cost of materials which they would further have had to.
prov1de in order to oomplete the contract; and the price which
they would have received if the buyer had accepted all the re-

maining instalments., Finally, the question has arisen whether in
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such a case the beneficiary under a confirmed letter of credit is

under an obiigation to minimise damages, by disposing of the good84

velsewhere or in some other manner. There has so fdar been no defl-

- nite d801s1on deallng with thls matter, but the tendency appears

to be to deny the existence of any such obligation(37)b

Note. - It Nas been impossible in this report to deal with all

.o

the quéstions which have arisen or may aris¢ in the future in .
connectlon with bankers commercial credits. The report does not
aim at being anythlng more than an epltome of the more important
legal problems whlch have been‘before the Engllsh Judges for so-

lution, and an attempt to iliustrate the development of the rules

of English law on this subject.

i

(37) Stein v. Hambro’s Bank, supra; Urquhart and Lindsay v.
bastern Bank, supra. ‘




