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MEMORANDUM by M. CHORLEY
on CONDITIONS AND WARRANTIES ON THE SALE OF GOODS:
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The distinétion between conditions and warranties on
the sale of goods is one which gives rise to some difficulty, and
yet is of importance because of the differing character of the - a
remedies afforded by the léw on breach. The‘object of this ﬁote

is to discuss the question whether it 1is desirable to maintain ol

this difference in remedies, which appears to be peculiar to
' English law at any rate in regpect of overseas commerce, should" 1
1%+ in that field appear likely to prove an ovstacle to interna~-

tional égreement.

It may at the outset be useful to summarise shortly the

| essential difference between condition and warranty as it affects
this matter. The term condition especially is susceptible of pro-
longed analysis and discussion of a character which would not be i
germane to one problem. The conditions we are here concerned with |
arevpromises with regard to the subject matter of a contract of

gale, to be performed by the parties by whom they are made, which by
" are an integral part of such contract, and the performance of B
which is'intendéd‘by the parties to be vital to ﬁhe performance of ‘ €

the contract as a whole: so that if a condition is not fulfilled
the contract is substantially not perfdrmed at all. There is no
_definition of Y"condition" in the 3ale of Goods 4act 1893, and it is

not suggésted that the above meets all the requirements, but when



the emphasis is simply on the difference vetween condition and

warranty it is submitted that this definition will suffice.

4 warranty on the other hand is defined in 8. 62 as an

“agreemenh‘with reference to goods which are the subject of a

"contract of sale, bubt collateral\to the main purpose of such

"contract, tne breach of which gives rise to 2 claim for damages,

"but not to a right to reject the goods, and treat the contract as

"repudiated". It will be observed that this definition is unsa-

tisfactory. It is indeed only partly @& definition of the term

warranty, the later phraées smounting to a declaration of law as

to what is to be the effect of a breach of warranty, which throws

no light on the real nature of warranty, and is juristically va-

lueless as a definition. For it i clearly necessary to decide in

the first instance in any particular case whether or not there is

a warranty in order to agcertain what is to be the remedy for
in the earlier part of

breach. The substance of the matter lies

the sebtion and indicates that a Warraﬂty ig a term of the con-

‘tract which is of a subsidiary or collateral character and npt

intended by the nartles to be so vital that if it is broken the

contract must be regarded as not having been performed at all.

The effect of the two definitions may be illugtrated by

an example. If I sell nmy white norse" and add "I will undertake

that he is sound", that the horse 1 deliver should be a white

horse is clearly of fundaméntal importance, if not I do not per-

form my contract - that I should do so is therefore a condltlon.

On the other hand if I deliver the Whlte horse, but he is in fact

not sound, the purchaser gets in substance what we bargained for,

though in a subsidiary or collateral particular, no doubt a mate-

rial one, there is a breach

o
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of the contract., That the horse should |
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be sound is therefore a warranty. It will be obvious that in par-

ticular cases the dividing line will be exceedingly difficult %o

draw, for it will Dbe a matter of ascertaining the intention of

the parties ex post facto from acts and words; and in drawing the "’}

inference as to intention the personal factor of the Jjudges reac-

~tion will come largely into play. Opinions accordingly often differ

as to whether a particular term in a contract of sale is a condi- B

tion or a warranty.

The difference in the remedies afforded by English law S i
for breach of cond}tion and of warranty has already been indicated ' ¥
in the quotation from Section 62. It also appears from Section 11 ;
(l) (p). To ccmplete the summary it is necegsary to add that when ‘lfi
there is a breach of condition the innocent party, who will usual- : |
ly be the buyer, has the right to treat the contract as repudiated i
ie the right of rescigsion, and to recover damages, Or alternati-

vely he may elect to go.on with the contract and avail himself of

his action for damages only. As appears from 8. 11 (1) (¢) the

former of these rights may in certain -circumstances be lost; as

when goodé are consumed before the breach of condition is disco-
k] N !

vered in which event the buyers’position is much the game as if

there had only peen & warranty and not a condition.

y to point out that from the point

i

1t is hardly necessar

i i i importance !
of view of the mercantile community the essential 1mpo ce of .

digtinction between\breaoh of warranty and breach of condition

lieg in thé fact that upon it depends the question of whether the

buyer is entitled to reject the goods tendered - a very valuable
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right during a period of price fluctuatic ust accept them, :
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subgect to. a p0581ble reduction of prlce by'Way'of damages,

| v | These prellmlnary observatlons may be summed up in the
Words of FletCher Marlton h.g. in Wallis v. Pratt (1910)‘2 K.B.

al. 10123 ="a party to a contract who has performed or is ready

to perform his obllgatlons under that contra
"performance by the other contracting party of all obligations

which rest upon him. But from a very early perlod of our_lawllt

nas been recognlsed that such obllvatlons are not all of equal

_1mportance. These are some Whlch go s0 dlrectly to the substance;

of the contract, or in other words are so essentlal to 1ts very
nature that thelr non- performance may - falrly be cons1dered by the

other party as & substantial fallure to perform the contract at
all. On the other hand there are other obllgatlons which though
, they must be performed, are not so vital that a failure-to perform
them goes to the substanoe of the contract Both classes are e~

oually obligatlons under the contract, and the bre%ch of any one

of them entitles the other party to damages. But in the case of

the former class he has the alternatlve of treatlna the contract

as belno completely broken by the non performancen and (if he’
- takes proper steps) he can refuse to perform any of the obllga~

tlons restlng upon himself and sue thc other party for a total

'fallure to perform the contract"

We mist now attempt to survey the fields covered by the-

plaw as’ to condltlons and Warrantles respectlvely. It might at

'_flrst 51ght appear that each partlcular case must be cons1dered on

its merits accordlng to the 1ntentlon of the partles made man1fest

ot is entitled to the

- et st e e by 2 g
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Jin thelr contract, and therefore that Warrantles were poss1ble in
all cases of contracts of . sale,athls however is not S0, - for cer-
tain principles of constructlon have been laid down by the Bnglish

Courts which have excluded a, predom1nantly large area from the

field of Warranty9 and ass1vned it to. that of condltlon._The most uf'

1mportant of these is the rule that the law of warranty Wlll only
be applied in Sales of specific goodsg ie goods 1dent1f1ed or

agreed upon at the time of sale. Thls was well put in Smlths

Leading Cases (llth ed.; vol. II, o. 28 as follows: - "a Warranty,t

s

properly so called can only exist when the subJect matter of the
sale 1is ascertalned and ex1st1ng, ‘B0 .as to be capable of belng |
- inspected at the time of the contract, and is a collateral enga—
gement that the specific thing 50 sold possesses certain quali-
ties". The reason for this limitation appears from the following
passage in BenJamln on Qale (7th 28d. 035) "Unascertalned goods
can have no description but What is glven'them by the contract,Af

~but 2 specific chattel hadvalso a physical identitys either.cor-

poreallv bresent 1n the s1ght of the buyerg_or mentally 1dent1f1ed'-

by him. The questlon then arises Whether the buyer bought slmoly h

the particular thing Whlch He saw or 1dent1f1ed9 or whether he
bought it only on condition that it conformed to the description
given. A buyer might of course9 e&grgs__z stloulate that he had
bought only on such a condltlon, but otherwise h1s 1ntention had
to be dlscovered from the 01rcumru¢nces; ‘and as a‘general rule
a contract for the sale of a specific artlcle Was - a contract for
that article as it was. The p- ‘operty passed’ by the contract, and

any superadded description was elther a mere recresentatlon hav1ng

t




no legal effect (except in certain ciroumastanoeS) or was at most

a warranty On the other hand When the goeds are "unascertalned

or future" the buyer only gets what be bargalned for 1f all state-

ments made regardlng the goods (WhQCh are 1ntended to be contrac-'

tual) 1 are true9 and therefore 1n all such cases such stlpula—
© tions are conditions. . |

Now in overseas commerce probably 99 pr cent. of gales .

are- sales of unascertalned or future goods (the pr1n01pal excep—

tion being perhaps shlps). It thue appears at the outset that in

E overseas trade the'law as to Warranties is unimportantg and that

it may be assumed 1n practloe in such cases that on the breach of

_a materlal obllgatlon in the contract by the seller the buyer has

prlma fa01e the rlght to reJect the goods.

But even in the case of speolflc rToods the, law of war-

'rantles is aoplled to a dlmlnlshlnv degree. Probably 99 per cent

of sales of Sp801f10 goods take vlace in retail trade. It is- c‘ear

: fr’om s, 14 (1) of the Sdle of Goods act 1893 that any statement -

' made by a retailer or by any person whose bu51nese 1t is to deal B

S in goods of: the kind belnv sold as. to the fltness of the goods

Whlch he supplles for a partlcular purpose (Which is 1ntended to

';be'oontraetual),.ls capdble of being treaxed as o condition.

TY. to add that statements made durlng the

It 1s perhape ‘necessa
pre11m1nary negotlatlons to a contract may, on the contract being

‘made, become -terms of it, or - the
. rever become terms of the contra
- ment can ex ypotheer furnish ma
and cuch are here. roferred to as s
traotual. : :

ct. Why the former type of state-
terial for condition or warranty,
tatements 1ntended to be con- .

y may be bare. representatlons which




The English Courts have construed this subsection strongly in fa~
vour of buyerss for example although, byxthe proviso to Sec. 14
(1), when the contract is for the sale of 2 specified article
under a patent er trade name the implied condition as to fitness
does not arise, yet if a statement as to fitness is made by the
seller on the sale’of such an article the Court will hold it a |
cbndition that such statement sﬁould pe fulfilled (Cf. Baldry v.
Ifarshall (1925) 1 K. B. 250). We shall accordingly be fairly safé
in laying it down as a general rule that any Warranty or under-
taking given on a sale by one who deals‘ln a particular class of
goods with regard to their fitness for a particular purpose will
be construed by the Courts as a condition. It will:be apparent
that_in‘rétail trade undertakings given by sellers will usuaily
relaté to fitneés or quality. Statements as to quality are usually
intended to denote fitness, and S. 14 indeed appears to regard
the words guality and fitness for a particular‘purppse'as meaniﬁg
much the same thing. Bven if‘there are casges where statements as
to quality made during retail trade are not to be regarded as con-
ditions they will form & small pronortlon, and it is Drobably safe
to say (subject to a quallflcatlon later to be made) that the-law
of warranties has little application to retail trading. |

We are thus left with a comparatlvely small re°1due of

cases involving the sale of specific articles not made by dealers

in the Way of their business. Only in those cases will the law as
to warranties usually apply - they will in their nature more often

than not - to sales of second hand articles. Even here however

et e © e e



there has been an observable tendency to extend the field of con-

ditions at the expense of warranties. I refer to sales of specifioc

articles where there is a description by the seller on which the

buyer reliess We have seen that at Common Taw the inference in
guch cases was drawn in favour of warranty and against‘condition
(the harshness of the rule appears from such'cases a5 Parsons v.
Sexton (1847) 4 ¢.B. 899, and Heyworth v. Hutehinson L.R. 2 &.B.
447. 8.13 of the Sale of Goods JAct nowever states that: "here ' ‘ ‘?

there is a contract for the Sale of Goods by description there is o

an implied condition that the goods shall oorrespond with the
descriptionsIt will be observed that this analles to all ﬂoods
whether specific or unascertained. It is therefore only necessary ﬁ
to find even in the case of specific goods that the sale was by o
description in order to pring the case within the»lam of condi-

tions. This has been done in such a case 28 Varlei Ve ﬂglgg’(l9oo)

1 Q.B. 513, where & second hand reaping machine was sold without

the buyer seeing it, under a statement that‘it‘had only cut fifty

and this stetement was held to be deseriptive, and

to sixty acres,

therefore 2 condition. The pomition was taken a step further in a

statement by Bray Ge in Thornett and Fehr v. Beers and Sons (1919)

1 K.B. 486 to the effect that there might still be a sale by

description thdugh the buyer actually saw the goods, for he might

rely partly on the description, and partly only on which he saw.

If this be so 3. 13 of the Sale of Goods Act has clearly altered
the Common Law.
We therefore find that even in the third and smallest g

group a considerable proportion of sales will involve conditions

rather than warranties.



I will now return to the subject of retail gales. In an
important proportion of these there will be no statement or ex-
press undertaking by the seller at all. The buyer will simply
describe what he wishes to purchase, and the seller will there
upon make the sale. It seems now to be ciear»that such a sale
though of_specific goods over the counter is a sale by description
(see Eggg ve. Holl (1903) 1 K.B. 510, and MQ;gLLL ve Fitch (1928)
2 K.B. 635). It will therefore be subject to implied conditions
(a) as to correspondence with description under S. 13 and (b) as
to merchantable quality under S. 14 (2).

Finally we must notice the important Sale by éample'
| type. Here again (S. 15) the English law implies a condition that
the bulk shall correspond with the sample and not & warranty only.
| The survey which we have just completed makes it clear
that the law of warrantiss as opposed to conditions is of little
importance in the modern English jurisprudence of sale of goods.
Thig theoretical conclusion is borne out by an analysis of the
reported decisions. The Law Reports Digest gives an analysis of
a1l cases reported in all accredited series of law reports. During
the period 1911-30 (ie twehty years) there appear to be only four
at first sight seew involve questions of Warranty

- cases which even
as opbosed ﬁo questions of conditions L, All these cases occurred
during the first eight years of tha'perio& and on a careful study
it appears that only one of them was a genuine case of warranty

(viz the Irish case of Schawel v. Reade in 1913 where a horse was

A s
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4s from what has already been said 1t appears that the most impor-
tant group of sales when warranties are likely to be in question

- largely consists of second hand articles it is possible that wmany
such cases will be tried in County Courts, since such contracts

will seldom involve a price of ILs. 100.
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Warranted sound for stud purposes). Harrison Ve Knowles'(l9l7) . ;
5 E.1. 606 ens of the other four is worth a comment . The judge |
~of first instance =ailbache I. found that a statement as to the |

~dead weight-capacity of a certain ship which was being sold was

a. warranty. The Court of Appeal held that the statement was not-

contractual at all; and it is fairly clear that, if they had been - o

of opinion that it was contractual they would have held it suffi-

ciently vital to have amounted to a condition. Bailbache I. said

that in hlS view the decisions were by no means clear as to the

e e

test for distinguishing a condition from a Warranty in the case ' .
of specific articles, but he had "come to the conclusion that the
irule to aoply is that when the subJect -matter of a contract of
sale is a soec1fic eX1sting chattel ‘a statement as to some quality
possessed by or attachinp to such a chattel is a Warranty, and a -
condition, unless the absence of such quallty or the possess1on

f it to a- smaller extent makes the thing sold dlfferent in Kind
',from the thing as described in the contract". This Would apoear
to be only another way of St&tlng the general deflnltionSalready

~ laid down, and in any case gives riseto exactly the same difficul-
ties of 1nterpretation and of fluctuation of standerd.

It is perhaps necessary to mention two further netters.
lWe have already noticed how the right of reJection on breach of
~condition may be 1ost under section 11 (i) (¢) of the Sale of
Goods Act Wthh prov1des that where the buyer has accepted the
goods, or 1n the case of a contract for. SpeCIflC eoods Where the

'property has passed to the buyer. the breach of conditlon can only

be treated as a breach of Warranty and not as a ground for the
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r0501ss10n of the contract. ﬁnder Scoteh law however failure by

the seller to perform any mdterlal term of the contract entitles
the buyer to reJect w1th1n a reasonable time of the dellvery of
the goods (Sec. 11 (2) )e The envl1sh rule is somewhat harsh,
especially in the oaee of_spe01f10 goods for in the case of spe-
cific goods_(in‘a deliverable state)~the property passes prima
f@cie on the actual making of the contraotg and therefore it would
at firstvsight‘aﬁpear that‘ﬁhe-right of‘rejection ig in such cases
illusory. This eituation'Has been parrly_mitigated by implying
reqolutive condltlons under Wthh the. buyer may reject goods al-
though they have meanwhlle become his property - a o051t10n not
'exn1101ty recognlzed in the Sale of Goods Act and obtalneble only
by anpllcatlon of prlnolples of general law. The cases on'tnls
‘subgect however are few and by no means clear, and it is suggested
that an amendment of the law so as to brlng it into line with the .
Scotch rule would be the.best way out of the difficulty.

, ‘The other .and_final point is:that'even the existing
rules aS'to implied conditions are uhpopular with Bnglish manu-
_.faoturers-and mercﬁants, at any rate selling merchants - perhaps

not- unnaturally. It is very common for.manufacturers9 and for mer-

chants in: certaln llnes to Sell their poods on the terms that none

of the oondit1ons 1mplled by law urider the Sale of Goods Act are

to'applyg that there are to be certain warrantles of a limited

. character only, and that under no circumstances is the buyer to -

nave a right of rejection. This sttitude is commonly adopted in

the case of‘salee poth of specific and of unascertained goods.
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The English Courts construe such contracts strictly contra profe-

rentem and in numerous instances they have failed to give the de-

sired protection (cf. Meyer Itd. v. Lravari 45 T.L.R. 553). It

is probable therefore that a proposal o abolish the distinction

' between warranty and condition in favour of treating all warran-

ties as conditions would arouse instinctive hostility among busi-

ness men in this country. The answer in logic is clear, 1) that

the protection afforded by the present law of warranty is largely

illusory, as has been demostrated above, and 2) that the right

of bgrgaining away the right of rejection, in 890 far as that is
possible by an apl contract at the present time, would not in any

way be interfered with. Wnether this logic could be sufficiently
brought home 0 the business men that their opposition would be
overcome appears to W€ to be distinctly doubtful.

.
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