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Field of Application,

Artiole to be inserted in the International Convention for the
Adoption of Uniform' Rulas.

The Rules lald down in the Annex %0 the present Coavention
ghall apply to all loans igsued abroad and represented by bonds gu~
sgeptible of being placed on the market, when the vorrower ig:

(a) one of the High Comtracting Parties; (b) a public body having
its seat in the territory of one of the High Comtraocting Parties}
or (¢) any other person or body guaranteed by oge of the High Con-
tracting Parties,

The loans above referred to shall be texrmed in the pregent
Oénvention and in the aforesaid Rules "international loans", When
the said Rules are applicable, they shall be regarded as the law go=-
verning the rights and liabilities arising out of the loan, agd mu-
nioipal law shall apply only so far as may be necessary to give effest

to the said ﬁules.



Bale 1.

The Sermez of international inmans may not be modified,

. —~ 3 I3 via~Y - oy 2 » . .
direoly or indirecly, save with the ageecment of the parties.

_Rule 2.

(1) The rights and liabilitvies of the parties shall be defined by
the vemporary or final bond; as the case may be,

(2) The statements contuined in the aforesaid documents shali be
emplified and elucidatcd by the statements contained in the
other documents of which the bonéhoider may have had notice
wheil subserdbing to the lceasn, and, irp particulaxr, in: the gene-~
rel boand, the issue prospzcsus, trhe dococumeats ass;,‘.gning sesuri-
ties to bordholders, and the law .authorising the issue of thé ‘
loan.,

(3) When there is a fundemental discrepancy %o the detriment of the
sbscriber betwezn the statements in the boad and those in the
prospectue cx in any other documeant serving the same purpose,
the latter shall be decisive, unless it is clear that the chan~
ges made have been fresly accepted by the subsoriber, |

(4) The documents emwnerated in paragraphs (1) and (2) are herein—

after referred % as ‘‘the loan documents",

Rule 3.

-y &

(1) The provisions of the loan dccuments must be construed bona fide.
(2) In thus construing the provisions; the court must ascertain
what meaning the borrower intended to give to the terms used

and what meaning could reasonably have been attached to them

by the borgdhsldex,



(3)
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The provisiong 22 question shall be interpreted by reference to

- one another, each being read in the sense implicit in the docu-

ment as a whole., The couxt nuss 2180 take account of the sustoms
of the market in which the issue is made, 80 far as they may mo-
dify the uweual mzaning of the wordg,

In doudbiful cases, the bongd shall bve interpreted in favour of
the holders.,

Rule 4z..

~ When the payment of initcrest or capital on the loan has been

fixed in a national Currency without reference %o a particular
standard,; the currency of payment shall be defined in accordance

with the currendy law in force at the time of payment,

(2) If the loan documents refer to a national currency as defined

by a law in foroce at *the time of issue, the borrswer shall, by
the effeect of this clause, be bound to carry out the service of
the loan in legal currency for the amcunis originally specified
on the bonds and coupons multiplied by the ratio between the va-
lue of the currensy spocified in the loan documents, as it re~
sults from the currency law to which the said documents refer,

and the value of the legal currcncy on the day of payment,

(3) If the currency of payment is indicated by reference to gold

bullion, this stipulation shall, if there is no sufficiently
explicit indication to %he contrary, be interpreted as implying
an obligation on the borrower to pay in the currency which is
value on the open market of the quantity of golid specified in

the loan documents,



(1)

(2)

(1)

~Bule 5,
When the debtor'sg Obligation ig expressed cimultaneously in va-
rious currencies, the nunber of monetary units due in cach cur—
rency being fixed for the wholo period of the obligation; and
when the service of the loan is domiciled in the different coun-
tries where the currencies circulate, tne bondholder, having the
right to choose the place where he wishes to be paid, has the
choice of currency (currency option),
When the borrower is bound to pay only in oae country but the
number of monetary units due ir the curreney of that country is
also determined by reference to one or more other currencies,
the bondholder shall have the option of being paia éither for
the amount stipulated in the currency or the place of payment
or for the equivalent in thnt currency of the amounts stipulated
in any of the other currencies calculated according to the terms
of the loan documents (exchange guarantes) .

When the debtor's Sbligation is contracted in one currency only,

“but the service of the loan ray be effecved in several countries

in the currencies of those countries, the boadholder shall aave
the option of being paid either in the currency laid down in the
loan documents for the amounts fixed or in the currency of any

of the said countries for the equivalent in that currency, on the

day of payment, of the amounts expressed in the currency of the

loan (place option).

Rule 6,

The value of coupons and bonds not presented for payment within
8 time-limit of ten years from the date on which they became

payeble shall be cxtinguisbzd in favour of the borrowsr.



(2) In caloulating the time-limit referred to in the foregoing para-
- graph, no acocount shall be taken of a period during which the *
gervice of the loan was Suspended, wholly or in rart, without
the consent of the bondholders. :
Rule Z-;_.
In cases not coverea by the present Rules, the courts
shall decide on the basis o0f the general principles of Taw,
l
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The gengral repors of the Committee for the Study of Inter-
national Loan Contracts, communicated to the Council and Members
of the League of Nations (Doec. C, 145, M. 93. 1939, IT. A), after
desoribing the difficulties and drawbacks inherent in the adop- .
tion of a particular national law as the law governing the loan,

~expresses the following view: "...., but, if the difficulties are

"felt to be B0 seriocus as to require a final solution, it appenrs
"to the Committee that the only way of dealing with them would bve
"to embody into an international convention & code of rules ap~

"plicable to international loans, thus removing the subject from

"the filled of municipal 1aw into that of intcrnational law. The

"Committee therefore sought the co-operation of the International

"Institute for the Unification of Private Law, at Rome, whose as-

"sigtance it was authorised by the Council of the League to seek
"at the time of its appointment. The Committee is glad that the
hRome Institute has agreed to undertake this important task. Such
"a code might render services in the matter of international
"loans comparable to thosc rendered for many years past by the

" "Haegue Rules" (1) in respect of maritimc transport. The prepa-
"ration and adoption of such a code would necessarily take a con-
"siderable time. Even beforc its formal adoptiorl, the draft code

‘"might be used as a model by those responsible for drafting loan

"eontracta",.

(1) Sce resolution of the International Law Association adopted
September 3rd, 1921, at The Hague, and the International
Qonvention for the Unification of certain Rules relating to
Bills of Lading, signcd at Brussels, August 25th, 1924,
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Having agreed to undertake the task entrusted to it
by the Commetvee for the Study of International ILoan Contracts,
the Rome Intermational Institute for the Unification of Private
Law drew up in the first place g preliminery study of the chief
legal problems affecting international loans, and, as a conclu-
gion Yo this study, framed a provisional set of preliminary draft
uniform rules.

These documents were considered by a Sub-Comrittee of
Jurists appointed by the Committee for the Study of Internatio-
nal Loean Contracts. This Sub—Comm!ttee.and the Committee in ple-

‘nary session gave instructions to the Rome Institute and formula-

ted observations and suggestions on the basis of which the preli-
nminary draft uniform rules have been amplified and amended.

The purpose of the present report is to illustrate the
provisions of the preliminary draft as ievised and explain its
underlying motives.

In the preliminary study drawn up by the Secretarist
of the Institute, the wvarlous systems which might be envisaged
for the adoption of uniform rules for international loans to be

contracted in future are considered in turn. These systems may

be summarised as follows:

a) adoption of uniform rules by States in pursuance of an

international convention;
b) introduction of uniform rules into the national legisla-

tion of each State without any internaticnal engagement;
¢) adoption of uniform rules by the insertion of a simple

reference in loan contracts,




The preliminary soudy described the advantages and
drawbacks of each ¢f the above solutions. After the problem had
been more thorougnly eéxamined by the Sub~Commitiee of Jurists
and by experts consulted by the Inst1tu+e, it was decided to
discard the solutions referred to uader b) and o) above, mainly

~because they would leave the adoption and obsexvance of the uni-

form rules to the discretion of borrowing States. The latter
would retain the right to make legislative changes, even substan-
tial changes, in the wniform rules without beirg held interna-
tionally responsible.

On the other hand, the adoption of agreed rules by

means 0f an international convention i1s the surest and most ef-

feotive way of giving these rules legal force and safc—guarding
them against unilateral changes,

The obstacles which might be met with 'in adopting such
a system - difficulty of seccuring the accession of States to a
convention modifying their nationel legislation - would be over-

-oome if, instead of being inserted in a multilateral convention

for immedliate adovtion, the uniform xuLes were embodied in Bila-
toral treaties betwemn the States concerned (the borrowing State
and the State where the issue is made) whenever a loan is conclue

ded.

The adoption of agreed rules would be still more effec-

tive 1f followed by acsession to a conventiom recogaisinz the

Jurisdiction of an internationel loar trivunal or arbitral tri-
bunal on the lines of the scheme drawn up by the Committec for
the Study of International Loan Contracts in *ts report to the
Council of the League of Nations (Doc. C. 145. M, 93. 1939. II,
A, Bections D (2) anl (3) and Aanncx IV). These two donventions,
one setting up an independent tribunal with international juris-

diction and the other laying down the rules of material law

-,
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applicable for She setitlomeny of Sisputes in respeet of interna-
tional loans, wounld., daken wgether, constitute a conmpiete and
systematis solutica of the very importand provlems whisn this
natter involvee,

| The convention for the adontion of agreed rules should
remain in force as long as the borrowing State is bound to effect
the 'service cf the loan, loe.y; untii the loen is fully repaid.
Unilateral denunciation of the ccnvention before that period

expires should bz prohivited,

Fleld of Applicatioa of the Uniform Rulas,

-.—‘—‘—Q——_.-—--.—-—-.—--_-4-.-..—.--.-5.-.---0.-—.-....:n.--—-.----_-..m

Tas Zire$ essen’ial is to determine to what clase of
loans the wniforw mules shouwld be applied,

In the 1relimihsxy study drawn up by the Secretariat
of the Instituic, $he definition ¢f +he "international loans" for
which vniform regmletions wore %0 be made was directly besed on
the minutes of “the Firss neeving of the JSomm:+see for the Study
of Internaitional Toan Conizacss. Lecording to this definition,
the term "internesional lcans® was %o be taken %o nean loans is-
sued by Governments or pudblic anthosisies by neans of an offiecial
issue in a foreiga soontry. The Instivute alsc suggested that
the uniform rulzs ghould de so drawn wo as b0 erable private com~
panies also %0 refer +o0 ther in loan documents,

The Sub--Oommitiec c¢Z Jurists reconsidered this point
and suggested amending the ebove definiition, foxr the following
reasons:

Mretly, She expressican "public cuthority" might give
rise to misvnderstandiing; as ite connotation is not identical in

all countries. Secondiy,. there way be préavate companies or ins-

‘titutions other +than pubiic authoritles which, as shey are res-

Artba

3 vr. - ey 4 <4~ ~ri
ponsible fox the vwocration of wvexy impO*UQMT rublic services
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(e.gg, railway companics, shipping companies, etec.), have very
close connections with Governments,

In the light of the above considerations, the Institute
drew up the following text:

"The Rules laid down in the Annex to the rresent Conven-
"tion shall apply to all loans issued abroad and represented by
*bonds susceptibvle of being placed on the market, when the bor-
"rower is: (a) one of the High Contracting Parties; (b) a pudlic
"pody having its scat in the territory of one of the High Cone
"tracting Parties; or (c¢) any other person or body guaranteed by
"one of the High Contracting Partiecs". '

The public bodies included in this article are, for
instance, municipalities, provinces, State monopolies, and, genee
rally, political or administrative bodies with powexr to coantract
obligations, The application of the uniform rules has beeh eX-
tehdend also to lozns which, though issued by private individuals
or bodies, would be guar=ntced by Governments: this would enable
the uniform rules to be applied to the loans, cften very large,
contracted by undertakings operating public services. In this
cage the Government guarantee would be evidence of the importance
and solvency of the borrowing body. |

We consider that the field of applicétion 0of the uni-
forn rules, assuming that these are embodied in a convention,
should be confined ﬁithin these 1imits. It wowld, nevertheless,
be open to other institutions and bodies than those sbove referw
redt9, to adopt the uniform rules by a reference in the loan con-
$racts, though in this casc the rules adopted would bear the le-

g2l character of ordinary contractual provisions.

. s T At 7 paein
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IV~ Questions not covercad by ihe Uaiforn Rules,

Ehadend ot T TR

The Comnmittes for +he Study of International Loan Con-
traots considercd that the wniform rulos shouid ain mainly at
laying down the gencral prianciples which would govern a loan,
without specifiying the detaileq provisions (letter from the
Chairmen of the Committoc dated December 10th, 1937). |

The Committee further Buggested exocluding from the uﬁi-
- form rules such questions asg those concerned with the represenda.
tlon ¢£ woncholders ang the guarentees for the loan,

The first of these questions, as 1% relates to the pro-
tection of the interests of the lenders and the borrower, would
be more usefully dealt with by contract than by international
convention; in regard to guarantecs for the loan, it was felt
that this problenm is too closely linked up with the adminigtra-
tive organisation of the borrowing State (particularly if the
guarantees are constituted by public revenues earmarked for the
gservice of tho loén) to admit of regulation by oconvention in a
manper dOmpatible wilth respect for State sovereignty.

During the discussions on the preliminary draft drawn
up by the Institute, the Sub-Committee of Jurists considered that
other questions should be cxcluded from the uniform rules, viz.:

a) legal questions concerning relations between the borrower
and the issue banks; '
| b) questions regarding the character, powers, and responsi-
bility of financial agents, paying agents, and trusteces (agents .
centralisateurs).

As the purpose of the rules is to introduce uniform le-

gal regulations for the relations between subscribers to interna~
tional loans and +he borrower, it was felt advisable not to

touch on questions accessory to the issue of the loan in which



- 12 -

Pl

other relations -« botween tho

o

TTowexr and the banks, trustees,
etc. ~ are invoiweds %he n

O
k4

=G 80; as these relntions are not
always of intexrnaztionai ip

risan

fo)
Q
0

(o
U

The Sub~Comniticee of Jurists, lastly, expressed %he

&

view that thexc was no nced to nave cxplicis provisions governing
the legnl remedics appiicable in cases of failure to comply with
the terus of the loan, eithcr by the bormower or by the lenders.,
It would be extwxenmoly daiffilceuls +o sccurc legislative unifornity
in such a matter, owlag %c 4ho ¢ssential differences between the
various legel syshcms as Tegards the peaalties applicable in cases
of disregord of obligations. Though these questions have not
been deald with 1a +as préiiminary d:r:éf'tg 3¢ wiil olways be open
to the Contracting Partics o aGopt uwnifom regulations on thess
poinis. Ia this case, in the abscace of spuelal provisions; the
gaps in thc uniforn r»ules could de £43iled up dy %he court.- that
is, the interna’ional leon %ridunal or arbitral tribunnl —~ by re-

ference %o the general principles of law {see Rulc 7).

Rule I, Prohibition of Unilateral Modifications.

s b ¢ s handebaiesdnadinbanduabe ekl A etk R T = O A

This provision, which night seen supcerflous if incersed

~e

in = law'governing contracsual. rclations beiween private persons,
is, in this cnsc,; ¢f remnrizadie “mporitonce becs.uée' of the gpecial
sharacter of « State lonn. . '

¥ confirns she oblizatory churacter of the loan, in
opposition to tho viow valken by cexitaizn authors who 'guestion this

charaeter when the hoxwowcer is a sovereign State. Jonscquently,

w3 ¢ozatlex that the asxpress accephance of this principle by a
borrowing State wouwld in the firxa’t place offer the advantage of

eliminating any possibiiizy of disputs as to the legal naiure

o

oK A ths Tgan
and obligatoxy chaoracicr of She loan.
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Further; 1f the princinle in question were adopted by
neans of an international convention, the intangibility of the
loan clauscs would follow from the binding character of interna-
tional treaties. Any modification brohibited by the convention
would constitute a breach of the lattor, and would make the State
eomnitting the breach internationaliy responsible,

As the law at present sﬁands, the consequences of this
international Tesponsibility of the State guilty of the breach
would amount merely to diplomatic intervention by the State enti-
tled 5o to wet wnder the rules of international law, in the ab-
sance of a tribunal competent, to declaxe the unilateral nodifi-
cation nuil and wvoid. If an international loen tribunal were set
up, it could, in addition, refuse 10 apply any new provisions
adopted by the debtor State which werc not in harmony with the
uniforn rules, | |

The provision proposed to be inserted in the uniform
rules specifies that no unilateral change in the contract may be
made directly orx indirectly, "indirectly” being taken to include
any unilateral measure contrary o tho spirit or the terms of the
loan contract. In point »of fact; the ocontraot may be modified
elther direotly, by legisiatioa expressly intended to modify the
terms of the contract, or indirectly, by measures which, though
they do not expressly rofer o the- contract, result in a de facto
or de_jure modification of the terms on the basis of which the

oontract was concluded

Rule 2. Relative Importance of the various Loan Documents.

WY wma et e e D G VA Wy ST G M ety S Bene G G RD-And S

The court which has to settle a dispute arising out of
an international loan will first have to decide on which document
or documents +the rights and obligations of the parties are based,
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Ia the Instituteis preliminary study, an analysis was

/ made of the function of the varisusg documents, both in the systenm
of direct issue and in that or indirect issue (through a bank or
issuing house). The Institute found; by reference to the doctrine
and jurisprudence c¢n the subject, +hat the normal function of

the prospectus is to Complete the statements contained in the con-

tract or amplify them,e=i 4 ;- refore concentrated on an examina-
tion of the document by which the contract actually concluded.
This 18 the document whicH the borrowe>, or the bank placing the
logn, hands to the subscriber ss a sign of his (its) ucceptance
of the latter's offer. It usually takes the form of a temporary
bond or a receipt on which only the briefest particulars are gl~
ven. On this point the following observations were made in the

preliminary study:

"It should not, however, be forgotten that the loan con-
"tract does not operate merely as between the borrower and the
~"first holder, for the latter may transfer the bond to other par-
"ties, together with the rights and obligations which it confers.
"The purchaser will loock. to the tenor of the bond for the provi-
"alons governing the contract. The bond should therefore be re-
"garded as the essential document, seeing that a holder will not
"always be able to procure, without some trouble; other sources
"of information (prospectus, subscription form, eto.). It is
"most important that the tenor cf the bond should specify all the
"essential conditinns of the borrower's undertaking and should
"correspond completely with the statements in the prospectus.

"The latter statements will always have a certain secondary impor-~
"Yance in defining the scope of the obligation”,

While agreelng with its general conclusioné, the Sub-

Committee of Jurists suggestcd that the Institute should consider

. e A ¢ v i e g

ey .
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the two following guostions: a) would it not be advisable to re-
gard a8 a basic document of the loan mot only the final but also
the temporary bcnd? b)) what gsolution should be adopted in the
gpecial case of an issue which is entered in the Register of the
Public Debt?

A reply to the first question involves g preliminary
definition of the foatures of a "temporary bond". It is some-
times uced to descrive g "bond" in the strict sense of the ternm,
and sometimes a uere recelpt for payment of an amount. The two
cases amust be carefully distinguished. When the document handed
%o the subscriber specifies the essential conditions attaching

 -t0 the loan and can circulatec freely, transferring to the holder
the righte and obligations attachead to it, such a document consti~-

tutes a bond in the technical sense of the term. If, on the o- .
ther hand, a subscriber, when he makes the initial payment, is
given mérely~an ordinary ackaowledgment of receipt without any
reference to the eossential conditions of the loan, it is extre-
mely doubtful whether such a document can be regarded in the
same light as a "bond". It is thus out of the question that it
could have the»legal consequences, the most important of which
we have desoribed.

In vicw of the foregoing conslderations, a temporarj
bond should also be recognised as having the effect of defining
the rights und obligations of the partics, provided it is a bond
which can circulate and which contains the essential condi tions
of the loan,

Needless to say, the term "bond" also covers the cole
pon attached to it; which, though it can circulate independently,

is always an intcgral part of the bond,

.
“h-——;._._ I
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In the case 9% Yhe wntzv of o dsbt Zn the Register,
two possibilitics must bo Glstinguished. Whan an entry is made
in the Register, the bond s4ill remeing the document defining
the tenor of +the Obligation. Tn such case ths c¢ffccts of regis-
tration will %e the same ag those which arise when registered
shares are entered in the registers of & company. While it re-
mains the basis of the partics rights and Obligations, the bond
will not be sufficient evidence that the said rights and'obliga—
tions belong to the holder; this function will be discharged by
the entry in the Registoer.

In such a case, we think that thcre is no need o
meke exceptions to the general ruls laid down, seeing that its
sole purpose is %5 show the court wha’ documents it should exa—
mine in order to ascevtain he materlal tenor of the obligation,
gpart from any guestion of deciding who is entitled to the rights
and obligations confcrred by +the bond.

In some financial systems provision has been made . for

~ replacing the bond entirely by an entry in the Public Debt Regis-

ter. In this second alternative the bond is withdrawn from cir-
culation and, in its place; an undsrtaking given by the State to
the lender is entered in the Register. The lender merely recei-
ves a regisiration certificaitce, without any reference to the
terms of the loan. The effect of cancelling the bonds withdrawn
is to transform the literal obligation embodied in the bond into
an obligation governed by the ordinary law, Bhe mere registration
of which defincs its scovu and terncr. Conseguently, the rights
and obligations of thc parties will havs to be determined by
means of the entry which records vhe dsbht.

We think. howaever; that there is 7o need 10 make ex—
press provigior for thig alternative in the uniform rules. The

gystem of making an criry in thu Register without issuing a bond

To dchhe An perplinliy. It Goes a0t seem as

is vewally cpoulicd o
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yet to have becn adoptcd for tho issus of intcrnational loans,
and it is very unlikely that tals will ve donc in future, for
obvious practical reasons,

The Committce of Expcrts drew the Institﬁte's atten-
tion to the seriunus risks which a subscriber might run if there
were a fundamental discrepancy between the statements in the ig~
sue prospectus and in the bong. While it is true that the sub-
scriber may theoretically make sure, before concluding the con-
tract, that the bond corresponds with the conditions laid down
in the prospectus, it is equally true that, 4in practice, such a
check 18 very seldom made, Tt is thus possible for unfair advant-
tage to be taken of the subscriber's good faith by inserting in
the bond conditions totally different from those given in the
announcements or prospectus acecompanying the loan issue.

In the light of these considerations, the Institute

- felt it desirable to add to the general rule in paragraph (1) a

regervation (paragraph 3) designed to protect the good faith
of the subscriber, Should there be a fundamental discrepancy

(on essentizl points) between the statements in the (temporary
or £final) bond and those in the prospectus;, or any other document
serving the same purpose, the latter statements woulg take prece—
dence. This provision, of course, will only operate in favour
of a bona fide subscriber; it cannot be invoked_when the changes
made in the prospectus were brought to +thc subscriber's notice

before subscription and when the lattcr has explicitly or impli-

citly accepted them.

Paragraph (2), finally; specifies that the prospectus
and the other documents accompanying the louan issue, of which the
holder was aware when suvbscribing to the loan; bear the character
conferred upon them by the doctrinc and jurisprudence on the sub-
Ject, that is, they supply the court with the accessory and addi-

tional data to be utilised in irterprcting the main loan document.
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7iI.~ Rule 3. General Rwles of Interpretation.

The purpose of the Code is <o gupply the court with
legal rules which can be employed to settle disputes and as far

as possible avoid reference to any national law; it was subsequeﬁt

WIS

ly felt nccessary also to insert in the Code interpretative pro-
visions designed to clear up doubts as to the tenor of the clauses
in loaa contracts.

These provisions may lay down rules of interpretation
either on the basis of the general code of obligations or by dea-
ling with the details of the loan contract 2nd certain clauses to
be inserted therein., The Institute has thought it advisable to
settle this question systematically by laying down, first, general
rules for the interpretation of the contract, and then special
provisions regarding the special clauses.

In stating the general rules of interpretation, fhe
Institute has made allowance for the basic difference between
the variuos legal systems on the following points:

a) the legal nature of the rules of interpretation, which in
gome systems of legislation are obligatory and in others are me-
rely recommendations; _

b) the method employed for obtaining an interpretation; é
distinction may be drawn between systems which aim at ascertain-
ing the real intention of the parties by taking the contract as
a basis (subjective system) and those which attach major impor — .

tence to the formel declaration made in the contract, using good
faith or custom as additional data (objective system);

¢) the technical rules of interpretation: it is possible
either to lay down a general rule and dcfine at the same time

the purpose of the interpretation and the factors which can be

utilised by the court, or to enact 2 series of detailed rules.

[
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what hz birnds h:;nse].f 0 do. Any vagwe or ambiguous agreement
shall pe construed against +he vendoxr". The reasons underlying
this provision may alsc be cited in subport of the rule in ques-
tion: "It is reasonabdle %o consider the vendor as having dicta-—
ted the law of the coniract, for, in fact, he usually lays dowa
the various sale conditions. Furthermore, he knows his business
much better than the buye;c- can. He is, thus, perfec3ly well able
to define the wndertakings which he assumes, and thereforec, if

he fails to do s0, he must suffer the consequences". (Baudry~La-

" cantinerie -~ Droit ecivil — XI, n° 515).

Xa"

Rules 4 and 5. Interpretation of the Payment Clauses.

- ——— ---——__————-—.——.-—-——_———————_.—-.-..-—-——-—..-

Most disputes regarding international loans have been
due to diffecrences in the interpretation of the payment clauses,
either because these merely state the currency in which the loan
is expressed, or because they contain a reference to a particular
standard in order to protect creditors against the risk of cur-—
rency fluctuations. In the former case it is the business of the
court to decide, when the contract is mute on the subject, the
effects of a change in the nature of the agreed currency; in the.
1a4-:ter', /the problem consists in ascertaining the meaning and the
consequences of the provisioans designed to safeguard creditors.

Tach of the above hypothesis has been covered in the
uniform rules.

Firstly, when the service of the loan has been fixed
in a national currency without reference to a particular stan-
dard, the uniferm riiles follow the provision common to most le~
gislations, uvnder which a persoxn owing a sum of money is dischar-
ged by payment cf the amo>unt dug in the currency which is legal

tender at the time ¢f payment. Consequently, if no detailed
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spec-fication of a currency ie given; the risks of devaluation

or other changcs in the natirs of the agreed currency must be
borne by the creditorsg,

Though some authorities hold this provision to be in-
equitable and extremely dangerous to creditors, it was felt desi-
radle t0 insert it in the unifornm rules, seeing that, as legisla-
tion stands as present; the rule of "currency nominalism" is al-
most unanimously accepted. It was further considered that the
creditors could safcgunrd themselves against the risk of changes
in the nature of a currency by special clauses (gold clause, cur-
rency option; cte.). Purther, if it turned out that & debbor
State had altercd thae nature of the currency solcly in order té'
evade its commitments to its creditors, the latter, we think,
‘would be sufficiently protccted by the provision in Rule 1 prohi-
biting any wnilateral modification, even indirectly, of the terms
of‘the loan, ’

Paragraph 2 lays down an initial exception +to the'
above general rule by cnacting that the latter may be set aside
by a contractual provision under which the parties refer to a
national currency as dcfined by a law in force at the time of
issue. Thc effeet of this clause would be to protect the loan
currency againss the consequences of changes that might oceur in
the valuc of the nominal currency. In most cases this clause
would make it unnecessary to have a gold clause or a currency
op%lon, since the purposc of these clauses would be achieved by
adOpting the rulé avove mentioncd.

Paragraph 3 lays down a rulc¢ for the interpretation
of thc gold clausc. As is clear from Professor Basdevant's me-
morandum (Doc. I.L. 30):

"Where there is o gold clause, it has frequently given

"rise to doubt us to whether it means payment in gold coin of the

o e e —
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"sum due; ox payment oo vhe sum due g% 1ts g0ld value in the
chrrent national Cirrency., In general, the gold cléuse has
"been interpreted in the latter songe: the Permanent Court of
"International Justice decided in this sense in the case of the
"Serblan loans and Brazilian Federal loans. 1Indeed, the clause
"is 0of no real ues ualess it 1s taken ag involving an obligation
"to pay the gold value. This ianterpretation of the clause ig
"clgarly implied in the documenta relatihg +o certain ibans
"of recent years. The point ought to be cleared up, g0 as %o
"enable all parties to realise their rights and obligations
"from the outset. Hence, it would be desirable for the Commi t-
"tee to approve a rule of interprotation holding good for fu-
"ture loaus,.whereby the gold'clause woild be takén to prescribe
"the service of the loan on a goig value basisg in default bf any
"sufficiently ex¥plicit indication to the contrary",

The Instisute agrees with M. Basdevant's arguments, -
and a rule of interpretation has been drafted on the basis of
the above conclusions, with the bvacking 6f an almost unanimous
Jurisprudence.

In the Institute's preliminary study, doubts were
expressed as to whether, in interpreting the gold clause, the
60urt was bound to follow the indications given in the loan do-
cuments, or whethexr it coula infer a contrary intention of the
parivies from other facts nov open to misinterpretation.' The
more restrictive solution has beea chosen, It wag felt that,
if the court wefe given too much latitude in choosing the data
by which to interpret the inteantion of the parties, there might
be a risk of Creating the same difficuliies of interpretation
as the uniform ruies were endeavouring to obviate.

Among the other clauscs regarding payment of loan
intéreé% and capital, which raised difficulties of interpreta-
tion, mention shouic be mades of thse claascs dealing with cur-

rency option and place opiicn.
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ate chiefly to the following
points: 1) in the abgence of eufficient det

ailg, it ig an open
question wheshexn e chcice between

The various currencies spe-

cified in ths contract for the service O0f the loan liesg with the

creditor or the debtor; 2) 4in certain circumstances, €.8.;, when.

the creditor is entitleqg to clain bayment in several countries,

it may.not be easy +o distinguish the currency opiion frop the

~place option. It wag 2lso thought desirable %0 di
exchange guarantee from the two cla

stinguish the
uses above referred to.

A comparative study of the doctrine ang jur
in the matter hasg enabled the Ingti

isprudence

tute to deduce from the va~-
~rious bcdies of legislation the following rulesg:

l.- Re the currency option clause: For the existence of this clayge

it is not sufficient “hat the amount of the debt should be ex—

pressed in several Currencies and that payment may be made in

several places; 1+ is also ¢ssential that the number of currency

wiits due in each currency should be defined for the wholse pe-

riod of the obligation. The purpose of this clause is 4o give
the creditor +the choice of currency by letting him choose the

place in which hs wants to 'be paid,

2.~ Re the place option clause: The scle burpose of this clause ig

to place +he equivalent of the amount stipulated at the holder's
dispcsal in one or more countries other than that in which the
loan was issued, It merely involves a simple ecalculation to de-
termine, according to the rate of exchange, the sum representing.
in the currency of the country chcosen the amount of the debt af-
ser the latter haos fivst been fixed in the light of the princi-

pal stipulation,

o

i Scnan P W e 6
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3.~ Re tge»§§g§§553~333§ggﬁgﬁ_gggggg3 Thig clause provides for pay-

mentv in onc Curzeacy only ang ia on country cnly. As: however;
the number or carrency wastg gue Ln tha* contry'ts Surrency 1is
determined by refsrence 40 one O more other cup
ditox has thelchoicu Of being paig €ither for the stipulated a-

mount in the currency of the covn

rencies; the cre—

Gvy of payment, or for the equi-
Teucy of the amounis
the othex currenciesg,

valent in that cuxr stipulated in any one of

calculated ag laid down in the contract,

Rale 5 wag drafied ia the light of the above conside-

rations.

IX.- Rule 6 ﬁniform Pime--Limi* for the

.—_.-—..———.-.---\-—.~—..-.-

2L the Dxtinction of Coupons and

Béggse

In view ¢f the diversity of Current national legisla~

tion on the Subje037 it would seenm hZghly desirable to lay dewn

a wniform period of iimitation fom acticns for the bayment of in-

terest and capisal in respect of bonds; this diversity is confu~

sing to the subseriber, who does not know; when svbsceribing to

the loan. the period of time within which he can exercise his
‘rights.,

T+

IS is no% an casy matiser Lo draft a uniform rule on
this subject. 4g the Tnstituteis preiinminary study shows, +the
differences between lcgal systens may concern €ither the duration
of the period of limitation or the method followed in determing
that period. Further,; In sonmc sysvems of law, Though the statu-
tory period of 1imitation may ve shortened: i+ cannot POssibly be
extended by agreemeant; otherxr systems; again. prohibit any con-
tractual change in the period, "

As the wniform periocd of linitation is %o be adopted
by internasional ccnvention; *the provigions of national legisla-

tion prohibiding cr limiting changes in the svatutory period of

s g
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limisatZon camnot brecinde witficabion,

The period of ten years

adopted by the ¥ Cbligations seenms to be

LNIBs Felderas Code o

that best acapscc %o whe reyairene

of commercial affairg and tran

sacsionsg,

The gucstion also arisegy whether there should bve g

uniform period of limitation for both coupons ang bonds, or whe-
ther it would be bectter to'maintain‘the distinction existing in

nost systems of law, The formexr solution, which 1ig adopted in

the unifornm rules, has the advantage of simplifying the execu~

tion of the contract.

The period or limitation should run from the date on

which the interzss oy capital of redeemable bondg falls due for

payment, Paragraph 2 deals wish the

period of linZ%ation. ang

case of suspensicn of the

benefiting a defaulting debtor to the detriment of his‘creditors.

This provision Zays down that tne period of limitation shall not

continue to run when the debtor suspends the complete service of
the loan, ualess such suspension is the result of an agreement

with the borndkolders; i+ ig based on the Principle that extinec-
tion of cia‘nm shoulid be g penalty imposed on g careless creditor,

bubt not a premiunm for g defaulting debtor,

Rule 7: Reference o0 the General Kules of Law,

ST s = i - o o T S e s i B e e ¢ s s e e m.

The uniform rulcs are intended to lay down the basic
provisions governing the loaz, without specifying detailed regu-
lations. fThese provisions,; however, would not be sufficient to

settle all the disputes which might arise in this connection,

Accordingly, the international tribunas which has to judge the

disputes in quesvi.on night cccasionally ve unable to exercise
its jurisdiction becausc of “he absencc of provisicns of material

law applicablec o thu particular casc.

ents and the accelerated Thythm,,.

t.s designed to brevent limitation fromA
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This drawbaci might be remedied either by inserting
~a provision referriang to a particular municipal law in cases not
governed by tkhe uniZornm fles, or by a reference to the general ‘
rules of law. Se=sing that the uniform rules have been devised |
in order %o avoid raising the question of +the law applicable,
the former solution would not seem wholly satisfactory, even
though reference to a municipal law would be limited in this case
to a few special points.

The provision adOpted lays down that in cases not co-
vered by the uniform rules, the general principles of law should
be appiied. This expression was not intended to designate the
principles underlyling a particular system of law, nor the prineci-
- ples of natural law, but the legal principles that may be regard-
ed as accepted by civilised nations (see, by analogy, Art. 38 of
the Statﬁte of the Permanent Court of International Justice),

| This solution would obviate the drawback of having to

decide what law had to be applied. It is, however, not free from

difficulty, for it might not always be easy to infer from the ge-

nerzgl body of legislation the common rules that could be applied

in each perticular case,

. S AT e gesern



