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In pursuance of the assignmont entrusted to us by the
Sooretariat of the International Institute for the Unification of
Private Law (UNIDROIT) involving a preliminary study of the prospects
of a progreseive codifiocation of international trade law,
we heve made it o point to examine this guestion under the follow-
ing aspccts:

T, General considerations on the requirement for z pro-
gressive codification of the law on international tradc and on the
possibilities of attaining this aim,

2, The sphere within which unifiocation should bo insti-
tuted

. Should the law on international trade as a whole be
encompassed or should this study be restricted, to start w1th to
the law on obligations? ‘

Should codification regulate all types of obligntions
or should it begin by governing contractual obligations?’

Should it regulate any such legal rclationships as
may orise within the sphere of contractual obligations or just merely
ﬁlntornatlonal" rolationships?

3. The method to be adopied

Should the method already resorted to herctofcre in
mattors of unificetion be followed, or should the operation be dealt
with in a more modern guiso from the point of viow of method because
of the importance of codification of the law on intornational trode
%o ceooncmic development and the interest which the international
community - the United Nations to be specific — has in the unifica-
tion of the law on international trade ?

4. Shnll the uniform regulation of legal relationship
in international trade be of a mandatory or of a non-mandatory nature?



5, The technigue

Should the technique to be followed in the drafting
of a law be one that oould be applicable to any. type of system of
law, no matter what the nature thereof, or should it be an appro-
priate technique well suited to uniform laws?

-

The legislative sources which may serve as a pattern
are fairly scanty. I+% should, however, be well worth while citing
the following: ‘ ’

— The Uniform Commercial Code prepared by the American Law
Institute and the Nagtional Conference of Commigsioners on Uniformi
State Laws, 1962 editiong this Cede is very useful in that it con-—
cerns the American Law System - nemely, the "Common Law". But, on
the other hand, it represents unification attained inside a State -
the United States;

— The Czechoslovak Law on legal relationships in international
trade relations — Law n. 101 dated December 18, 1963 and which came
inte force on April 1, 1964, But this law only regulates any such re-
lationships as may arise in the foreign trade relaticnships of Cze-
choslovakia, Its scope is, therefore, rather limited,

~ The Franco-TIfalian draft of the Code on Obligations and X
Contracts, could likewise be useful, even though it is nct intended
to govern international legal ralationships but domestic relationships
only.

The COMECON - Ceneral conditions for the delivery of goods
between the member countries of the Inter—Aid Economic Council — which
came into force on January 1, 1969: on the one hand, because of their
covering almost every aspect of the contract for sale and beinz of a
mandatory nature, they constitute a true and proper uniform law on inter-
national sales, but, on the other hand, they distinctly portray an economy
subject to the monopoly of foreign trade. N




Furthermore, the activity of and the experience
gained by UNIDROIT since its inception, as well as the activity
of and the experience gained by zll institutione dealing with the
unification of law should also be thrown into the balance.

As far as qualified legal writings are concerned,
the appearance of a book especially devoted to law on business de~
serves 4o be marked out (1), Thie book, without admitting it openly,
represents a request for a stricter intervention in the regulation

of the law on international trade.

It should be clearly specified from the very start
that a progressive codification of the law on obligations should be
viewed as a first step in the codification of law on international
trade — in the manner envisaged in the "Note" of the Secretariat of
the Institute sent to the United Nations Commission for international
trade law,. :

Regarding the grounds on which we refer to a law on
international trade these are set forth below:

In the first place it should be avoided that the law
regulating international commercial transactions be described ass
"international commercial law", even if such an expression is to be
found in the very definition given by the United Fations Commission
for international trade law. ) '

In actual fact, there are certain systems of law which

Tail to recognize a duality of civil and of commercial law, like for
instance the laws of the Socialist countries, as well as many other
legal systems (English, Italian, etc.).

(1)  Yvon 1OUSSOUARN and Jean BREDIN, Le droit du Commerce Inter-
national, Paris, Sirey, 1969




On the other Rand, it is for the very p?rgose of
avoiding such a distinction, based on varying criteria 1) or dis~
regarded by certain legal systems, that the International Convention
providing a uniform law on the international sales of goods (LUVI),
makes no distincition between civil and commercial sales and claims
to regulate both types of sale even if in actual fact it is called
upon t0 apply mainly to commercial sales.

Hewover, all systems of law, whether they do or do
not reccgnize duality in civil law or commercial law, subject com—
mercial relationships to general principles that are common to pri-
vate law as a whole and to special rules imposed for the special
regulation of commercial relationships (2).

On the other hand, the definition of "international"
trade could not be resorted to for the sake of avoiding a definition
that would be too Aifficult to explain, above all if one bears in
mind the diffioulties which were experienced in reaching a defini-
tion of private international law; it is only by referring to its
purpose thet it was possible to qualify this branch of law as "inter-
national",

(1) The object of the regulation {trade) -as well as the
quality of those who partake in commerce (tradesmen) could
serve as a basic criterionj one could resort to both cri~
teria simultaneously, like for instance in French law where
the trade law covers at timees speoigl rules governing com—
mercial transactions, and at other times rules concerning
the tradesmen themselves, See RODIZRE et HOUTMN, Précis de
droit commercial, Vol, I; page 1.

(2) For instance, for the purpose of explaining French trade
law particularism one could cite, besides a certain versa-
tility of rules concerning evidence, the institution of
bankruptey, although the law of July 13, 1967 extends the
latter to cover civil companies as well,




As a consequence, for the sgke of avoiding any dif-
fereonec of opinion in gqualified legal writings, we shall confine
ourselves to establishing that, for international trade to develop,
it must have a set of rules regulating relationships originated by
international trade and that the best appellation for this sct of
legal rules would be "law on international trade', as is in any
event suggesied by the most recent doctrine (1),

1. Unquestionably, international trade is one of the
most important factors in economic development and, therefore, an
instrument of understanding between the nations; and of peace., On
these grounds zll States are highly interested in its expansion,

But, if it is to develop, international trade Te-
quires speed, confidence, security, a certainty, therefore, thaot on-
ly law can c¢ffer, Those who deal in intermational commerce do busi-
ness with a much higher degree of confidence if they can gain an
advance knowledge of the type of legal system that is to govern the
transactions they purport to conclude and all the more s0 if they
are convinced that they can have their rights asserted just as if
they were acting under the authority of their own 1law.

‘ Yow, in the present state of affairs, the bulk, the
intensification, the variety, the speed, the geographical extent of
commercial exchanges ocourring on an unprecedented scele are regula-
ted by a multitude of municipal laws representing as many hindrances -
tc the develcopment of international trade, It is thus a matter of '
finding, in the law, a soluticn dirceted at overcoming these obstacles.

2. It should in the first place be noted that tradesmen,
acting with a keoen serise of awdreness of their joint interests and
aveiling themeelves of the'general oontractual autonomy, have oon-
trived 4o bulld up & set of rules concerning cerisin transactions of
the international trade. The aforesaid rules, embodied in standard

(1) © Tvon LOUSSOUARN and Jean Denis BREDIN, op, cit., Paris,
Sirey 1969 p 7 :




contracts and in general conditions, or summarised in c¢lauscs or con-
tractual terms éstablished by a long standing practice, are about to
be turned into some kind of & normative charter of international
trade, intended to offer a uniform regulation for each contract,
¥nown to and understood by the parties concerned, capable of assur~
ing a minimum of gecurity to the respective transactions.

Tradesmen have procoeded in their own manner, and in
resorting to techniques that are appropriate to them, with a regula-
tion of the more urgent transactions for the sake of supplying any
guch legal assurance as they may have found to be absoclutoly necos-
gsary by the very simple method of envisaging any such law as may te
applicable ito certain relationships in international business werld,
These rules so established for the purpose of providing an answer to
practical requirements are in actual fact implemented by the majority
of tradesmeon in every country, both East and West, Moreover, their
application is abundantly assured by arbitration institutions.

_ It, therefore, follows that intermational practice,

in noting that economic relationships of an international nature fit
none too well in the domestic legal sphore, has taken the initiative
in cstablishing uniform rules, which, jointly with municipal law,
should favour international commercial exchanges to the groatest ex-
tont poseible and within a well defined sphere,

But it should be noted that standard contrazets, general
conditions, clauses and terms confirmed by practice cannot and never
will be able to regulate all legal relationships arising in interna-
tional trade nor a2ll the aspecte of this question with which one may
be confronted. This is, at all events tho reason why the general con—
ditions either allow that amendments be made by the contracting par—
ties (seo the General Conditions established under the auspices of
- E.C,E.) or refer to the municipal law of cne of the parties (seo the
Genernl Conditions of Sale established hetween COMECON member coun—
tries),

Any such gap as mey materialize within the sphere of
domestic business ghall he filled by miunicipal commercial law and by
tho genorael principles of any municipal law.

It can thus be seen without any difficulty whatsoever,
that international trgsde must be in a position to avail itself of
certain fundamental principles to be applied to all unforeseen cir-
cumstances (unforeseen by contracts or by velated international con-
ventions) and which might be of avail in the interpretation of con-
tractual stipulations, without the necessity of having to refer to
the municipal laws of tho partiss.




This is the reason why a2 epecial Article -~ Article
17 ~ was introduced in the uniform law on the intermational sale of
goods (LUVI), requiring that all such matters as mey concern questions
which are not regulated by this law and which are not expressly settled
by the law, shall be regulated in conformity "with the gencral prin-
ciples con vwhich such law is bascd!,

But this elliptical roference to the general prin-~
ciples did net appenr to be completely satisfactory and led to cend-
less discussions: hence, the necessity that certain fundamental prin-
ciples of 2ll legnl relationships (or at least those of a contractual
nature) arising within thc sphere of international trede, be provided
for,

In other words, it appears that also international
trade requires o complete and operativo universal law.

3. It goes without saying that a universal law on inter—
national trade could not be a customary law left to the hazards of
private conventionzl practice. It could only originate from an agreew
ment between States, as it is only im this manner that international
business can find in the law any such legal framework as it mey require.

I+ should on the other hand be noted that States are
concerned, on an ever increasing scale, with a regulation of interna-
tional tradc. In actual fact, by granting to those who deal in foreign
trade transeotions the necessary assurance of protection, 2 law on
international tradc would contribute, on the basis of this fact alone,
to safeguarding national economy. This Justifies, to & very consider-
able extent, State regulation of foreign trade, which is becoming in-
creasingly more sizeable from day tc day in botk the countries of the
Bast ond in countries of the West,

International trade is also of particular interest to
all countriecs now in the process of developing, for whom a uniform
regulation of international trade would be a factor of progress of
the highest importance,

In fine, as international trade is an important fac-
tor in economic development and at the same time an instrument of un-
derstanding and of peace, 8 Tegulation thereof is of interesst to the
international community alsce. This is the reason why the United )
Hptions , whose purposes and aims include that of "achicving interna~
tionnl co—operation by the settlement of international matters of an
economic, soccial, intellectunl or humanitarian nature ..." (Art. 1, 2




3} have entrusted the Genoral Assembly with the responsibility of
meking studies and rocommendations with a view t0 encournging a pro-
gressive development of international law and a codification thereof
(article 13, letter a). Such an action fully reveals the cxtent of
the jurisdiction of the United Nations within the meaning of Chapters
IX of the Charter.

The United Nations Conference on trade . and develop-
ment (UHCTAD) is, in its turn, particularly inclined %e encourage the
cstablishment of tules intended to favour international trade., And
these are the very rcosong which justified the institution of the
United intions Commission for international trade low (7ICITRAL), the
aims and purposes whereof are "to eﬁcourago o progressive uniformity
and unification of international trade law".

4. Regarding unification of internntional trade law, this
could in the first place be envisaéed ag a unification of the Tules
of conflicis. But such o unification would be vexry far from removing
the greater part of the difficulties caused by the differences exist-
ing in municipal laws on trade. '

In actual fact, intermational private law, aven if :
unified law, even ‘though permitiing to detormine what law ghall be ap-
plicable tc a given legal‘relationship, fails to grant o complete cer-
tointy with regard to the content of such law which might, however,
refer to another iaw, of another country, with any such difficulties
as this reference may entail, Furthermore, a unification of the rules
on conflicis, is in danger 'of becoming inoperative because cf the
jndiscriminate use which is being mnde of the exception of public or-
der, Finally, a certain degree of uncertninty would be caused by the
difference in quality and interpretation appropricte to cach systemn
of law.

Tt therefore follows that through = unification of the .
rules of conflicts, efforis are being made to regulate the matter of
iuternational trade by implementing municipal 1w, thus disregarding
any such specific nature as may be intrinsic in international rela-
tions, with the result that no municipal tLaw could be deemed to be
quite fitting for the purpose. That is why the latest qualified legal =
writings have raised this query in connection with international sales:

tywether municipel law can supply a satisfactory regulation of interna-
tional sales, wbich are not domestic sales merely charatterised by a




foreign element, but original contracts involving stipulations
of their cwm ...?”(T N

5. Therefore, there morely remains o unification cof
substontive law, as the only means to overcome any such obstacles
as may be representcd by the differences existing between municipal
laws supplying o universal legislative systen regulating internstional
trade,

But for purposecs of botter understanding the reason
why the necessity for 2 unification of the law on international trade
has aricen, it should be borme in mind that intermational business,
with its eccnomic, social and technical interests, its requirements
and neccssities, was formed and developed in an international environ—
ment sc that the transactions under which it becomes manifest and
takes concrete shape foreibly exceed the boundaries of the framework
of 2 system of municipal lew and require Tules that are compatible
with their characteristics and purposes,

The law on international economic affaires has in
itself a tendenocy to becoming a law which transcends the States, The
legal reclationships established within the sphere of international
trade arc, bccausc of their very nature, liable to be regulated in an
entirely different manner from that whercin domestic law relation~
shiﬁs are governed. The very international nature of the legal rela-
tionships of intermational trade leads such relationships to evade
the authority of municipal law foreing them to come under a law that
is completely detached from any domestic econtingency - a universal
law on intcrmational trade ~ the only law capable cf instituting the
legal cpherc international business requires for its development.

6. Any such unification as may have thus far materialized
‘has beon merely fragmeniary and partial for purposes of meeting the
most urgent requirements of intornational business world, like for
instance, in matters of transport., But the inconvenience of such a
method, regarding the application and interpretation of the particular
provisicons thus adopted was noted at once. In the absence of a gen—
eral regulation of the fundamental prineciples of the law on interna-

(1)  Le droit du commerce international, Yvon IOUSSOUARE et
Jean-Zenis BREDIN, supra cit., p. 9
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tional trade, for the sake of filling the gaps which nevertheless
existed, one was forced to refer to the fundamental principles of
a municipal law which was not, however, easy to determine in advance.

_° The method adopted by UNIDROIT, which was conformed
to by other organizatioris dealing with the unification of law, and
quite recontly by the United Nations Commission for the law on inter—
national trade, was the only possible method in the first stage of
unification., At that time, a distinction between the legislative
technigiie of the civil law countries and the "Common Law" countries
vas 5t%1i11l clear cut, A unification process, in the form of ceodifica—
tion, coven if resiricted to commercial transactions only, would be
doomed to failure. In the circumstances; it was necessary to make an
effort in attempting fto devise texts limited in scope, liable to be
accepted by the majority of countries and avoiding as much as pos-
sibla touching upon the general principles on which the various legal
systoms are based., A definition and interpretation of ccrtain basic
concepts was left to the legislator and to the municipal Courts.

This unification by sections met with some sucocess, .
espcéially in the spheres whioch are international by tradition: air
and maritime transport, arbitration, intellectual pfoPerty. Conver-
sely, it rovealed a great wealkness like all edifices built on Ffounda—
tions that are not too firm: contradictory provisions; differences
of opihion in interpretation due to the lack of common general prin-
ciples, overlapping and dual use (1),

-

Such a method is far from offering an internaticnal
trode law 2 possibility of finding satisfactory specific soluticns.,
Thie is why today, as heretofore, international business aims at es-
tablishing a veritable jus comune mercatorum of a material law, ap—
propriate for regulating international commercial relationships,

On the other hand, the obstacles which had originally
naterizlized as a hindrance to the technigue of codification, have been
sonewheat roduced in recent years. The ditch separating the "Civil Law"

(1)  Thesec considerations have led the Council of Burope to es—
tablish, within the sphere of its Legal Co—operation Commit-
tee, a sub-commitiee for basic légal concepte which got under |
way in this field with a considerably important activity in
Tesearch and comparison, '
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arca from the "Common Law" ares is no longer 1nsuperable, e United
Kingdon, as it witnesscd by the programs for the works of the "Law
Commiseions" for England and Scotland has started treading the path
leading tc codifichtion. The United States preceded the United King-
dom when it drafted thc "Uniform Commer~lal Cocde"

Another occurrence whick represents an importand
stage in the evolution of unification through codification is tho
adoption by Czcchoslovakin of the law on legal relationships in indal-
national trade {(Law n. 101 dated December 18, 1963 which came intc
feree on April 1, 1964). Tn actuanl fact this law, although liable to
being applicd mercly in ocases where, under the terms of the rules go-—
verning conflicts of laws, fthe Czechsolovak law is stated to be =appli-
cable in regulating the subject relationships, constitutes a remar-
kable progress in the unifications thus far atteined, representing
as it does an organical combination of rTules applicable to interna-
tional legal relationships, preceded by a description of the nabure
of the relationships invelved.

The Czechoslovak Law rallies with the system of unifi-
cation restricted. to international relationships followed by TIIDROIT
in i?s)Drafts on the sale of goods which in any event served as a luo-
del (1),

Finally, there is 2 unification of lew concerning the
contract for sale, realized by the "Ceneral Conditions of the Delivery
of Cocds between Member Countries of the Economic Inter—Aid Council
(COMECON)", the latest edition of which came into force on January 1,

1969,

These general conditions, claining 10 reulate a2ll as-
peets of the contract feor salce, from its. conclusion to its perfowmnnce,

(1) Seo the introduction to the annctated edition of the law by
Ludvik KOPAK, 19566, page 2, where it is stated thf for pur-
poses of draftlng this .law "besides COzechoslovak experience
aoquired in international busincss, also forelgn modern rules
wers considered. In this connection spocial attentim was de—
voted o0 the Tirst attempt at obtaining s uniform regulation
¢f sale, known as sale of an international character, inclu-
ded in the Haguc Draft Convention providing a uniform law
on tho internationzl sale of goods, of 1956".
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arc of a mandatory nature. Recommended by the Pemmnent Canmission

on Foreign Commerce of COMECON, the Goneral Conditions wore studied
by the Member Countries and upon being adopted by the latter, they
wore implemented under the procedure provided for in cach individual
country (ratification, Government resolution, etc.), so that they bo-
came obligatcry. '

Notwithstanding their apmlation, which could lead
to a portraying of conventioual rulcos (such as the genozl conditions
of Western Countries) in netusl fact the general conditions of the
Socialist Member Countries of COMECONIare_Of a mandntory noture, be-
cause tho pértios moay derogate therefrom only in vory cxcopticnal
and specific cases. Herc is thus a mattor which, while generally
covercd both by municipal law and the uniform law on the
sales of goods of a merely yielding nature, is regulated,
in the relationships between foreign commercial crganizains of the
Soecialist countries in a mandatory manner, That is why onc may safely
say that the CONECON General Conditions represent, to dnte, '"the on-
ly example of uniform law on international sales! (1)

Although the CCHMECON General Conditions concern the
contract for sale only, they rcpresent the results of a very useful
cxperience even in respect with the goneral scheme of cbligations,
the fundamental principles whoreof may be inforred from this regula-
tion of one of the most important contracts in international trade.

On the other hand, gualified legal writings which
for some time past have refrazined from dealing with international
trode (2) have now directed their attention to the study of legal

(1) Wichael Joachim BOWELL, Pondomento Giuridico delle Clouscle,
Regele e Condiziond gencreli del Commercio Internozionnle, i
Thesils, Reme, 1968, poge 30,

(2) Mourice TRAVERS, Lo droit commercial internaticnal, Vel., 5
1932—-1938; Plerre ARMENJON, Le droit internsnticnal privé
commerciel, Dnlloz, 1548
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relationships arising within the sphere of internaticnal +$rade thus
offering a support to both practice and the process gimed at cbtain-~
ing a unification of -the law on international trade 1).

It is now henoo 4 question of overcoming tho state
of partial and frogmentary urnification and of procecding in a systemo-
tic manner with the codification of at least the fundamental principles
of the law on international trade, which could serve as a basis to any
Turther regulaticn of the more impertant legel institutions cof this
law, including thkosc which are already unified.

Tire importancce of the codification of law on interna-—
tional trade tc cconomic dovelopment and the fact that the United Ha-
ticns arc highly interested in tho unification and the codificaticn of
the law on international trade, justifies continued coragcous offorts
being made in proceeding forwaxrd with the most ambitious schemesg
and the progressive codificaticn of +the law on international trade
should ‘hence be deoalt with in a more ambitious manner from the point
of vicw of the cxtent of its sphere of operation and should be made
to become more medern from the method standpoint,

II -

T Concerning the sphere of oporation of unification, it
should be noted that whenever it is intended to regulate a contrect,
cene first of all necessarily requires o general regulation of the
fundamental principles which is to be enforced in every instance wherc
therc is an abscnve of specigl provisione, or where the stipulations
agreed to in the contract are te be interpreted in the light of general
principlcs, This is why codification of the law on intcrnationsl trade
should start with a general scheme devoted to cbligations, '

(1) Yvon LOUSSOUARN and J,.D, BREDIN, Dreoit du commerce interna-
tional, Sircy 1969. '
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This general scheme could include any such goneral
principles as are common t0 all obligations, both contractusl and
non contractual, In this cose it would be of a higher degree of .
genorality and would be mcre appropwviate from a scientifie s+tand-

peint,

But there is nothing to prevent this general scheme
from being envisaged as limited to contractual obligations only, at
loast in this first stage of codification, :

8. With regard to the object of codification, this
cculd be envisaged in two ways: a) the material uniform rules should
bo intended to regulate gimul tancously both domestic and internation-
al relationships (such as, for ihstance, the Geneva Conventions of
193C and 1931 in matters of bills of exchange and cheques)s b) ma-—
terial uniform rules should be appropyiate for international rela-
tions (difforent from those governing domesitic relationships), Their
sphere of operation would then be restricted to internntional rela-
ticns only (such as the uniform law on the international sale of
goods, the general conditions for the delivery of gocds by COMECON
! Countries, the laws on the international transport of goods by rail
‘ CIM or 5.G.S.M., Czecheslovak Law n. 101/1963 on legal relationships
in international trade relations, eto.),

For purposes of this first stage in codification it |
would be proper tc consider this latter method; ccdification should
be confined to legal relationships arising from internaticnal trade
relationships, that is to say to international rclationships alone.

I% would bo necessary to zive a definition to these
international relationships, cn the one hand, in ordor that they may
be distinguished from "leogal relationships with a foreign clement",

g with which thoy are often confused, and on the cthor hand for the

{ purpose of avoiding, as much as possiblc, any difference of oPinion'

: in the interpretation cr definition which could arise not only in
legnl practice but also at tho lovel of legislative interpretation.

, In cetual fact, upon the introduction of an international convention,
i signed by the States, into municipal law, it often happened that

the municipal laws, through tho intermediary of whioh this process
was carried into effect, construed the definition contanined in the
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international Convention in a completely different manner (1).

That is why the definition of the notion "interna-
tional relationships" requires special ebtention.

9. The purpose aimed at by codification should also
be clearly specifiocd, namely, +tho devclopment of international tradc
on the strength of a cortainty duc to originate from a uniform regu-—i
lation of substeontive law. Such o provision (existing in the Unifcrm
Commercinl Code drafted by the American Low Institute and the Faz
tionnl Cernierence of Commissioners on Unifcrm State Laws as well os
in Czechcslcvak Law n. 104 dated December 4, 1963 on legal rclation-
ships in international trade) could even turn out to be highly val-
uable in the intorpretation of the various prcvisions of codifica~
tion and of the contrazctual stipulations,

The first Article of the afore-mentioned Czechoslo- *
vak Law dealing with "The purposes of the Law", is worded as follows:

" The purpose of this law is t0o regulate completely and on
the basis of the prineciple of total equality of rights and
of the inadmissibility of any discrimination on the part
of any onc participant in international trade, the finan-
cial relationships in tho sphere of international commer-—
cinl relations, thus aiding in tho development of the econ-—
omic relations of the Czechoslovak Socialist Republic with
overy other country, regardless of its social and political
system ond thus contributing to the consolidation of peace~
ful cowgwictencs and friendliness botween ithe nations”,

(1) TUpon the introduction into municipal law of the substance
‘ocf the Brussels Convention of 1924 on the maritime bills of
lnding, the field of appliocation of the bills cf lading as
determined by Article 10 of the Convention, was construed
in a broader manner by English Law Carriage of Goods by Sea
Act of 1924 (Section 1) and by the Belgian Law of November
28, 1928; and in a completely different and more restric-
tive mammer by American Law -~ USA - Carriage of Goods by
Sea Act, 28 well as by the Spanish Law of December 22, 1949
and by the Portuguese Law of 1932, See MATTEUCCI, Introcduc—
tien & 1'étude sysiématique du droit uniforme, Collection
~f th? Courses ef the Academy of International Law, The
Hague, 1957, p. 387.
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There thus oxists a declaration cn the fundamental
principles on whioh the law is based, which could be of use in the
construction of the various provisions of the code, and, should the
case s0 warrant, to fill any geps in the law. There is even o pro—
vision of the Law - Article 723 - referring, for purposes of con-
struing its rules, tc the fundamental prineiples of such law, parti-
cularly to those expressed in the first Artiele.

Regarding the Uniform Commercigl Code, the law re~
quires that the provisions of this Code should be construod and ap—
plied in the spirit of the fundamental principles on which the sub-
ject Ccde is bascd, namely, those which would permit the law on
trade tc bs simplified ond modérnised, and which would favour a per—
manent development of commercial practice through cus tom, usage and
agreenent between the parties, Thus, the law could be uniferm in all
jurisdictions. The parties may dercgate from the provisions of the
Code, eoxcepting in cases whore it is otherwise provided feor by the
lawy; or else when bong fide, diligence or reascnable obligantions
etc. provided for by this law are inveolved and which the parties
cannot disregard; they may, however, agree to certain general stan-
dards by means of which thoy could value their ccmpliance with the
subjoct provisions, providing these standards do not prove to be
manifestly wnfair, (1-102).

Regarding questions which are nct expressly deter—
mlnod by the Code, the provisions thereof shall be completed by the
principles of law and equity, ineluding commercial law and the law
concerning the capacity of bargain, pleas to bar, fraud, misrepres—
entation, duress, coertion, mistake, bwnkruptoy and other causaes
for validity and invalidity, ’

Of theso two medels we believe it weuld be sufficient
to held that "the purpose of codification of the laow on international
trode is to promote international commerce on the basis of the prin-
ciple of totel legal equality betweon the partizs and of equity.”

In actual fact, the prlnclple of totzl equality of
the partics under tho law necesserily implies the principle of non
discrimination (to which the Czochoslovak law rofors), while on the
cther hand such further hypcthesis as moy be referred to by the Uni-
form Commercial Code are %o be found in the notion of equity (whlch
is in any cvent fairly vaguo and henco liable f¢ envisage an endless
rango of hypothesis).
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1C. As rogards interpretation the difficultioes which

arisc in proetice should be siressed becausse of the fact that cer-
toin loonl institutichs arc sanctioned in cortain systoms while they

arc ccmpletely disrogarded in cthers (such as trust, for 1nst;ncn)
and of the faet that the content of certain legal institutions com-
nen te 211, or at lcast to most municipai laws, arce construed in an
entirely diffceront menner; in this conncction there should be re-
called to aind tho disputes which arovse on the interpretation of
Article 25 of the Convention for fhe unificntion of certain rules
concerning interrnaticnel air transport, sigred at Warsaw on Cetcber
12, 1929, And these are merely o Tow cxamples nmongst the mony others
that could be cited.

Following the IIN4 Moeting c¢f the Organizations deal—
ing with tke Unification of Law, many participants stressed the dif-
ficulties caused by the differont interpretetions of certain very
usual nctions, such as "fault", "bona fide", '"cause', "egquity",
"eonsideration", "trust", "unlnwful", etc. In their interventions
they stressed that the differences in interpretation could threaten
the. certainty of the law. That is why the IIIT® Meeting of the Crgan—
izaticns dealing with the Unification of Law was entirely deveted to
any such differences of opinicen as may arise in tho interpretetion
of uniform law

This ie the reason wherefore the general scheme cf
codification conviseged should also include the definition or the
descriptionc of certain notions (such as these which arc to be found
in the Uniform Commorecisl Code, or those which certain crganizetions
are mnking cfforts tc¢ place in o proper perspective) but without
therceby chongdrnr the code inte scome kind of diotlconary,

11. The sources of cbligations: the contract

The first stage in codification should bo restricted
to contractual stipulations only. Thercfere, of the various existing
sourccs, the contract only should be regulated.

The Cgzechoslovak Law inecludes a sohcme concerning the
logol act. This schemec does not seem to us to be absolutely necessary
in that of =1l legal transactions only the contract is regulated,
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Definition

Regarding the definition of the contract, in: general,
ono could toke sevoral positions:

a) "a short, clear and simple definition, such as that
provided for in the Franco-Italian Draft Code cn obligations: "the
contract consistes of an agreement between two or mora persons for
the purpuse of instituting, amending or extending a legal relation-
ship" (Title I, General Provisions, Ch, I Sources of Obligations.
Section I, Contracts, General Provisions, Article 1),

b) » definition to bo imecluded in the neticns to be
described in the scheme devoted to definiticns (hereinabove) in view
cf the diffioulties enccuniered when attempting tc translate these
noticns into variocus languages. Hence, following the 18% leeting
crganized by UNIDROIT, these difficulties had been rightly stressed
in connection with the word "contraet", in Germean: "Vertrag" - con-—
tract, even without cause" (1).

c) cne could transfer the decieion over to the sphere
of the conditions required for the existence of a contract, even if
one were to dwell on the "cause" as an essential element of the con~
tract.

Tt should be noted that the Uniform Commercial Code
deals with this question of definitions, in the part entitled "General
Tefini tions and Principles cof Interpretation -~ Part 2, Secdicen I ~
501, General Definitions) wherein nction of "Agreement" (3) and the
notion of "Contract" (11) are defined at the same time.But these two
notions are again defined in the part dealing with snles (Section 2 -
106. Definitions: "Contract'; "Agreement”, Contract for Sale", etc.).
See nlsc the Civil Code of Malta, which in some manner ¢x Other is
sbout half way between the centinental concept and the sale-puericzn
cencept, and wherein the contract is described as follcws: "A contract
is an agreement cr on accerd between twe or mere persons under which
nn dbligaticn ig instituted, regulated or dissclved." (Art.1001).

Cne could even omit giving a definition for a contract
(see the Czeck?slovak law which defines the legal act only, the uni-

(1)  See the prcposal made by Prof, Leonbin CONSTANTINESCO at
the Moeting of September 20, 1956, Annuasire 1956, II, p.437.




form law on intornaticnal sale of gocds, the uniferm law on the
conclusion of contracts for the internotional sale of goods; thesc
twe lotter laws oven feil to give o definiticn of the contract for
salc).

The conclusion of a ccntract should be regulated in
coenformity with the principle contained in the "uniform law on the
conclisicon ¢f contracts fer the international gale of goeds" (in-
cludirg fnnex IT to the Convention connected therewith) as, general-
ly spceking, it is advisable to follow proéedures which have slready
been ncecepted By o certain group of Countries, This does not, how-
¢ver, rule cut any intervention intended tc inmprove the wording and
evon tho cintent thorcof (sce Articles 106-118 of the Ozechoslovak
Lows; Articles 2-4 of the Franco-Italian Draft on Obligations and thoe
report referring thercto, page 38; the Uniform Commercial Code, Part
2, Scctien 2, pp. 204 ot soq., )

Conditions reguired for the cxistence of o contract

. Civil codes in general make nc distinction between

the conditions requircd for the existence of a contract and the con-

" ditions for the validity of the contract. Thoy are both regulated
togotlicr, in tho part reforring tc "the essential conditions for the
validity of contracts" and tle part which deels with "actions on nul-
1ity"”, Thiz formula, which ie fairly vague, has often led in practice,
tc n comfusicn which gualificd legel writings have attempted tc dis-
pel in speeifying cach of those two categorics.

The @zechoslovak Law n., 101/1963 likewise avoids
making any distinction betwcen the twe cetegorics of conditions and
rosorts to thic fellowing wording:

" There shall boe considered as evsontizl elements of o con-

" tract thosc regarding which one of the parties has con-
veyed to the knowledge of the other party, during the ne-
gotintions, that an agreement in their connection consti-
tutce an essential condition for the conclusion of the
contract, together with the gualities envisaged in the
fundamental provisions relating to the different cate-
gorics of contract"' (Art., 106).

It should be stressed that the law in question makes
an attempt at using the notion of "esseontizal clements”" instead of
"eonditione" fer the purposc of leaving to the latter its technical
meaning of matier of "procedure" which appcars to us to be advisable,
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But, in general, the formula portrays no position whotever., The gques—
tion arTises first of all in cazses where tho intent of the parties is
not expressed too clearly. It should be further ccnaidered whether

one could refer to n contract even in cases where this does noi ful-
i1l the ccnditions that are objeotively essential to its existence.
This issue may materialize in connection with.unnamed contracts above
all in cnses where the law does not provide for any definition concer~
ning them, which is in eny event the case of the Czechoslovak Law.

In fine, parties are invariably offered the possibil-
ity of subjecting the existence, or the validity rather, of a contract
to the conditior of the conclusion of an agreement in certain cireun-—
ptanoes,

This is why the sclution, in its present formula at
least, does not seem to be acceptable to us.

It would thus appear to be necessary tc make a distinc—
ticn, commonly admitted by the qualified logal writings of certain
Buropean countries and quite often by the praciice of these countries;
between the conditions of existence and the conditicns of validity. '
This is the diréction taken ty the Franco-Italian Draft Ceode on Obli-
gations and Ceontracts, which states:

ngonditicns required for the existence of o ccntracts

2} the consent of the parties;
b) an cbject that could be the subject of a contracty
c) 2 lawful couse.

Regarding the conditions foxr the validity of a contract
these nre dealt with in the part concerning acticns for nullity. TFor
the sake of avciding a more complex formula cne could naintain such
~ solution acecrding to which "a contract may be cancelleds

a) en grounds of legal incapacity of the parties
or eivther one 5T thsmg
b) default of consent.”

But this solution of a by-party introduction of the
espential clements of a contract, which could be very well accepted
by both qualified legal writings and practice, not cnly in the pro-
moting countries {France and Italy) but also in the other countries
cn the Burcopean continent having a similar Syétem of law, should ei-
ther be compared with English Law which rules that "a lawful congider-
ation" is an essential element of the contract, or with the German
Civil Code which disregards cause as an essential element of "the

contract',




The Civil Code of Malte, although in the form of -
code cf the continental type of "eivil law" reflects. the influence
of the Engligh systen, and includes a formula that is somevwhat con-
posites "The following arc the conditicns essential 4o the validity
of the ccrntract: ‘

2) tLe consent of the parties tc¢ +the contract;

b) the consent of the party whe binds himself;

c) % certein thing which constitutes +he subject~
natter of tke contract;

a) n lewful considerpticn, ™

4 scluificn could be found tnly after a very cnreful
study of comparsiive law were made. But, -at this time; it seems 4c us
that legal logic would be in favour of 2 distinction between conditions
¢f exictence and conditicns cf velidity of contracts, For the lattér,
and above -1l in cases where there is » default of consent, it ap-
bears tc us that the law on international business should provide for
this guestion in an altogether different manner from that which it is
now previded for in no matier which nunicipal law, in view of the se—
Curity required by commgreial transactions, none too reconcileble
with 2 subjsctive concept of the default of consent,

Regarding the contract conqludm@ by agency thgre al-
Teady exists a Draft wniform law on agency the provisions whereof
could be embodied inte o Pregressive ccdificaticn of obligations,
especially if the Draft were accepted by the States concermed.

The effacts produced by contracts

-
P

In respset tc this part of codificaticn we believe
thot the fundamental Principles should be inferred, in general, from
the uniform laws in foree and first and foremost from the uniform law
tn the irntemeationrl sple of geods, One could likewdse avail cneself,
for this purpose, of the general conditions on +the delivery of goods
agreed ﬁpon by the Socizlist countries of COMECON, the provisions of
which afe'true and proper uniform rules on international sales. ILike-
vise, certain rules of the Czechoslovak Lew and of the Uniform Com—
mercial Code could most certainly be referred tc for the purpcse of
envisaging fundanental principles common o 2ll contracts.

'Internaticnal'practice,'ébnfirme& in the general con-
ditions, in standard contracts ¢r in the awards of commercial arbitra—
tion on disputes arising in international 4rode reloticns would be 2
gource which 2lsc be turned t¢ acecount for the fundamentsl prin—
ciplaes of ¢
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It is more in scanning sources of this tyze, origina~-
ting from the international business world, that one should search
for scolutions to be proposed, rather than civil codes drafted for
domestic relationships, Even a codification, of the nature envisaged
by the Franco~Italian Draft on Cbligaticns, highly recommendsble Ffrom
a technical stendpoint, should be construed in the light cf internsw-
tional prectice. Thus, for the purpese of giving an example, the b
terial effects of a2 contract have found in the Franco-Italian Draft
a solution which would not appear 0 be at 21l acceptable to us in
infternaticnal trade. In actual fact, according to this Dr.ft (as in
any cvent in conformity with the provisions of Article 1138 of the

French Civil Code "in contracts the purpose wherecf is the transfer Tranrt- ¢F

¢f owmership, the institution or %he transfer of rights in rem,

such ownership are transferred and acquired as a result of

the conseni of the parties, provided that they have nct been hereto—
fore transferred " (art. 41) (1),

The uniform law on the internatiocnal sales of goods
has left this issue open. But a codification could not disregard it.

The Czechoslovak Law provides that the transfer of
ownership maierializes following the delivery of the gocds, by vir-
tue of the contfact, but the parties may agree cn a different time
with Pegard to the acquisition of cwnership title (Art, 324), These
provisions concern the contract for sale (Art. 322) but they are

(1) The legal history of Westemn Europe which kas introcduced
the principle that cwnership is transferred tc the pur—
chaser as a result ¢f the contract for sale alene has in
actual fact failed, for centuries, to make 2 distinction
between the legal principles concerning sales and those
concerning ownership. The resulting effects are still to
be seen in the great confusion existing between the doc-
trine cf the risk of loss and the risk inherent o cwner-
ship and between the acquisition of ownership by ascer—
taining the goods in matters of property gcld, for the
purpose of transfer fhereof, and the acquisition of pITO—
pertly under the transfer of Ownership title, Ermst RABEL,
Prejet de 1a loi upiforme concernant la vente internatio-
nalé do marchandiss, L'unification du droit, 1948,
page 58,

L A N SR
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likewisc applicablc any time the result of the effect of 2 ccnirect
is the frensfor of ownership (1),

In conformity with the CGeneral Conditions of COMECCY,
the trenefer of owncrship title to gocds is not the result of the
effects of consent but cf the delivery of the goods, Thease gencral
conditicne in any event regulate ttis guesvion in the wvarious co-
tegories of contrnoats,

tn bozrd" delivery in the country of the scller, cwnership title =z
well as the risk of fortuitous loss or damzge skell pass Trom the
seller t¢ the purchaser at the time the transfor is effected from
the railrosd of the country where the gocds are scld to the railrcasl
of the couniry where the goods are received (Art. 5). The soluticr.
shall be o similar one if transport is offected by road, in which
case the ownership title passes from the seller +o the purchaser
-at the time the goods are unloaded from the vehicles of the selier
and loaded on to tho vehicles of the purcheser; in cases where air
transport is involved, cwnership. title passes to the purchaser at
‘the time the goods arc delivered tc tho air carrier in the s&ller's
sountry, :

Thvs, in cases invelving trensport by rail and "foo:
] g 1% J

Regarding watexr transpert, the time of transfer of
owmership title to the goods shall be made to depend on the nanner
in whick delivery is fo be mode (FOB, CAF, or C and F =4 the poTt

n the contract), but the rules arc in generzl those pro-

indiecated i
or Tnceterns (published by the Internstionzl Chamber of Com-—

vided T
merec ).
What should be bermc in mird is the fact that inter~
naticnal practice refuses to accept the solution provided for by the
French Civil Cede and by the Franco-Ttalian Draft on Obligations,

(1) According to the provisions of Article 105, paragrapk 1
thereof, of this same. law "the provisions concerning the
acquisition of ownership title to the goods as » zesult
of The stipulations regulating a contract for sale {art,
321 to 329) shall, by analcgy, be applied to the acquisi-
ticn of ownership title on the strength of a coniract fal-
ling under the jurisdiction of this law.
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but, rather, conversely im this practice the timc of the transfer
¢f cwnerskip is linked with the time of the delivery ci the goods,
This is a rule which seems tc us teo be sufflclently firmly estab-
lished for deserving consideration,

A8 far as the risks are concerned, practice seems
t0 impose a solution by wiich the risks are passed to the purchaser
upon the delivery of the gocds, regardlsss of the *ime at which the
latter acquires cwnerskhip title thereth (thls tte meaning to be
found in Czechoslovak Law, Art. 380, paragraph 1), In conformity
with the General Conditions of COMECON, the risks are transferred to
The purchesor simultaneously with ownership #itle to the goods, but
oenly because such ownership title is not cenveyed to the owner as
a result of the consent of the parties -~ g6l0 consensu - but by the
delivery cf the gocds, either to the purchaser himgelf, or, in con~
formity with the distinctions nade according i¢ whether fransport
is effected FOB, CIF, etc.

In Rumanian Law, for ingtance, civil law, which never-
theless remains the universal law in the subject matter, includes a
rule under which "in contracts the puryose whereof is the transfer
of ownership or of any ctker right in rem;  owmership or cwnership
title shall be iransferred as a vesult of 4he congsent of the parties
and the property involved shall still be at the risk of fthe purchassr
provided that delivery has not been hereitofore effected.”

Therefore, the risks are connccted with the transfer
¢f the property and they shall be the purchaser's liability inasmuch
a8 owner of such property.

bevertheless, in cases where internntional commer~
clal relations are involved, regulated by. the Gonerzl Conditions of
CCHECON, the rule is, as we shall now see, completely different: nei-
ther the transfor of the property nor the risks connected therewith
shall pass t¢ the purckhaser at +he time, and as the result of the
consent of the parties (1), :

(1) 4 soluticn appoars ncw to he necéssary 2lso in cases involv—
ing relations between entoerprises acting inside tke country,
whorein the fundamental conditions (equal %o the general con—
ditions of foreign trede) specifically state the time at
which transfer of the risks shall take place in varying cir-
cunsiances,
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Herc is thus a sclution whick appears tc be neces-~
gsary in intermationzl practice, 2nd this for the mere reascn that
for the purchknser the delivery of the goods is of capitael importance,
Busincssmen, upcn binding themselves under a contract never forget
$¢ mzke suitable provisions for the ftransfer of risks, abeve all un-
der the prescnt conditions concerning the conclusion of ccontracts in
conformity with the gencral conditicns or standard contracts whick
alnost invariably include provisions concerning the transfer cf risks.

.l.

Tho solution is howevcr,frcilitﬂtod by thc faet thet
delivery ccnstitutes the moest 1ﬂport nt service %c be poriormecd by
“the seller ~nd hence a point whick is given first and foremosi consi-
deraticn by businessmen and which has found an accepiable sstilenent
in the unifeorn law on the international sale of goods (axrt. 19).

It thercforc follews that in eases involving obliga—
tions arising out of a contract (or at least out of & contract for
sale) the processus of unification appears to be realizable,.

. We are convinced that npihil obstat the other questicns
-concerning the effects of contracts: the binding force of coniracts
(th theory of relativiiy of the binding force of a contracts res
inter z2lias acia aliis necque nocere necque prodesse brotest) con~—
-¢lusion on bekalf of others, the factual premise of a third party,
simulation (counter—deed) ete,

HEW The interpretztion of conirzcts

This process, which is inevitable during the existence
¢f a centract, and = preliminary stage in the performance therecd,
is due tc find i+4s regulation in an imaginary code of law on interna—
tionel trade in view of the fact that the silence of the perties,
who 2re nct in o position to envissge everything, compels the Court
to meke up any deficiency. And the Court would be‘invariably ineclined
to apply the lex fori in the absence of any other rule to he complied
with, co

Ais far as the rulee of interpretation of contracts
are concerﬂed it seems %o us that the rules provided for in the
FTQnCG-ItQ_lan Draft Code on Obligestions (Art. I-59) could very well
serve as a model in that, as they are rules of simple logic, they
are t< be found in many legal systems.
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For the purpose of supplying a few eXamples we cite

below the following rules:

1,

In a contract it is necessary %o search for the intent (1)
of the contracting parties, rather than stopping at the li-
teral meaning of the terms, -

The rule zctus interpretandus ss+ petius ut veleat gquam ut
Dereat holdsgood whenever a stipulation is liable 40 be ine
terpreted in two ways: it should be consirued within the meanw-
ing producing some effect rather than within a meaning produ-
¢ing no effect whatsocever,

The terms lizble to have two meanings shall be construed with-
in the mesning that is more fitiing to the nature of the con-
tract,

Any expression that might be ambiguous shall be consirued in
accordance with the practices and usages of ithe place where
the contraect is performed,

In cases where reference is made o commonly used terms,
clauses, general conditions and standard coniracts, these
shall be construed within the meaning wkich the business .
circles concerned habitually ascribe +o them (Art. 3, para-
graph 3 of 1UV), .

All clauses of contracts shall be interpreted one with another,
and eack shall be ascribed the meaning which transpires from
the transaction as = whols.

In cases where there is -any doubt the ccntracf shall be in~
terpreted against the stipulating party and in favour of the
rarty undertaking the obligation, This rule is but a logical

{1)

In general cne says "common inteni” of the contracting par-
tlesy In actual fact the "matorial intent" of the parties

is involved in view of the fact that it may be that the intent
is net at all "ocmmon" each party having ascribed to the res-
pective stipulations the meaning it finds most convenient,
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consequence, however, of the provisions concerning tae burden
of procf., The creditor shall have to prove any stipulation
referred to by him as being in his favour: actori incugbit
orius probandi,

There may even exist further rules which could be ire
ferred from the legislation of the various Staﬁeo or from interna-
tional practice,

14, Different ftypes of obligations,

This heading should include the chligetions sci
forth herounder:

- time obligationsg

- conditional obligations (condition precedent, condition
subsequent, effects of fulfillment of condition, etc,);

- obligations having a plurality of objects: alternative,
optional; ' -

- Jjoint liability obligations (between debtors and credii-
ors)s

- dividable and undividable Obligations

. But we are of the opinion that the most imporiari
type of obligation in international business is that containing a
penal clauscs; this elause has now become typical in rela$ions bet-
wecn Socialist countries (even in domestic and municipal law where
relztionships hetwecen economic\organizations are concerned),

15. Extinction of obligetions.

As a rule an obligatior becomes extinet upon ite
voluntary fuilfillment or a solutio payment. But when a compulsory
execution is involved therc seems to be a great difference between
the "eivil law' which permits "specific performance" and the "(Com~
mon Law" which does not permit that discharge of the obligation be
made by specific performance, but merely provides for a right 1o
claim for damages and interest on grounds of default of fulfillment
of thc obligation involved.
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International trade fits rather badly into a law
which fails to include a general rule on specific performance.
But it appears- that in English practice and above all in the Amer—
ican practice there already exis+t provisions for specific perfor-
mances within the sphere of equity jurisdiction, especially in cases
where the goods are not fungible (res certa) (1). This is why the
solution provided for irn the uniform law on the international sales
¢f goods {Art. 85) could be iaken as a basis for a general regula-
tion, that is %0 say, that specific performance should be the rule
ceming closest to meeting;as it does, the requiremenis of interma-
tional trade. ‘ '

This part could be made to cover any such guestion
as may be ralsed by payment, for insiance: who can make the payment
(even a third party)s; whom the payment can be made to (even the
holdor of the title of credit); pert payment; the place where the
payment is 10 be cffected; payment under subrogation, infsrence of
payments offers of payment and delivery, ete.

Regarding the manner in which these obligations
shall tecome extinct by mcans other than payment, we believe this
should be included even if there are here involved certain types
of extinction which are unknown to certain legislations (such as
the remission of a2 debt under Sccialist Law) or arc regulated by
civil procedure (such as clearing or extinetive prescription). '

Particular attention should be devoied ¢ extinctive
prescrindion 2).

(1)  See Ernst RABRL, op, cit., D. 62

(2) It should be noted that up to the last sdition which came
into forece on January 1, 1969 the General Conditions on the
Delivery of Goods by the COMECON Countries failed 0 regul-
ate ex¥tinctive prescription, and this was the cause of many.
difficulties which arose in practice arnd therefcre justifies
introducing into a new edition a very detailed regulation
on the matter, ‘ '
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18, The 4rensfor of credits.

his is a matter of great practicel importance in
intornational tradc and should also be included in the general

ome dealing with cenfractual obligations. It should be stressed
thot cven the Franco-Italian Draft Cede on Obligations and Contracis,
although interded for civil 1aw Telationships nevertheless cabodied
a regulation of this matter (o be found in the Chapter dealing
with sales) in the general schome., In this Draft even the provisicrs
concorning the transfcr of credits were completed by indicating thc
manncr of transfer, likewise applicable ¢ negotiable instrumenis.

+3
l_l .
th

17, Proof of cbligations and fulfillment thereof.

The importance of evidence in international trade reia-
tionships is doubiless, In practice, %0 be tbe Lolder of a right
without being zble to furnish proof thersof 1is the equivalent of
holding a right that is subjectd to the good will of the cther par-
ty; it is as if the right ipvolved were non existent: ildem est non
esse et non prebari. This is the reason why when the law reQuires
" that the existence of a certain legal relationship should be proved
'in a given menner, a defect of form makes this right a prac%ically
illusive right, provided that form is required only ad probationen
and not at validiiaten. - '

¥evertheless, proof was not madc the subject of a=n
attempt at unification, This matter is not regulated either by Cze-
choslovak Lew n. 101/1963, or by thc Uniform Commercial Code. Like-
wisc, the General Conditions on the Delivery of Goods agrecd to by
the COMECOY Ccuntrics (which, in general, have endecavoured to regui-
ate =11 aspects of international commeraial selss) have not regulatcd
precf and this, in practice, constitutes an application of the lex

This mey be cxplaincd by reascn of the fact thed the
questions of evidence arc generally considered as pertaining to
the sphere of civil procedure and consequently depending on the

rulings of the Courts of Law.

But if certain sspects may be considered as belonging
tc civil procedure (the manner in which proof should be submi tted,
for instance) there can be no doubi over the fact that cvidence is =&
matter very closely related to the basic rules on relationshkips in
private law {a%t the very least, where rules concerning means of
procf arc involved, the conditions of their admissibility and cf
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thcir probative valuc), Prcof is so clesely related to the question
of merit and its importance fto the sffectiveness of the law is so
great that 1% could not be left out of a uniform reguiatlon of the
law on intermztional trade.

This rcgulatlon should 1nclude, as far as proof of
the existence of an obligation is concerned,” certain fundamental prine
ciples the observancc of which is absolutely esscntial in the proper
administration of justice.

The object of proof raises an issue, which is the cause
¢f s¢ much dispute betwecn the antagonists, regarding evidence sup-
plicd by a foreign law, and which presumes that a forcign law is
rightly qualified %c %o considered as proof: either the jura rovit
guria rule is applied or the forcign law is assimilated to an element
of faet (1) from the standpoint of proof (de mihi factum dabo +ibi jus ot
judex indicatseccundum allcgata et probata). Under the conditions of
unification the Jjura novit curia rule would most certainly become
applicable, as the court would have no possibility of consulting any
sther but the unifore law.

The burden of procf, There is 2 generally accepted
rule accordlng to which"anyone claiming for the porformance of an obli-
gatlon shall supply proof thersefor and reciprocally anyone claiming
to be released shall justify the payment made (solutic) or the fact
which produced the cxtinction of his obligaticn ", In other words,

i there is here involved the actori incumbit onus probandi rule comple-
' toed by the reus in excipiendo fit actor rule and limited by the juris
ct _do jurs irrebutiable prosunpticn whereby countervailing evidence
is not acmifted. It scems that there is nothing to prévant this rule
from beirg embodicd into the uniform code of the law on internatioral
2 trade, '

Hoans of proof and probative value thercof; This is a
matter wherein the rulc of the "freedom of procf" is tc be found,
s confirmed by certain modern lcgislations (suckh as the Austrian civil
procedure, and which has met with he favour of a part of the quali-
Ticd legal writings - authors of civil procedure in general,

(1) Henri BATTIFOL, Droit International Privé, 1967, p. 375
Hartin WOLFF, Private International Law, p. 219

e T
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. We arc not inclined to believe that this rule has
been confirmed in the most absolute manner, and are ¢f the opiricn
that certain limits should bhe maintained.,

Ain opinion sheould also bc rendercd on the prehative
value cor the effects of the means of proof as guch, c¢f mcderm means
of communicaiicn,

Presumpticns, which are not esteblished by law ard
those which arc c¢siablished by law-(amongst which a particular Te-
gulation 12 be devoted to the authority of res judicata) should al-
so Iind their place in a uniform regulation,

Regarding an ex parie acknowledgement 2s a means of
prcof, it should be stressed that whilc in Western Lew Mit is cvi~
dence agairst the party making such acknowlcdgment! (1) in Sceciaslist
Law the ackmowledgment; oven if judicial, is left to $he Court's
appraisal therecl, and caution, like all means of proof lacking a2

special regulation (2)

Finally, there is the guestion of the agreement of
the parties on evidence produced; and the conditions under which
such cvidence shall be considered 25 valid must be specified.

IIT

18, The gquestions concerning method have already becn
mads the subject of an espceially careful precliminary study during
the TVIR liveting of the Organizations dealing with the unification
of law, It should suffice to refer this gubject matter o the reports

(1) Sec &lso Articles 307 and 308 of the Franco-Italian Draft
Code on Obllg&t:Ons and Contracts,

(2) Sce Article 1206, péragraph 2 of the Roman Civil Code as
amended in 1950,
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which were discussed during this Meeting and to the final report
of the sesgion, published in 1967-1968, UNIDROIT Year~Book, Volume
IT, UNIIRCIT Ed., Rome, 1969.

Fevertheless, in view ¢f the fact that the success-
ful outcome of unification may depend on the choice of %he method,
it should be necessary to envisage, at this time, the most effec—
tive method for attaining such an end, It thus scems to us that,
in making a cheice between the various methods, one should, first
and foremost, be careful in not hurting the feclings cf the States
concerned where their sovereignty is involved, and then each State
should be completely free to consider or not to consider as effeo-
tive, on its own territory, the rules of the laws making up the
legislation on intemmaticnal trade.But, on the other kand, one

- should bear in mind the nature of the legal relationshkips that are

the object of unification, as we believe that only relationships
coming within the sphere of international law should be the object
of unification, '

Now, legal rclationships in international trade, ins~
tituted and developed in an intermational sphers, cscape since
their inception the authority of a municipal law. This is the reason
why their regulation must be effected bearing inzind their interna-
tional character end their purpose, that is, the fact that they are
to serve international econcmy., In other words, tho regulation of
legal rclationships coriginating in the spherc of international trade
must fall under the jurisdiction of an internaticnal body.

Yithout dwelling any further cn the method tc be
followed, we are cf the opinion that the most suitable method would
be that followed by the Intermational Civil Aviation Crganization
(ICAO), as we belicve that a regulation of international trade is,
for the intermaticnzl community, at least just as important as that
Of civil aviation, The law on international trade will come automa—
tically inte forecs, upon being drafted and adopted by the respective
international organizations, and the States will have & right to
making their reservations, at any time, provided that these reser-
vations (amendments ox restrictions) are hotified to the interna-
tional bedy responsible for the drafting and ontrusted with the
task of following the evoluiion of +he law ‘1/.Should it be imposg—-

(1) This is 2 sclution whichk was 2lroady proposed by René DAVID;
see Llunification et 1'harmonisation législative sans enga—
gement internotional , Annuaire 1967-68, pages 86 et seq.

-
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Sible to carry this ideal sclution intc effect the Code cculd be
submitied tc the States as a model-law, upln an examination and =
discussicn thereof being made by the kighest internaticnal Jjuris-

dicticns,

The mandatcry cr non-mandatory nature cf resulation,

-
O

Out of the wniferm laws in force gtress should be 1aid
cn the "General Conditions on Delivery cf Goods beiween the Member
Countrics of the Eeonomic Inter—-Aid  Council which came inis ferce
“h Jonuery 1, 1969 and which arc cof = nendatecry noture as the parties

¢ clliowed ic dercgate thorefrom nly in-very excepticnal and parti-
cularly specified ceses. This solution may be explsined on the basis

cnd particularly on the basis of a monopoly cf foreign trade. But
in every country there is o téndency t¢ institute zan increasingly
parked State regulation of foreign trade whkich eculd justify the .
acrdatery nature of the rulss concerning iniernational commercial

relztions,
There is, on the cther hand, 2 uniform law cn the ine
ternational sales cf goods, the provisions whereof as a whole are of

& nun-mandatery nature (17,

Lastly, Czechoslovak Low n. 101 dated December 4,

ISE3 on legal rclationships in internaticnal trade hes adopted oy

intcrmcdinte nethod: its prcéisicns are, in geanernl, of 2 non manda-
try nature and are indiczted as suck in the very text ¢f the law
itsclf,
This latter mcthcd'appears tC be the more fitting;

if 21l the provisions were of .a an optional  nature, the effective—
ness of codification and of meking laws wniform would be in danger,

t should be further ascertained which- provisions are 1o beo of a
mondatory nature, rogardless of .the fact as o whether or not in

]

(1) "The partics 1o a contract fer sala arc free 1o exclude in
#hels or in part the application of this law. Such exclu-
sicn mey be cither express or implied”. (art. 3)



municipal low s?stea they are cf . a mandatory_nature, beecouse it

2oy be that the very basis of international trade resguires solutions
which dc noct cCincide witk +this nethod of solving the problem and
which in the same circumsitances are enforceable undeor municipal

Ilaw AT

20; The technique,

The difficultics raised by technigue in the drafting
¢f o uniform law were already analysed by the TriTrd Meeting organized
by UNIDROIT and in the goencral repert on the methods for the unifiga~
. tion of law drawm up during the 15t ¥eeting of the Organizations

dealing with the unification of law,

It is not intended kere to rosume the study of the

questions raised, but nersly to sitress the importance of the Process

¢ the effectiveness of wificaticn, and the Value of the experience
acquired in theirp Praciice by institutions of comparative law and

20ve all by the Organigzotions dealing with +he unificaticn ef law,
It is thus +hat 5 tochnigue, t¢ be common t0 both +the drafting of
municipal laws and the drawing up of wnifom law must be resorted

©; this technique sheuld alss be particularly suited for the draft-
ing of unifernm law, Thoe clarity cof style, the werding of the senten-
¢es, the punctuation cte. beleng to +he first catogoery,

~1
Cw

-

Where uniform laws are concerned, besides the provisions
referred to above there arc other rulcs which includc thosc concerning
he tronslation cf certain terms {because an incorrcct translation is

linble to causc misunderstandings that could be d¢etrimental to the
uniformity of the low) whereby cxprossions that are difficult to
translate should be substituted by definitions for the notions which
&re desoribed in diffcrent manners in the various legal systens,

(1) "The inpossibility +s derogate from cortain rules MAY Iow
Present a uscful condition for the Very purposc- of unifi-
Ca¥ion and this holds 8094 elso in cases where the grounds
for the impossibility to dercgate arc tc be found in the’
requiremenis of interﬁétional trade which are nct the re-
Tleetion of o rarticular situstion governced by municipal
law.”_M. MATTEUCCI, Les méthodes de l'unification du dreit,
Annuaire 1954, p, &,
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7 One shculd Ffuriher be carsful not to overlcok the
milcs proposed by the Nztional Conference of Commissioners ¢n Uni-
form Statc Lews regarding the technique in the drafting of uniferm
laws thc greater part of which arc reprs duccd in thc genoral report
submitted tc the 15% Hecoting of the Orgonizations dealing with the

ynificetion cf law.

Our cxpericnce, as members of the Legislative Council

of our Ccuntry and subscquently of the Legislative Ccnmission, althcugh

¢f groat aveil for the purposc, is pretiy far frem plocing us in a
position tc submit any cther suggestions concerning the technique 10
be adcpted in the drefiing of wniferm laws,

Conclusions

A progressive COdlflCatl“n of the law on 1nternatlcnal
trade doubtless cconstitutes a process that is considerably broad in
scope, of long duration and full of difficulties that are far from
being negligible. But it would be inconceivable, on the one hand, <
allcw intcmmational trade to be governcd by e multitude of municipel

lawe. thus lesding tc an intolerable state of affairs; and on the

r hand 1o loave to practice alone any attiempt tc scttle any such
legel igsues of may. arisc in infernational trade.

The conclusion.which one is therefore permitied c
rench frem the forcgeing is thet it is indispensable to prfceed forth-
with, with 2 progressive codifiea ation of the law on 1ntcrﬂatlon '

This proposition which a2t first sight would appear o
be cne far too ambitious can instead be carried intc offect provided
certain conditions matcrialize,

~In the first place codification should be achieved
gradually. It is not a guestion of drafting an international code on
commoree immediately and all =t oncc, but rather of laying down 2
scheme for an ideal code in making a search for all such ma atters es
should be comprehended in this Code. This task could be facilitated
somowhat by the model of the Czechoslcevak "International Commoerco
Cods" and, in part, by the UUniform Commerciszl Code! of the United
States of Amezica
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The uniform lews already drafted, or in the process
cf being drafted, should be included in this Code, thus constituting
special Chapters therecof. They should hence be given ccnaideration
end, should the case 8o warrant, bo revised and harncnised under
this new standpoint.

The first task, within the sphere of general and orga-
nical unification plan, will consist in Preparing a draft on a general
schene the basic principles wherecof shall be intended ¢ constituie
the basis and the framework of unification, Drafts relating to special
metters, inciuding thosc which have been prepared or arc now in the
process of being preparcd; should be made to agrec with the basic

-Principles cppearting in the general scheme,

Thus, codificction will develop grodually within the
sphere of the uniform general principles, to the cxtent of ccvering
any such field as may have bcen assigned to it,

UNIDROIT took the initiative in crganizing the four
Hoetings of the Organizations dealing with the unification of law,
referred ic in the report. 4s o result of the discussions which tock
place during these Mectings, it appearecd every timc that it would be
cf great avail if +the bodiocs contributing to the unificaticn of law
werc to meet at regular intorvols, in some manner or cther, for the
purpose of offering the benefit of their eiperience, of proceeding
wiih an exchange of vicws on treir Plans fcr action in the matter,
of cxpounding any such issues of methodology as may have come +heip
wey and of studying more clesely certain questicns of common interest,

In view of the fact that it is indispensable to proceced
with o progressive occdificaiion of the law on intcrnstional trade
withcut delay, it has now bocone absclutely necessary, if this aim

is to be attained, %o concentrate the cfforts of all these whoe wish

to partoke in this groat scientific work. One should, in actual fact,
profit by any such expericnce as may have been aequired in this mate
ter by the Organizations dealing with the wnification of commercial
law znd by anyone who, in somoe mannor or other, could contribute to
the successful cutcome of this task,

The Internaticnal Institute for the Unification of
Private Law (UNIDROIT) who must face ite responsibilities in the
work for the unification of private law on the grounds of its insti-
Tuticnal aims and BPurposes, its universal functions, the composition
¢f its members whe ropresent the principal legal systems of the world,



YRR T Y

2

g PV -

e o A

and < the cxperience gained in more than forty years, should all
the more be bound to tzke tke initiative in 2 work the =zccomplish-

ment f which will fevour fc z very comnsiderzblc extent the progrcss
rmational trade in the generzl interest of cconomic develop-

=y

ol inte
mont ond of the pezec,
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