
 

 
 

 

FR 
CONSEIL DE DIRECTION UNIDROIT 2020 

99ème session (B) C.D. (99) B.10 rév. 

Rome, 22-25 septembre 2020 original: anglais 

 septembre 2020 

  

Point n° 8 de l’ordre du jour: Procédure civile transnationale  

Formulation de Règles régionales 

(préparé par le Secrétariat)  

Sommaire Mise à jour sur le projet conjoint ELI/UNIDROIT sur l’élaboration de 

règles régionales basées sur l’adaptation des Principes 

ALI/UNIDROIT et présentation du projet de Règles modèles 

européennes de procédure civile ELI/UNIDROIT pour adoption 

 

Action demandée Le Conseil de Direction est invité à adopter les Règles régionales 

ELI/UNIDROIT 

 

Mandat Programme de travail 2014-2016 reconduit par le Programme de 

travail 2017-2019 et le Programme de travail 2020-2022 

 

Degré de priorité  Elevé 

 

Documents connexes UNIDROIT 2019 – C.D. (98) 6(a); UNIDROIT 2020 – C.D. (99) B.2 

I. HISTORIQUE DU PROJET 

1. Les Principes ALI/UNIDROIT de procédure civile transnationale ont été préparés par un Groupe 

de travail conjoint American Law Institute (ALI)/UNIDROIT et adoptés par le Conseil de Direction 

d’UNIDROIT lors de sa 83ème session (Rome, 19-21 avril 2004). Ils visent à réduire les effets des 

divergences entre les systèmes juridiques pour ce qui concerne les litiges portant sur des opérations 

commerciales transnationales. Leur but consiste à proposer un modèle universel de procédure qui 

respecte les éléments essentiels d’une procédure équitable. Ils étaient accompagnés d’un ensemble 

de “Règles de procédure civile transnationale”, qui n’étaient pas formellement adoptées par UNIDROIT 

ou ALI, mais constituaient “un modèle rédigé par les Rapporteurs de mise en œuvre des Principes, 

fournissant plus de détails et illustrant concrètement l’application des Principes”. Les Règles 

pourraient être considérées pour adoption ou “pour une adaptation selon les différents systèmes 

juridiques”, et avec les Principes peuvent être prises en considération comme un “modèle pour la 

réforme des législations internes”. 1 

 

 
1  Etude des Rapporteurs, Rules on Transnational Civil Procedure, Introductory Note, dans ALI/ 
UNIDROIT Principles of Transnational Civil Procedure, Cambridge University Press, 2006, p. 99. 

https://www.unidroit.org/french/governments/councildocuments/2019session/cd-98-06a-f.pdf
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2. Avec la reprise de ses travaux dans ce domaine, UNIDROIT a concentré ses efforts sur la 

promotion et la mise en œuvre des Principes ALI/UNIDROIT par l’élaboration de règles régionales. Un 

projet conjoint ELI (Institut de droit européen)/UNIDROIT sur l’élaboration de Règles régionales 

européennes de procédure civile a été proposé dans le cadre d’une coopération institutionnelle avec le 

nouvel ELI. Le projet a été considéré comme un outil utile pour éviter une évolution fragmentaire et 

désordonnée du droit procédural civil européen. En même temps, du point de vue d’UNIDROIT, il a été 

considéré comme une première tentative de développement d’autres projets régionaux adaptant les 

Principes ALI/UNIDROIT aux spécificités des cultures juridiques régionales, ouvrant la voie à la rédaction 

d’autres règles régionales dans l’avenir. 

 

3. Le projet a été autorisé par l’Assemblée Générale d’UNIDROIT à sa 72ème session (Rome, 5 

décembre 2013) et inclus dans le Programme de travail de l’Institut pour la période triennale 2014-

2016 (voir UNIDROIT 2013 - AG (72) 9, paras. 26 à 28). A sa 73ème session (Rome, 11 décembre 

2014), l’Assemblée Générale d’UNIDROIT, sur proposition du Conseil de Direction, à sa 93ème session 

(Rome, 7-10 mai 2014), a décidé d’augmenter le degré de priorité de faible à moyen (UNIDROIT 2014 

- AG (73) 9, para. 30). L’Assemblée Générale d’UNIDROIT à sa 75ème session (Rome, 1er décembre 

2016), sur proposition du Conseil de Direction à sa 95ème session (Rome, 18-20 mai 2016), a 

approuvé la poursuite du projet dans le cadre du Programme de travail de l’Institut 2017-2019. Le 

projet est finalement inclus également dans le Programme de travail 2020-2022 par l’Assemblée 

Générale lors de sa 78ème session sur recommandation du Conseil de Direction lors de sa 98ème 

session, pour être finalisé et adopté par les organes compétents de l’ELI et d’UNIDROIT en 2020.  

II. STRUCTURE ET DEVELOPPEMENT DU PROJET 

4. Suite à un atelier conjoint ELI/UNIDROIT intitulé “Des principes transnationaux aux règles 

européennes de procédure civile”, en coopération avec l’American Law Institute (ALI), qui s’est tenu 

à Vienne les 18 et 19 octobre 2013, un Comité pilote a été mis en place avec des représentants des 

deux organisations  2. 

 

5. La rédaction des Règles et Commentaires a été confiée à des Groupes de travail (GTs) 

chargés d’élaborer des règles régionales sur chacun des principaux sujets couverts par les Principes 

ALI/UNIDROIT (en y ajoutant une partie sur les procédures d’appel). Un total de neuf GTs a été créé 

(“Accès aux informations et preuve” 3; “Mesures provisoires et conservatoires” 4; “Signification et 

notification des documents” 5;“Lis pendens et res judicata” 6; “Obligations des parties et des 

 
2   Outre les Co-présidents Diana Wallis, alors Présidente de l’ELI et José Angelo Estrella Faria, alors 
Secrétaire Général d’UNIDROIT: John Sorabji (Conseiller juridique principal auprès du Lord Chief Justice and 
Master of the Rolls) et Remo Caponi (Université de Florence) pour l’ELI; Anna Veneziano (Secrétaire 
Générale adjointe d’UNIDROIT) et Rolf Stürner (Université de Freiburg et ancien Co-rapporteur pour les 
Principes ALI/UNIDROIT) pour UNIDROIT. 
3  Neil Andrews (Clare College, Université de Cambridge) (Co-rapporteur); Fernando Gascón Inchausti 
(Université Complutense de Madrid) (Co-rapporteur); Laura Ervo (Université d’Örebro); Frédérique Ferrand 
(Université Jean Moulin Lyon 3); Victória Harsági (Université catholique Pázmány Péter, Budapest); Michael 
Stürner (Université de Constance). 
4 Xandra Kramer (Université Erasmus, Rotterdam, Co-rapporteur depuis août 2016); Remo Caponi et 
John Sorabji (membres de soutien depuis septembre 2016); Torbjörn Andersson (Université d’Uppsala); 

Fernando de la Mata (Ecole de droit ESADE Barcelone, Baker & McKenzie); Alan Uzelac (Université de Zagreb). 
Anciens Co-rapporteurs Neil Andrews et Gilles Cuniberti (Université de Luxembourg). 
5  Astrid Stadler (Université de Constance) (Co-rapporteur); Eva Storskrubb (Université d’Uppsala) 
(Co-rapporteur); Marco De Cristofaro (Université de Padoue; Emmanuel Jeuland (Université Paris 1 
Panthéon-Sorbonne); Wendy Kennett (Université de Cardiff); Dimitrios Tsikrikas (Université d’Athènes). 
6  Frédérique Ferrand (Université Jean Moulin Lyon 3, Co-rapporteur); Burkhard Hess (Professeur, 
Directeur, Institut Max Planck de droit procédural et règlementaire international et européen, Luxembourg, 
Co-rapporteur); Neil Andrews (Clare College, Université de Cambridge); Alexander Arabadjiev (Juge, Cour 
européenne de justice); Marco De Cristofaro (Université de Padoue); Tania Domej (Université de Zürich); 

https://www.unidroit.org/french/governments/assemblydocuments/2013-72session/ag72-09-f.pdf
https://www.unidroit.org/french/governments/assemblydocuments/2014-73session/ag73-09-f.pdf
https://www.unidroit.org/french/governments/assemblydocuments/2014-73session/ag73-09-f.pdf
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avocats”7; “Parties et actions collectives” 8; “Jugements” 9; “Frais de procédure” 10; et “Procédures 

d’appel” 11). Les GTs ont commencé à fonctionner de façon successive, de 2014 à 2018, pour une 

bonne gestion du projet et afin de permettre à des membres des premiers Groupes de participer aux 

nouveaux Groupes. On a envisagé une ample représentation de différents systèmes juridiques 

européens au sein des GTs ainsi que la participation d’intervenants de langue anglaise et de langue 

française dans chaque Groupe. Les GTs ont été chargés de la préparation de Règles et de 

Commentaires qui ont été ensuite discutés durant les réunions plénières biannuelles du Comité pilote 

et par les Rapporteurs (et membres) des GTs accueillis par les deux organisations. L’état 

d’avancement des travaux a été régulièrement exposé lors des conférences de l’Assemblée générale 

de l’ELI, afin de recueillir les commentaires des membres du Comité consultatif de l’ELI. Enfin, un 

“Groupe sur la Structure” 12 transversal avec la participation des membres du Comité pilote a été 

constitué en vue de pourvoir à la consolidation des textes et à la coordination substantielle et 

linguistique des Dispositions et des Commentaires. 

 

6. Dès le début, les réunions plénières annuelles du projet ont bénéficié de la participation d’un 

certain nombre d’observateurs institutionnels, en particulier la Conférence de La Haye de droit 

international privé (HCCH), d’institutions européennes (la Commission européenne, le Parlement 

européen et la Cour de justice de l’Union européenne), d’associations professionnelles et d’instituts 

de recherche ainsi que l’American Law Institute (ALI). Enfin, il a été décidé de créer une liste de 

conseillers issus du milieu universitaire et de la pratique juridique, au nombre desquels des membres 

du Conseil de Direction d’UNIDROIT. 

 

7. Le Groupe sur la Structure a élaboré une version consolidée des résultats obtenus par les 

trois premiers GTs (Signification des documents, Information et preuves et Mesures provisoires) qui 

a été présentée au Conseil de Direction pour commentaires lors de sa 96ème session en 2017 (C.D. 

(96) 7). Lors de la 97ème session du Conseil de Direction en mai 2018, une version en cours sur les 

“Parties”, sur la “Res judicata” et sur les “Jugements” a été présentée (C.D. (97) 7 et 7add.). 

 

8. La dernière réunion annuelle avec les Co-rapporteurs de tous les GTs s’est tenue à Rome les 

25 et 26 février 2019 pour discuter du projet consolidé sur la base du texte soumis par le GT sur la 

Structure, des documents de cinq GTs, de la structure actualisée des Règles, d’une partie introductive 

contenant les règles générales et d’un ensemble supplémentaire de règles sur les plaidoiries 

élaborées par le Groupe sur la Structure. 

 

 
Fernando Gascón Inchausti (Universidad Complutense, Madrid); Kalliopi Makridou (Université Aristote, 
Thessalonique); Jarkko Männistö (Juriste, Finlande); Karol Weitz (Université de Varsovie). 
7  C.H.(Renco) van Rhee (Université de Maastricht, Co-Rapporteur); Alan Uzelac (Université de Zagreb, 
Co-Rapporteur); Emmanuel Jeuland (Université Paris 1 Panthéon-Sorbonne); Bartosz Karolczyk (DZP, 
Varsovie); Walter Rechberger (Université de Vienne); Elisabetta Silvestri (Université de Pavie); John Sorabji 
(Conseiller juridique principal auprès du Lord Chief Justice and Master of the Rolls); Magne Strandberg 
(Université de Bergen). 
8  Emmanuel Jeuland (Université Paris I Panthéon Sorbonne; Co-rapporteur); Astrid Stadler (Université 
de Constance, Co-rapporteur); Vincent Smith (British Institute for International and Comparative Law 
(BIICL)); Ianika Tzankova (Université de Tillburg); Istvan Varga (Faculté de droit ELTE), Stefaan Voet (Centre 
de droit public, Louvain). 
9  Chiara Besso (Juge, Cour de cassation, Italie, Co-rapporteur), Christoph Kern (Université de 

Heidelberg, Co-rapporteur), Thomas Sutter-Somm (Université de Bâle), Laura Ervo, Natalie Fricero 
(Université de Nice), Andrew Higgins (Université d’Oxford).). 
10  Paul Oberhammer (Université de Vienne, Co-rapporteur), Eva Storskrubb et Wendy Kenneth. 
11  Frédérique Ferrand, Christoph Kern (Co-Rapporteurs); Fernando Gascón Inchausti, Magne 
Strandberg. 
12  Loïc Cadiet (Université Paris 1; alors Président, Association internationale de droit processuel (IAPL), 
Co-rapporteur); Xandra Kramer (Co-rapporteur) et John Sorabji et Rolf Stürner, membres du Comité pilote. 
Le Comité pilote a invité Frédérique Ferrand et Emmanuel Jeuland à se joindre aux travaux du Groupe sur la 
Structure pour la version française de l’instrument. 

https://www.unidroit.org/french/governments/councildocuments/2017session/cd-96-07-f.pdf
https://www.unidroit.org/french/governments/councildocuments/2017session/cd-96-07-f.pdf
https://www.unidroit.org/french/governments/councildocuments/2017session/cd-96-07add-f.pdf
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9. Lors de la 98ème session du Conseil de Direction en mai 2019, un projet consolidé avancé des 

Dispositions en anglais a été présenté (C.D. (98) 17, para. 107 et suivants). 

 

III. ACTIVITES RELATIVES AU PROJET DEPUIS LA DERNIERE SESSION DU 

CONSEIL DE DIRECTION  

 

10. Sur la base des travaux du Groupe sur la Structure, un Groupe de rédaction plus restreint a 

pris en charge la poursuite de la consolidation des Règles et des Commentaires. Un projet complet 

en anglais, comprenant les première, troisième et quatrième parties manquantes et la consolidation 

de la plupart des commentaires, a été finalisé en juillet 2019 et distribué à tous les Co-rapporteurs 

pour recueillir leurs commentaires.  

 

11. Le projet consolidé des Règles en anglais a été présenté le 4 septembre 2019 lors d’un atelier 

dans le cadre de la Conférence annuelle de l’Assemblée générale de l’ELI. L’atelier comprenait quatre 

sessions organisées conjointement par UNIDROIT et l’ELI, portant sur quatre sujets principaux: 

“Principes généraux, gestion des cas et plaidoiries”, “Preuves”, “Recours collectif” et “Appels”. Tous 

les Co-rapporteurs des GTs ont été invités à contribuer aux discussions. Pour plus d’informations sur 

cet événement, sur les intervenants et les participants, voir le Rapport annuel 2019 (C.D. (99) B.2). 

 

12. En parallèle, le Groupe responsable de la traduction des Dispositions en français a commencé 

la révision de la version française existante et la traduction des première, troisième et quatrième 

parties. Ce Groupe travaille essentiellement par voie électronique et il s’est réuni le 18 décembre 

2019. Ce travail a permis d’apporter une nouvelle contribution fructueuse au projet anglais, que le 

Groupe de rédaction a pris en considération lors de la révision du texte. La traduction des 

Commentaires en français a été effectuée par le Secrétariat d’UNIDROIT 13, qui a également fait une 

vérification linguistique et orthographique ainsi qu’une révision et une correction des renvois et des 

notes de bas de page. 

 

13. Conformément à la pratique de l’ELI, le projet des Dispositions et Commentaires en anglais 

a été soumis en janvier 2020 à l’examen de deux experts de l’ELI (Professeur Matthias Storme et le 

Juge Raffaele Sabato) afin d’obtenir leurs commentaires. UNIDROIT et l’ELI ont simultanément fait 

circuler le projet auprès du Sénat, du Comité consultatif, du Comité consultatif des membres de l’ELI, 

ainsi qu’aux membres du Conseil de Direction d’UNIDROIT. 

 

14. La version finale en anglais des Dispositions et des Commentaires élaborée par le Groupe de 

rédaction, résultant des commentaires parvenus, a été soumise au Comité exécutif de l’ELI le 3 juin 

2020 pour son approbation, accompagnée de la version française des Dispositions, ainsi que d’un 

document séparé contenant des réponses claires aux questions soulevées par les experts de l’ELI et 

d’autres commentateurs. Le Secrétariat pourra fournir sur demande une copie de ce dernier 

document aux membres du Conseil intéressés. 

 

15. Le projet révisé des Règles européennes de procédure civile ELI/UNIDROIT en anglais a été 

approuvé par le Conseil de l’ELI le 15 juillet 2020 et, conformément aux Règles de procédure de 

l’ELI, également par les membres de l’ELI par vote électronique le 5 août 2020. Il est joint à l’Annexe 

II du présent document pour adoption formelle. Les versions anglaise et française des Dispositions 

figurent à l’Annexe I. La version française des parties I à VII des Articles et Commentaires figure à 

l’Annexe III. Le Secrétariat a entamé la version française des parties restantes des Commentaires 

pour la publication finale.  

 

 
13  La traduction du Secrétariat a été assurée par Frédérique Mestre, ancienne Fonctionnaire 
principale d’UNIDROIT. 

https://www.unidroit.org/french/governments/councildocuments/2019session/cd-98-17-f.pdf
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16. L’ELI et UNIDROIT ont convenu d’un Protocole d’accord concernant la publication des Règles, 

par lequel l’ELI s’est engagé à assurer la publication en libre accès par Oxford University Press (voir 

ci-dessous, para. 24). 

 

17. Les Règles seront présentées lors d’un webinaire qui se tiendra le 10 septembre 2020 

pendant l’Assemblée générale de l’ELI. L’instrument sera également présenté et discuté lors de 

l’événement de clôture de la 99ème session du Conseil de Direction d’UNIDROIT le 25 septembre 2020. 

Pour un ordre du jour détaillé, voir C.D. (99) B. 1 rév (Annexe). 

IV. UN BREF APERCU DES REGLES MODELES DE PROCEDURE CIVILE ELI/UNIDROIT  

18. Les Règles sont divisées en douze parties et sont accompagnées de Commentaires. 

 

19. Les Règles sont précédées d’un Préambule ajouté dans la toute dernière version du texte, 

qui approfondit le commentaire sur la portée du projet en vertu de l’article 1. Le Préambule donne 

un aperçu de l’historique et du développement du projet ainsi que de son objectif et de sa 

méthodologie. Il précise que l’objectif des rédacteurs n’était pas de concevoir un ensemble de règles 

témoignant de pratiques communes, c’est-à-dire une “reformulation” de la procédure civile 

européenne, mais de présenter des règles de meilleures pratiques pour le développement futur de 

la procédure civile européenne. Partant des Principes ALI/UNIDROIT, les Groupes de travail ont 

examiné les traditions juridiques européennes internes et la législation pertinente de l’Union 

européenne, mais ils ont également examiné, le cas échéant, les sources législatives internationales, 

telles que celles de la HCCH, les travaux de la Commission Storme, la Convention européenne des 

droits de l’homme, des textes du Conseil de l’Europe et la Charte des droits fondamentaux de 

l’homme de l’Union européenne (Préambule, III). A cet égard, une place considérable est accordée 

à l’explication de la relation avec l’acquis communautaire existant puisque l’Union européenne 

légifère de plus en plus sur les questions de procédure qui sont liées aux questions de droit matériel 

de l’Union européenne (Préambule, VII). Le Préambule précise, en outre, que le résultat final n’est 

pas un Code de procédure civile, mais un ensemble de règles modèles qui contiennent des degrés 

variables de réglementation détaillée en fonction du degré de convergence existant et du caractère 

raisonnable et viable d’une future harmonisation plus détaillée. Cela explique pourquoi, par exemple, 

le niveau de détail est relativement élevé dans toutes les parties des Règles qui traitent de 

l’interaction entre le juge et les parties et entre les parties (Parties III-V) et pour l’Accès aux 

informations et preuve (Partie VII). Inversement, il est relativement faible dans les parties sur les 

Voies de recours (Partie IX) ou sur les Frais du procès (Partie XII). De plus, le Préambule traite du 

champ d’application de l’instrument, y compris l’incorporation des cas de consommation et des 

procédures spéciales (telles que celles relatives aux Mesures provisoires, aux Recours collectifs, aux 

Recours). Enfin, le Préambule fait brièvement référence à la relation des Règles avec les systèmes 

modernes de communication et d’enregistrement ainsi qu’avec l’utilisation de l’intelligence artificielle 

(Préambule, VIII). 

 

20. La première partie contient des Dispositions générales, dont une section sur les principes 

fondamentaux sur lesquels les Règles se basent. Dans cette section, un certain nombre d’obligations 

procédurales générales imposées au tribunal, aux parties et à leurs avocats sont énoncées (articles 

2-10), dont les importantes sont la coopération et la proportionnalité. Le devoir de coopération entre 

les juges, les parties et leurs avocats est considéré comme étant d’une importance fondamentale 

pour une administration efficace et correcte de la justice, ainsi qu’un pas important vers l’abandon 

de la division traditionnelle entre les conceptions contradictoires et inquisitoires de la procédure 

civile. Ceci est repris en termes généraux dans l’article 2 (coopération “en vue de promouvoir le 

règlement équitable, efficace et rapide du litige”) et plus en détail dans l’ensemble des Règles avec 

des dispositions plus spécifiques. D’autre part, le principe général de proportionnalité dans le 

règlement des litiges est lui-même devenu un principe procédural de plus en plus important dans 

toute l’Europe. Le principe de proportionnalité est détaillé dans les Règles suivantes, notamment en 

file://///Qnap1/Unidroit/Personal%20Shared%20Folders/Ghin/Full%20Access/GC2020/session%20septembre/C.D.(99)%20B.1%20rév.%20%20Ordre%20du%20jour%20annoté.docx
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ce qui concerne la proportionnalité des sanctions et des coûts. Enfin, cette section contient des 

principes procéduraux fondamentaux inhérents au droit à un procès équitable (articles 11-20): 

certains constituent un acquis consolidé du droit procédural européen, comme le droit d’être entendu, 

la représentation et l’assistance et la transparence de la procédure; d’autres représentent des 

applications supplémentaires de l’obligation générale de coopération, par exemple le devoir des 

parties de coopérer afin de résoudre leur litige de manière consensuelle (article 9), ou le devoir des 

juges de faciliter le règlement à tout stade de la procédure et de fournir des informations sur la 

disponibilité de moyens alternatifs de résolution des litiges (article 10). 

 

21. Les Parties III à VIII contiennent des articles détaillés pour les procédures de première 

instance: gestion coopérative des affaires par les parties et la juridiction, demandes, signification et 

notification, litispendance, procédure préparatoire à l’audience finale, accès aux informations et 

obtention des preuves, jugements et leurs effets. Ces articles comprennent un programme de 

procédure complet qui peut être adapté en fonction de la complexité de l’affaire. La structure de la 

procédure est divisée en trois phases: la phase de la demande écrite, la phase intermédiaire destinée 

à clarifier les questions moins graves ou moins complexes et à identifier les questions qui doivent 

être approfondies lors d’une audience finale, et l’audience finale concentrée suivie de la remise du 

jugement et, le cas échéant, de l’appel (traité dans la Partie IX). 

 

22. Un rôle important est joué par la réglementation de la gestion des affaires. L’une des 

caractéristiques importantes de cette Partie concerne le rôle du juge dans la conduite de la procédure, 

qui ne se limite pas à sa fonction juridictionnelle; en effet, le juge est également tenu de prendre 

une part active à la bonne administration de la justice en coopération avec les parties et les avocats. 

 

23. La quatrième Partie traite de l’ouverture de la procédure, des droits et des devoirs de tous 

les acteurs de cette phase ainsi que du calendrier et du déroulement des actes de procédure. Elle est 

suivie par les Règles relatives à la procédure préparatoire à une audience finale (Partie V). Les autres 

Parties contiennent des articles plus spécifiques sur les différents éléments et phases de la procédure: 

Partie II sur les Parties; Partie VI sur la Signification et la Notification des documents; Partie VII sur 

l’Accès aux informations et preuve; Partie VIII sur le Jugement, la Litispendance et la Chose jugée; 

Partie IX sur les Voies de recours; Partie X sur les Mesures provisoires et conservatoires; Partie XI 

sur les Recours collectifs; et Partie XII sur les Frais du procès. 

V. PROJET DE PUBLICATION 

24. L’ELI et UNIDROIT ont prévu une publication de l’instrument en ligne approuvé conjointement 
en anglais et en français (une fois tous les ajustements, modifications et corrections nécessaires 

inclus). En outre, l’ELI est en liaison avec Oxford University Press pour une publication en libre accès 

afin de faciliter la diffusion des Règles. 

VI. ACTION DEMANDEE 

25. Le Conseil de Direction est invité à adopter les Règles modèles européennes de procédure 

civile ELI/UNIDROIT jointes au présent document. 



ANNEXE I 

ELI – UNIDROIT 

FROM TRANSNATIONAL PRINCIPLES TO 

EUROPEAN RULES OF CIVIL PROCEDURE 

MODEL EUROPEAN RULES OF CIVIL PROCEDURE 

Blackletter rules 

 



 

1 

The European Rules of Civil Procedure 

PART I – GENERAL PROVISIONS 

SECTION 1 – Scope 

Rule 1. Scope 

(1) These Rules apply to the resolution of domestic and cross-

border disputes in civil and commercial matters whatever the 

nature of the court. 

(2) These Rules do not apply to: 

(a) the status or legal capacity of natural persons, rights in 

property arising out of a matrimonial relationship or out 

of a relationship deemed by the law applicable to such 

relationship to have comparable effects to marriage;  

(b) bankruptcy, proceedings relating to the winding-up of 

insolvent companies or other legal persons, judicial 

arrangements, compositions and analogous 

proceedings;  

(c) social security;  

(d) arbitration;  

(e) maintenance obligations arising from a family 

relationship, parentage, marriage or affinity;  

(f) wills and succession, including maintenance obligations 

arising by reason of death. 

(3) These Rules may also apply where incidental issues arise 

which fall within Rule 1(2), if the principal matter in dispute is within 

the scope of Rule 1(1). 
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SECTION 2 – Principles 

A. Co-operation 

Rule 2. General 

Parties, their lawyers and the court must co-operate to promote the 

fair, efficient and speedy resolution of the dispute. 

Rule 3. Role of the parties and their lawyers 

Parties and their lawyers must: 

(a) take reasonable and appropriate steps to settle disputes 

amicably; 

(b) contribute to the proper management of the 

proceedings; 

(c) present facts and evidence; 

(d) assist the court in the determination of the facts and the 

applicable law; 

(e) act in good faith and avoid procedural abuse when 

dealing with the court and other parties. 

Rule 4. Role of the Court – the General Case Management 

Duty 

The court is responsible for active and effective case management. 

The court must ensure that parties enjoy equal treatment. 

Throughout proceedings it shall monitor whether parties and their 

lawyers comply with their responsibilities under these Rules. 

B. Proportionality 

Rule 5. Role of the Court 

(1) The court must ensure that the dispute resolution process is 

proportionate. 

(2) In determining whether a process is proportionate the court 

must take account of the nature, importance and complexity of the 

particular case and of the need to give effect to its general 
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management duty in all proceedings with due regard for the proper 

administration of justice. 

Rule 7. Proportionality of sanctions 

Sanctions for breach of any of the rules must be proportionate to the 

seriousness of the matter involved and the harm caused and reflect 

the extent of participation and the degree to which the conduct 

was deliberate. 

Rule 8. Proportionality of costs 

Costs of proceedings should, in so far as possible, be reasonable 

and proportionate to the amount in dispute, the nature and 

complexity of the particular proceedings, their importance for the 

parties and the public interest. 

C. Settlement 

Rule 9. Role of the parties and their lawyers 

(1) Parties must co-operate in seeking to resolve their dispute 

consensually, both before and after proceedings begin. 

(2) Lawyers must inform the parties about the availability of 

consensual dispute resolution methods, assist them in selecting 

the most suitable method, and, where appropriate, encourage its 

use. They must ensure that they use any mandatory method. 

(3) Parties may ask the court to render a settlement agreement 

enforceable. 

(4) When a consensual settlement as a whole cannot be reached, 

parties must take all reasonable opportunities to reduce the 

number of contested issues prior to adjudication. 

Rule 10. Role of the Court 

(1) The court must facilitate settlement at any stage of the 

proceedings. Particularly, it must ensure that the parties consider 

settlement in the preparatory stage of proceedings and at case 

management conferences. If necessary for furthering the 
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settlement process, it may order the parties to appear before it in 

person. 

(2) The court must inform the parties about the availability of 

different types of settlement methods. It may suggest or 

recommend the use of specific consensual dispute resolution 

methods. 

(3) The court may participate in settlement attempts and assist 

the parties in reaching a consensual resolution. It may also assist 

in drafting settlement agreements. 

(4) Where a judge mediates during a settlement process and 

receives information in the absence of one of the parties, that 

judge must not decide the case. 

D. Right to be heard 

Rule 11. Fair opportunity to present claim and defence 

The court must manage proceedings to ensure that parties have a 

fair opportunity to present their case and evidence, to respond to 

their respective claims and defences and to any court orders or 

matters raised by the court. 

Rule 12. Basis of Court Decisions 

(1) In reaching any decision in proceedings the court must 

consider all factual, evidential, and legal issues advanced by the 

parties. Court decisions must specifically set out their reasoning 

concerning substantial issues. 

(2) The court must not base its decisions on issues that parties 

have not had an opportunity to address. 

Rule 13. Communications with the Court 

(1) The court must not communicate with a party in the absence 

of other parties. This prohibition does not apply to without-notice 

proceedings or to routine procedural administration. 

(2) All communications by parties with the court must be 

provided to all other parties at the time when they are made to the 

court. 
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(3) When the court becomes aware of a failure to comply with 

the requirement in Rule 13(2), it must promptly provide the parties 

with the content of the communication. 

E. Representation and assistance 

Rule 14. Self-representation and mandatory representation 

Except when legal representation is required by law, parties have 

a right to represent themselves in proceeding. 

Rule 15. Representation and assistance in Court 

(1) Parties may engage a lawyer of their own choice. They may 

do so both when they choose to be and when they are required by 

law to be represented by a lawyer. This right includes the right to 

representation by a lawyer admitted to practice in the forum and 

to receive active assistance before the court from a lawyer 

admitted to practice elsewhere. 

(2) Parties may, where the law permits it, be represented or 

assisted in court by an individual or organisation other than a 

lawyer. 

(3) When representing or assisting a party the court must 

respect a lawyer’s professional independence. This includes 

ensuring that lawyers are able to fulfil their duty of loyalty to their 

client and maintain client confidentiality. 

Rule 16. Hearing Parties 

(1) Parties have the right to be heard in person by the court. 

(2) The court may always hear parties in person. 

F. Oral, written and public Proceedings 

Rule 17. Public proceedings 

(1) Hearings and court decisions, including their reasoning, 

must, as a general rule, be public. 

(2) The court may order the proceedings, or parts thereof, 

especially oral hearings and the taking of evidence, to be in private 
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(in camera) for reasons of public policy, including national security, 

privacy, or professional secrets, including business confidentiality, 

or in the interests of the administration of justice. Where necessary 

the court may make suitable protective orders to maintain the 

privacy or confidentiality of hearings held or evidence taken in 

private. 

(3) Judgments and their reasoning shall be accessible to the 

public to the extent that proceedings are open to the public. When 

hearings have been in private, publicity of the judgment may be 

limited to its operative part. 

(4) Court files and records shall be publicly accessible at least to 

persons with a legal interest in them and to those making a 

legitimate inquiry. 

(5) The identity of parties, witnesses and other natural persons 

mentioned in the judgment may be private where strictly 

necessary. 

Rule 18. Oral and Written Proceedings 

(1) Pleadings and applications must be presented initially in 

writing. 

(2) The court may order parties to present oral argument and 

carry out the oral examination of witnesses or experts. Where a 

party requests it, the court must permit oral argument, and may 

permit oral examination. 

(3) The court may order witnesses and experts to submit written 

statements. 

(4) In so far as appropriate, proceedings may be conducted 

using any available means of information and communication 

technology.  

G. Languages, interpretation and translation 

Rule 19. Language of the Court 

Proceedings, including documents and oral communications, must 

as a general rule be in a language of the court. The court may 

permit all or part of the proceedings to be conducted in other 
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languages where doing that would not prejudice the parties or the 

right to a public hearing. 

Rule 20. Interpretation and translation 

(1) Interpretation or translation must be provided by the court 

to parties who are not sufficiently competent in the language used 

in the proceedings. The right to interpretation includes the right of 

parties with hearing or speech impediments to receive appropriate 

assistance. Such interpretation and translation shall ensure the 

proceedings are fair by enabling the parties to participate in them 

effectively. 

(2) Where documents are translated, the parties may agree, or 

the court may order, that such translation be limited to such parts 

of the documents as necessary to ensure the proceedings are fair 

and that the parties are able to participate effectively in them. 

SECTION 3 – Proceedings 

A. Commencement, termination, Concentration and scope 

Rule 21. Commencement and termination 

(1) Proceedings may only be instituted by a party. The court 

cannot institute proceedings on its own motion. 

(2) Parties may terminate proceedings in whole or in part by 

withdrawal, admission of the claim or settlement. 

Rule 22. Concentration of Legal and Factual Issues 

(1) Parties must bring all the legal and factual elements in 

support of, or in objection to, a claim for relief that arise out of the 

same cause of action in one single proceeding.  

(2) Non-compliance with Rule 22(1) renders proceedings on the 

same claim for relief arising out of the same cause of action 

inadmissible. This preclusion does not apply if 

(a) subsequent to the earlier proceeding, there has been a 

change in relevant facts on which judgment in those 

proceedings was based, or 
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(b) the non-compliant party has obtained or acquired a new 

right since judgment was given in the earlier 

proceeding. 

Rule 23. Scope 

(1) The scope of the dispute is determined by the claims and 

defences of the parties in the pleadings, including amendments. 

(2) The court must decide on, and only on, the relief claimed. 

B. Facts, evidence and applicable law 

Rule 24. Facts 

(1) The parties must put forward such facts as support their 

claim or defence. The court may invite the parties to clarify or 

supplement these facts. 

(2) The court must not consider facts not introduced by the 

parties. 

(3) The court may consider such facts not specifically addressed 

by a party but that are necessarily implied by matters of fact put 

forward by the parties or which are contained within the case file. 

It may only do so if they are relevant to a party’s claim or defence 

and the parties have been given a reasonable opportunity to 

respond. 

Rule 25. Evidence 

(1) Each party is required to prove all the relevant facts 

supporting its case. Parties must offer evidence supporting their 

factual contentions. Substantive law determines the burden of 

proof. 

(2) Each party has, in principle, a right to access all forms of 

relevant, non-privileged and reasonably identified evidence. In so 

far as appropriate, parties and non-parties must contribute to 

disclosure and production of evidence. It is not a basis of objection 

to such disclosure by a party that disclosure may favour the 

opponent or other parties. 
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(3) In so far as appropriate the court may invite the parties to 

supplement their offers of evidence. Exceptionally, it may take 

evidence on its own motion.  

Rule 26. Applicable law 

(1) While taking account of any applicable special provisions, the 

parties may present legal arguments supporting their claim or 

defence. 

(2) The court must determine the correct legal basis for its 

decision. This includes matters determined on the basis of foreign 

law. It may only do so having provided the parties a reasonable 

opportunity to present their arguments on the applicable law. 

(3) Where parties are free to dispose of their rights, they may 

agree on the legal basis of the claim or on specific issues in the 

claim. Such an agreement must be explicit and must, even if it was 

made before commencement of the proceedings, be set out in the 

pleadings. The agreement binds the court. 

C. Sanctions for non-compliance and relief from sanctions 

Rule 27.  Sanctions for Non-Compliance with Rules and 

court Orders 

(1) The court shall disregard factual allegations, modifications of 

claims and defences, and offers of evidence that are introduced 

later than permitted by these rules or by court orders, including 

those concerning amendment. Preclusion does not apply if the 

court could have taken notice of the party’s failure or mistake and 

itself failed to raise with the parties whether they wished to seek 

an amendment or relief from sanction. 

(2) As a general rule, the court may continue the proceedings 

and decide on the merits based on the facts and evidence available 

to it. 

(3) The court may draw negative factual inferences, order a 

party or their lawyer to bear the costs of non-compliance, or in 

serious cases of non-compliance render an astreinte, an order for 

payment of a fine, administrative sanction as provided by national 

law, or hold the non-compliant party in contempt. 
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(4) In assessing the nature of any compensation or fine under 

this rule, the court may require payment on the following bases: a 

lump sum; an amount per period of breach; or, an amount per 

offence. In the latter two cases the amount may be subject to a 

maximum as determined by the court. 

Rule 28. Relief from the consequences of procedural non- 

 compliance 

Where a sanction for non-compliance with a rule or court order has 

been imposed, the subject of the sanction may apply for relief from 

that sanction. In considering whether, on application by a party, 

to exercise its discretion to grant relief the court must take account 

of the need for proceedings to be conducted consistently with the 

principles of co-operation and proportionality. 

PART II – PARTIES 

SECTION 1 – General Part 

Rule 29. The Parties to Proceedings 

(1) Parties to civil proceedings are all the persons by and against 

whom the proceedings are brought. 

(2) Anyone who has the capacity to hold a right under 

substantive law may be a party to civil proceedings. 

Rule 30. Litigation Capacity of Natural Persons 

(1) Litigation capacity is the capacity to exercise rights in civil 

proceedings. 

(2) Anyone who has the capacity to exercise rights or obligations 

in their own name under the substantive law shall be deemed to 

have litigation capacity. 

(3) Anyone not within the scope of Rule 30(2) must be 

represented in proceedings by a representative according to the 

rules of the applicable law. 
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Rule 31. Representation of Legal Persons and other entities 

Legal persons and other entities that are parties must exercise 

their rights through natural persons who are entitled to represent 

them according to the substantive law. 

Rule 32. Proof of Representation 

The court may, at any time in the proceedings, order the 

representative to prove the existence or scope of their power to 

act. 

Rule 33. Court Review of its own motion (ex officio review) 

The Court shall at all times ensure compliance with Rules 29 to 31 

and make any appropriate order. 

Rule 34. Persons Entitled to Bring Proceedings 

Persons with litigation capacity must bring proceedings in their own 

name and on the basis of their own substantive rights unless either 

these Rules or substantive law otherwise permit. 

Rule 35. Public Interest 

A person who is authorised by law to act in the public interest, may 

act as a party or intervene in any proceedings. 

SECTION 2 – Special Part 

A. Multiple Parties 

 Joinder of parties 

Rule 36. Voluntary Joinder of Parties 

(1) Multiple parties may bring or defend claims in a single 

proceeding. They may do so if 

(a) their claims are closely connected, and 

(b) the court has jurisdiction with respect to all parties. 
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(2) The court may, where it is necessary for the purpose of 

properly managing the proceedings, order the claims to continue 

as separate proceedings. 

(3) Each of the joined parties acts on their own account. Their 

actions or omissions in the proceedings shall not prejudice the 

other joined parties. 

Rule 37. Consolidation of Separate Proceedings 

The court may order the consolidation of separate proceedings 

pending before it to enable them to be managed properly in a 

single proceeding. 

Rule 38. Necessary Joinder of Parties 

(1) A proceeding must be brought by or against parties jointly 

where either the joint nature of the legal right or the substantive 

law requires a judgment to bind all of the joined parties in the 

same terms. 

(2) A procedural act carried out by one or more of the joined 

parties shall affect all such parties. 

(3) In the case of settlement, waiver of claim, or an admission, 

all the joined parties must consent to be bound by the act. 

 Intervention and Third Parties 

Rule 39. Principal Intervention 

Anyone not a party to proceedings who claims a right in its subject 

matter, may bring a claim directly against one or more of the 

parties in the court, in which the dispute is pending at first instance 

or, if the Court so permits, on appeal. 

Rule 40. Voluntary Intervention in Support of a Party 

(1) Anyone who has a legitimate interest in one or more parties 

succeeding in proceedings may intervene in support of their claim 

or defence. They may intervene at any time before the final 

hearing is concluded. 
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(2) The intervenor in support of a party may not object to any 

procedural step already taken in the proceeding. Intervenors may, 

however, take any procedural step that the party they support may 

take if this is not in conflict with any procedural step taken by that 

party. 

Rule 41. Notice by Voluntary Intervenors 

(1) Anyone seeking to participate in proceedings as an 

intervenor under the preceding Rules must make an application to 

the court. The application must state the basis on which 

intervention is sought. Notice of the application shall be given to 

the parties.  

(2) The parties shall be heard concerning the proposed 

intervention. The court may order the applicant and the parties to 

attend an oral hearing. 

(3) An application to intervene does not suspend the proceedings 

unless the court orders otherwise. 

Rule 42. Third-Party Notice 

(1) A party may give any person notice of the dispute if, in the 

event of that party’s claim or defence being unsuccessful, they 

might have a claim against or be subject to a claim by that person. 

(2) A person given notice under Rule 42(1) becomes a party to 

the proceedings unless the court, upon application, orders 

otherwise. 

(3) The third-party notice must state the matter at issue and the 

reason why they have been given such notice. 

Rule 43. Amicus Curiae 

(1) Any natural or legal person, or other entity, may provide the 

court with submissions concerning important issues in proceedings 

with the consent of the court. The court may also invite such 

submissions.  

(2) Before giving its consent, or inviting submissions, under Rule 

42(1) the court must consult the parties. 
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B. Substitution and Succession of Parties 

Rule 44. Substitution and Succession 

(1) At any time after proceedings are commenced the court must 

permit the substitution or the succession of a party by another 

person where the law requires it. 

(2) At any time after proceedings are commenced the court may 

permit the substitution or the succession of a party by another 

person if that is appropriate in the interest of the good 

administration of justice. 

(3) Unless the court orders otherwise, the proceedings continue 

upon substitution or succession of a party from the position they 

had reached at the time substitution or succession was effected. 

SECTION 3 – Cross border issues 

Rule 45. Capacity of foreign nationals to be a party  

The capacity of foreign nationals or legal persons incorporated 

outside the forum State shall be assessed for foreign nationals 

according to the law of the country of their habitual residence or 

their citizenship, and for legal persons according to the law of the 

State of their incorporation. 

Rule 46. Litigation capacity 

(1) A non-resident’s litigation capacity shall be assessed 

according to the law of their habitual residence or their citizenship. 

(2) A non-resident who lacks capacity to conduct litigation under 

the law of their habitual residence or citizenship but has such 

capacity under the law of the forum State may take procedural 

steps in proceedings on their own behalf. 

(3) A legal person, incorporated outside the forum state, shall 

have its litigation capacity assessed according to the law of the 

place of incorporation. 
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PART III – CASE MANAGEMENT 

Rule 47. Careful Conduct of litigation by the Parties 

Parties must present their claims, defences, factual allegations and 

offers of evidence as early and completely as possible and as 

appropriate to the careful conduct of litigation in order to secure 

procedural expedition. 

Rule 48. Court control of proceedings  

At all stages of the proceedings the court must monitor whether 

parties and their lawyers comply with Rule 47 and any order made 

under Rule 49. 

Rule 49. Means of Case management 

Where necessary for the proper management of proceedings, the 

court shall, in particular: 

(1) encourage parties to take active steps to settle their dispute 

or parts of their dispute and, where appropriate, to use alternative 

dispute resolution methods; 

(2) schedule case management conferences; 

(3) determine the type and the form of the procedure; 

(4) set a timetable or procedural calendar with deadlines for 

procedural steps to be taken by parties and/or their lawyers; 

(5) limit the number and length of future submissions; 

(6) determine the order in which issues should be tried and 

whether proceedings should be consolidated or separated; 

(7) determine the separation of questions concerning 

jurisdiction, provisional measures and statutes of limitation for 

early decision upon special hearings; 

(8) consider necessary amendments regarding the parties’ 

proper representation, the consequences of changes related to the 

parties to litigation and the participation of third parties, 

intervenors, or other persons; 

(9) consider amendments to the pleadings or offers of evidence 

in the light of the parties’ contentions; 
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(10)  require a party’s appearance in person or require a party’s 

representative, who should be fully informed of all matters relevant 

to the proceedings, to be present at a court hearing; 

(11)  address the availability, admissibility, form, disclosure and 

exchange of evidence and, if adequate to the state of proceedings, 

(a) determine the admissibility of evidence; 

(b) order the taking of evidence. 

Rule 50. Case Management Orders 

(1) The court may make any case management order on its own 

motion or on application of a party. When orders or decisions are 

made without prior consultation with the parties or on a without-

notice (ex parte) basis, parties not previously heard may apply for 

the order or decision to be reconsidered at a hearing or on the 

basis of written submissions. 

(2) If the parties agree on a case management measure the 

court shall not determine differently without good reason. 

(3) The court may vary or revoke any case management order 

upon a party’s or its own motion. 

PART IV – COMMENCEMENT OF PROCEEDINGS 

SECTION 1 – Pre-commencement procedural duties 

Rule 51. Duty to promote consensual resolution and 

effective management 

(1) Before proceedings are issued, parties shall co-operate with 

each other in order to avoid unnecessary disputes and costs, to 

facilitate the early consensual resolution of their dispute and, 

where such a resolution is not possible, the proportionate 

management of future proceedings according to Rules 2-11 and 

47-50. 

(2) In order to further the general duty set out in Rule 51(1) 

parties may: 

(a) provide each other with concise details of their potential 

claims or defences; 
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(b) clarify and, wherever possible, narrow the legal and 

factual issues in dispute; and 

(c) identify relevant evidence so as to facilitate effective 

and early assessment of the merits of their positions. 

(3) Parties may also: 

(a) consider a possible timetable for proceedings; 

(b) estimate the potential cost of proceedings; 

(c) consider issues of limitation, jurisdiction, provisional 

measures, and of any other procedural matter. 

SECTION 2 – Commencement and pleadings 

A. Statement of claim 

Rule 52. Submission of the Statement of Claim 

To commence proceedings the claimant must submit a statement 

of claim to the court, as provided in Rule 53. Notice shall be given 

as provided in Part VI. 

Rule 53. Contents of the Statement of Claim 

(1) The statement of claim must state, as a minimum, the 

designation of the specific court and of the parties, the relief 

sought and the grounds therefore. 

(2) The statement of claim should: 

(a) state the relevant facts on which the claim is based in 

reasonable detail as to time, place, participants and 

events; 

(b) describe with sufficient specification the available 

means of evidence to be offered in support of factual 

allegations; 

(c) refer to the legal grounds that support the claim, 

including foreign law, in a way that is sufficient to permit 

the court to determine the claim’s legal validity; 

(d) state the detailed remedy requested, including the 

monetary amount or the specified terms of any other 

remedy sought; 
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(e) allege compliance with any applicable condition 

precedent, according to applicable national law, to 

bringing the claim, such as parties having to engage in 

pre-commencement conciliation or mediation, or having 

to issue a formal demand concerning the subject matter 

of the dispute. 

(3) If a claimant does not fully comply with the requirements of 

Rule 53(2), the court must invite the claimant to amend the 

statement of claim. If a claimant shows good cause why it is not 

possible to provide details of relevant facts or specify the means 

of evidence in their statement of claim but the statement of claim 

nevertheless demonstrates that there is plausible dispute on the 

merits, the court should give due regard to the possibility that 

relevant detailed facts will develop later in the course of the taking 

of evidence. 

(4) Whenever possible, means of evidence on which a claimant 

relies, must be attached to the statement of claim, if feasible with 

a copy for the defendant and other parties. 

(5) A claimant may apply, in their statement of claim, for access 

to evidence under the custody or control of a defendant or non-

party and which are to be offered in support of the claimant’s 

allegations. 

(6) The claimant may respond in a statement of claim to the 

defendant’s defence as known from any exchange of arguments 

before commencement of proceedings. In this case Rule 54 applies 

to this part of their statement of claim. 

(7) If the claimant makes a third party claim or cross-claim 

seeking relief from a third party or a co-claimant Rule 53 applies 

correspondingly. 

Rule 54. Statement of Defence and Counterclaims 

(1) A defendant must, within 30 consecutive days from the date 

of service of notice, respond to the claimant’s statement of claim. 

In appropriate cases, the court may properly extend the time for 

answer by court order. 

(2) Rule 53 concerning the details of statements of claims applies 

to the defendant’s response. 



ELI-UNIDROIT MODEL EUROPEAN RULES OF CIVIL PROCEDURE 

19 

(3) Any failure by a defendant, whether explicit or tacit to deny 

an allegation contained in the claimant’s statement of claim may 

be considered an admission for the purpose of the proceeding and 

obviates proof thereof. 

(4) A defendant must set out in their response to the claimant’s 

statement of claim which allegations are admitted or contested. A 

contested allegation is one that is either denied, neither admitted 

nor denied, or for which an alternative statement of facts is 

alleged. Where the defendant can neither admit nor deny reasons 

must be given in the defence why that is the case. 

(5) If a defendant relies on an affirmative defence, their 

response to the claimant’s statement of claim must allege all facts 

sufficient to permit the court to determine the legal validity of the 

defence, and offer means of evidence in support of the factual 

allegations. Rule 53(2)(a)-(c), (3) and (4) applies. The claimant 

may answer affirmative defences. 

(6) The defendant may state a counterclaim seeking relief from 

a claimant. The defendant may also state a claim against a co-

defendant or a third party. Rule 53 applies. The parties so 

addressed must answer these claims as provided in the previous 

provisions. 

Rule 55. Amendments to Pleadings 

(1) A party, upon showing good cause to the court and upon 

notice to other parties, has a right to amend its claims or defences 

when the amendment does not unreasonably delay the proceeding 

or otherwise result in injustice. In particular, amendments may be 

justified to take account of events occurring after those alleged in 

earlier pleadings, newly discovered facts or evidence that could not 

previously have been obtained through reasonable diligence, or 

new evidence obtained from the exchange of evidence. 

(2) Permission to amend must be granted on such terms as are 

just, including, where necessary, adjournment or continuance, or 

compensation by an award of costs to another party. 

(3) The amendment must be served on the opposing party who 

has 30 consecutive days in which to respond, or such time as the 

court may order. 
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(4) Any party may apply to the court for an order requiring 

another party to provide by amendment a more specific statement 

of that party’s pleading on the ground that the challenged 

statement does not comply with the requirements of these Rules. 

Such a request temporarily suspends the duty to answer. 

Rule 56. Withdrawal and admission of the claim 

(1) With the defendant or defendants’ consent, the claimant may 

terminate the proceeding or any part of it by complete or partial 

withdrawal of the claim without prejudice save as to costs. 

Unilateral withdrawal without prejudice is only permitted if made 

before the first hearing of the court. In any case the claimant shall 

bear the reasonable and adequate costs of other parties. 

(2) A defendant may terminate the proceeding or any part of it 

by admission of the whole claim or a part of the claim. The claimant 

may thereafter file a request to obtain judgment. 

B. Joint application for party agreed proceedings 

Rule 57. Contents of the joint application 

(1) A joint application is a statement of claim in which parties 

jointly may submit to the court their agreement according to Rule 

26, their respective claims and defences, the issues on which they 

disagree and which are to be determined by the court, and their 

respective arguments on those disputed issues. 

(2) In order to be admissible, the joint application must contain:  

(a) the designation of the parties; 

(b) the designation of the court before which the 

proceedings are brought; 

(c) the relief sought, including the monetary amount or the 

specified terms of any other remedy sought; and 

(d) the relevant facts and the legal grounds, on which the 

action is based. 

(3) A joint application must describe the available means of 

evidence to be offered in support of factual allegations. Whenever 

possible, such evidence must be attached to the application. 

(4) It must be signed and dated by the parties. 
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Rule 58. Related agreements 

In so far as procedural rules are subject to party disposition, 

parties may agree on any procedural matter, such as the 

jurisdiction of the court, provisional measures, and publicity of 

hearings (see Rule 26(3)). 

Rule 59. Amendment 

(1) Parties have a right to amend their joint application when the 

amendment does not unreasonably delay management of the 

proceedings. In particular, amendments may be justified in order 

to take account of events occurring after those alleged in earlier 

pleadings, or newly discovered facts or evidence that could not 

previously have been obtained through reasonable diligence. 

(2) Amendments are only admissible upon agreement of the 

parties. 

Rule 60. Termination of party-agreed-proceedings 

Before party-agreed-proceedings are determined by the court, 

parties may terminate them or any part of them by complete or 

partial joint withdrawal. 

PART V – PROCEEDINGS PREPARATORY TO A FINAL HEARING 

Rule 61.  Case management hearings to prepare for the final 

 hearing and determination 

(1) To prepare for a final hearing, the court may hold an early 

case management hearing and if necessary further ones as the 

case progresses. 

(2) Case management hearings may be held in person. If 

appropriate the court may proceed in written form or use any 

available electronic means of communication. 

(3) In or immediately after a case management hearing, the 

court should, upon consultation with the parties: set a timetable 

or procedural calendar with deadlines for parties to complete their 

procedural obligations; set the timetable for a final hearing; and, 

the possible date by which judgment will be given. 
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(4) Whenever appropriate, the court may provide parties with 

advice relevant to their preparation for the final hearing and 

judgment. Such advice should, in so far as possible, be given in 

the early case management hearing. Case management orders 

should be made in or immediately after the early case 

management hearing. 

Rule 62.  Means of Case Management during the pre-final 

hearing phase 

(1) The court may use all the means of case management set 

out in Rule 49(1), (3)- (6). 

(2) Appropriate measures for the disclosure of evidence and the 

taking of evidence before a final hearing are, particularly, 

(a) the production and mutual exchange of documents; 

(b) requests for written witness statements and their 

exchange; 

(c) the appointment of a court expert and expert 

conferences between a court-appointed expert and 

experts appointed by the parties, or between court-

appointed experts; 

(d) requests for information from third parties, including 

public authorities; 

(e) personal inspection of evidence by the court. 

Rule 63. The Closing of Preparatory Proceedings 

(1) As soon as the court is satisfied that both parties have had a 

reasonable opportunity to present their case during the 

preparatory proceedings and that it has had an opportunity to 

clarify issues and take any relevant evidence before the final 

hearing in accordance with Rule 62(2), it will close the proceedings 

and refer the case to the final hearing. Once the pre-final hearing 

phase of proceedings is closed, no further submissions, arguments 

or evidence are allowed, except as provided by Rule 63(2) and Rule 

64(4). 

(2) Only under very exceptional circumstances may the court, on 

its own motion (ex officio) or upon a party’s well-founded 

application, permit further statements and submissions. 
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Rule 64. The Final Hearing 

(1) In so far as practicable, the final hearing should be 

concentrated. A concentrated final hearing may be adapted to the 

use of electronic communication techniques. 

(2) The final hearing must be before the judge or judges who are 

to give the final judgment. 

(3) Ordinarily, the court should take oral evidence and evidence 

on those issues that are still matters of serious dispute between 

the parties.  

(4) All relevant evidence not received by the court in the 

preparatory proceedings may be taken in the final hearing. New 

evidence not offered in the pleadings or upon amendment in the 

preparatory stage may be admitted only if a party shows strong 

and overwhelming reasons for not having produced it earlier. 

(5) The court must properly manage the final hearing according 

to Rules 48-49. In particular, it must 

(a) determine the order in which issues shall be tried; 

(b) require a party’s appearance in person or require a 

party’s representative, who should be fully-informed of 

all matters relevant to the proceedings, to be present at 

the hearing; 

(c) order the taking of evidence. 

(6) Documentary or other tangible evidence must have been 

disclosed to all other parties prior to the final hearing. Oral 

evidence may be taken only if notice has been given to all parties 

of the identity of the person to be examined and the substance of 

their intended evidence. 

(7) Parties must have an opportunity to submit their final 

conclusions including statements on the results of evidence-taking. 

Rule 65. Early Final Judgments 

(1) The court, on its own motion or on the application of a party, 

may give an early final judgment upon simplified proceedings. 

(2) In an early final judgment the court may 

(a) determine that it lacks jurisdiction or competence to 

adjudicate the dispute or whether the claim is 
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inadmissible due to a failure to comply with other 

procedural requirements; or 

(b) give a final judgment or a judgment on part of the claim 

for relief by only deciding questions of law based on 

non-contested facts, or on the basis that there has been 

a failure by the parties to assert necessary and relevant 

facts timeously, or there has been a failure to proffer 

necessary means of evidence timeously; or 

(c) give a judgment upon the withdrawal of a claim, 

whether that was permitted or consented to, or upon an 

admission by the defendant. 

(3) Rules 61–64 and Part VIII of these Rules apply, as 

appropriate to an early final judgment. 

Rule 66.  Judgments on Preliminary Procedural Issues or 

on Legal Issues on the Merits 

(1) The court on its own motion or on the application of a party 

may give a judgment 

(a) deciding a preliminary procedural issue, or 

(b) deciding a legal issue on the merits 

(2) Rules 61–64 and Part VIII of these Rules apply, as 

appropriate to the issue to be determined under this Rule. 

Judgments on preliminary procedural requirements according to 

Rule 133 are subject to independent appeal. 

Rule 67. Provisional Measures and Interim Payment Orders 

The court may make any order for provisional measures according 

to Part X or for an interim payment as provided by Part X, Rules 

199 and following. 
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PART VI – SERVICE AND DUE NOTICE OF PROCEEDINGS 

SECTION 1 –  General part - Service, Due Notice and the Right  

to be Heard 

Rule 68. Service of documents and minimum content 

(1) Statements of claim and any other procedural documents 

amending the relief sought or seeking new relief under Rule 55 

should be served in accordance with Rules 74-78 and 80-81. 

(2) The statement of claim or documents seeking to amend 

proceedings must comply with the requirements of Rules 53 

and 55.  

Rule 69.  Information about the procedural steps 

necessary to contest the claim 

The statement of claim must clearly state the following:  

(a) the procedural requirements for contesting the claim, 

including where applicable: the time limit for contesting 

the claim; the time of any scheduled court hearing; the 

name and address of the court or other institution to 

which a response to the claim should be sent or before 

which to appear, and whether representation by a 

lawyer is mandatory; and 

(b) the consequences of a failure to respond or to appear in 

court, in particular, where applicable, the possibility that 

a judgment may be entered against the defendant in 

default of responding to the claim and the liability for 

costs related to the court proceedings. 

Rule 70. Where the defendant fails to enter an appearance 

Where the defendant has not responded to the statement of claim 

or not appeared in court, default judgment shall only be given 

according to Rule 138(3). 
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SECTION 2 – Responsibility for and methods of service 

A. General Provisions 

Rule 71. Responsibility for service 

(1)  Responsibility for service of documents lies with the 

court/parties.  

(2)  If responsibility lies with the court, upon application the court 

may entrust a party with service of documents if appropriate. 

(3)  Where responsibility lies with the parties the court retains 

supervisory control which may include the power to set aside 

service. 

Rule 72. Applicability of rules  

The following rules on service methods apply to the documents 

referred to in Rule 68 and to any other documents required to be 

served including court decisions. 

Rule 73. Priority of methods guaranteeing receipt 

Documents shall be served using a method that guarantees receipt 

(Rules 74-76). If such service is not possible, alternative service 

methods, as specified in Rule 78. Where the address for service is 

unknown or other methods of service have failed, methods of last 

resort, specified in Rule 80, may be used to effect service. 

B. Methods of Service 

Rule 74. Service guaranteeing receipt  

(1) Service guaranteeing receipt includes  

(a) service by physical delivery attested to by an 

acknowledgement of receipt signed by the addressee or 

by a document signed by a court officer, bailiff, post 

officer or other competent person who effected the 

service stating that the addressee has accepted the 

document, and the date of the service; 
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(b) service via a designated electronic information system 

using appropriately high technical standards attested to 

by an acknowledgement of receipt that the system 

generates automatically where the addressee has a 

legal obligation to register with that system. Such an 

obligation shall be imposed on legal persons and on 

natural persons engaging in independent professional 

activities for disputes relating to their trade or 

profession; 

(c) service by other electronic means if the addressee has 

previously and explicitly agreed to use this service 

method or is under a legal obligation to register an e-

mail address for the purpose of service. Such service 

must be attested to by the addressee’s 

acknowledgement of receipt, which must include the 

date of receipt, and which is returned by the addressee;  

(d) postal service attested to by an acknowledgement of 

receipt, which must include the date of receipt, and 

which is signed and returned by the addressee. 

(2) Where an acknowledgment of receipt, under Rule 74(1)(c) or 

(d), is not received within a designated time, service according to 

Rule 74(1)(a) or (b), if available, should be attempted before 

alternative service methods can be used. 

Rule 75. Service on legal persons by physical delivery 

If Rule 74(1)(a) or (d) applies, service on a statutory 

representative of a legal person can be effected at the business 

premises. Business premises include the principal place of 

business, the place of the legal person’s statutory seat, the central 

administration, or a branch, agency or establishment if the dispute 

arises out of the activity of that branch, agency or establishment. 

Rule 76. Service on representatives 

(1) If a minor or a party that lacks legal capacity has a legal 

custodian or guardian, service on them is equivalent to service on 

the addressee. 

(2) Service on a person nominated to receive service by the 

addressee is equivalent to service on the addressee. 
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Rule 77. Refusal to accept service 

Service according to Rule 74(1)(a) also includes service attested 

to by a document signed by the competent person who effected 

the service and stating that the addressee refused to receive the 

document. The document must be deposited at a specified place 

for a certain period of time for the purpose of collection by the 

addressee who has been informed where and when to collect the 

document. 

Rule 78. Alternative service methods  

(1) If the addressee is not available for service according to Rule 

74, the following alternative service methods effected by a court 

officer, bailiff, postal officer or other competent person are 

available 

(a) service at the addressee’s home address on persons 

who are living in the same household as the addressee 

or are employed by the addressee, and who have are 

able and willing to accept the document; 

(b) in the case of a self-employed addressee or a legal 

person, service at the addressee’s business premises on 

persons who are employed by the addressee, and who 

are able and willing to accept the document; 

(c) depositing the document at a post office or with 

competent public authorities and placing written 

notification of that deposit in the addressee’s mailbox. 

In such a case the notification must clearly identify the 

document as a court document, the date by which it 

must be collected, the place where it can be collected 

and the contact details of the relevant person effecting 

service. Service is only effected when the document is 

collected. 

(2) Service according to Rule 78(1)(a) and(b) shall be attested 

to by:  

(a) a document signed by the competent person who 

effected service, indicating:  

(i)  the method of service used; 

(ii)  the date of service; and 
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(iii)  the name of that person and their relationship 

to the addressee,  

or 

(b) an acknowledgement of receipt by the person served. 

(3) Service according to Rule 78(1)(a) and (b) is not allowed if 

the recipient is the party opposing the addressee in the 

proceedings. 

(4) Service according to Rule 78(1)(c) shall be attested to by: 

(a) a document signed by the competent person who 

effected service, indicating: 

(i)  the method of service used; and 

(ii)  the date of collection,  

or 

(b) an acknowledgement of receipt by the person served. 

Rule 79. Service of documents during proceedings 

(1) During proceedings, if a party is represented by lawyer, 

service of documents may normally be effected on the lawyer or 

from lawyer-to-lawyer without Court intervention. Lawyers must 

provide an electronic address that can be used for service of 

documents. 

(2) During proceedings, if a party is represented by a lawyer, 

they must notify the Court and any lawyer who represents other 

parties or intervenors of any change of postal or electronic 

address. 

(3) During proceedings, parties must notify the court of any 

change of residence, of place of business or of their postal or 

electronic address. 

Rule 80. Service methods of last resort 

(1) If service by methods that guarantee receipt (Rules 74-77) 

or alternative service (Rule 78) is not possible because the 

addressee’s address is unknown or service has otherwise failed, 

service of documents may be effected as follows: 

(a) by publication of a notice to the addressee in a form 

provided for by law of the forum state, including 
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publication in electronic registers accessible to the 

public, and 

(b) by sending a notice to the addressee’s last known 

address or e-mail address, if applicable. 

(c) For the purpose of subparagraphs (a) and (b), notice 

means information which clearly states the character of 

the document to be served as a court document, the 

legal effect of the notification as effecting service, 

information as to where the addressee can collect the 

documents or copies thereof, and the date by which 

they have to be collected.  

(2) The address is unknown if the Court or the party responsible 

for service has made every reasonable effort to discover the 

addressee’s present address. Efforts to find the present address 

must be documented in the Court files.  

(3) Service shall be deemed to be effected within two weeks after 

publication of the notice and after having sent the notice to the 

last known address or e-mail address, as applicable. If there is no 

last known address or e-mail address service shall be deemed to 

be effected within two weeks after publication of the notice. 

Rule 81. Cure for defective service  

If service of documents does not meet the requirements of Rules 

74-79, such non-compliance will be cured if the addressee’s 

conduct proves that they received the document to be served 

personally and in sufficient time for them to arrange their defence 

or in any other way respond as required by the nature of the 

document. 

SECTION 3 – Cross border issues 

A. In the European Union 

Rule 82. Language requirements 

(1) In the case of natural persons not engaging in independent 

professional activities the documents referred to in Rule 68 and the 

information referred to in Rule 69 must be in a language of the 
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proceedings and, unless it is evident that the addressee 

understands the language of the forum, also in a language of the 

European Union member State of the individual’s habitual 

residence. 

(2) In the case of legal persons the documents referred to in Rule 

68 and the information referred to in Rule 69 must be in a language 

of the proceedings, and also the language of the legal person’s 

principal place of business, its statutory seat or of the principal 

documents in the transaction. 

Rule 83. Non-application of Rule 81 

If service of documents does not comply with the language 

requirements of Rule 82, Rule 81 does not apply. 

Rule 84. Modification of time periods 

If the addressee is domiciled in a European Union Member State 

different from the forum State then the time periods provided in 

Rule 80(3) are four weeks instead of two weeks.  

B. Outside the European Union 

Rule 85. General Rule 

The preceding rules also apply when the addressee has no domicile 

or habitual residence within the European Union, subject to 

Rule 86.  

Rule 86. Relationship to the Hague Service Convention 

Where there is occasion to transmit a judicial or extra-judicial 

document for service outside the European Union, the application 

of the preceding rules is without prejudice to the application of the 

Hague Convention of 15 November 1965 on the Service abroad of 

Judicial and Extra-judicial Documents in Civil or Commercial 

Matters. 
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PART VII – ACCESS TO INFORMATION AND EVIDENCE 

SECTION 1 – General part 

A. General Provisions on Evidence 

Rule 87. Standard of Proof 

A contested issue of fact is proven when the court is reasonably 

convinced of its truth. 

Rule 88. Matters Not Requiring Positive Evidence 

(1) The following do not require positive evidence:  

(a) admitted facts; 

(b) uncontested facts;  

(c) facts which are notorious to the court.  

(2) The existence of facts can be presumed on the basis of other 

proven facts. 

(3) When a party has possession or control of evidence 

concerning a relevant fact and that party, without justification, fails 

to produce it, the court may consider that relevant fact to be 

proven. 

Rule 89. Relevance 

(1) Relevant evidence is admissible.  

(2) The court, whether of its own motion or on application by a 

party, shall exclude evidence that is irrelevant. Relevance is 

determined by the court by reference to the matters alleged in the 

parties' pleadings. 

Rule 90. Illegally Obtained Evidence 

(1) Except where Rule 90(2) applies, illegally obtained evidence 

must be excluded from the proceedings. 

(2) Exceptionally, the court may admit illegally obtained 

evidence if it is the only way to establish the facts. In exercising 

its discretion to admit such evidence the court must take into 
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account the behaviour of the other party or of non-parties and the 

gravity of the infringement. 

Rule 91. Evidentiary Privileges and Immunities 

(1) Effect should be given to privileges, immunities, and similar 

protections for all persons who are heard in order to provide 

information in a case or concerning the production of evidence or 

other information.  

(2) In particular, evidence may not be elicited in violation of: 

(a) the right of a spouse, partner equal to a spouse or close 

relative of a party to refuse testimony; 

(b) the right of a person not to incriminate themselves; 

(c) legal professional privilege, any other professional 

privilege, confidence, trade secrets and other similar 

interests as provided by law; 

(d) confidentiality of communications in settlement 

negotiations unless the negotiations have occurred in a 

public hearing or overriding public interests so require;  

(e) national security interests, State secrets or other 

equivalent public interest issues. 

(3) The court should consider whether these protections justify 

a party’s failure to disclose evidence or other information when 

deciding whether to draw adverse inferences or to impose 

sanctions.  

(4) The court should recognise these protections when imposing 

sanctions on a party or non-party in order to compel disclosure of 

evidence or other information.  

(5) A claim of privilege, immunity or other similar protection 

made with respect to a document shall describe it in sufficient 

detail to enable another party to challenge the claim. 

B. Management of Evidence 

Rule 92. Management and Presentation of Evidence  

(1) Whenever necessary and appropriate, the court must order 

the taking of relevant evidence offered by a party. Where the court 



Blackletter rules 

34 

makes such an order it may make case management orders 

concerning the sequence and timing of the production of evidence. 

The court may also make orders, where appropriate, concerning 

the form in which evidence will be produced. Rules 49(9) and (11), 

50, 62, 64(3)-(6) and 107 apply. 

(2) The court, while affording the parties an opportunity to 

respond, may suggest evidence not previously proposed by a 

party, which it considers may be relevant to an issue in dispute. If 

a party accepts such a suggestion, the court will order the taking 

of that evidence so that it may be offered in support of that party’s 

contentions of fact and law. 

(3) Exceptionally, the court may, while affording the parties an 

opportunity to respond, order the taking of evidence not previously 

proposed by a party. 

(4) The court shall provide each party with a fair opportunity and 

adequate time to respond to evidence presented by another party 

or taken by the court. 

Rule 93. Admission by a Failure to Challenge Evidence 

The court may take a party’s unjustified failure to make a timely 

response to an opposing party’s contention as a sufficient basis for 

considering that contention to be admitted or accepted. Before 

doing so the court must inform the party that it is considering 

drawing such a conclusion concerning the evidence and provide 

them with an opportunity to respond. 

Rule 94. Early Party Identification of Evidence 

Parties must identify evidence which they intend to produce to 

support the factual allegations set out in their pleadings.  

Rule 95. Notification of Evidence 

(1) Parties must make documentary or tangible evidence 

available to other parties.  

(2) Parties may only propose witness evidence if notice is given 

to all other parties of the relevant witnesses’ identity and the 

subject-matter of their proposed evidence.  
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(3) The court may direct that parties keep evidence of which they 

have been notified confidential. 

Rule 96. Additional Evidence after Amendment  

The court may, while affording the parties an opportunity to 

respond, permit or invite a party to clarify or amend their factual 

contentions and to offer additional evidence accordingly. 

C. Presentation and Evaluation of Evidence 

Rule 97.  Conduct of Hearings where evidence is to be  

adduced 

(1) Whenever appropriate, the court will hear and receive 

evidence directly at a hearing before the parties unless, 

exceptionally, it has authorised evidence to be taken by an 

individual authorised to act on its behalf or at another location. 

(2) Any hearing where evidence is taken shall be video recorded, 

provided that the necessary technical equipment is available. The 

video recording must be kept under the court’s direction.  

(3) The taking of evidence, in hearings or in camera, can involve, 

where appropriate, the use of technology, such as 

videoconferencing or similar distance communication technologies. 

Rule 98. Evaluation of Evidence  

The court will freely evaluate evidence. 

Rule 99. Sanctions concerning Evidence 

The court, whether on its own motion or on application by a party, 

may impose sanctions under Rule 27 when: 

(a) a person has unjustifiably failed to attend to give 

evidence or to answer proper questions, or to produce 

a document or other item of evidence; 

(b) a person has otherwise obstructed the fair application 

of the rules concerning evidence. 
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SECTION 2 – Access to evidence orders 

Rule 100. General Framework 

When making orders under the Rules in this Part the court will give 

effect to the following principles: 

(a) as a general rule, each party should have access to all 

forms of relevant and non-privileged evidence;  

(b) in response to a party’s application, under Rule 101, 

seeking access to evidence, the court will, if the 

application is granted, direct the production of relevant, 

non-privileged, and sufficiently identified evidence held 

or controlled by another party or, if necessary, by a non-

party, even if such production might be adverse to that 

person’s interests.  

Rule 101. Application for Access to Evidence 

(1) Subject to the considerations and procedure contained in 

these Rules, any claimant or defendant, or any prospective 

claimant who intends to commence proceedings, can apply to the 

court for an order securing access to relevant and non-privileged 

evidence held or controlled by other parties or non-parties.  

(2) An application for an order securing access to evidence may 

include an application for the imposition of measures to protect or 

preserve evidence, including an application for provisional or 

protective measures under Part X. 

(3) Material or information supplied under this rule only becomes 

evidence when it is formally introduced as such into the 

proceedings by a party or exceptionally by the court according to 

Rules 25 (3), 92 (2) and (3) and 107 (2). 

Rule 102.  Relevant Criteria where an application for 

access to evidence is made 

(1) A party or prospective party applying for an order for access 

to evidence must 

(a) identify, as accurately as possible in the light of the 

circumstances of the case, the specific sources of 

evidence to which access is sought, or alternatively 
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(b) identify closely defined categories of evidence by 

reference to their nature, content, or date. 

(2) An application must satisfy the court of the plausibility of the 

merits of the applicant’s claim or defence by demonstrating that 

(a) the requested evidence is necessary for the proof or 

proposed proof of issues in dispute in proceedings or in 

contemplated proceedings; 

(b) the applicant cannot otherwise gain access to this 

evidence without the court’s assistance; and  

(c) the nature and amount of evidence subject to the 

application is reasonable and proportionate. For this 

purpose the court will take into account the legitimate 

interests of all parties and all interested non-parties. 

(3) If an application for access to evidence is made prior to the 

commencement of proceedings, the applicant must indicate with 

sufficient precision all elements necessary to enable the court to 

identify the claim for relief which the applicant intends to make. 

(4) The court may not grant any application under this Rule 

which involves a vague, speculative, or unjustifiably wide-ranging 

search for information. 

Rule 103. Confidential Information 

(1) The court shall consider whether an application under Rule 

101 for access to evidence concerns or includes confidential 

information, especially in relation to non-parties. In so doing, the 

court must have regard to all relevant rules concerning the 

protection of confidential information. 

(2) Where necessary, in the light of the circumstances of the 

case, the court, amongst other things, may make an order for 

access to evidence containing confidential information adjusted in 

one or more of the following ways in order to protect the relevant 

interest in maintaining confidentiality 

(a) redacting relevant sensitive passages in documents; 

(b) conducting hearings in camera; 

(c) restricting the persons allowed to gain access to or 

inspect the proposed evidence; 
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(d) instructing experts to produce a summary of the 

information in an aggregated or otherwise non-

confidential form; 

(e) writing a non-confidential version of a judicial decision 

in which passages containing confidential data are 

deleted; 

(f) limiting access to certain sources of evidence to the 

representatives and lawyers of the parties and to 

experts who are subject to a duty of confidentiality. 

Rule 104. Sanctions for Breach of Confidentiality 

(1) If a person breaches any duty of confidentiality the aggrieved 

party may apply to the court for an order imposing one or more of 

the following sanctions 

(a) wholly or partially dismissing a party in breach’s claim 

or defence, where the substantive proceedings are still 

pending; 

(b) declaring the party or other person in breach liable for 

damages and ordering payment of such compensation; 

(c) ordering the party in breach to pay the costs of the 

substantive proceedings irrespective of the outcome of 

those proceedings; 

(d) imposing on the party or the person in breach a fine 

appropriate to the breach; 

(e) imposing on the party’s representative or 

representatives or the person in breach a fine 

appropriate to the breach. 

(2) Any sanction imposed by the court under Rule 104(1) must 

be proportionate to the nature of the breach. In determining the 

proportionality of the sanction the court must take particular 

account of the fact that a breach occurred before proceedings on 

the merits were commenced, where that is the case. 

Rule 105. Access to Evidence held by Public Authorities 

(1) Except where information is protected on public interest 

grounds, Government and other public agencies must comply with 

an order made under these Rules. 
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(2) Where a Government or public agency seeks to refuse access 

to evidence on public interest grounds, they must provide the court 

with a reasoned explanation of the basis for their refusal and must 

satisfy with the requirements set out in Rule 91(5). 

Rule 106. Time of Applications  

(1) Applications for access to evidence may be made prior to the 

initiation of proceedings, in a statement of claim, or in pending 

proceedings. 

(2) If an order has been made prior to the initiation of 

proceedings, where appropriate, the successful applicant may be 

required to initiate proceedings within a specified, reasonable, 

period of time. If the applicant fails to comply with this requirement 

the court may set aside the order, direct the return of any evidence 

supplied to the applicant further to the order, impose an 

appropriate sanction on the party in default, or make any other 

appropriate order. 

Rule 107. The Process for Granting Access Orders 

(1) The court shall determine an application for an order under 

Rule 101(1) for access to evidence according to Rule 50. 

(2) Orders under Rule 101(1) may be made by the court on a 

without-notice basis in very exceptional cases only. Where it does 

so it must permit parties and affected non-parties to be heard at a 

with-notice hearing. 

(3) If applications for access to evidence are made prior to the 

commencement of proceedings the court should ordinarily 

determine the application only after giving any affected party or 

non-party an opportunity to respond and make representations 

concerning the grant of the order, its scope and proposed 

implementation. 

(4) The party or non-party from whom access to evidence is 

sought may apply for the grant of a different but no less effective 

form or method of access. Such an application must demonstrate 

that the proposed alternative will be less burdensome to the party 

to whom it is to provide access. 
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Rule 108. Costs and Security 

(1) The cost of implementing an order for access to evidence 

shall be borne by the applicant. Where appropriate the court may 

require the applicant to make an immediate payment of costs to a 

party or non-party against whom the order is made. 

(2) The court may, upon the application of the person against 

whom an order for access to evidence is made, order security to 

be given by the party in whose favour the order is made. The order 

shall be for any predictable expense to be incurred in the 

implementation of that order. If security is required by the court, 

it must be provided before any order for access can be given effect. 

(3) At the conclusion of the proceedings the court may determine 

the incidence of costs differently from the general rule. 

Rule 109. Implementation 

The court shall ensure that any such necessary and practical steps 

required to implement orders for access to evidence are 

implemented fairly and effectively. Such steps may include:  

(a) issuing directions concerning the appropriate place and 

manner in which the order is to be carried out;  

(b) directing that the applicant may be assisted by an 

expert;  

(c) or, by making any relevant order under Part X of these 

Rules. 

Rule 110. Non-compliance with Access Orders 

(1) The court may impose any one or more of the following 

sanctions upon any party or non-party who is subject to, and aware 

of, an order requiring the giving of access to evidence, and 

destroys or conceals such evidence, or otherwise renders it 

impossible to carry out the order successfully 

(a) declaring as admitted the facts which form the subject-

matter of the relevant order for access to sources of 

evidence; 

(b) treating the defendant or prospective defendant as 

having impliedly conceded the basis or any relevant part 
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of the claim which has been made or which was 

proposed by the applicant; 

(c) imposing on the relevant respondent to the order (and 

in accordance with the relevant court’s established 

disciplinary powers) an appropriate penalty per day of 

delay in implementing the order. 

(2) An order made under Rule 110(1) must be proportionate to 

the nature of the non-compliance and may only be made on 

application of the party in whose favour the order requiring access 

to evidence was made. 

(3) This Rule is without prejudice to any other sanctions or 

disciplinary procedural measures available to the court, including 

measures according to Rules 27 and 99. 

SECTION 3 – Types of evidence 

A. Documents 

Rule 111. Documentary and Electronic Evidence 

(1) Parties may offer any relevant document as evidence.  

(2) Document means anything in which information is recorded 

or maintained in any form, including but not limited to paper or 

electronic form. Information may be recorded in writing, pictures, 

drawings, programmes, voice messages, or electronic data, 

including e-mail, social media, text or instant messages, metadata, 

or other technological means. It may be maintained electronically 

on, but not limited to, computer, portable electronic devices, 

cloud-based or other storage media. 

(3) Documents that a party maintains in electronic form must 

ordinarily be submitted or produced in electronic form, unless the 

court orders otherwise. 

(4) Parties may challenge the authenticity of any document 

submitted as evidence. In such a case, the court must order the 

parties to take such steps as are necessary to establish the 

document’s authenticity.  
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Rule 112. Authentic Instruments 

(1) An authentic instrument is a document, which has either 

been formally drawn up or the authenticity of which has been 

certified by a public authority. 

(2) Electronically recorded authentic instruments have the same 

probative force as those recorded in paper. 

Rule 113. Documents: Language and Translation 

(1) On the application of a party or on the court’s own motion, 

any document shall be produced in or translated into a language 

of the court.  

(2) Translation of lengthy or voluminous documents may be 

limited according to Rule 20(2). 

B. Testimonial Evidence 

Rule 114. Witnesses of Fact 

(1) Subject to considerations of relevance, admissibility, case 

management and privilege or immunity, a party may present the 

evidence of any witness of fact.  

(2) If a witness whose evidence satisfies the requirements of 

Rule 114(1) refuses to give evidence, whether in whole or in part, 

they can be ordered to do so by the court. 

(3) A witness is under an obligation to tell the truth while giving 

their evidence. The court may require a witness to give their 

evidence under oath. The court may instruct the witness 

accordingly prior to the examination. 

Rule 115. Witness evidence 

(1) Ordinarily, witness evidence should be received orally. The 

court may, however and upon having received submissions from 

the parties on the issue, require that such evidence be given 

initially in writing. Such written evidence must be supplied to all 

other the parties in advance of the hearing where the witness is to 

give oral evidence. Oral evidence at a hearing may be limited to 
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supplemental questioning following the presentation of a witness’s 

written evidence. 

(2) Each witness shall appear in person unless the court allows 

the use of video-conferencing or of similar technology with respect 

to that witness.  

(3) A person giving evidence may be questioned first by the court 

or the party adducing their evidence. Where a witness has first 

been questioned by the court or by party other than the one 

adducing their evidence, that party must be given the opportunity 

to put supplemental questions directly to the witness. 

(4) Parties may challenge the reliability of witness evidence.  

Rule 116. Witnesses: Language and Translation 

(1) Where a witness is not competent in an official language in 

which the proceeding is being, or may be, conducted interpretation 

or translation must be provided by the court. 

(2) Where appropriate, and with the court’s and parties’ consent, 

a witness may testify in a language other than the official language 

of proceedings. 

Rule 117. Witness Statements 

(1) A party may, with the court’s consent, present a written 

statement of sworn testimony from any person. Such a statement 

must be in their own words and contain their testimony about 

relevant facts.  

(2) The court, in its discretion, may consider such written 

statements as if they were made by oral testimony at a hearing 

before the court. 

(3) A party may apply for an order requiring the personal 

appearance of the author of such a written statement before the 

court. Where such an order is made, the witness may be examined 

by way of supplemental questioning by the court or the opposing 

party. 
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C. Examination of Parties 

Rule 118.  Examination of Parties and Consequences of 

Refusal to Respond 

(1) The court may accord evidentiary effect to any statement 

made by a party that has been questioned before the court. Rule 

114(3) applies correspondingly. 

(2) Each party shall be given an opportunity to question their 

opponent in front of the court on relevant issues of fact. 

(3) The court can draw relevant inferences if a party unjustifiedly 

refuses to appear at a hearing or to answer any relevant question 

put to them by their opponent or by the court or refuses to swear 

an oath. 

(4) If the party to be questioned is a legal person, it shall provide 

the identity of the natural person or persons who participated 

directly in the relevant course of events on its behalf, in order for 

them to be questioned, provided they can still be considered as a 

representative of that legal person. The court may draw relevant 

inferences if a legal person fails, without justification, to provide 

this information. 

D. Expert Evidence 

Rule 119. Party-appointed Experts 

Parties may present expert evidence on any relevant issue for 

which such evidence is appropriate. They may do so through an 

expert of their choice.  

Rule 120. Court-appointed Experts 

(1) The court may appoint one or more experts to give evidence 

on any relevant issue for which expert evidence is appropriate, 

including foreign law.  

(2) Experts can be individuals or legal entities. In the case of 

legal entities at least one individual must assume responsibility for 

the expert’s report.  

(3) If the parties agree upon an expert, the court ordinarily 

should appoint that expert. 
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(4) Parties may object to the appointment of a court-appointed 

expert on grounds of bias. Where there is a reasonable 

apprehension of bias, the court must either, as relevant, refuse to 

appoint the expert, rescind their appointment or set aside their 

evidence in its entirety. 

Rule 121. Instructions to Court-appointed Experts 

(1) The court shall instruct experts concerning the issues on 

which they are to provide evidence. It should set reasonable time 

limits within which any such expert should submit their written 

report or reports.  

(2) In an appropriate case, the court may extend or limit the 

scope of its instructions to an expert. It may also vary any time 

limit for submission by an expert of their report.  

(3) The court must inform the parties of any orders given or 

varied under this Rule. 

(4) Where a party objects to the nature or scope of instructions 

given by the court to an expert, it may apply to the court to vary 

those instructions. 

Rule 122. Duties of Experts 

(1) An expert, whether appointed by the court or by a party, 

owes a duty to the court to present a full, objective and impartial 

assessment of the issue addressed. 

(2) No expert may give evidence outside their field of expertise. 

An expert may also refuse to give evidence for the same reasons 

a witness may refuse to give evidence.  

(3) An expert must not delegate their task to third parties unless 

authorised to do so by the court. 

(4) Where an expert, without a reasonable explanation, fails to 

render their evidence within time limits set by the court, the court 

may impose appropriate sanctions. 

Rule 123. Expert Access to Information 

(1) Court-appointed experts should be provided with access to 

all relevant and non-privileged information necessary to enable 

them to prepare their written report.  
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(2) In particular, a court-appointed expert may ask a party to 

provide any information, to provide access to any documents, 

permit inspection of property or entry upon land for the purposes 

of inspection, to the extent that such are relevant and material to 

the proceedings. 

(3) In appropriate circumstances, an expert may examine a 

person or have access to information derived from a physical or 

mental examination of that person. 

Rule 124. Expert Reports and Oral Evidence  

(1) Expert evidence should ordinarily be given in the form of a 

written report. However, in simple cases, the court may order that 

expert evidence be given orally.  

(2) An expert may give oral testimony to explain their written 

report either on the court’s request or on the application of any 

party. Subject to any applicable legal provisions, such oral 

testimony may be given at a hearing or via any appropriate means 

of distance communication, such as, but not limited to, video-

conferencing.  

(3) The court may require an expert to give their evidence, 

whether that is in the form of a written report or by way of oral 

testimony, on oath. 

(4) Where an expert gives oral testimony, parties may only ask 

the expert questions that are relevant to their report. 

(5) If a party-appointed expert fails to appear when duly 

summoned to attend an oral hearing, and does so without a valid 

reason, the court may disregard that expert’s written report. 

Rule 125. Costs 

(1) The fees and expenses of a court-appointed expert shall form 

part of the costs of the proceedings. The court may order that a 

party who applies for an expert to be appointed pay their fees in 

advance.  

(2) The fees and expenses of a party-appointed expert shall only 

be recoverable from the other party if the court so orders. 
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E. Judicial Inspection 

Rule 126. Judicial Inspection in General 

(1) A party may apply for an order permitting the examination 

of persons or things. To facilitate such an examination the court 

may authorise access to evidence, including access to land or 

private premises. To ensure the adequacy of inspection, access 

may be subject to such conditions as the court considers just with 

regard to the special circumstances of the case and in accordance 

with applicable law. 

(2) A party may apply for permission to carry out a physical or 

mental examination of a person. The court, in consultation with 

the parties, shall determine the timing and arrangements for such 

an examination. 

(3) The court may inspect or require the inspection of evidence 

by a court-appointed or party-appointed expert, as it deems 

appropriate. 

(4) Parties and their representatives may attend an inspection or 

examination ordered under this Rule, unless the court provides 

otherwise. 

(5) In this Rule and in Rule 127(1), ‘things’ refers to any physical 

or electronic item, movable or immovable elements of such items. 

Rule 127. Non-Parties and Judicial Inspection 

(1) The court may order non-parties to produce things for 

inspection by the court or a party. 

(2) The provisions set in Section 2 of Part VII of these Rules 

apply to any order to be made or made under Rule 127(1). 
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SECTION 4 - Cross-border issues 

A. In the European Union 

Rule 128. Cross-border Evidence-Taking within the 

European Union 

(1) When evidence has to be taken in another European Union 

Member State and when access is needed to evidence located in 

another Member State, the court and the parties may rely on the 

provisions of Council Regulation (EC) No 1206/2001 of 28 May 

2001 on cooperation between the courts of the Member States in 

the taking of evidence in civil or commercial matters. 

(2) Without prejudice to the application of Council Regulation 

(EC) No 1206/2001 of 28 May 2001 on cooperation between the 

courts of the Member States in the taking of evidence in civil or 

commercial matters, 

(a) the court may directly summon a witness residing in 

another Member State; 

(b) the court may appoint an expert to submit a report, the 

preparation of which requires the undertaking of 

activities (inspection of persons or premises located) in 

another Member State; 

(c) a party or non-party, to whom an order for access to 

evidence is addressed, and who is residing or domiciled 

in the Member State of the court, is under a duty to 

produce the required documents and evidence, even if 

they are located in a Member State different to the one 

of the court issuing the order; 

(d) a court may address an order for access to evidence to 

prospective parties and to non-parties domiciled in 

another Member State. 
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B. Outside the European Union 

Rule 129. Cross-border Evidence Taking of outside the 

European Union 

When evidence needs to be taken outside the European Union or 

when the addressee of an order for access to evidence has no 

domicile or habitual residence within the European Union, the court 

and the parties may rely on the provisions of the Convention on 

the taking of evidence abroad in civil or commercial matters 

(Hague Evidence Convention of 18 March 1970) or of other 

relevant international conventions. 

PART VIII – JUDGMENT, RES JUDICATA AND LIS PENDENS 

SECTION 1 – General Part 

Rule 130. Types of judgment 

(1) The court may give  

(a) a final judgment, which is a judgment deciding the 

whole of a claim for relief; 

(b) a judgment deciding part of a claim for relief (a partial 

judgment); 

(c) where more than one claim for relief is made, a final 

judgment deciding one or more, but not all, of the 

claims for relief; 

(d) a judgment on preliminary procedural issues or on 

specific legal issues on the merits (see Rule 66); 

(e) a judgment in default. 

(2) Where the court gives a judgment that does not decide the 

whole of a claim for relief, the proceedings continue in respect of 

such parts for which judgment has not been given. If the court’s 

judgment on a part of the claim for relief, on a procedural issue, 

or on legal issues on the merits is subject to appeal the court may 

exercise its discretion whether to continue or stay the proceedings 

according to the circumstances of the case. 
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Rule 131. Structure of a judgment 

A judgment must contain 

(a) the court’s designation and composition; 

the place and date of the judgment; 

(b) the names of the parties and, if applicable, of their 

lawyers; 

the relief claimed; 

the order of the court; 

(c) the legal and factual grounds for the judgment; 

(d) the signature of the judge or judges, if necessary; 

(e) the signature of the court clerk, if necessary; and 

(f) where relevant, information on formal requirements of 

any available means to challenge the decision. 

Rule 132. Contents of judgments 

(1) A judgment, depending on the nature of the relief claimed, 

may 

(a) order a defendant to do or not to do something,  

(b) create, alter or terminate a legal relationship, 

(c) make a declaration of rights, or 

(d) dismiss the claim for relief either on procedural grounds 

or where it determines it to be without merit. 

(2) The court may only grant a declaratory judgment, including 

a negative declaratory judgment, if the claimant can establish that 

they have a legitimate interest in obtaining the declaration sought. 

Rule 133.  Procedural requirements of judgments on the 

merits 

The court may only give a judgment on the merits when it is 

satisfied that 

(a) the parties have litigation capacity according to Rules 

29(2)-31, 34, 35, and 45-46; 

(b) the court has subject matter and territorial jurisdiction; 
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(c) there are no pending proceedings involving the same 

parties and the same cause of action in another court 

unless an exception provided for in the Rules on lis 

pendens applies; 

(d) the cause of action between the parties is not res 

judicata; 

(e) the claimant has a legitimate interest to commence the 

proceedings on its claim for relief; and 

(f) any other procedural requirement specified in these 

Rules is met. 

Rule 134. Service of judgment 

A judgment must be served on all parties by a method provided 

for in Part VI of these Rules. 

SECTION 2 – Special Part 

A. Default Judgment 

Rule 135. Entry of Default judgment against a claimant 

(1) The court must enter a default judgment dismissing 

proceedings where 

(a) a claimant has failed to appear at a hearing at which 

they were required to appear; and 

(b) a defendant has applied for default judgment to be 

entered. 

(2) The court may not enter default judgment under this Rule on 

its own motion. 

Rule 136. Entry of Default judgment against a defendant 

(1) The court must enter a default judgment against the 

defendant, where a defendant has 

(a) failed to reply to a statement of claim within the time 

limit for filing a defence, or 
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(b) failed to appear at a hearing at which they were 

required to appear; and 

(c) a claimant has applied for default judgment to be 

entered. 

(2) A court entering judgment on the application of a claimant 

shall 

(a) where the facts submitted by the claimant justify it on 

the merits, grant the relief sought, or 

(b) where the facts submitted by the claimant do not justify 

the grant of relief, dismiss the proceedings on the 

merits. 

Rule 137.  Default judgments on a part of a claim for relief 

or on one of several claims for relief 

(1) The court may enter a default judgment on part of a claim 

for relief or on one of several claims for relief where 

(a) a party fails to appear at a hearing that is dedicated 

exclusively to that part of the claim, or to one of several 

claims, for relief, or 

(b) a defendant fails to reply to the statement of claim in 

respect of that part of the claim, or to one of several 

claims, for relief. 

(2) Where the court is able to give, but has not yet given, 

judgment under Rule 130 on part of a claim for relief or on one of 

several claims for relief, and a party is in default, the court must 

(a) enter judgment on that part of a claim for relief or on 

one of several claims for relief, and 

(b) enter a default judgment in respect of the other part or 

parts of the claim for relief or other claims for relief. 

Rule 138.  Conditions precedent for granting a default 

judgment 

(1) The Court may enter a default judgment on the basis of a 

party’s failure to appear at a hearing only if  

(a) notice of the date and time of the hearing was served 

on that party by a method provided for by these Rules, 

and 
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(b) the Court is satisfied that the period between service 

and the hearing was adequate. 

(2) The Court may only enter a default judgment against a 

defendant for failing to reply to a statement of claim if 

(a) the statement of claim was served on the defendant by 

a method provided for by these Rules, 

(b) the time limit for filing a defence has expired, and 

(c) where no time limit was prescribed by the rules, service 

was effected in sufficient time to enable the defendant 

to arrange their defence. 

(3) The court may enter a default judgment against a defendant 

even if no receipt of service has been submitted to the court if 

(a) no proof of any other kind has been received although 

reasonable efforts have been made to obtain evidence 

that the defendant actually received the documents 

instituting the proceedings, and  

(b) a period of time not less than three months, which is 

considered to be adequate by the court to enable the 

defendant to arrange their defence has elapsed since 

the date of service by a method provided for by these 

Rules.  

(4) Notwithstanding Rule 138(3)(a) and (b), the court may 

grant, in case of urgency, any provisional or protective measures. 

Rule 139. Application to set aside a default judgment 

The party against whom a default judgment has been entered may 

apply to have the judgment set aside on the basis that 

(a) any of the conditions precedent for entry of the default 

judgment were not met, or 

(b) the party against whom the default judgment was 

entered was either not responsible for the default or the 

default was excusable. 

Rule 140. Time limit to apply to set aside a default judgment 

(1) An application to set aside must be made within 30 days of 

the date of service of the default judgment. In cross-border cases, 
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the application must be made within 60 days of the date of the 

service of the default judgment. 

(2) The court may extend the time limit under Rule 140(1) where 

the defendant can show good reason for their non-compliance. No 

application to set aside can, however, be brought more than one 

year and, in cross-border cases, two years after the default 

judgment was entered. 

B. Judicial Settlements 

Rule 141. Judicial settlements 

(1) When parties reach a consensual settlement of their dispute, 

either before or after proceedings have commenced or during 

proceedings, they may apply to the court to enter a decision giving 

effect to the agreement.  

(2) A decision giving effect to the agreement shall not be entered 

if it is contrary to law or the court would not have the power to 

enter a judgment in the terms of the parties’ agreement. 

(3) If the court refuses to give effect to the settlement, any party 

to it can appeal from the refusal. The rules applicable to first 

appeals apply to such an appeal (See Part XI, Section 2). 

SECTION 3 – Effects of Pendency and Judgments 

A. Lis pendens and related actions 

Rule 142. Pendency 

(1) Where proceedings involving the same cause of action and 

between the same parties are brought in different courts, any court 

other than the court first seised shall of its own motion stay its 

proceedings until such time as the jurisdiction of the court first 

seised is established (the priority principle). 

(2) Where Rule 142(1) applies, the court seised of the dispute 

may request any other court seised to provide it with information 

about the proceedings pending before it and the date on which it 

was seised in accordance with Rule 145. The court providing the 

information shall provide it the requesting court without delay. 
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(3) Where the jurisdiction of the court first seised is established, 

the court shall order parallel proceedings to be consolidated in 

accordance with Rule 146. Where proceedings have been 

consolidated, any court other than the court first seised shall 

decline its jurisdiction in favour of that court. When the 

requirements for consolidation are not met any court other than 

the court first seised shall, as appropriate, stay or dismiss the 

proceedings. 

Rule 143. Exceptions from the Priority Principle 

(1) When the court second seised has exclusive jurisdiction, the 

court first seised must decline jurisdiction in favour of that court. 

In such a case the court that has exclusive jurisdiction must not 

stay its proceedings. 

(2) Rule 143(1) does not apply when both courts have exclusive 

jurisdiction. 

(3) Without prejudice to Rules protecting weaker parties and 

without prejudice to jurisdiction by appearance, where a court 

upon which an agreement confers exclusive jurisdiction is seised, 

any other court must stay proceedings until such time as the court 

seised on the basis of the agreement declares that it has no 

jurisdiction under it. 

(4) Where the court designated in the agreement has established 

jurisdiction in accordance with the agreement, any other court 

shall decline jurisdiction in favour of that court. 

Rule 144. Related Proceedings 

(1) Where related proceedings are pending in different courts, 

any court other than the court first seised may stay its 

proceedings. 

(2) Where the proceeding in the court first seised is pending at 

first instance, any other court must also decline jurisdiction if the 

court first seised has consolidated proceedings according to 

Rule 146.  

(3) For the purposes of this Rule, proceedings are deemed to be 

related where there is a relationship between the causes of action 

such that it would be in the interests of justice to determine them 

together. 
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Rule 145.  Time at which a court is seised for the purposes 

of pendency and relatedness 

(1) The court is deemed to be seised: 

(a) at the time when the statement of claim or an 

equivalent document is filed with the court, provided 

that the claimant has not subsequently failed to effect 

service on the defendant according to these Rules, or 

(b) if the statement of claim or an equivalent document has 

to be served before being filed with the court, at the 

time when it is received by an authority responsible for 

service, provided that the claimant has not 

subsequently failed to take steps required to file it with 

the court. 

The authority responsible for service referred to Rule 145(1)(b) is 

the first authority that receives the documents to be served. 

(2) Where a statement of claim is filed during proceedings it 

becomes pending at the time when it is invoked in the hearing or 

when it has been filed with the court or served on the other party. 

(3) The court, or the authority responsible for service, referred 

to in Rule 145(1), shall note, respectively, the date the statement 

of claim or the equivalent document is filed, or the date of receipt 

of the documents to be served. 

Rule 146. Consolidation of Proceedings 

(1) Where the jurisdiction of the court first seised is established, 

it may, upon application of one of the parties, order the 

consolidation of several sets of proceedings under Rules 142 and 

144.  

(2) The court first seised may only consolidate proceedings when 

it has jurisdiction to hear them and when such parallel proceedings 

are pending at the first instance. 

(3) Before ordering consolidation the court shall hear the parties 

and communicate with any other courts seised. 

(4) When the court first seised has assumed jurisdiction over the 

proceedings and has consolidated them, any other court must 

decline jurisdiction. 
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(5) Consolidation does not prejudice any procedural or 

substantive consequences of the filing or pendency of parallel 

proceedings. 

(6) When consolidation is not possible in the court first seised, 

the court second seised may, on application of any party, 

consolidate the proceedings, as appropriate, under Rule 

146(1)- (5). 

B. Res judicata 

Rule 147. Types of judgment that become res judicata 

(1) Final, including partial judgments, default judgments, and 

judgments that decide procedural issues or issues on the merits 

are res judicata. 

(2) Provisional measures do not have res judicata effects on the 

merits of the issues in dispute in proceedings.  

Rule 148. Judgments that are res judicata 

A judgment is res judicata when ordinary means of recourse are 

not or are no longer available. 

Rule 149. Material Scope of res judicata 

(1) The material scope of res judicata is determined by reference 

to the claims for relief in the parties’ pleadings, including 

amendments, as decided by the court’s judgment. 

(2) Res judicata also covers necessary and incidental legal issues 

that are explicitly decided in a judgment where parties to 

subsequent proceedings are the same as those in the proceedings 

determined by the prior judgment and where the court that gave 

that judgment could decide those legal issues. 

(3) Res judicata also applies where a defendant brings a defence 

based on set-off and 

(a) the claim and that defence are upheld by the court, or 

(b) the claim is admitted and the defence of set-off is 

rejected. 
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(4) Where a claim is rejected on grounds other than set-off, so 

that the court does not decide the set-off defence, only the 

judgment on the claim becomes res judicata. 

Rule 150.  Modification of judgments requiring periodical 

performance 

(1) Where a judgment that has become res judicata requires 

periodic performance, on application by a party, the court may 

vary the judgment prospectively. 

(2) A judgment may only be varied under this Rule where there 

is a substantial change of circumstances. 

Rule 151. Persons bound by res judicata 

Only parties to proceedings, the heirs and successors are bound 

by those parts of a judgment that are res judicata. 

Rule 152.  Court assessment of res judicata of its own 

motion (ex officio) 

The court shall take res judicata into account of its own motion. 

PART IX – MEANS OF REVIEW 

SECTION1- General Part 

Rule 153. Right of appeal or to seek recourse 

Where a party, or exceptionally a non-party, has a legal interest in 

a judgment, subject to the provisions in this Part, they may appeal 

from, or rely on other types of recourse against, it. 

Rule 154. Waiver of right to appeal or to seek recourse 

(1) A party may waive their right of appeal or to seek recourse. 

Waiver must be informed and express. Waiver may be given to the 

court in writing before or during a court hearing, or given orally in 

a court hearing. 
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(2) Waiver may be effected before a first instance judgment or 

other decision or a first appeal judgment is made. Such a waiver 

may only be made where it is agreed by all the parties.  

(3) Where a party is bringing or defending proceedings as a 

consumer, they cannot waive their right to appeal before judgment 

has been made. 

(4) All waivers must be recorded by the court in a judgment or 

other official record, if any. 

SECTION 2 – Appeals 

Rule 155. Notice of appeal - General 

(1) An appeal is commenced by way of filing a notice of appeal 

with the relevant court of Appeal.  

(2)  Upon being filed with the court, notice of appeal must be 

served on the respondent, in accordance with Part VI of these 

Rules.  

Rule 156. Time limits for appeals 

(1)  For a first appeal, the notice must be filed with the court 

within one month of service of the judgment. 

(2)  For a second appeal, the notice must be filed with the court 

within two months of the service of the judgment. 

Rule 157.  Contents of the notice of and reasons for appeal 

– First Appeal 

(1) A notice of appeal for a first appeal must state that an appeal 

is being commenced and must identify the judgment subject to the 

appeal. It may also provide reasons for the appeal. Reasons for 

the appeal if not set out in the notice of appeal should be set out 

in a separate document. 

(2) The reasons for the appeal must specify  

(a) the relief sought; 

(b) the legal arguments, substantive and procedural, on 

which the appeal is based in respect of both its 

admissibility and substance; 
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(c) if applicable, the grounds for which any evaluation of 

evidence was seriously wrong; and 

(d) if applicable, any new facts to be alleged and new 

means of evidence that will be introduced in the appeal, 

and the reasons why they ought to be admitted. 

(3) Where reasons for the appeal are set out in a separate 

document from the notice of appeal they must be served within 

two months of service of the judgment, unless the court orders 

otherwise.  

Rule 158.  Contents of the notice of and reasons for appeal 

– Second Appeal 

(1) A notice of appeal for a second appeal must state that an 

appeal is being commenced and must identify the judgment 

subject to the appeal. It must also provide the reasons for the 

appeal.  

(2) The reasons for the second appeal must contain: 

(a) the relief sought; the legal arguments, procedural and 

substantive, on which the second appeal is based. 

Rule 159. Response to the notice of appeal – General 

(1) The respondent to an appeal must file with the court and 

serve on the appellant a reply to the notice of appeal (the reply) 

within two months of service of the notice of appeal, unless the 

court orders otherwise. 

(2) The appellant must respond to the reply within two weeks of 

service, unless the court orders otherwise. 

Rule 160. Contents of a respondent’s reply 

A reply may contain the following 

(a) reasons why the appeal court should uphold the 

judgment subject to appeal; or 

(b) notice of and reasons for appeal from the judgment 

subject to appeal, which seek to uphold the judgment 

for different reasons to those given in the judgment. 
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Rules 157(2) and Rule 158(2) apply according to 

whether the reply concerns a first or second appeal.  

Rule 161. Derivative appeals 

(1) A party that has lost their right of appeal due to the expiry 

of the time limit for filing a notice of appeal in Rule 156(2), may 

appeal if another party (the appellant) appeals from the judgment.  

(2) The party bringing a derivative appeal (a derivative 

appellant) must serve a Notice of Appeal. Rules 156 – 159 apply 

accordingly.  

(3) A derivative appeal lapses if the appellant’s appeal is not 

heard on its merits. 

(4) A respondent to a derivative appeal must file a response to 

it. Rules 159-160 apply accordingly.  

Rule 162. Provisional enforcement 

(1) Unless otherwise provided for, final judgment and any 

appellate court judgments are enforceable immediately regardless 

of whether an appeal has been commenced by filing a notice of 

appeal. 

(2) An appellant may apply to the appellate court to stay 

enforcement if they have filed a notice of appeal and enforcement 

is manifestly excessive. 

(3) Security may be required from an appellant as a condition of 

granting a stay or from a respondent as a condition of refusing to 

grant a stay. 

Rule 163. Withdrawal 

(1) A party that has commenced a first appeal can withdraw their 

appeal at any time. 

(2) A second appeal can only be withdrawn by a party with the 

consent of the other party and the court. 

(3) A party that withdraws an appeal must bear the costs, 

including any court fees, incurred by other parties because of the 

appeal. 
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Rule 164. Representation in an Appeal Court 

(1) If representation is not mandatory according to applicable 

law, afirst appeal court may require a party to be represented 

by a lawyer if they are incapable of representing themselves 

in an understandable manner or if it is necessary for the 

proper administration of justice. 

(2) Parties must be represented by a lawyer in proceedings 

before a second appeal court. 

Rule 165. Extension of deadlines – non-domiciled parties 

Where a party is not domiciled in the State whose court is seised 

of the proceedings, any time limit applicable to an appeal is 

extended by one month unless the court provides otherwise. 

SECTION 3 – First Appeals 

Rule 166. Right to appeal 

(1) A party has a right to appeal against a first instance judgment 

if 

(a) the value of the appealed claim exceeds [the value of 

the appealed claim as determined by applicable law, for 

instance twice the average monthly wage in the forum 

State] or 

(b) the appeal court grants permission to appeal based on 

the contents of the notice and reasons for appeal. 

(2) In deciding whether to grant permission to appeal, the appeal 

court shall take the following into account  

(a) whether the legal issue in dispute is of fundamental 

significance, or 

(b) the further development of the law, or the public 

interest in securing uniform adjudication require an 

appellate decision, or 

(c) fundamental procedural requirements have been 

violated. 

(3) The appeal court shall, on its own motion, assess whether 

the requirements of Rule 166(1) and (2) have been met. 
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Rule 167. Scope of a first appeal 

(1) A first appeal can be brought against the whole, or part, of a 

first instance judgment. 

(2) In general, the relief sought is limited by what was claimed 

or defended at first instance. 

(3) However, the relief sought may be broadened or amended 

within a first appeal if 

(a) all parties to the appeal consent, or 

(b) the court considers it appropriate for the proper 

administration of justice. 

Rule 168. New facts and taking evidence 

(1) Within the relief sought, the appellate court shall consider 

new facts alleged by the parties  

(a) in so far as those facts could not have been introduced 

before the first instance court, or 

(b) in so far as the first instance court failed to invite the 

parties to clarify or supplement facts that they had 

introduced to support their claim or defence under Rules 

24(1) and 53(3). 

(2) Within the relief sought, the appellate court shall take 

evidence offered by the parties only if 

(a) the evidence could not have been offered to the first 

instance court; 

(b) the evidence was offered to the first instance court and 

was erroneously rejected or could not be taken for 

reasons outside the party’s control; or 

(c) the evidence concerns new facts admissible according 

to Rule 168(1). 

Rule 169. Scope of appellate review – first appeal 

(1) Within the relief sought, the appellate court’s review shall 

encompass 

(a) the application of the law in the judgment; 

(b) the legality of the proceedings in the first instance court, 

provided that the appellant challenged the error 
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complained about immediately before the first instance 

court if such challenge was possible; 

(c) evaluation of the evidence if the appellate court 

determines that such a review is warranted in order to 

prevent serious injustice. 

(2) The appellate court will reverse a first instance judgment for 

procedural error only if it potentially influenced the judgment or if 

it was so grave that such influence need not be proven. 

Rule 170. First appeal court decisions 

(1) In general, the appellate court shall decide the matter that 

forms the substance of the appeal. 

(2) The appellate court may refer the matter back to the first 

instance court, if necessary, for it to decide the matter. 

(3) If the parties to the appeal agree to it, the appellate court 

must decide the matter. 

Rule 171. Contents of the First Appeal Court’s judgment 

In so far as it agrees with the first instance court’s judgment, the 

appellate court’s judgment may refer to the legal and factual 

grounds in that judgment. It may also set out its own reasons in 

its judgment. In the latter case, the appellate court is deemed to 

have adopted the legal and factual grounds of the first instance 

judgment which are not contrary to its own reasoning. 

SECTION 4 – Second Appeals 

Rule 172. Right to a second appeal  

(1) A party may only appeal from a first appeal judgment if such 

an appeal is necessary to 

(a) correct a violation of a fundamental right,  

(b) secure uniformity in the law,  

(c) decide a fundamental question which is not limited to 

the case at issue, or  

(d) develop the law. 
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(2) A second appeal court shall, on its own motion, assess 

whether the requirements of Rule 172(1) have been met. 

Rule 173. Scope of a second appeal 

(1) A second appeal can be brought against the whole, or part, 

of a first appeal judgment. 

(2) The relief sought is limited by what was claimed or defended 

in the first appeal. 

Rule 174. Scope of appellate review – second appeal 

(1) Within the relief sought, as far as admissible, the second 

appeal court’s review shall encompass 

(a) the interpretation and application of the law in the first 

appeal judgment; 

(b) the legality of the proceedings in the first appeal court, 

provided that the appellant challenged the error 

complained about immediately before that court. 

(2) The second appeal court will reverse the first appeal 

judgment for a procedural error only if the procedural error has 

potentially influenced the judgment or if it was so serious that such 

influence need not be proven. 

Rule 175. Second Appeal Court decisions 

(1) The second appeal court shall determine the substantive 

issue before it if 

(a) it is to reverse the first appeal judgment having held 

that there had been a violation of the law, and 

(b) it has concluded that it can determine the issue. 

(2) In all other circumstances, the second appeal court must 

refer the matter back to the first appeal court for it to finally 

determine the matter. In such a circumstance, the first appeal 

court is bound by the second appeal court’s assessment of the law. 
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Rule 176. Contents of the Second Appeal Court’s judgment 

A second appeal court must provide its own reasons in its 

judgment. If they are adequate, it may refer to the reasons given 

in the first appeal court’s or the first instance court’s judgment. 

Rule 177. Leapfrog appeal 

(1) Instead of a regular appeal to the first appeal court, an 

appeal may be brought directly to the second appeal court (a 

leapfrog appeal).  

(2) A second appeal court may only grant permission to bring a 

leapfrog appeal if 

(a) an appellant applies directly to it to bring such an 

appeal, setting out its reasons why permission should 

be granted, and does so within the time limits applicable 

to a first appeal; 

(b) the appellant’s application complies with Rule 158; 

(c) the requirements of Rule 172(1) are met. 

(3) An appeal under this rule is deemed to be a second appeal, 

and the Rules applicable to second appeals apply accordingly. 

SECTION 5 -  Review of procedural error and miscellaneous 

appeals 

Rule 178. Immediate review of procedural error 

(1) If a party, or non-party affected by a procedural order, fails 

to challenge a procedural error that was caused by the court 

or another party immediately upon it being made the error is 

waived.  

(2) Rule 178(1) does not apply if a party acted carefully pursuant 

to the requirements of Rule 47 or if the rule affected is not 

subject to waiver by the parties. This Rule applies to non-

parties mutatis mutandis. 

(3) Upon objection and having heard the parties the court may 

render, revoke or vary court rulings. Rules 49 and 50 apply 

accordingly. 
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Rule 179.  Separate Appeal Against the Review of 

Procedural Orders by the Court 

(1) Unless otherwise provided for in Rule 179(2), a decision on 

a challenge toa procedural error cannot be made the subject of a 

separate appeal. 

(2) A separate appeal is available against decisions made in 

respect of 

(a) a stay of proceedings; 

(b) the transfer of proceedings to another court; 

(c) security for costs; 

(d) the exclusion of a party from a hearing or the imposition 

of a fine on a party; 

(e) a refusal to disqualify a judge or court-appointed 

expert; and  

(f) if provided for in a specific rule. 

(3) A separate appeal must be filed with the court within two 

weeks of notice of the decision. 

Rule 180. Appeals against procedural decisions that affect 

non-parties 

(1) A person who is not a party to litigation but directly affected 

by a procedural ruling given by the court has a right of appeal. 

(2) The right of appeal must be exercised in accordance with Rule 

179(3). 

SECTION 6 – Extraordinary Recourse 

Rule 181. Scope of an extraordinary motion for review 

(1) An extraordinary motion for review re-opens proceedings 

that have otherwise been finally determined either at first instance 

or on appeal. 

(2) Such a review may, if successful, rescind a judgment that 

has become res judicata. Where it does so the court will give case 

management directions for the future management of the 

proceedings. 
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Rule 182. Grounds for an extraordinary motion for review 

(1) An extraordinary motion for review may only be brought 

against a judgment on the following grounds 

(a) the court was wrongly constituted, 

(b) a party’s right to be heard was violated severely, 

(c) a judgment was obtained by fraud or violence, 

(d) after a judgment is issued, evidence that would have 

been decisive to it is recovered or obtained, and such 

evidence was not available prior to judgment being 

given due either to force majeure or improper conduct 

by the party in whose favour the judgment was made, 

or 

(e) The European Court of Human Rights has ruled that the 

judgment given in national proceedings infringed any of 

the rights established in the European Convention for 

the Protection of Human Rights and Fundamental 

Freedoms and its Protocols, provided that the 

infringement, due to its nature and seriousness, entails 

persistent effects, which can only be stopped by means 

of such a review; however, in no case may the review 

affect rights acquired in good faith by third parties. 

(2) The motion shall only be admissible under Rule 182(1)(a),(b) 

or (c) if the applicant was unable, without any fault on their behalf, 

to raise the ground on which they rely before the judgment that is 

to be subject to review became res judicata. 

Rule 183. Time limits and withdrawal 

(1) An application by a party for an extraordinary motion for 

review must be made within three months from the date on which 

that party became aware of the grounds for review. 

(2) In no case may an application be made after ten years have 

elapsed from the time the judgment, which is to be the subject of 

such a review, has become res judicata. 

(3) An extraordinary motion for review can be withdrawn at any 

time. 
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PART X – PROVISIONAL AND PROTECTIVE MEASURES 

SECTION 1 – General part 

Rule 184. Provisional and Protective Measures 

(1) A provisional or protective measure is any temporary order 

that has one or more of the following functions: 

(a) to ensure or promote effective enforcement of final 

decisions concerning the substance of the proceedings, 

whether or not the underlying claim is pecuniary, 

including securing assets and obtaining or preserving 

information concerning a debtor and his assets; or  

(b) to preserve the opportunity for a complete and 

satisfactory determination of the proceedings, including 

securing evidence relevant to the merits or preventing 

its destruction or concealment; or 

(c) to preserve the existence and value of goods or other 

assets which form or will form the subject-matter of 

proceedings (pending or otherwise); or 

(d) to prevent harm from being suffered, to prevent further 

harm, or to regulate disputed issues, pending final 

judgment. 

(2) A provisional or protective measure ordered should be 

suitable for its purpose. 

Rule 185. Proportionality of provisional and protective 

measures 

(1) A provisional and protective measure should impose the least 

burden on the respondent.  

(2) The court must ensure that the measure’s effects are not 

disproportionate to the interests it is asked to protect. 

Rule 186. Without-notice (Ex parte) procedure 

(1) The court may order a provisional or protective measure 

without-notice (‘ex parte’) only if, in the circumstances, 

proceedings with-notice (‘inter partes’) would frustrate the 
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prospect of the applicant receiving effective protection of their 

interests. 

(2) When granting an order without-notice the court must give 

the respondent an opportunity to be heard at the earliest possible 

time, that date to be specified in the order that was made without-

notice. The respondent should be given notice of the order and of 

all the matters relied upon before the court to support it as soon 

as possible. 

(3) An applicant must fully disclose to the court all facts and legal 

issues relevant to the court’s decision whether to grant relief and, 

if so, on what terms. 

(4) The court must make a prompt decision concerning any 

objection to the grant of a provisional or protective measure or its 

terms. 

Rule 187. Security 

(1) When assessing whether to grant or continue a provisional 

or protective measure the court may consider whether security can 

be provided by the respondent in lieu of the order. 

(2) As a condition of granting or continuing a provisional or 

protective measure the applicant may, depending on the 

circumstances, be required to provide appropriate security.  

(3) Security must not be required solely on the basis that the 

applicant or respondent is not a national or resident of the forum 

state. 

Rule 188. Initiation of Proceedings 

(1) Where the applicant has been granted a provisional or 

protective measure before initiating proceedings under Rules 

21(1), 53, such proceedings must be initiated before the date set 

by the court. Where the court does not set such a date or it is not 

otherwise specified by the applicable law, the applicant shall 

initiate such proceedings within two weeks of the date of the issue 

of the decision granting the remedy. The court can extend the 

period on the request of a party. 
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(2) If proceedings have not been initiated as required by Rule 

188(1), the measure shall lapse, unless the court provides 

otherwise. 

Rule 189. Review and Appeal 

(1)  The court may, either on application of a party or on its own 

motion, modify, suspend, or terminate a provisional or protective 

measure if satisfied that a change in circumstances so requires. 

(2)  Decisions that grant, deny, modify, suspend or terminate 

provisional or protective measures are subject to appeal. Rule 

179(3) applies accordingly. 

Rule 190. Applicant Liability 

(1) If a provisional or protective measure is set aside, lapses, or 

if the proceedings are dismissed on procedural grounds or on their 

merits, the applicant must compensate the respondent for such 

loss or damage caused by the measure.  

(2) The applicant is liable to compensate non-parties for any 

damages, and expenditure incurred as a consequence of complying 

with the measure. 

Rule 191. Sanctions for non-compliance 

Except in respect of interim payments, where there is non-

compliance with a provisional or protective measure the court may 

impose a sanction under Rule 27, as appropriate.  

SECTION 2 – Special part 

A. Asset Preservation 

Rule 192. Types of Asset Preservation Measure 

A court may grant, on application by a party, any of the following 

asset preservation orders for the purpose of protecting their claim: 

(a) an attachment order, which is an order authorising 

provisional attachment of the respondent’s assets, 
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(b) an asset restraining order, which is an interim order 

preventing the respondent from disposing of, or dealing 

with, their assets, or 

(c) a custodial order, which is an order that the 

respondent’s assets shall be placed in the custody of a 

neutral non-party (a custodian). 

Rule 193. Criteria for Awarding Asset Preservation Orders 

A party seeking an order under Rule 192 must show that: 

(a) their claim for relief has a good chance of succeeding on 

its substantive merits, and 

(b) it is likely that, without such an order, enforcement of a 

final judgment against the respondent will be impossible or 

exceedingly difficult. 

Rule 194. Limitations on Asset Preservation Orders 

Asset Preservation Orders must ensure that a respondent is not 

prevented from receiving financial allowances, provided the 

amounts are reasonable, for 

(a) ordinary living expenses, and/or  

(b) legitimate business expenses, and/or  

(c) to enable it to fund legal advice and representation in 

respect of the proceedings, including such as are 

necessary for it to respond to the order, including 

seeking its variation or discharge under Rules 186(4) 

or 189. 

Rule 195.  Notification of Asset Preservation Orders and 

their effects to Respondent 

(1) At the earliest possible time after an order has been made 

under Rule 192, the respondent and any non-parties who are the 

addressees of an order must be given formal notice of it. Where 

necessary to enforce the order, non-parties may be given formal 

notice before the respondent. 

(2) The applicant may, if it wishes, inform a non-party of an 

order before the respondent is given formal notice.  
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(3) The respondent or any non-parties who are the addressees 

of an order made under Rule 192 must comply with it as soon as 

they are notified of the order. In the event of breach, they will be 

subject (without limitation) to the sanctions listed in Rule 191. 

B. Regulatory Measures 

Rule 196. Measures to Perform or Refrain from Performing 

an Action 

The court may grant the applicant a measure to regulate the 

relationship between parties in relation to a non-pecuniary claim 

for relief on a provisional basis. Such a measure may require the 

respondent to act or to refrain from acting in a manner specified 

in the court’s order.  

Rule 197. Criteria for awarding a Regulatory Measure 

A party seeking an order under Rule 196 must show: 

(a) it has a good chance of succeeding in the proceedings; 

or 

where there is a significant risk that damages to the 

respondent will not be capable of providing adequate 

compensation for any interference with their rights if the 

proceedings are dismissed, that there is a very strong 

possibility that the applicant will succeed in the 

proceedings; 

and 

(b) the order is necessary to regulate the substantive issue 

or issues in dispute pending final determination of the 

proceedings. 

C. Evidence Preservation 

Rule 198. Evidence Preservation Orders 

(1) The court has the power to secure evidence on the 

application of a party to proceedings through the following interim 

measures: 
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(a) hearing witness evidence or taking of witness evidence 

by a third party acting on its behalf;  

(b) requiring the preservation or protection of evidence by 

the parties or by requiring it to be placed in the custody 

of a custodian; 

(c) appointing an expert to provide expert opinion 

evidence. 

(2) Evidence preservation orders may, where necessary, 

authorise access to the evidence. Access may be subject to such 

conditions as the court considers just.  

Rule 199. Criteria for awarding an Evidence Preservation 

Measure 

A party seeking an evidence preservation order must show that: 

(a) there is a real risk that unless the order is made the 

evidence will not be available for determining the 

substantive proceedings on their merits; and 

(b) if the order requires access to a party or non-party’s 

property the applicant has a strong prima facie case in 

respect of the merits of the applicant’s claim or 

proposed claim for relief. 

D. Interim Payment 

Rule 200. Interim Payment Measures 

A court may grant the claimant an interim payment order in 

relation to a monetary claim, either wholly or in part to satisfy the 

claim in the proceedings, in anticipation of the expected outcome. 

Rule 201. Criteria for awarding an Interim Payment 

(1) An applicant seeking an order under Rule 200 must show 

that: 

(a) the defendant has admitted that they are liable to pay 

a monetary sum to the applicant, or the applicant has 

obtained a final judgment on liability, or it is highly likely 
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that the applicant will obtain at least the amount sought 

in a final judgment; and 

(b) they are in urgent need of payment by the defendant. 

(2) In assessing whether to make an interim payment order the 

court should consider all the circumstances, including any potential 

or actual hardship to the applicant or the respondent as a result of 

refusing or granting the order. 

(3) An interim payment order cannot be made on a without-

notice basis. 

(4) Where judgment in the proceedings is for a lesser amount 

than that paid, any over-payment must be repaid. 

(5) An interim payment order will ordinarily be made subject to 

the applicant giving security. If the applicant’s claim is absolutely 

well founded and the requirement to obtain security would 

frustrate the order’s purpose of securing urgent relief for the 

applicant's economic distress, where that has been at least 

partially caused by the defendant's delay, the court may grant an 

interim payment order without or upon reduced security.  

SECTION 3 – Cross border issues 

Rule 202. International jurisdiction 

(1) Within the scope of the European Union Regulations or 

international conventions, the international jurisdiction of the court 

in relation to provisional and protective measures is governed by 

those Regulations or conventions.  

(2) In any event, the court having jurisdiction in respect of the 

proceedings will have jurisdiction to grant provisional and 

protective measures.  

(3) Without prejudice to applicable European Union rules and 

international conventions, another court may grant such 

provisional and protective measures necessary to protect interests 

located within the jurisdiction or the subject-matter of which have 

a real connecting link with the territory of the court, or that are 

necessary to support proceedings brought in another country. 
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Rule 203. Recognition and enforcement 

(1) Within the scope of European Union Regulations or 

international conventions, the recognition and enforcement of 

provisional and protective measures is governed by those 

Regulations or conventions. 

(2) Where no European Union Regulation or international 

convention applies, provisional and protective measures will be 

recognised and enforced in accordance with domestic law.  

(3) Courts should, at the request of the parties, take into account 

provisional and protective measures granted in another country 

and, where appropriate, and in accordance with these Rules, 

cooperate in order to secure the effectiveness of those measures. 

PART XI – COLLECTIVE PROCEEDINGS 

SECTION 1 –Collective Interest Injunctions 
 

 

Rule 204. Scope of Application 

(1) The Rules in Part XI, Section 1 apply to orders, known as 

collective interest injunction, made by a court, which direct any 

person to cease any conduct or behaviour that is infringing the law.  

(2) A collective interest injunction cannot be made on an interim 

basis under Part X of these Rules. 

Rule 205.  Entitlement to apply for a Collective Interest 

Injunction 

(1) Any entity authorised under national law to bring actions in 

the collective interest may apply for a collective interest injunction 

that requires the cessation of any infringement of the law. 

(2) Where appropriate the court may order additional measures 

such as the publication of its decision with a view to eliminating 

the continuing effects of the infringement. 
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Rule 206. Effect of collective interest injunctions 

A collective interest injunction binds the defendant in all future 

proceedings.  

SECTION 2 – Collective Proceedings 

A.  General Part 

Rule 207. Collective Proceedings 

Collective proceedings are proceedings brought by a qualified 

claimant on behalf of a group of persons who it is alleged are 

affected by an event giving rise to a mass harm, but where those 

persons, known as group members, are not parties to the action. 

Rule 208.  Claimants Qualified to Bring Collective 

Proceedings 

A qualified claimant is: 

(a) an organisation authorised, in accordance with national 

law, to bring collective proceedings and whose purpose 

has a direct relationship with the event giving rise to the 

mass harm, 

(b) an entity which is established solely for the purpose of 

obtaining redress for group members and which 

satisfied the requirements of Rule 209; or 

(c) a person who is a group member and who meets the 

requirements of Rule 209(a)-(c). 

Rule 209. Requirements for qualified claimants 

A person or entity shall not be a qualified claimant unless: 

(a) they have no conflict of interest with any group 

member, 

(b) they have sufficient capability to conduct the collective 

proceeding. In assessing this issue, the court shall take 

account of the financial, human and other resources 

available to the putative qualified claimant If 
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appropriate, the court may require security for costs 

(see Rule 243), 

(c) they are legally represented, and 

(d) they are neither a lawyer nor exercising any legal 

profession. 

Rule 210. Collective Proceedings – Statement of Claim 

(1) A statement of claim in collective proceedings must include 

all relevant information available concerning 

(a) the event giving rise to the mass harm, 

(b) the group, 

(c) the causal connection between the event of mass harm 

and the loss suffered by the group members, 

(d) the similarity of the claims of the group members in law 

and fact, 

(e) whether compensation or other collective remedies are 

sought, 

(f) the financial and other resources available to the 

qualified claimant to pursue the collective proceeding, 

(g) evidence of the qualified claimant’s attempt to settle the 

group members’ claims. 

(2) Before commencing collective proceedings and upon the 

application of a qualified claimant, the court may issue an order 

preventing a potential defendant from bringing an action with 

respect to the event of mass harm. 

Rule 211. Registration of Collective Proceedings 

(1) Upon the qualified claimant submitting a collective 

proceedings statement of claim to the court, the court must enter 

the proceedings into a publicly accessible electronic register. 

(2) After registration any other court must dismiss any collective 

proceedings against the same defendant(s) in respect of the same 

mass harm. 
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B. Admissibility of Collective Proceedings 

Rule 212. Conditions of Admissibility 

(1) The court may admit a collective proceeding if 

(a) it will resolve the dispute more efficiently than joinder 

of the group members’ individual claims, 

(b) all of the claims for relief made in the proceeding arise 

from the same event or series of related events causing 

mass harm to the group members, 

(c) the claims are similar in law and fact, and 

(d) except in cases of urgency, the qualified claimant has 

allowed the defendant or defendants at least three 

months to respond to a settlement proposal. 

(2) Upon application, the court may order any proceeding to 

continue as a collective proceeding. 

Rule 213. Collective Proceeding Order 

(1) An order made under Rule 212 must include the following 

information: 

(a) the name and address, and other relevant contact 

details of the qualified claimant 

(b) a concise description of the event of mass harm giving 

rise to the collective proceeding; 

(c) the names or a description of all of the persons allegedly 

affected by the mass harm. The description must 

contain sufficient detail to enable any person allegedly 

affected by the event causing mass harm to know if they 

are within the group or not; 

(d) the type of collective proceeding under Rule 215. 

(2) Before making an order under this Rule the court shall 

advertise a draft of the order and set a deadline for any other 

potential qualified claimants to apply under Rule 207. 

(3) The court shall determine which of several potential qualified 

claimants, if any, shall become the qualified claimant in the 

proceedings. It shall do so on the basis of the criteria set out in, 
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among others, Rule 209. Where more than one qualified claimant 

is selected they must act jointly. 

(4) The collective proceeding order shall be advertised in a 

manner which the court considers will best bring it to the attention 

of any person likely to be affected by the event causing mass harm 

on which the proceeding is based. The advertisement shall invite 

such persons to opt-in to the proceeding and shall give information 

on how to do so. 

(5) The collective proceeding order or the refusal to grant such 

an order are subject to appeal by the qualified claimant and the 

defendant. 

Rule 214. Obligation of Qualified Claimant 

A qualified claimant must at all times act in the best interests of the 

whole group or sub-group, if a qualified claimant for a sub-group. 

Rule 215. Types of Collective Proceeding 

(1) Collective proceedings shall operate on an opt-in basis unless 

the court makes an order under Rule 215 (2). 

(2) The court may order that the proceedings will include all 

group members who have not opted-out of the proceedings under 

Rule 215(3) where it concludes that: 

(a) the group members’ claims cannot be made in 

individual actions because of their small size; and 

(b) a significant number of group members would not 

opt-in to the collective proceeding. 

(3) Where the court makes an order under Rule 215(2) it must 

set a deadline for group members to notify the court that they wish 

to opt-out. In exceptional circumstances the court may permit 

group members to opt-out after the deadline has expired. 

(4) The court shall decide to whom and how notification under 

Rule 215(3) shall be given. 
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Rule 216. Opt-in Proceedings 

(1) Where collective proceedings operate on an opt-in basis, 

group members must notify the court if they wish to join the 

proceedings in the manner specified by the court. 

(2) The court shall ensure that group member notifications are 

properly recorded in a public register, which may be established in 

accordance with Rule 220. 

Rule 217. Individual Actions 

(1) Group members who have opted-in under Rule 216 or who 

have not opted-out under Rule 215(3) cannot bring an individual 

court action in respect of the same event of mass harm against a 

defendant to the collective proceeding. 

(2) In cases under Rule 215(2) any group member who brings 

an individual action against a defendant to collective proceedings 

during the opt-out period shall be treated as having opted-out of 

the proceedings. 

(3) Any time limit provided in national law for individual actions 

to be brought by a group member in respect of loss caused by 

the event of mass harm shall be suspended from the date of 

commencement of the collective proceeding. The period of 

suspension shall end when 

(a) the collective proceeding is withdrawn or dismissed; or 

(b) the group member opts-out under Rule 215(2)-(4). 

(4) Where Rule 217(3)(a) or (b) apply, the remaining limitation 

period for individual claims will start six months after the 

withdrawal, dismissal or the date on which the opt-out was 

effected. 

C .  Case Management of Collective Proceedings 

Rule 218. Case Management Powers 

(1) In collective proceedings, the court has additional case 

management powers, including the power 

(a) to remove a qualified claimant of a group or any sub-

group if they no longer satisfy the conditions in Rule 208 



Blackletter rules 

82 

and Rule 209 or fails to act in the interests of all group 

members, 

(b) to authorise, with their consent, a new qualified 

claimant, 

(c) to modify the description of the group, 

(d) to divide a group into sub-groups and to authorise, with 

their consent, a qualified claimant for each sub-group, 

(e) to dismiss the collective proceeding or to order it to 

continue as individual proceedings if there is no longer 

a qualified claimant 

(f) to direct the correction of the group register (Rules 

216(2) and 220). 

(2) The court may hear any person it considers has an interest 

in the management of the case before making any case 

management order under this Rule. 

Rule 219. Advertisements 

(1) In collective proceedings the court shall advertise or shall 

require advertisement 

(a) when a qualified claimant is removed or authorised, 

(b) when the description of the group is modified or the 

group is divided into sub-groups, 

(c) when a collective settlement is offered, 

(d) when any order or judgment is made, 

(e) of information about the secure electronic platform 

under Rule 220; and 

(f) if the collective proceeding is dismissed or withdrawn. 

(2) The advertisement shall be made in a manner which the court 

considers will best attract the attention of any person likely to be 

affected by the event causing mass harm and in sufficient time to 

allow affected persons a reasonable opportunity to participate as 

they see fit in the proceedings. 
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Rule 220. Communication – Secure Electronic Platform 

The court must create or authorise the creation of a secure 

electronic platform for the efficient management of the collective 

proceeding. 

D .  Settlements in Commenced Collective Proceedings 

Rule 221. Court Approval 

A group member will not be bound by any agreement settling a 

collective proceeding in whole or in part unless that agreement is 

approved by the court. 

Rule 222.  Application for the approval of a settlement 

agreement 

(1) A party to a proposed settlement agreement may apply to 

the court for approval under Rule 221. 

(2) The application for approval shall include: 

(a) The description of the group whose members will the 

bound by the settlement, 

(b) a copy of the proposed settlement agreement. In a 

collective proceeding for compensation, the proposed 

agreement shall include the total amount of 

compensation payable, and the criteria for distributing 

the compensation to each group member; 

(c) the proposed administration of the compensation fund 

and method of distributing the compensation payment 

to group members, and 

(d) a concise statement of reasons showing why the terms 

of the settlement agreement are fair and adequate. 

Rule 223. Procedure for Approving Settlements 

(1) Before approving a settlement the court may 

(a) make any order necessary to obtain further information 

in order to assess the fairness and adequacy of the 

proposed settlement,  

(b) appoint an expert to assist the court. 
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(2) The court must 

(a) advertise the proposed settlement according to Rule 

219, ensuring that it is clear that the court has not 

reached a conclusion on the fairness of the settlement, 

(b) fix a period within which any comments may be made, 

and 

(c) consider all comments made by the group members and 

the parties. 

(3) The court may consider all other relevant comments received. 

Rule 224. Settlement Approval Orders 

The court shall not make an order approving a settlement 

agreement where 

(a) the amount of compensation agreed for the group 

or any sub-group is manifestly unfair, 

(b) the terms of any other undertaking by a defendant are 

manifestly unfair, 

(c) the settlement is manifestly contrary to the public 

interest (ordre public) or 

(d) the terms, whether contained in the proposed 

settlement agreement or not, as to the payment of legal 

and other associated costs of the action are manifestly 

unreasonable. 

Rule 225. Approved Settlements in Opt-in Actions 

An approved settlement binds all group members who have opted-

in at the time the order approving the settlement is made. 

Rule 226. Approved Settlements in Opt-out Proceedings 

An approved settlement binds all group members unless they have 

opted-out of the collective proceedings at the time the order 

approving the settlement is made. 
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E .  Judgments in Collective Proceedings 

Rule 227. Effect of Final Judgments 

(1) A final judgment of the court in collective proceedings binds 

(a) all of the parties, and all group members who have 

opted-in to the proceedings; or 

(b) all of the parties, and all of the group members resident 

in the forum State who have not opted-out of the 

proceedings within the period set by the court in Rule 

215(3). 

(2) No other collective proceeding may be commenced in respect 

of any claims for relief determined in a final judgment. 

(3) A final judgment may be enforced by the qualified claimant. 

If the qualified claimant does not enforce the final judgment within 

a reasonable time any group member, with the court’s permission, 

may enforce the final judgment. 

Rule 228. Amount of Compensation 

A final judgment that sets the amount of compensation in a 

collective proceeding shall include 

(a) the total amount of compensation payable in respect of 

the group or any sub-group. If an exact calculation of 

this amount is impossible or excessively difficult, the 

court may estimate the amount, 

(b) the criteria for distributing the compensation to each 

group member, and the method of administration of the 

compensation fund. 

F. Collective Settlements outside Collective Proceedings 

Rule 229. Standing to Reach Settlement 

(1) Any entity fulfilling the requirements in Rule 208 (a) and (b) 

to be a qualified claimant may reach a collective settlement 

agreement for a group even where a collective proceeding order 

has not been made. 
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(2) Any such collective settlement agreement shall be negotiated 

in good faith for the benefit of all group members. 

Rule 230. Application for Approval of Collective Settlement 

(1)  An application to the court for approval of a collective 

settlement agreement in accordance with Rule 229 must be made 

by all of the parties to it.  

(2)  The application shall include all of the information required 

under Rule 222(2). It shall also specify whether a binding 

settlement shall be reached on an opt-in or an opt-out basis. 

Rule 231. Approval Procedure 

The procedure for approval of collective settlements in Rule 223 

applies to any application to approve a collective settlement 

following an application under Rule 230. 

Rule 232. Approval Order and Opt-in/Opt-out Procedure 

The court must approve the proposed collective settlement on the 

basis of Rule 224. 

(a) If the court does not approve the proposed collective 

settlement it must give its reasons for refusing to 

approve it, and must remit the agreement to the 

parties. 

(b) The court must advertise the approved settlement in 

accordance with Rule 219(2), give information on 

whether the settlement shall become binding based on 

an opt-in or opt-out procedure, and fix a period of at 

least three months for the group members to opt-in or 

opt-out. The court shall decide to whom and how the 

notification to opt-in or to opt-out shall be given. If the 

terms of the settlement require a fixed number or 

percentage of group members to accept the settlement 

this must also be communicated clearly. 

(c) After the period fixed for opt-in or opt-out notifications 

and, where applicable, if the necessary number or 

percentage of group members have opted-in or have 

not opted-out, the court shall declare the approved 
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settlement binding. Otherwise the court shall declare 

that the approval proceedings have been terminated 

without a binding settlement. 

(d) An approved settlement shall bind all of the persons 

who have opted-in to the settlement or who have not 

opted- out of the settlement. 

SECTION 3 – Cross Border Issues 

Within the European Union 

Rule 233. Recognition of Qualified Claimant 

The recognition of a claimant as a qualified claimant by a court in an 

order made under Rule 213(1)(a) binds every other court in 

European Union member States without the need for further 

application for recognition in relation to actions arising from the 

same event of mass harm. 

Rule 234. Judicial Co-ordination 

(1) When a mass harm has cross-border effects, the registry 

entries for each collective proceeding shall be made available on 

the European e-justice platform or any similarly effective platform. 

(2) European Union Member States’ courts must use their best 

effort to co-ordinate collective proceedings in different member 

states in order to avoid irreconcilable judgments or settlement 

approvals. 

Rule 235. Group Members outside the Forum State 

(1) The court shall ensure that group members outside the forum 

State are informed of the collective proceeding in accordance with 

Rule 219. 

(2) No order made under Rule 215(2) binds group members 

outside the forum state. 

(3) Group members outside the forum State must, if they 

choose, be allowed to opt-in. 
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(4) Rule 235(1)-(3) also apply to collective settlement 

proceedings under Rules 229-232. 

Rule 236. Multiple Substantive Laws 

(1) Group members shall not be prevented from participating in 

a single collective proceeding if they are subject to different 

substantive laws. 

(2) In any case where group members are subject to different 

substantive law, the court may divide the group into sub-groups 

under Rule 218(1)(d). 

SECTION 4 - Costs, Expenses and Funding 

Rule 237. Third Party Funding 

(1) A qualified claimant may use third-party litigation funding. 

(2) Rule 245 applies to any such third-party funding agreement. 

A court may, however, require a qualified claimant to disclose the 

details of any such funding agreement relevant for the instance at 

stake to the court and, in so far as appropriate, to the parties.  

Rule 238. Costs and Expenses of Collective Proceedings 

(1) Only a qualified claimant is liable for the costs and expenses 

of a collective proceeding if it is unsuccessful. 

(2) If the proceeding is successful, the total amount of 

compensation received by the qualified claimant shall form a 

common fund. 

(3) The qualified claimant’s costs and expenses incurred in 

bringing the proceeding must be paid from the common fund before 

any distribution of compensation to group members in accordance 

with Rule 228. Rule 245(4) applies accordingly. 
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PART XII – COSTS 

Rule 239. Decision on Costs 

(1) A court rendering a final judgment or terminating the 

proceedings in any other way shall determine which party is 

required to reimburse the other party or parties’ costs of the 

proceedings, unless the parties have agreed otherwise. Any 

recovery of costs shall be limited to those that are reasonable and 

proportionate. 

(2) If the parties enter into a settlement, each party shall bear 

its own costs unless they have agreed otherwise. 

Rule 240. Scope and Amount of Costs 

(1) Parties may seek to recover the costs of the proceedings, in 

particular 

(a) reasonable and proportionate costs of their legal 

representation in the proceedings, 

(b) court and other fees such as those of court-appointed 

experts, interpreters, court reporters etc., 

(c) other reasonable financial outlays resulting from the 

conduct of the proceedings, such as costs of party-

appointed experts, travel expenses, and fees for the 

service of documents. 

(2) Costs under Rule 240(1) may also include costs reasonably 

incurred for the preparation of proceedings before they were 

commenced. 

(3) Parties may only recover costs which they have reasonably 

and proportionately incurred for the conduct of the proceedings, 

taking into account the amount in dispute, the nature and 

complexity of the issues, the significance of the case for the 

parties. 

(4) Where national law specify tariffs for the recovery of certain 

fees (such as, where relevant, court fees and fees for the parties’ 

legal representation, for experts, and interpreters), any award of 

costs should nevertheless be consistent with the Rules of this Part. 
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Rule 241. General Rule 

(1) When determining upon which party the obligation to 

reimburse costs shall be placed under Rule 239, the court shall 

take into account the circumstances of the specific proceedings, in 

particular whether and to what extent the parties’ claims were 

successful. 

(2) The court may also take into account the parties’ conduct, in 

particular, whether and to what extent they acted in good faith and 

contributed to the fair, efficient and speedy resolution of the 

dispute. 

Rule 242. Review 

(1) The court’s decision on costs may be subject to an appeal. 

(2) An appeal is limited to a review of whether the court 

exercised its discretion properly according to Rules 240 and 241. 

(3) A decision on an appeal under Rule 242(2) is final and 

binding. It cannot be subject to a second appeal. 

Rule 243. Security for Costs 

(1) A party may apply for the other party to provide reasonable 

security for costs.  

(2) In deciding an application for security for costs, the court 

shall take into account 

(a) the likelihood that the applicant will be able to claim 

reimbursement of the costs of the proceedings, 

(b) the financial means of the parties and the prospect of 

enforcement of the costs decision against the other 

party, 

(c) whether such security for costs is compatible with the 

parties’ right of access to justice and a fair trial.  

Rule 244. Legal Aid 

(1) Parties are entitled to legal aid, as provided by national law, 

if their right of access to justice and to a fair trial so requires. 
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(2) Such legal aid should be sufficient to cover reasonable and 

proportionate legal representation where legal provisions, the 

complexity of the case, or the vulnerability of a party so require. 

Rule 245. Third-Party Funding and Success Fees 

(1) A party who receives funding for the proceedings from a 

professional third party funder or from a crowd-funder shall 

disclose this fact and the identity of the funder to the court and the 

other party at the commencement of proceedings. The details of 

such a third party funding arrangement are, however, not subject 

to this requirement.  

(2) Such a third party funding arrangement must be in 

accordance with applicable law and must not provide for 

inadequate compensation for the funder or enable the funder to 

exercise any undue influence on the conduct of the proceedings.  

(3) Parties may enter into success fee arrangements with 

counsel or a third party funder. Such arrangements must 

nevertheless be consistent with applicable law, the parties' access 

to fair legal representation and the integrity of the proceedings.  

(4) A violation of the requirements of Rule 245(1), (2) and (3) 

does not constitute a defence against the claim of the party 

availing itself of third party funding or a success fee arrangement. 

But, having made its decision on the claim, the court may ask for 

details of fee arrangements with a third party or counsel relevant 

for the instance at stake, and, upon consultation with the parties, 

it may take into account any disregard of applicable law or lacking 

fairness of the arrangement when it renders the final decision on 

costs determining the part of the claimant’s costs to be 

reimbursed. 

(5) As far as provided in Rules 237, 238 (3), Rule 245 applies to 

collective proceedings. 
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PARTIE I – DISPOSITIONS GÉNÉRALES 

SECTION 1 – Champ d’application 

Article 1. Champ d’application 

1) Ces Règles s’appliquent à la résolution des litiges 

nationaux et transnationaux en matière civile et commerciale, 

quelle que soit la nature de la juridiction saisie. 

2) Sont exclus de leur application : 

a) l’état et la capacité des personnes physiques, les 

régimes matrimoniaux ou les régimes patrimoniaux 

relatifs aux relations qui, selon la loi qui leur est 

applicable, sont réputés avoir des effets 

comparables au mariage ; 

b) les faillites, concordats et autres procédures 

analogues ; 

c) la sécurité sociale ; 

d) l’arbitrage ; 

e) les obligations alimentaires découlant de relations de 

famille, de parenté, de mariage ou d’alliance ; 

f) les testaments et les successions, y compris les 

obligations alimentaires résultant du décès. 

3) Ces Règles sont également applicables aux questions 

incidentes relevant de l’alinéa précédent, si la demande 

principale entre dans le champ d’application défini à l’alinéa 1er.  

SECTION 2 – Principes 

 Coopération 

Article 2. Disposition générale 

Les parties, leurs avocats et le juge coopèrent afin de favoriser 

la résolution équitable, efficiente et rapide du différend. 
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Article 3. Rôle des parties et de leurs avocats 

Les parties et leurs avocats : 

a) entreprennent tous les efforts raisonnables et 

appropriés en vue de parvenir à une résolution 

amiable du différend ; 

b) contribuent à la mise en état de la procédure ; 

c) présentent les faits et les preuves ; 

d) assistent le juge dans la détermination des faits et 

du droit applicable ;  

e) se comportent loyalement et s’abstiennent de tout 

abus de procédure dans leurs relations avec le juge 

et les autres parties.  

Article 4. Office du juge 

Il appartient au juge d’assurer la conduite active et effective de 

l’instance. Le juge veille à ce que les parties bénéficient d’un 

traitement égal. Tout au long de la procédure, il vérifie que les 

parties et leurs avocats se conforment aux devoirs qui leur 

incombent en vertu des présentes Règles. 

 Proportionnalité 

Article 5. Office du juge 

1) Le juge s'assure que le processus de résolution du litige 

est proportionné à l’affaire en cause. 

2) Pour déterminer si un processus est proportionné, le juge 

tient compte de la nature, de l’importance et de la complexité 

de l’affaire ainsi que de la nécessité de donner plein effet à son 

devoir général de mise en état en considération d’une bonne 

administration de la justice. 

Article 6. Rôle des parties et de leurs avocats 

Les parties et leurs avocats coopèrent avec le juge pour 

promouvoir un processus proportionné de résolution du litige.  
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Article 7. Proportionnalité des sanctions 

En cas de non-respect de l'une de ces Règles, les sanctions 

doivent être proportionnées à la gravité de l'affaire, au préjudice 

causé et à l'étendue de la participation de l’auteur du 

comportement dommageable. 

Article 8. Proportionnalité des frais du procès 

Les frais du procès doivent, dans la mesure du possible, être 

raisonnables et proportionnés au montant du litige, à la nature 

et à la complexité de la procédure, à leur importance pour les 

parties et à l’intérêt public.  

 Résolution amiable 

Article 9. Rôle des parties et de leurs avocats 

1) Les parties coopèrent dans la recherche d’une résolution 

amiable de leur différend, avant aussi bien que pendant 

l’instance. 

2) Les avocats informent les parties des modes disponibles 

de résolution amiable des différends, les conseillent dans le 

choix du mode le plus approprié et, le cas échéant, encouragent 

son utilisation. Ils s’assurent de l’utilisation des modes 

obligatoires. 

3) Les parties peuvent demander au juge de rendre 

exécutoire leur accord sur la solution du différend. 

4) Lorsqu'il est impossible de parvenir à une résolution 

amiable du différend dans sa totalité, les parties s’efforcent de 

réduire le nombre de questions en litige avant que celui-ci ne 

soit tranché par le juge. 

Article 10. Office du juge 

1) Le juge facilite la résolution amiable du différend en tout 

état de cause et, en particulier, lors de la phase préliminaire de 

la procédure et des audiences de mise en état. À cette fin, il 

peut ordonner la comparution des parties en personne.  
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2) Le juge informe les parties des différents modes 

disponibles de résolution amiable des différends. Il peut 

suggérer ou recommander l'utilisation de modes spécifiques de 

résolution amiable. 

3) Le juge peut participer à la tentative de résolution amiable 

et aider les parties à trouver une solution consensuelle. Il peut 

également prêter son concours à la rédaction des accords sur la 

solution du litige. 

4) Lorsqu'un juge participe à la résolution amiable et acquiert 

connaissance, à ce titre, d’informations en l'absence de l'une 

des parties, il ne peut plus trancher l'affaire. 

 Droit d’être entendu 

Article 11.  Présentation des demandes et moyens de 

défense  

Le juge administre la procédure de manière à ce que les parties 

aient une possibilité équitable de présenter leur affaire et leurs 

preuves, de répondre à leurs demandes et à leurs moyens de 

défense respectifs, ainsi qu’à toutes les décisions du juge ou 

aux questions soulevées par lui. 

Article 12. Fondement du jugement 

1) Afin de rendre ses décisions, le juge prend en compte 

toutes les questions de fait, de preuve et de droit soulevées par 

les parties. Le jugement énonce précisément les motifs de la 

décision sur les questions litigieuses 

2) Le juge ne peut fonder ses décisions sur des moyens que 

les parties n’ont pas eu la possibilité de discuter. 

Article 13. Communication avec le tribunal 

1) Le juge ne peut communiquer avec une partie en l'absence 

des autres parties. Cette interdiction ne s'applique pas aux 

procédures non contradictoires ni à l'administration procédurale 

courante. 

2) Toutes les communications des parties avec le juge sont 

simultanément portées à la connaissance des autres parties. 
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3) Lorsque le juge constate un manquement à la disposition 

de l’alinéa précédent, il exige que le contenu de la 

communication soit porté sans délai à la connaissance des 

autres parties. 

 Représentation et assistance 

Article 14. Droit de se défendre soi-même et 

représentation obligatoire 

Les parties ont le droit de se défendre elles-mêmes, sous 

réserve des cas dans lesquels la représentation est obligatoire. 

Article 15. Représentation et assistance devant le juge 

1) Les parties peuvent être représentées ou assistées par 

tout avocat de leur choix. Cette liberté de choix leur est ouverte 

que la représentation soit obligatoire ou non. Ce droit comprend 

celui de se faire représenter par tout avocat autorisé à exercer 

devant la juridiction ainsi que le droit de se faire assister par un 

avocat autorisé à exercer devant toute autre juridiction. 

2) Les parties peuvent, lorsque la loi le permet, être 

représentées ou assistées devant la juridiction par une personne 

ou organisation autre qu'un avocat. 

3) Lorsque l’avocat représente ou assiste une partie, son 

indépendance professionnelle doit être respectée par le juge. 

Les avocats doivent être en mesure de remplir leur devoir de 

loyauté envers leur client et de respecter l’obligation de 

confidentialité qu’ils ont à son égard. 

Article 16. Audition des parties 

1) Les parties ont le droit d’être entendues en personne par 

le juge. 

2) Le juge peut toujours entendre les parties en personne. 
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 Caractère oral, écrit et public de la procédure 

Article 17. Publicité de la procédure 

1) Les audiences et les décisions de justice, y compris leur 

motivation, doivent, en règle générale, être publiques. 

2) Le juge peut décider que la procédure, en tout ou partie, 

notamment l’administration de la preuve et les débats, se 

déroulera hors la présence du public, pour des raisons tenant à 

l’ordre public, y compris la sécurité nationale, l’intimité de la vie 

privée ou le secret professionnel, y compris le secret des 

affaires, ou dans l'intérêt de l'administration de la justice. Le cas 

échéant, le juge peut ordonner des mesures de protection 

appropriées afin de préserver la vie privée ou la confidentialité 

des audiences tenues ou des preuves administrées à huis clos. 

3) Les jugements et leur motivation sont accessibles au 

public dans la mesure où la procédure est elle-même publique. 

Lorsque les débats se sont déroulés hors la présence du public, 

la publicité du jugement peut être limitée à son dispositif. 

4) Les dossiers et les registres de la juridiction sont 

accessibles à ceux qui y ont un intérêt juridique et à ceux qui le 

requièrent pour un motif légitime. 

5) L'identité des parties, témoins et autres personnes 

physiques mentionnés dans le jugement peut être occultée 

lorsque cela est strictement nécessaire.  

Article 18. Oralité et écritures 

1) Les demandes et les moyens des parties sont présentés 

initialement par écrit. 

2) Le juge peut demander aux parties de présenter leurs 

explications orales et procéder à l’audition des témoins ou des 

experts. Lorsqu'une partie le demande, le juge permet son 

audition et peut autoriser l’audition d’un témoin ou d’un expert. 

3) Le juge peut ordonner aux témoins et aux experts de 

soumettre des déclarations écrites. 

4) Le cas échéant, la procédure peut se dérouler à l'aide de 

toute technologie de communication disponible. 
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 Langue, interprétation et traduction 

Article 19. Langue de la procédure 

La procédure, y compris les documents et les communications 

orales, doivent s’accomplir, en règle générale, dans une langue 

de la juridiction. 

Le juge peut cependant permettre que tout ou partie de la 

procédure se déroule dans d’autre langues dans la mesure où 

cela ne cause pas grief aux parties ni au droit à une audience 

publique. 

Article 20. Interprétation et traduction 

1) Le juge doit assurer une interprétation ou une traduction 

aux parties qui ne maitrisent pas suffisamment la langue utilisée 

dans la procédure. Le droit à l'interprétation comprend le droit 

des parties ayant des difficultés d'audition ou d'élocution à 

recevoir l'assistance appropriée. Cette interprétation et cette 

traduction doivent garantir l'équité de la procédure en 

permettant aux parties d'y participer de façon effective. 

2) Lorsque des documents sont traduits, les parties peuvent 

convenir, ou le juge peut ordonner, que cette traduction soit 

limitée aux parties des documents nécessaires pour assurer 

l'équité de la procédure et permettre aux parties d’y participer 

de façon effective. 

SECTION 3 – Instance 

 Commencement, extinction de l’instance et objet du litige  

Article 21. Commencement et extinction de l’instance 

1) Seules les parties introduisent l’instance. Le juge ne peut 

se saisir d’office. 

2) Les parties peuvent mettre fin à l’instance, en tout ou en 

partie, par désistement, acquiescement à la demande ou 

résolution amiable du différend. 
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Article 22. Concentration des moyens de droit et de fait 

1) Il incombe aux parties, en demande ou en défense, de 

présenter en même temps, au cours de la même instance, 

l’ensemble des moyens de fait et de droit relatifs à la même 

prétention. 

2) Le manquement à la disposition de l’alinéa précédent rend 

irrecevable toute nouvelle prétention fondée sur les mêmes 

faits. Cette forclusion ne s’applique pas : 

a) en cas de modification ultérieure des faits pertinents 

sur le fondement desquels la décision a été rendue 

à l’issue de l’instance antérieure ; 

b) en cas de droit acquis par le demandeur 

postérieurement à la décision précédemment 

prononcée. 

Article 23. Objet du litige 

1) L'objet du litige est déterminé par les prétentions 

respectives des parties, telles qu’elles résultent de la demande 

en justice et des conclusions en défense, y compris les 

demandes incidentes. 

2) Le juge se prononce sur ce qui est demandé et seulement 

sur ce qui est demandé. 

 Faits, preuve et droit applicable 

Article 24. Faits 

1) À l’appui de leur demande ou de leur défense, les parties 

allèguent les faits propres à les fonder. Le juge peut inviter les 

parties à expliquer ou à compléter ces faits.  

2) Le juge ne peut prendre en considération des faits que les 

parties n’ont pas introduits dans le débat. 

3) Le juge peut prendre en considération des faits non 

spécialement invoqués par une partie mais qui résultent de faits 

avancés par les parties ou contenus dans le dossier de l’affaire. 

Il ne peut le faire que si ces faits sont pertinents pour la 

demande ou la défense et si les parties ont été mises en mesure 

de faire valoir leurs observations en réponse. 
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Article 25. Preuve 

1) Il incombe à chaque partie de prouver les faits nécessaires 

au succès de sa prétention. Les parties doivent établir les faits 

qu’elles ont allégués. Le droit matériel détermine la charge de 

la preuve. 

2) Chaque partie a, en principe, le droit d'accéder à toutes 

les formes de preuves pertinentes, non couvertes par la 

confidentialité et suffisamment identifiées. Dans la mesure du 

possible, les parties et les tiers doivent contribuer à la 

divulgation et à la production des preuves. Le fait que cette 

divulgation puisse favoriser la partie adverse ou d’autres parties 

n’est pas de nature à y faire obstacle. 

3) Le cas échéant, le juge peut inviter les parties à compléter 

leurs propositions de preuve. Exceptionnellement, il peut 

rechercher des preuves de sa propre initiative. 

Article 26. Droit applicable 

1) Sauf dispositions spéciales, les parties peuvent présenter 

tout moyen de droit à l'appui de leur demande ou de leur 

défense. 

2) Le juge détermine les règles de droit applicables au litige, 

y compris, le cas échéant, les règles de droit étranger. En toute 

hypothèse, les parties doivent être mises en mesure de 

présenter leurs observations sur le droit applicable.  

3) Lorsque les parties sont libres de disposer de leurs droits, 

elles peuvent se mettre d’accord sur le fondement juridique ou 

sur des points particuliers de la demande. Cet accord doit être 

exprès et contenu dans les écritures des parties, même s’il a 

été conclu avant l’ouverture de la procédure. Le juge est lié par 

cet accord.  

 Sanctions 

Article 27. Nature des sanctions  

1) Le juge ne tient pas compte des allégations de fait, des 

modifications des demandes et des défenses, ainsi que des 

propositions de preuves présentées au-delà des délais prévus, 
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y compris en cas de modification des demandes et défenses. 

Cette sanction ne s’applique pas si le juge, ayant connaissance 

en temps utile du retard auquel une partie était exposée, s’est 

abstenu de l’inviter à y remédier.  

2) En principe, le juge peut poursuivre la procédure et se 

prononcer sur le fond en l’état des faits et des preuves dont il 

dispose.  

3) Le juge peut tirer toute conséquence de la défaillance 

d’une partie, la condamner ou condamner son avocat à 

supporter les frais engendrés par sa défaillance, ou, en cas de 

manquement grave, prononcer une astreinte, une amende 

civile, une sanction administrative prévue par la législation 

nationale, ou condamner la partie fautive pour outrage à la 

juridiction. 

4) Pour déterminer la nature et le montant de l’indemnité ou 

de l’amende prononcée en vertu du présent article, le juge 

choisit une des modalités suivantes : une somme forfaitaire, un 

montant par période de retard ou un montant par manquement. 

Dans les deux derniers cas, le montant peut être limité à un 

maximum fixé par le juge. 

Article 28. Exonération des sanctions 

Lorsqu'une sanction pour non-respect d'une règle ou d'une 

décision du juge a été prononcée, la partie condamnée peut 

demander à en être exonérée. Le juge décide 

discrétionnairement de faire droit à cette demande en tenant 

compte de la nécessité de poursuivre la procédure 

conformément aux principes de coopération et de 

proportionnalité. 
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PARTIE II – PARTIES 

SECTION 1– Partie générale 

Article 29. Parties à la procédure 

1) Les parties à la procédure sont les personnes par 

lesquelles et contre lesquelles une action en justice est 

engagée. 

2) Toute personne qui a la capacité de jouissance en vertu 

du droit matériel peut être partie à la procédure. 

Article 30.  Capacité d’agir en justice des personnes 

physiques 

1) La capacité d’agir en justice est l’aptitude à exercer des 

droits dans le cadre d’une procédure juridictionnelle. 

2) Toute personne ayant la capacité d’exercer ses droits et 

obligations en son propre nom, selon le droit applicable, est 

considérée comme ayant la capacité d’agir en justice. 

3) Toute personne ne pouvant exercer ses droits et 

obligations en application de l’alinéa précédent doit être 

représentée dans la procédure conformément au droit 

applicable. 

Article 31.  Représentation des personnes morales et 

autres entités 

Les personnes physiques habilitées à représenter une personne 

morale ou toute autre entité exercent les droits de celle-ci 

conformément au droit applicable. 

Article 32. Preuve du pouvoir de représentation 

À tout moment de la procédure, le juge peut demander au 

représentant d’établir l’existence et l’étendue de son pouvoir. 
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Article 33. Pouvoir d’office du juge 

À tout moment de la procédure, le juge peut s’assurer d’office 

du respect des articles 29 à 31 et prendre toute mesure 

nécessaire à cet effet. 

Article 34.  Personnes qualifiées pour introduire une 

action 

Les personnes ayant la capacité d’exercer une action en justice 

introduisent la procédure en leur nom personnel afin d’assurer 

la défense de leurs intérêts propres, à moins que ces Règles ou 

le droit applicable n’en disposent autrement. 

Article 35. Défense de l’intérêt public 

Une personne autorisée par la loi à agir dans l’intérêt public peut 

être partie principale à la procédure ou y intervenir. 

SECTION 2 – Dispositions particulières 

 Pluralité de parties 

1. Litis consortium 

Article 36. Jonction d’actions 

1) Une action en justice peut être engagée par 

plusieurs demandeurs ou contre plusieurs défendeurs si : 

a) il existe un lien suffisant entre ces demandes, et 

b) le juge est compétent à l’égard de toutes les parties. 

2) Le juge peut ordonner la disjonction des demandes dans 

l’intérêt d’une bonne administration de la justice. 

3) Chacun des litisconsorts agit pour son propre compte. Les 

actes accomplis par l’un des litisconsorts ou ses omissions ne 

profitent ni ne nuisent aux autres. 
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Article 37. Jonction d’instances 

Dans l’intérêt d’une bonne administration de la justice, le juge 

peut ordonner la jonction de plusieurs instances pendantes 

devant lui. 

Article 38. Indivisibilité du litige 

1) En cas d’indivisibilité du litige, les actions doivent être 

exercées conjointement par ou contre les parties. 

2) Un acte de procédure accompli par une ou plusieurs des 

parties produit effet à l’égard des autres. 

3) En cas de résolution amiable, désistement ou 

acquiescement, l’acte ne produit effet que si toutes les parties 

y consentent.  

2. Intervention 

Article 39. Intervention volontaire à titre principal 

En première instance ou avec l’autorisation de la cour en appel, 

toute personne qui prétend avoir un droit à faire valoir dans le 

cadre du litige peut intervenir volontairement à l’instance contre 

une ou plusieurs des parties initiales. 

Article 40. Intervention volontaire à titre accessoire 

1) Toute personne ayant un intérêt légitime au succès d’une 

prétention formée par une partie peut intervenir à titre 

accessoire au soutien de celle-ci jusqu’à la clôture des débats. 

2) L’intervenant au soutien d’une partie ne peut s’opposer 

aux actes de procédure déjà effectués. Il peut accomplir tout 

acte de procédure que la partie principale peut effectuer elle-

même, sous réserve qu’il n’entre pas en contradiction avec un 

acte antérieurement accompli par cette partie. 

Article 41. Notification d’une intervention volontaire 

1) Toute personne souhaitant intervenir à l’instance en 

application des articles précédents doit en présenter la demande 
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au juge. Cette demande indique le fondement sur lequel elle est 

formée et elle doit être notifiée aux parties initiales.  

2) Les parties sont entendues à propos de la demande 

d’intervention présentée. Le juge peut ordonner la comparution 

à l’audience du demandeur à l’intervention et des parties 

initiales.  

3) Sauf décision contraire du juge, la demande d’intervention 

volontaire ne suspend pas l’instance. 

Article 42. Intervention forcée 

1) Une partie peut mettre en cause un tiers si, dans 

l’hypothèse où sa demande serait jugée mal fondée ou ses 

moyens de défense rejetés, un litige pourrait survenir entre 

cette partie et ce tiers. 

2) Le tiers mis en cause conformément à l’alinéa précédent 

devient partie à l’instance, à moins que le juge, sur la demande 

qui lui est faite, n’en décide autrement. 

3) La notification de la demande en intervention forcée 

expose l’objet du litige et les raisons justifiant cette 

intervention. 

Article 43. Amicus curiae 

1) Toute personne physique ou morale, ou toute autre entité, 

peut soumettre au juge, avec son autorisation ou à son 

invitation, un avis relatif à des questions importantes soulevées 

dans le litige en cause. 

2) Avant d’autoriser ou de solliciter un avis en application de 

l’alinéa précédent, le juge consulte les parties. 

 Substitution et succession de parties 

Article 44. Substitution et succession 

1) En tout état de cause, le juge permet la substitution ou la 

succession d’une partie par une autre personne lorsque la loi le 

requiert. 
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2) En tout état de cause, le juge peut autoriser la substitution 

ou la succession d’une partie par une autre personne dans 

l’intérêt d’une bonne administration de la justice. 

3) À moins que le juge n’en décide autrement, l’instance se 

poursuit dans l’état où elle se trouvait au moment de la 

substitution ou de la succession des parties. 

SECTION 3 – Litiges transnationaux 

Article 45. Capacité d’une personne étrangère à être 

partie à la procédure 

La capacité d’être partie d’une personne de nationalité 

étrangère ou d’une personne morale enregistrée en dehors de 

l’État du juge saisi est vérifiée, pour la première, selon la loi de 

l’État de sa résidence habituelle ou de sa nationalité et, pour la 

seconde, selon la loi de l’Etat de l’enregistrement. 

Article 46. Capacité à agir en justice 

1) La capacité à agir en justice d’une personne ne résidant 

pas dans l’État du juge saisi est vérifiée selon la loi de de l’État 

de sa résidence habituelle ou de sa nationalité. 

2) Une personne ne résidant pas dans l’État du juge saisi et 

qui n’a pas la capacité d’exercer une action en justice selon le 

droit de sa résidence habituelle ou de sa nationalité, mais qui a 

cette capacité selon le droit du juge saisi, peut agir en justice 

en son propre nom. 

3) La capacité à agir en justice d’une personne morale 

enregistrée en dehors de l’État du juge saisi est vérifiée selon 

la loi de l’État de l’enregistrement. 

PARTIE III – MISE EN ÉTAT  

Article 47. Diligences des parties  

Les parties présentent leurs demandes, leurs moyens de 

défense, leurs allégations factuelles et leurs propositions de 

preuve le plus tôt et le plus complètement possible, de manière 



ELI – UNIDROIT Règles modèles de procédure civile  

16 

à permettre la conduite diligente de l’instance en vue d’obtenir 

un jugement dans un délai raisonnable. 

Article 48. Vigilance du juge 

En tout état de cause, le juge vérifie que les parties et leurs 

avocats se conforment aux dispositions de l’article 47 et à toute 

décision prononcée en vertu de l’article 49. 

Article 49. Mesures de mise en état 

Lorsque cela est nécessaire à la bonne administration de la 

procédure, le juge doit notamment :  

1) encourager les parties à régler amiablement leur 

différend, en tout ou partie, et, le cas échéant, à recourir à un 

mode alternatif de résolution ; 

2) fixer des audiences de mise en état ; 

3) déterminer le type et la forme de la procédure ; 

4) prévoir un calendrier de procédure fixant les délais de 

procédure imposés aux parties et à leurs avocats ; 

5) limiter le nombre et la longueur de leurs conclusions à 

venir ; 

6) déterminer l'ordre dans lequel les questions doivent être 

examinées et si les procédures doivent être jointes ou 

disjointes ; 

7) identifier les questions préalables de compétence, de 

prescription, de mesures provisoires susceptibles d’être réglées 

par une décision anticipée à l’issue d’audiences spécifiques de 

procédure ; 

8) prendre en compte les questions relatives à la 

représentation des parties à l’instance, aux conséquences des 

changements éventuels relatifs à ces parties, ainsi qu’à 

l’intervention de tiers ou la participation d’autres personnes 

intéressées ; 

9) prendre en considération les modifications des demandes 

et des défenses, ainsi que les propositions de preuve, à la 

lumière des moyens des parties ; 
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10) ordonner la comparution des parties ou de leur 

représentant légal, préalablement informés de toutes les 

questions se rapportant à la procédure ; 

11) examiner la disponibilité, la recevabilité, la forme, la 

communication et l'échange des preuves et, le cas échéant,  

a) statuer sur l'admissibilité des preuves ; 

b) ordonner l’administration de preuves. 

Article 50. Décisions de mise en état 

1) D’office ou à la demande des parties, le tribunal peut 

rendre toute décision de mise en état. Lorsque des décisions 

sont prises sans consultation préalable des parties ou sur 

requête de l’une d’elles, les parties qui n'ont pas été entendues 

peuvent en demander la modification ou la rétractation à 

l'audience ou par écrit. 

2) Si les parties s’accordent sur une mesure de mise en état, 

le juge ne peut en décider différemment sans motif valable. 

3) Le juge peut, d’office ou à la demande d’une partie, 

modifier ou rapporter toute décision de mise en état.  

PARTIE IV – COMMENCEMENT DE LA PROCÉDURE 

SECTION 1 – Préliminaires procéduraux avant saisine du juge 

Article 51.  Devoir de promouvoir une résolution amiable 

du litige et une conduite efficace de l’instance 

1) Avant que la demande ne soit formée, les parties 

coopèrent afin d'éviter les différends et les coûts inutiles, et de 

faciliter la résolution amiable du différend ainsi que, en cas 

d’échec, la conduite appropriée de l’instance ultérieure 

conformément aux articles 2 à 11 et 47 à 50. 

2) Afin de mettre en œuvre le devoir général énoncé à 

l’alinéa précédent, les parties peuvent : 

a) se communiquer mutuellement des informations 

concises sur leurs demandes ou leurs défenses 

envisageables ; 
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b) clarifier et, dans la mesure du possible, limiter les 

questions litigieuses de droit et de fait ; et 

c) identifier les éléments de preuve pertinents afin de 

permettre une évaluation efficace et rapide du bien-

fondé de leurs positions respectives. 

3) Les parties peuvent aussi : 

a) envisager un calendrier possible de la procédure ; 

b) estimer le coût potentiel de la procédure ; 

c) examiner les questions relatives à la prescription, à 

la compétence, aux mesures provisoires et à toute 

autre question de procédure. 

SECTION 2 – Demande introductive d’instance 

 Demande unilatérale 

Article 52. Présentation de la demande 

Afin d’introduire l’instance, le demandeur soumet au juge une 

déclaration, conformément à l’article 53. La notification doit en 

être assurée conformément aux dispositions de la partie VI des 

Règles. 

Article 53. Contenu de la demande 

1) La demande contient nécessairement l'indication de la 

juridiction devant laquelle la demande est portée, la désignation 

des parties, l’objet de la demande avec un exposé des moyens 

invoqués à son soutien. 

2) La demande doit en outre : 

a) exposer les faits pertinents sur lesquels elle se 

fonde, en indiquant de manière suffisamment 

précise les circonstances du litige quant au temps, 

au lieu, aux personnes et aux événements qui se 

sont produits ; 

b) décrire avec une précision suffisante les moyens de 

preuve disponibles proposés au soutien des faits 

allégués ; 
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c) exposer d'une manière suffisante les moyens de 

droit fondant la demande, y compris de droit 

étranger, pour permettre au juge d’apprécier le 

bien-fondé de la demande ;  

d) indiquer l’objet de la demande, ce qui inclut son 

évaluation chiffrée ou, en l’absence de demande 

monétaire, ses caractéristiques précises ; 

e) justifier du respect des conditions préalables à 

l’introduction d’une demande en justice 

conformément au droit applicable, tel qu’un 

préliminaire de conciliation ou de médiation, ou des 

formes particulières de demande. 

3) Si le demandeur ne se conforme pas pleinement aux 

exigences de l’alinéa 2, le juge l'invite à régulariser sa demande 

ou, en présence d’un motif légitime et d’un différend sérieux, à 

la compléter ultérieurement au cours de la mise en état. 

4) Dans la mesure du possible, les moyens de preuve 

invoqués par le demandeur sont joints à la demande et adressés 

en copie au défendeur et aux autres parties. 

5) Dans sa demande, le demandeur peut solliciter l’accès à 

des éléments de preuve, détenus, directement ou 

indirectement, par le défendeur ou par des tiers et susceptibles 

d’être invoqués à l’appui de ses allégations. 

6) Le demandeur peut répondre, dans sa demande, aux 

moyens de défense du défendeur dont il aurait eu connaissance 

avant le début de l’instance dans le cadre de préliminaires 

procéduraux. Dans ce cas, les dispositions de l’article 54 

s’appliquent à cette partie de ses écritures. 

7) Les dispositions du présent article s'appliquent aux 

demandes incidentes formées par le demandeur à l’égard de 

tiers et des autres parties. 

Article 54. Conclusions en défense et demande 

reconventionnelle 

1) Le défendeur répond à la demande dans le délai de trente 

jours à compter de la date de la notification qui lui en été faite. 

Le cas échéant, le tribunal peut prolonger le délai de réponse 

par ordonnance de procédure. 



ELI – UNIDROIT Règles modèles de procédure civile  

20 

2) Les exigences de l’article 53 concernant les mentions 

requises de la demande s'appliquent aux écritures en défense. 

3) L’absence de contestation, explicite ou tacite, d’un fait 

allégué peut être considérée comme la reconnaissance de ce fait 

et dispense donc de sa preuve la partie qui l’allègue. 

4) Dans ses conclusions en réponse, le défendeur indique les 

allégations du demandeur qu’il admet ou qu’il conteste. Une 

allégation contestée est une allégation qui est : ou déniée, ou 

ni admise ni déniée, ou pour laquelle un autre exposé des faits 

est invoqué. Lorsque le défendeur ne peut ni admettre ni nier le 

fait allégué, il doit en indiquer les raisons.  

5) Si le défendeur oppose une défense au fond à la demande, 

il doit alléguer tous les faits suffisants pour permettre au juge 

d’apprécier le bien-fondé de sa défense, et proposer tout moyen 

de preuve à l'appui de ses allégations. Les dispositions des 

articles 53 (2) (a) à (c), (3) et (4) s'appliquent. Le demandeur 

peut répondre aux moyens de défense au fond.  

6) Le défendeur peut former une demande reconventionnelle 

à l’encontre du demandeur. Le défendeur peut également 

former une demande incidente à l’encontre d’un codéfendeur ou 

d’un tiers. L’article 53 s’applique. Les personnes contre 

lesquelles ces demandes sont formées y répondent 

conformément aux dispositions précédentes.  

Article 55. Modifications de la demande initiale 

1) Une partie, justifiant d’un motif valable et sous réserve 

d’en informer les autres parties, peut modifier ses demandes ou 

ses défenses lorsque la modification n’est pas de nature à 

retarder excessivement la procédure ou à causer grief aux 

autres parties. En particulier, les modifications demandées 

peuvent être justifiées pour tenir compte d’événements 

postérieurs aux faits allégués dans les actes de procédure 

antérieurs, de faits nouvellement découverts, d’éléments de 

preuve qui n’auraient pas pu être antérieurement obtenus avec 

une diligence raisonnable, ou de nouvelles preuves obtenues 

lors de la mise en état. 

2) La permission de modifier doit être accordée en respectant 

l’équité de la procédure, ce qui peut conduire, le cas échéant, à 
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une prorogation des délais de procédure ou à une modulation 

de la charge des frais du procès.  

3) La modification est notifiée à la partie adverse qui dispose 

d'un délai de trente jours pour répondre, sauf tout autre délai 

fixé par le juge. 

4) Toute partie peut requérir du juge qu’il ordonne à une 

autre partie de mettre ses écritures en conformité avec les 

exigences de la présente section. Cette requête suspend 

temporairement l'obligation de répondre.  

Article 56. Désistement et acquiescement à la demande  

1) Avec le consentement du ou des défendeurs, le 

demandeur peut mettre fin à la procédure ou à une partie de 

celle-ci en se désistant de sa demande en totalité ou en partie. 

Le désistement unilatéral du demandeur sans le consentement 

du défendeur n'est autorisé qu'avant la première audience du 

juge. Dans tous les cas, le désistement emporte soumission de 

payer l’ensemble des frais de l'instance éteinte, y compris les 

frais raisonnables à la charge des autres parties. 

2) Le défendeur peut mettre fin à la procédure ou à une 

partie de la procédure en acquiesçant à la demande en totalité 

ou en partie. Le demandeur peut cependant requérir le 

prononcé d’un jugement. 

B. Requête conjointe  

Article 57. Contenu de la requête conjointe 

1) La requête conjointe est l’acte commun aux termes duquel 

les parties soumettent au tribunal leurs demandes et défenses 

respectives, les points sur lesquels elles sont en désaccord afin 

qu’ils soient tranchés par le tribunal et leurs arguments 

respectifs, ainsi que, le cas échéant, leur accord sur le droit 

applicable conformément à l’article 26. 

2) À peine d’irrecevabilité, la requête conjointe contient :  

a) la désignation des parties ; 

b) la désignation de la juridiction devant laquelle elle 

est formée ; 
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c) l’objet de la demande, ce qui inclut son évaluation 

chiffrée ou, en l’absence de demande monétaire, ses 

caractéristiques précises ; 

d) les faits pertinents et les fondements juridiques sur 

lesquels la demande est formée. 

3) La requête conjointe décrit les moyens de preuve invoqués 

à l'appui des allégations factuelles. Dans la mesure du possible, 

ces preuves sont jointes à la demande.  

4) Elle est datée et signée par les parties. 

Article 58. Accords connexes 

Dans la mesure où les règles de procédure sont à la libre 

disposition des parties, celles-ci peuvent convenir de toute 

question de procédure, telle que la compétence du juge, les 

mesures provisoires et la publicité des audiences. L’article 26, 

alinéa 3, est applicable. 

Article 59. Modifications de la requête conjointe 

1) Les parties ont le droit de modifier leur requête conjointe 

si cela ne retarde pas déraisonnablement la procédure. En 

particulier, les modifications peuvent être justifiées pour tenir 

compte d’événements postérieurs aux faits allégués dans les 

actes de procédure antérieurs, de faits nouvellement découverts 

ou de preuves qui n’auraient pas pu être obtenues 

antérieurement avec une diligence raisonnable.  

2) Les modifications ne sont recevables qu'avec l'accord des 

deux parties. 

Article 60. Extinction de l’instance 

Avant que l’instance ne s’éteigne par l’effet du jugement, les 

parties peuvent y mettre fin, en tout ou en partie, par l’effet 

d’un désistement conjoint, total ou partiel. 
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PARTIE V –  PROCÉDURE PRÉPARATOIRE À L’AUDIENCE 

FINALE  

Article 61.  Audience de procédure en vue de la 

préparation de l’audience finale et du 

jugement de l’affaire 

1) Afin de préparer l’audience finale, le juge peut organiser 

une audience préliminaire et, au besoin, d’autres audiences au 

fur et à mesure de la progression de l’affaire. 

2) Les audiences de mise en état peuvent être tenues en 

présence des parties. Le cas échéant, le juge peut procéder par 

écrit ou utiliser des moyens de communication électroniques. 

3) Pendant l’audience de mise en état ou immédiatement 

après, le juge, après consultation des parties, fixe un calendrier 

de procédure assorti de délais pour l'accomplissement des 

charges procédurales des parties, de la date de l’audience finale 

et de la date éventuelle à laquelle le jugement sera rendu. 

4) Dans la mesure du possible, le juge peut fournir aux 

parties tout avis utile à la préparation de l'audience finale et de 

la décision. Cet avis peut être donné dès la première audience 

de mise en état. Les ordonnances de procédure sont rendues 

pendant l'audience ou immédiatement après. 

Article 62. Mesures de mise en état  

1) Le juge peut prendre toutes les mesures de mise en état 

prévues à l’article 49 (1), (3) à (6). 

2) Les mesures appropriées de divulgation et d’obtention des 

preuves avant une audience finale sont, en particulier : 

a) La production et l’échange mutuel de pièces ;  

b) Les demandes et l’échange de déclarations écrites 

de témoins ; 

c) la désignation d'un expert judiciaire ou l’organisation 

d’une conférence entre expert judiciaire et experts 

désignés par les parties, ou entre experts 

judiciaires ; 

d) les demandes d’informations auprès de tiers, y 

compris d’autorités publiques ; 
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e) les vérifications personnelles du juge. 

Article 63. Clôture de la mise en état 

1) Dès que le juge estime que les deux parties ont pu 

raisonnablement présenter leurs arguments et qu’il a été en 

mesure de clarifier les questions litigieuses ainsi que de 

recueillir toute preuve pertinente conformément à l’article 

62(2), il prononce la clôture de la mise en état et renvoie 

l'affaire à l'audience finale. Après l’ordonnance de clôture, 

aucune conclusion ne peut être déposée ni aucune pièce 

produite, sous réserve de ce qui qui est prévu à l’alinéa suivant 

et à l’article 64(4). 

2) Ce n’est que dans des circonstances très exceptionnelles 

que le juge, de sa propre initiative ou à la demande bien fondée 

d’une partie, peut autoriser de nouvelles demandes et 

conclusions. 

Article 64. Audience finale 

1) Dans la mesure du possible, l'audience finale doit être 

concentrée. Cette audience peut être adaptée à l'utilisation de 

techniques de communication électroniques.  

2) L'audience finale doit se dérouler devant le ou les juges 

appelés à rendre le jugement final.  

3) En règle générale, le juge doit recueillir les preuves orales 

et les preuves sur les questions qui demeurent l'objet d'un 

désaccord sérieux entre les parties. 

4) Toute preuve pertinente qui n’a pas encore été recueillie 

par le tribunal lors de mise en état de l’affaire peut être 

présentée lors de l’audience finale. De nouvelles preuves ne 

peuvent cependant être admises que si une partie justifie des 

raisons impérieuses justifiant qu’elle ne les ait pas produites 

plus tôt. 

5) Le juge organise l’audience finale de manière appropriée 

au regard des articles 48 et 49. Il doit notamment : 

a) déterminer l'ordre dans lequel les questions doivent 

être instruites ; 

b) ordonner la comparution des parties ou de leur 
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représentant légal, préalablement informé de toutes 

les questions se rapportant à la procédure ; 

c) ordonner l’obtention des preuves. 

6) Les preuves documentaires et autres preuves matérielles 

doivent avoir été communiquées à l’ensemble des autres parties 

avant l’audience finale. Les preuves orales ne peuvent être 

recueillies que si toutes les parties ont été informées de 

l'identité de la personne à interroger et du contenu de la preuve 

recherchée. 

7) Les parties doivent avoir la possibilité de faire part de leurs 

conclusions finales, y compris leurs observations sur les preuves 

ainsi recueillies. 

Article 65. Jugements définitifs anticipés  

1) Le juge, de sa propre initiative ou à la demande d'une 

partie, peut rendre un jugement définitif anticipé selon une 

procédure simplifiée. 

2) Dans un jugement final anticipé, le tribunal peut : 

a) décider que le tribunal n’a pas compétence pour 

statuer sur le litige ou que la demande est 

irrecevable au regard des exigences procédurales 

requises ; ou 

b) rendre un jugement définitif ou un jugement partiel 

en ne décidant que des questions de droit fondées 

sur des faits non contestés, ou en se fondant sur le 

fait que les parties ont omis de faire valoir à temps 

les faits nécessaires et pertinents, ou n’ont pas 

fourni les éléments de preuve en temps utile ; ou 

c) statuer sur le désistement du demandeur ou sur 

l’acquiescement à la demande par le défendeur. 

3) Les articles 61 à 64 et la partie VIII de ces Règles 

s'appliquent, selon le cas, au jugement final anticipé. 

Article 66.  Décisions préliminaires de procédure et 

jugements partiels sur le fond 

1) Le juge peut, de sa propre initiative ou à la requête d'une 

partie, prononcer un jugement : 
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a) statuant sur une question de procédure préliminaire, 

b) statuant au fond sur une question de droit.  

2) Les articles 61 à 64 et la partie VIII de ces Règles 

s'appliquent, le cas échéant, au jugement prononcé sur le 

fondement du présent article. Les décisions préliminaires de 

procédure au sens de l’article 133 sont susceptibles de recours 

indépendant du jugement sur le fond. 

Article 67. Mesures provisoires et ordonnance de 

paiement provisionnel  

Le juge peut ordonner des mesures provisoires ou un paiement 

provisionnel conformément aux articles 199 et suivants. 

PARTIE VI – NOTIFICATION DES ACTES DE PROCÉDURE 

SECTION I –Dispositions générales 

Article 68.  Nécessité d’une notification et contenu 

minimal. 

1) L’acte introductif d’instance ou tout autre acte de 

procédure modifiant la demande ou soumettant une nouvelle 

demande conformément à l’article 55 est notifié en application 

des articles 74 à 78 et 80 à 81.  

2) L’acte introductif d’instance ou tout autre acte de 

procédure modifiant les prétentions doit se conformer aux 

articles 53 et 55. 

Article 69.  Information sur les formalités procédurales à 

accomplir pour contester la demande. 

Les éléments suivants doivent ressortir clairement de l'acte 

introductif d'instance :  

a) les exigences de procédure à respecter pour 

contester la demande, y compris, le cas échéant, les 

délais prévus pour la contester, toute date 

d'audience, le nom et l'adresse du tribunal ou de 

toute autre institution à laquelle il convient 
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d'adresser la réponse ou devant laquelle 

comparaître, ainsi que, le cas échéant, la nécessité 

d'être représenté par un avocat ;  

b) les conséquences d’un défaut de comparution ou de 

contestation, notamment, le cas échéant, la 

possibilité d'une décision contre le défendeur ayant 

fait défaut et la condamnation aux frais du procès. 

Article 70. Défaut de comparution du défendeur 

Lorsque le défendeur ne répond pas ou ne comparaît pas, un 

jugement par défaut ne peut être rendu que si les conditions de 

l’article 138(3) sont réunies. 

SECTION II – Charge et modes de notification 

 Dispositions générales 

Article 71. Personnes en charge de la notification 

1) La notification des actes de la procédure incombe à la 

juridiction/aux parties.  

2) Si la notification incombe à la juridiction, le juge peut, le 

cas échéant, confier à une partie le soin d’y procéder.  

3) Si la notification incombe aux parties, elle s’opère sous le 

contrôle du juge qui peut en sanctionner l’irrégularité.  

Article 72. Champ d’application 

Les dispositions suivantes relatives aux modes de notification 

s’appliquent aux actes mentionnés à l’article 68 et à tout autre 

acte, pièce ou document devant être notifié, y compris les 

décisions du juge. 

Article 73.  Priorité des modes de notification 

garantissant la réception 

Les actes de procédure doivent être notifiés de manière à 

garantir leur bonne réception, conformément aux articles 74 à 

76. Si une telle notification n’est pas possible, il peut être 
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recouru à l’un des modes prévus à l’article 78. En cas d’adresse 

inconnue ou d’échec des autres modes de notification, il peut 

être recouru à l’un des modes prévus à l’article 80.  

 Modes de notification 

Article 74. Notification garantissant la réception 

1) Constitue une notification garantissant la réception : 

a) la notification à personne, le destinataire ayant signé 

un accusé de réception portant la date de réception 

ou par un acte signé par un greffier, un huissier de 

justice, un agent de la poste ou une autre personne 

habilitée indiquant que le destinataire a accepté de 

recevoir le document ainsi que la date de la remise ; 

b) la notification au moyen d’un réseau de 

communication électronique utilisant des procédés 

techniques de haut niveau, attestée par un accusé 

de réception généré automatiquement lorsque le 

destinataire est dans l’obligation légale d’adhérer à 

un tel réseau. Cette obligation est imposée aux 

personnes morales et aux personnes physiques 

exerçant une activité professionnelle indépendante 

pour les litiges relatifs à cette activité ; 

c) la notification par d’autres moyens électroniques si 

le destinataire a expressément et préalablement 

consenti à l’utilisation de ce mode de notification ou 

est légalement tenu de fournir une adresse 

électronique aux fins de notification. Cette 

notification doit être attestée par l’accusé de 

réception, incluant la date de réception, renvoyé par 

le destinataire ; 

d) la notification par voie postale, le destinataire ayant 

signé et renvoyé un accusé de réception portant la 

date de réception ; 

2) Si, dans les cas prévus par l’article 74 (1) (c) ou (d), aucun 

accusé de réception n’est renvoyé dans le délai indiqué, la 

notification prévue à l’article 74 (1) (a) ou (b) doit être tentée, 
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si elle est possible, avant de recourir à d’autres modes de 

notification. 

Article 75.  Notification dans les locaux professionnels 

d’une personne morale 

Si l’article 74 (1)(a) ou (d) est applicable, la notification au 

représentant légal d’une personne morale peut être effectuée 

dans ses locaux professionnels. Les locaux professionnels 

s’entendent du lieu du siège statutaire de la personne morale, 

du centre principal de ses activités, d’un centre d’administration 

ou d’une succursale, d’une agence ou de tout autre 

établissement si le litige s’est élevé à l’occasion des activités de 

cet établissement. 

Article 76. Notification aux représentants 

1) La notification faite au représentant légal d’un mineur ou 

d’un majeur protégé, tel le tuteur ou le curateur, équivaut à la 

notification faite à la personne du destinataire. 

2) La notification faite à une personne désignée par le 

destinataire pour recevoir la notification équivaut à la 

notification faite à la personne du destinataire. 

Article 77. Refus d’acceptation 

Vaut également notification selon l’article 74 (1)(a), la 

notification attestée par un document signé par la personne 

habilitée qui a procédé à la notification, indiquant que le 

destinataire a refusé de recevoir l’acte. Ce document est déposé 

dans un lieu spécifié pendant un certain délai afin d’être retiré 

par le destinataire qui est informé du lieu et du moment 

auxquels ce retrait peut avoir lieu.  

Article 78. Autres modes de notification 

1) S’il n’est pas possible de notifier l’acte au destinataire 

selon un moyen prévu à l’article 74, la notification peut être 

effectuée selon un des modes suivants par un greffier, un 

huissier de justice, un postier, un agent de la poste ou toute 

autre personne habilitée : 
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a) remise de l’acte à l’adresse du destinataire aux 

personnes qui y vivent ou qui y sont employées par 

lui, aptes à recevoir l’acte et qui y consentent ; 

b) si le destinataire est un professionnel indépendant 

ou une personne morale, notification dans les locaux 

de l’entreprise à des personnes qui sont employées 

par le destinataire, aptes à recevoir l’acte et qui y 

consentent ; 

c) dépôt de l'acte dans un bureau de poste ou auprès 

d'une autorité publique habilitée à en assurer le 

dépôt, le destinataire étant informé de ce dépôt par 

notification écrite dans sa boîte aux lettres. Dans ce 

cas, la notification mentionne clairement la nature 

judiciaire de l’acte, le lieu et le moment auxquels il 

peut être retiré ainsi que les coordonnées de la 

personne dépositaire de l’acte. La notification n’est 

considérée comme effectuée que lorsque l’acte est 

retiré. 

2) La notification d'un acte en application de l’article 78 

(1)(a) and (b), est attestée par : 

a) un acte signé par la personne ayant effectué la 

notification, mentionnant : 

(i)  le mode de notification utilisé ; 

(ii)  la date de notification, et 

(iii)  Le nom de la personne ayant reçu la 

notification et son lien avec le destinataire, ou 

b) un accusé de réception émanant de la personne 

ayant reçu la notification. 

3) La notification prévue à l’article 78 (1)(a) et (b), n’est pas 

autorisée si la personne qui reçoit l’acte est la partie adverse du 

destinataire dans la procédure. 

4) La notification d’un acte en application de l’article 78 

(1)(c) est attestée par : 

a) un acte signé par la personne ayant effectué la 

notification, indiquant : 

(i) le mode  

(j) de notification employé ; et  
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(ii)  la date du retrait, ou 

b) un accusé de réception émanant de la personne 

ayant reçu la notification. 

Article 79. Notification en cours d’instance 

1) En cours d’instance, si une partie est représentée par un 

avocat, la notification des actes de procédure peut être 

effectuée au représentant de cette partie ou entre avocats sans 

l’intervention de la juridiction. Les avocats sont tenus d’indiquer 

une adresse électronique pouvant être utilisée pour la 

notification 

2) En cours d’instance, si une partie est représentée par un 

avocat, elle doit notifier à la juridiction et à tout avocat 

représentant les autres parties ou intervenants, tout 

changement d’adresse postale ou électronique. 

3) En cours d’instance, les parties doivent informer la 

juridiction de tout changement de domiciliation, de centre 

d’activité ou d’adresse postale ou électronique. 

Article 80. Mode résiduel de notification 

1) Si la notification par des modes garantissant la réception, 

conformément aux articles 74 à 77, ou par les autres modes, 

mentionnés à l’article 78, n’est pas possible en raison de 

l’ignorance de l’adresse du destinataire ou de l’échec de la 

notification, la notification de l’acte peut être effectuée de la 

manière suivante : 

a) par la publication d’un avis au destinataire selon une 

forme prévue par la loi de l’État du juge saisi, y 

compris la publication dans des registres 

électroniques accessibles au public, et 

b) en envoyant un avis à la dernière adresse ou adresse 

électronique connue du destinataire. 

c) Aux fins des alinéas (a) et (b), l’avis signifie une 

information qui indique clairement la nature 

judiciaire de l’acte à notifier, l’effet juridique de la 

notification, le lieu et le moment auxquels le 
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destinataire peut retirer les actes ou leur copie ainsi 

que la date limite du retrait. 

2) L’adresse est considérée comme inconnue si la personne 

chargée de la notification a accompli toutes les diligences pour 

rechercher l’adresse actuelle du destinataire de l'acte. Les 

diligences accomplies doivent donner lieu à une mention au 

dossier de l’affaire. 

3) La notification est considérée comme effectuée dans les 

deux semaines suivant la publication de l’avis et l’envoi de l’avis 

à la dernière adresse connue ou à l’adresse électronique, selon 

le cas. À défaut de dernière adresse connue ou d’adresse 

électronique, la notification est réputée effectuée dans le délai 

de deux semaines suivant la publication de l’avis. 

Article 81.  Moyens de remédier au non-respect des 

règles de notification. 

Si la notification de l’acte n'a pas satisfait aux exigences des 

articles 74 à 79, il est remédié au non-respect de ces exigences 

si le comportement du destinataire de l’acte au cours de la 

procédure permet d’établir qu’il a reçu l’acte à notifier en 

personne et dans un délai suffisant pour préparer sa défense ou 

pour répondre de toute autre manière requise par la nature de 

l’acte. 

SECTION 3 – Notifications transnationales  

 Au sein de l’Union européenne 

Article 82. Conditions concernant la langue 

1) Si le destinataire est une personne physique n’exerçant 

pas d’activité professionnelle indépendante, les actes visés à 

l’article 68 et les informations visées à l’article 69 doivent être 

rédigés dans une langue de la procédure, ainsi que dans une 

langue de l’État membre dans lequel le destinataire a sa 

résidence habituelle, à moins que le destinataire ne comprenne 

manifestement la langue du juge saisi.  
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2) Si le destinataire est une personne morale, les actes de 

procédures visés à l’article 68 et l’information visée à l’article 

69 doivent être rédigés dans la langue du juge saisi ainsi que 

dans la langue de l’État membre dans lequel la personne morale 

a son siège social, le centre principal de ses activités, ou dans 

la langue des principaux documents de l’opération litigieuse.  

Article 83. Non-application de l’article 81 

Si la notification des actes de procédure n’est pas conforme aux 

exigences linguistiques de l’article 82, l’article 81 ne s’applique 

pas. 

Article 84. Délai de distance 

Si le destinataire est domicilié dans un autre État Membre de 

l’Union européenne que celui du juge saisi, le délai prévu à 

l’article 80 (3) est de quatre semaines au lieu de deux semaines. 

 En dehors de l’Union européenne. 

Article 85. Disposition générale. 

Les règles précédentes s’appliquent également lorsque le 

destinataire n’a ni domicile, ni résidence habituelle dans l’Union 

européenne, sous réserve de l’article 86. 

Article 86.  Relation avec la Convention de La Haye sur la 

notification. 

Lorsqu’un acte judiciaire ou extrajudiciaire est notifié en dehors 

de l’Union Européenne, les dispositions précédentes 

s’appliquent sans préjudice de l’application de la Convention de 

La Haye du 15 novembre 1965 relative à la signification et à la 

notification à l’étranger des actes judiciaires et extrajudiciaires 

en matière civile ou commerciale. 
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PARTIE VII – ACCÈS AUX INFORMATIONS ET PREUVES 

SECTION 1 – Partie générale 

 Dispositions générales sur la preuve 

Article 87. Standard probatoire 

Un fait contesté est prouvé si le juge est raisonnablement 

convaincu de sa véracité. 

Article 88. Dispense de preuve  

1) N’ont pas à être prouvés : 

a) Les faits reconnus ; 

b) Les faits non contestés ; 

c) Les faits notoires pour le juge.  

2) Des faits peuvent être présumés sur le fondement d’autres 

faits établis. 

3) Si une partie ayant en sa possession ou sous son contrôle 

des éléments probatoires relatifs à un fait pertinent s’abstient 

de les produire sans motif légitime, le juge peut considérer le 

fait pertinent comme établi. 

Article 89. Pertinence 

1) Toute preuve pertinente est recevable.  

2) Le juge, d’office ou sur requête d’une partie, écarte les 

preuves non pertinentes. La pertinence est déterminée par le 

juge au regard des écritures des parties. 

Article 90. Preuves illégalement obtenues 

1) Sous réserve de l’application de l’alinéa suivant du présent 

article, les preuves illégalement obtenues sont écartées de la 

procédure. 

2) Toutefois, dans des cas exceptionnels, le juge peut 

déclarer recevable une preuve illégalement obtenue si elle 

constitue le seul moyen d’établir les faits. Lors de sa décision 
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sur l’admissibilité de la preuve, le juge tient compte du 

comportement de l’autre partie ou de tiers ainsi que de la 

gravité de la violation. 

Article 91. Secret, confidentialité et immunités  

1) Toute personne entendue aux fins d’information, de 

production de preuves ou d’autres informations peut, le cas 

échéant, se prévaloir des règles relatives aux secrets, à la 

confidentialité, aux immunités et protections similaires. 

2) Une preuve ne peut être obtenue en violation 

notamment : 

a) du droit d’un époux, d’un partenaire assimilé à un 

époux ou d’un parent proche d’une partie de refuser 

de témoigner ; 

b) du droit d’une personne de ne pas s’auto-

incriminer ; 

c) du secret professionnel de l’avocat, d’autres droits 

ou obligations professionnels au secret, de secret 

des affaires ou autres intérêts similaires dans les 

conditions prévues par la loi applicable ; 

d) de la confidentialité des échanges dans le cadre de 

négociations amiables, à moins que les négociations 

n’aient eu lieu au cours d’une audience publique ou 

que des intérêts publics primordiaux ne l’exigent ; 

e) des intérêts de la sécurité nationale, de secrets 

d’État ou d’autres questions similaires d’intérêt 

public. 

3) Lorsqu’il décide s’il y a lieu de tirer des conséquences 

défavorables à une partie ou de prononcer d’autres sanctions, 

le juge apprécie si ces protections sont de nature à justifier la 

non divulgation par cette partie de preuves ou autres 

informations. 

4) Le juge tient compte de ces protections lorsqu’il exerce 

son pouvoir de prononcer des sanctions à l’encontre d’une partie 

ou d’un tiers afin de les contraindre à divulguer certaines 

preuves ou autres informations. 
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5) Celui qui invoque un secret, la confidentialité, une 

immunité ou toute autre protection similaire concernant une 

pièce doit décrire celle-ci de façon suffisamment détaillée afin 

de permettre à une autre partie de contester. 

 Administration de la preuve 

Article 92. Administration et présentation des preuves 

1) Lorsque cela est nécessaire et approprié, le juge ordonne 

l’administration des preuves pertinentes proposées par une 

partie. Dans ce cas, le juge peut prendre des décisions relatives 

au déroulement et au moment de la production des preuves. Il 

peut également, le cas échéant, décider de la forme selon 

laquelle la preuve sera produite. Les articles 49(9) et (11), 50, 

62, 64(3) à (6) et 107 sont applicables. 

2) Le juge, après avoir donné aux parties la possibilité de 

faire valoir leurs observations, peut suggérer une preuve non 

proposée par une partie s’il la considère comme pertinente 

quant à une question litigieuse. Si une partie accepte la 

suggestion, le juge ordonne l’administration de la preuve qui 

peut ainsi venir au soutien des allégations de fait et de droit de 

cette partie. 

3) Exceptionnellement, le juge, après avoir donné aux 

parties la possibilité de faire valoir leurs observations, peut 

ordonner l’administration d’une preuve non proposée par une 

partie. 

4) Le juge accorde à chaque partie une égale possibilité et le 

temps adéquat pour répondre aux preuves produites par une 

autre partie ou dont l’administration a été ordonnée par le juge. 

Article 93. Admission par défaut de contestation 

Le juge peut décider que l’absence injustifiée de réponse en 

temps utile d’une partie à une allégation de la partie adverse 

constitue un fondement suffisant pour considérer cette 

allégation comme admise ou acceptée. Préalablement, le juge 

informe la partie qu’il envisage de tirer une telle conclusion et 

lui donne la possibilité de faire valoir ses observations. 
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Article 94.  Identification préliminaire des preuves par 

les parties 

Au cours de la phase introductive de la procédure, les parties 

identifient les preuves qu’elles ont l’intention de produire au 

soutien de leurs allégations de fait formulées dans leurs 

conclusions. 

Article 95. Communication des preuves 

1) Les preuves documentaires et matérielles sont mises à la 

disposition de la partie adverse. 

2) Des preuves par témoignage ne peuvent être proposées 

au juge que si toutes les autres parties ont été informées de 

l’identité du témoin et de l’objet de la preuve proposée. 

3) Le juge peut ordonner aux parties de garder 

confidentielles les preuves qui leur ont été communiquées. 

Article 96.  Preuve additionnelle consécutive à la 

modification des allégations  

Le juge, après avoir donné aux parties la possibilité de faire 

valoir leurs observations, peut autoriser ou inviter une partie à 

clarifier ou modifier ses allégations de fait et à proposer des 

preuves additionnelles en conséquence. 

 Présentation et appréciation des preuves 

Article 97.  Conduite de l’audience d’administration des 

preuves 

1) Le juge entend et reçoit les preuves directement au cours 

de l’audience ou des audiences auxquelles les parties sont 

présentes, à moins que, à titre exceptionnel, il n’ait autorisé que 

la preuve soit reçue en un autre lieu ou par toute autre personne 

agissant en son nom. 

2) Toute audience au cours de laquelle des preuves sont 

administrées fait l’objet d’un enregistrement audiovisuel si 

l’équipement technique requis est disponible. L’enregistrement 

est conservé sous le contrôle de la juridiction.  
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3) L’administration des preuves, en audience publique ou à 

huis clos, peut, le cas échéant, donner lieu à l’utilisation de 

technologies telles que la vidéoconférence ou toute autre 

technologie similaire de communication à distance. 

Article 98. Appréciation des preuves 

Le juge apprécie librement les preuves. 

Article 99. Sanctions en matière probatoire 

D’office ou à la demande d’une partie, le juge peut prononcer 

des sanctions conformément à l’article 27 lorsque : 

a) Une personne s’est abstenue, sans motif légitime, de 

se présenter à l’audience pour témoigner ou pour 

répondre à des questions appropriées, ou pour 

produire un document ou un autre élément de 

preuve ; 

b) Une personne a, de quelque autre manière, fait 

obstacle à l’application loyale des règles relatives à 

la preuve. 

SECTION 2 – Décisions du juge relatives à la preuve  

Article 100. Cadre général 

Lorsqu’il rend une décision en application des dispositions de la 

présente Partie, le juge applique les principes suivants : 

a) En règle générale, chaque partie a accès à toute 

forme de preuve pertinente et non couverte par le 

secret ou toute autre protection similaire ; 

b) A la requête d’une partie sur le fondement de l’article 

101, le juge, s’il fait droit à la demande, ordonne la 

production de preuves pertinentes, non couvertes 

par le secret ou toute autre protection similaire et 

suffisamment identifiées qui sont en possession ou 

sous le contrôle d’une autre partie ou, en tant que 

de besoin, sous celui d’un tiers, même si cette 

production peut être défavorable aux intérêts de 

cette personne. 
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Article 101. Demande d’accès aux preuves 

1) Dans le respect des critères et de la procédure prévus 

dans ces Règles, tout demandeur ou défendeur ainsi que tout 

demandeur éventuel envisageant d’engager une action en 

justice, peut solliciter du juge une décision ordonnant l’accès à 

des preuves pertinentes et non couvertes par le secret ou toute 

autre protection similaire, qui sont détenues par une autre 

partie ou par un tiers ou bien sous son contrôle. 

2) La demande d’accès aux preuves peut contenir une 

demande de mesures visant à protéger ou à préserver les 

preuves ainsi qu’une demande de mesures provisoires ou 

conservatoires conformément à la Partie X. 

3) Les éléments matériels ou les informations obtenus en 

application de la présente disposition n’acquièrent la qualité de 

preuves que s’ils sont produits en tant que telles au cours de la 

procédure par une partie ou, à titre exceptionnel, par le juge 

lui-même conformément aux articles 25(3), 92(2) et (3) et 

107(2).  

Article 102. Critères pertinents 

1) La partie ou la partie éventuelle qui sollicite une décision 

d’accès à des preuves doit  

a) identifier de façon aussi précise que possible au 

regard des circonstances du litige, les éléments 

particuliers de preuve auxquelles l’accès est 

demandé, ou 

b) identifier des catégories précises de preuves en 

faisant référence à leur nature, leur contenu ou leur 

date. 

2) La demande doit convaincre le juge de la plausibilité du 

bien-fondé de la demande ou de la défense de la partie en 

établissant que 

a) la preuve sollicitée est nécessaire en vue d’établir la 

réalité des faits litigieux dans une procédure 

pendante ou éventuelle ; 

b) que le demandeur ne peut obtenir l’accès à cette 

preuve sans l’aide du juge ; et 
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c) que la nature et l’étendue de la preuve sollicitée est 

raisonnable et proportionnée. A cette fin, le juge 

tient compte des intérêts légitimes de toutes les 

parties et des tiers concernés. 

3) Si la demande d’accès aux preuves est faite avant qu’une 

action en justice ait été introduite, le demandeur indique avec 

suffisamment de précision tous les éléments nécessaires pour 

permettre au juge d’identifier la prétention que le demandeur 

envisage de former. 

4) Le juge rejette toute demande portant sur une recherche 

d’information vague, spéculative ou dont l’étendue n’est pas 

justifiée. 

Article 103. Informations confidentielles 

1) Le juge apprécie si la demande d’accès aux preuves 

présentée sur le fondement de l’article 101 a pour objet ou 

inclut des informations confidentielles, notamment à l’égard de 

tiers. A cette fin, il tient compte de toutes les règles pertinentes 

relatives à la protection d’informations confidentielles. 

2) En cas de nécessité et au regard des circonstances du 

litige, le juge peut notamment rendre une décision d’accès à des 

preuves contenant des informations confidentielles tout en 

l’adaptant de l’une ou de plusieurs des manières suivantes, dans 

la mesure de ce que requiert la préservation de la 

confidentialité : 

a) en apportant des modifications aux passages 

sensibles dans les documents ; 

b) en conduisant des audiences à huis clos ; 

c) en limitant le nombre de personnes autorisées à 

avoir accès aux preuves et à les examiner ; 

d) en donnant mission aux experts de produire un 

résumé des informations sous une forme générale 

ou non confidentielle ; 

e) en rédigeant une version non confidentielle d’une 

décision judiciaire dans laquelle les passages 

contenant des données confidentielles sont 

supprimés ; 
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f) en limitant l’accès à certains éléments de preuve aux 

représentants et avocats des parties ainsi qu’aux 

experts tenus d’une obligation de confidentialité. 

Article 104.  Sanctions en cas de violation de la 

confidentialité 

1) En cas de violation de son obligation de confidentialité par 

celui qui en est tenu, la partie ayant subi un préjudice de ce fait 

peut demander au juge de prononcer une ou plusieurs des 

sanctions suivantes :  

a) Rejet total ou partiel de la demande de la partie 

fautive, à condition que la procédure principale soit 

encore pendante ; 

b) Déclaration de responsabilité de la partie ou de toute 

autre personne à l’origine de la violation et 

condamnation de celle-ci à réparation ; 

c) Condamnation de la partie responsable de la 

violation à payer les frais du procès, quel qu’en soit 

le résultat final ; 

d) Condamnation de la partie ou de la personne 

responsable de la violation à une peine d’amende 

proportionnée à la violation ; 

e) Condamnation du ou des représentants de la partie 

ou de la personne responsable de la violation à une 

peine d’amende proportionnée à la violation. 

2) Toute sanction prononcée par le juge sur le fondement de 

l’alinéa précédent doit être proportionnée à la gravité de la 

violation. Pour apprécier le caractère proportionné de la 

sanction, le juge prend, le cas échéant, particulièrement en 

compte le fait que la violation est intervenue avant l’introduction 

de la procédure sur le fond du litige. 

Article 105.  Accès à des preuves détenues par des 

autorités publiques 

1) Le gouvernement et les autres organismes publics se 

conforment à une décision rendue en application des présentes 
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Règles, à moins que les informations ne soient protégées en 

raison d’un intérêt public.  

2) Le refus adressé au juge d’accorder l’accès aux preuves 

doit être accompagné de motifs justifiant le fondement du refus 

et remplir les conditions prévues à l’article 91(5). 

Article 106. Moment de la demande 

1) Les demandes d’accès à des preuves peuvent être 

présentées avant le commencement de la procédure, dans l’acte 

introductif d’instance ou au cours d’une procédure pendante. 

2) Si une décision d’accès aux preuves a été rendue avant 

qu’une procédure sur le fond ait été engagée, il peut être exigé 

du demandeur bénéficiaire de cette décision qu’il intente une 

procédure sur le fond dans un délai raisonnable déterminé. Si 

le demandeur ne se conforme pas à cette obligation, le juge 

peut rapporter sa décision, ordonner au demandeur de restituer 

toute preuve obtenue postérieurement à celle-ci, prononcer une 

sanction appropriée à l’encontre de la partie défaillante ou 

rendre toute autre décision appropriée. 

Article 107.  Procédure de délivrance d’une décision 

d’accès à des preuves 

1) Le juge statue conformément à l’article 50 sur la demande 

d’accès aux preuves formulée en application de l’article 101(1). 

2) Le juge ne peut prononcer d’office une décision sur le 

fondement de l’article 101(1) que dans des cas exceptionnels et 

seulement après avoir mis les parties et les tiers concernés en 

mesure de présenter leurs observations.  

3) Si la demande d’accès aux preuves est formée avant le 

début de la procédure, le juge ne se prononce, en principe, 

qu’après avoir mis les parties et les tiers concernés en mesure 

de présenter leurs observations sur la mesure sollicitée, son 

étendue et sa mise en œuvre. 

4) La partie ou le tiers visé par la demande d’accès aux 

preuves peut solliciter du juge que la preuve soit administrée 

sous une forme ou d’une manière différente dès lors qu’elle 

conduit à un résultat équivalent. La requête doit établir que 
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l’alternative proposée est moins contraignante pour celui ou 

celle qui est requis de répondre à la demande d’accès. 

Article 108. Frais et garantie  

1) Le demandeur d’accès aux preuves supporte tous les frais 

liés à la mise en œuvre de la décision d’accès aux preuves. Le 

cas échéant, le juge peut lui imposer de payer immédiatement 

lesdits frais à la partie ou au tiers débiteur de l’accès aux 

preuves. 

2) Sur requête de celui à l’encontre de qui l’accès aux 

preuves a été ordonné, le juge peut imposer que le bénéficiaire 

de l’accès aux preuves constitue une garantie couvrant les 

dépenses prévisibles en vue de la mise en œuvre de la décision. 

Si le juge impose une garantie, le demandeur doit la fournir 

avant de pouvoir mettre en œuvre la décision. 

3) À l’issue de la procédure, le juge peut, dans sa décision 

sur les frais, déroger à la règle générale en la matière.  

Article 109. Mise en œuvre 

Il incombe au juge d’ordonner toutes les mesures pratiques 

nécessaires afin de garantir que la décision d’accès aux preuves 

soit mise en œuvre de façon effective et équitable. Il peut 

notamment : 

a) émettre des instructions quant au lieu et à la 

manière adéquats d’exécuter la mesure ;  

b) décider que le demandeur peut bénéficier de 

l’assistance d’un expert ;  

c) prononcer toute décision pertinente prévue à la 

Partie X des présentes Règles. 

Article 110.  Non-respect de la décision d’accès à des 

preuves 

1) Le juge peut prononcer une ou plusieurs des sanctions 

suivantes à l’encontre d’une partie ou d’un tiers faisant 

l’objet d’une décision rendue en application des présentes 

Règles et qui, bien qu’en ayant connaissance, détruit, 

dissimule les preuves pertinentes ou, de quelque autre 
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manière, rend impossible, la mise en œuvre de la 

décision : 

a) Considérer comme reconnus les faits faisant l’objet 

de la décision d’accès aux preuves ; 

b) Considérer que le défendeur ou le défendeur 

éventuel comme ayant implicitement admis la 

pertinence de la demande qui a été formée ou 

proposée par le demandeur d’accès aux preuves ; 

c) Conformément aux pouvoirs d’administration 

judiciaire reconnus au juge, imposer à la partie ou 

au tiers tenu de se conformer à la décision une 

astreinte adéquate par jour de retard dans la mise 

en œuvre de celle-ci. 

2) Une décision rendue sur le fondement de l’alinéa 

précédent doit être proportionnée à la nature du manquement 

et ne peut être prononcée que sur demande de la partie au profit 

de laquelle l’accès aux preuves a été ordonné. 

3) Cette disposition s’applique sans préjudice des mesures 

prévues aux articles 27 et 99, et de toute autre sanction ou 

mesure procédurale à la disposition du juge.  

SECTION 3 – Modes de preuve 

 Documents 

Article 111. Preuve documentaire et électronique 

1) Les parties peuvent présenter comme preuves tout 

document pertinent. 

2) Un document est tout support sur lequel des informations 

sont enregistrées ou conservées sous quelle forme que ce soit, 

notamment mais pas exclusivement sous forme papier ou 

électronique. Les informations peuvent être enregistrées par 

écrit, images, dessins, programmes, messages vocaux ou 

données électroniques, y compris les courriels, réseaux sociaux, 

messages instantanées, métadonnées ou tous autres moyens 

techniques. Un document peut être conservé de manière 

électronique, notamment dans un ordinateur, des instruments 
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portables électroniques, dans un espace dématérialisé 

d’hébergement des données ou tout autre moyen de stockage. 

3) Les documents qu’une partie conserve sous forme 

électronique sont en principe soumis ou produits en la forme 

électronique, sauf décision contraire du juge. 

4) Les parties peuvent contester tout document produit par 

l’adversaire. Dans un tel cas, le juge ordonne à l’encontre des 

parties toute mesure de nature à en établir l’intégrité. 

Article 112. Actes authentiques 

1) Constitue un acte authentique tout document dressé 

formellement par une autorité publique ou dont l’authenticité a 

été certifiée par elle. 

2) Les actes authentiques enregistrés sous forme 

électronique ont la même force probatoire que les documents 

sous forme papier. 

Article 113. Documents : langue et traduction 

1) Sur demande d’une partie ou décision d’office du juge, 

tout document est produit ou traduit dans la langue de la 

juridiction. 

2) La traduction de documents longs ou volumineux peut être 

limitée conformément à l’article 20(2). 

 Témoignages 

Article 114. Témoins  

1) Une partie peut présenter la déposition de tout témoin des 

faits litigieux, sous réserve de la pertinence et de l’admissibilité 

du témoignage, de considérations tirées de la mise en état ainsi 

que des secret, confidentialité ou immunité. 

2) Si un témoin dont le témoignage remplit les conditions 

formulées à l’alinéa précédent refuse en tout ou partie de 

témoigner, le juge peut lui en intimer l’ordre. 

3) Le témoin est tenu de dire la vérité lors de sa déposition. 

Le juge peut exiger du témoin qu’il s’exprime sous serment. Il 
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fournit au témoin les informations nécessaires à cet effet 

préalablement à sa déposition. 

Article 115. Témoignages 

1) En principe, les témoignages sont reçus oralement. 

Toutefois, le juge peut, après consultation des parties, exiger 

que le témoignage initial soit présenté sous forme écrite et 

transmis aux parties. Le témoignage écrit est adressé à toutes 

les autres parties préalablement à l’audience au cours de 

laquelle le témoin sera entendu. Le témoignage oral lors de 

l’audience peut être limité à des questions additionnelles à la 

suite de la présentation du témoignage écrit. 

2) Tout témoin se présente en personne ; le juge peut 

toutefois autoriser l’usage de la vidéoconférence ou de toute 

technologie similaire pour l’audition d’un témoin. 

3) La personne qui témoigne peut être interrogée en premier 

lieu par le juge ou par la partie ayant proposé le témoignage. Si 

le témoin est d’abord interrogé par le juge ou par la partie 

adverse, la partie présentant le témoignage a le droit de poser 

directement au témoin des questions additionnelles. 

4) Les parties peuvent contester la fiabilité d’un témoignage. 

Article 116. Témoins : langue et traduction 

1) Lorsqu’un témoin ne maitrise pas la langue officielle ou les 

langues officielles dans laquelle la procédure est conduite ou 

peut être conduite, un service d’interprétariat et de traduction 

est fourni par la juridiction. 

2) Le cas échéant, avec l’accord tant du juge que des parties, 

un témoin peut s’exprimer dans une langue autre qu’une langue 

officielle de la procédure. 

Article 117. Attestations de témoins 

1) Sur autorisation du juge, une partie peut présenter une 

attestation écrite comportant le témoignage sous serment de 

toute personne. L’attestation pend la forme d’une déclaration 

rédigée personnellement par le témoin qui y relate les faits 

pertinents dont il a été témoin. 
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2) Le juge peut souverainement décider d’assimiler ces 

déclarations à un témoignage oral lors d’une audience devant le 

tribunal.  

3) Une partie peut solliciter du juge qu’il ordonne la 

comparution personnelle de l’auteur de la déclaration écrite. Si 

le juge fait droit à la demande, l’interrogatoire du témoin peut 

consister en des questions additionnelles du juge ou de la partie 

adverse. 

 Comparution personnelle des parties 

Article 118.  Comparution personnelle des parties et 

conséquences d’un refus de comparaître ou 

de répondre 

1) Le juge peut retenir comme preuve toute déclaration faite 

par une partie qui a comparu personnellement devant le 

tribunal. L’article 114(3) est applicable. 

2) Devant le juge, toute partie est mise en mesure de poser 

à son adversaire des questions portant sur des points de fait 

pertinents. 

3) Le juge peut tirer toutes conséquences pertinentes de 

refus non justifié d’une partie de comparaître personnellement, 

de répondre aux questions pertinentes émanant de la partie 

adverse ou du juge, ou de refuser de prêter serment. 

4) Si la partie qui doit comparaître personnellement est une 

personne morale, elle indique l’identité de la ou des personnes 

physiques qui ont directement participé, au nom de la personne 

morale, aux évènements pertinents, afin qu’elles soient 

entendues, sous condition toutefois qu’elles puissent encore 

être considérées comme des représentants légaux de la 

personne morale. Le juge peut tirer toute conséquences de 

l’abstention non justifiée de la personne morale à fournir cette 

information. 
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 Preuve par expertise 

Article 119. Experts désignés par les parties 

Les parties peuvent présenter le rapport d’un expert de leur 

choix sur tout point pertinent pour lequel une expertise est 

appropriée. 

Article 120. Expert désigné par le juge 

1) Le juge peut désigner un ou plusieurs experts afin qu’ils 

fournissent des preuves sur tout point pertinent pour lequel une 

expertise est appropriée, y compris le droit étranger. 

2) Les experts peuvent être des personnes physiques ou 

morales. Si ce sont des personnes morales, au moins une 

personne physique doit assumer la responsabilité du rapport. 

3) Si les parties s’entendent sur le nom d’un expert, le juge 

désigne en principe cet expert. 

4) Les parties peuvent récuser un expert désigné par le juge 

pour des motifs identiques à ceux qui permettent la récusation 

d’un magistrat. 

Article 121. Instructions à l’expert judiciaire 

1) Le juge indique à l’expert le champ de sa mission et fixe 

un délai raisonnable pour la remise du rapport écrit.  

2) Le cas échéant, le juge peut étendre ou limiter le champ 

de la mission de l’expert. Il peut également modifier le délai 

imparti pour la remise du rapport écrit.  

3) Les parties sont dûment informées de ces décisions et de 

leur éventuelle modification par le juge.  

4) La partie qui s’oppose au contenu ou à l’étendue des 

instructions données à l’expert peut saisir le juge d’une 

demande de modification de celles-ci. 

Article 122. Obligations de l’expert 

1) L’expert, qu’il soit désigné par le juge ou par une partie, 

est tenu envers le juge de présenter une évaluation complète, 
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objective et impartiale de la question faisant l’objet de 

l’expertise.  

2) L’expert ne peut intervenir en dehors de son domaine de 

compétence. L’expert peut également refuser la mission pour 

des motifs identiques à ceux qui permettent à une personne de 

refuser de témoigner. 

3) Sauf autorisation du juge, l’expert ne peut déléguer sa 

mission à des tiers. 

4) Si l’expert, sans motif légitime, ne rend pas son rapport 

dans le délai fixé par le juge, ce dernier peut prononcer des 

sanctions adéquates. 

Article 123. Accès de l’expert aux informations  

1) L’expert nommé par le juge a accès à toutes les 

informations pertinentes et non couvertes par le secret, qui sont 

nécessaires à la préparation de son rapport. 

2) L’expert désigné par le juge peut notamment, dans la 

mesure pertinente et nécessaire à la mise en état, demander à 

une partie de lui fournir toute information, de lui donner accès 

à tout document, de permettre la vérification de biens ou 

l’entrée dans un lieu aux fins de d’inspection.  

3) Lorsque les circonstances le justifient, l’expert peut 

examiner une personne ou avoir accès à des informations 

découlant de l’examen physique ou mental d’une personne. 

Article 124. Rapport d’expertise et audition de l’expert 

1) Le rapport d’expertise est en principe rendu sous forme 

écrite. Toutefois, dans les affaires simples, le juge peut 

ordonner que l’expert présente son rapport oralement. 

2) A la demande du juge ou d’une des parties, l’expert 

explique oralement son rapport écrit. L’audition de l’expert peut 

avoir lieu lors d’une audience qui, le cas échéant, peut se 

dérouler par tout moyen approprié de communication à distance 

tel que la vidéoconférence, conformément aux dispositions 

légales applicables.  

3) Le juge peut exiger de l’expert qu’il prête serment lors du 

dépôt de son rapport écrit ou lors de son audition. 
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4) Lorsque l’expert est entendu oralement, les parties ne 

peuvent lui poser que des questions pertinentes au regard de 

son rapport. 

5) Si, sans motif légitime, l’expert désigné par une partie, et 

qui a été dûment cité à comparaître, ne se présente pas à 

l’audience, le juge peut écarter le rapport écrit rédigé par cet 

expert. 

Article 125. Honoraires et frais 

1) Les honoraires et frais de l’expert désigné par le juge font 

partie des frais du procès. Le juge peut ordonner à la partie qui 

a sollicité l’expertise d’avancer ces frais. 

2) Les honoraires et frais de l’expert désigné par une partie 

ne peuvent être mis à la charge de la partie adverse que si le 

juge l’ordonne. 

 Vérifications du juge 

Article 126. Règles générales  

1) Une partie peut demander au juge d’ordonner la 

vérification de biens ou l’examen d’une personne. Afin de 

garantir une vérification appropriée, l’accès peut être soumis 

aux conditions que le juge estime équitables au regard des 

circonstances de l’affaire, en conformité avec la loi applicable.  

2) Une partie peut solliciter l’autorisation de faire procéder à 

un examen physique ou mental d’une personne. En concertation 

avec les parties, le juge fixe la date et les modalités de 

l’examen. 

3) Le cas échéant, le juge peut procéder à des vérifications 

personnelles ou ordonner des vérifications par un expert 

désigné judiciairement ou nommé par une partie. 

4) Sauf décision contraire du juge, les parties et leurs 

représentants peuvent assister à toute vérification ou examen 

ordonnés sur le fondement du présent article. Le juge, après 

consultation des parties, fixe le moment et les modalités des 

vérifications. 
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5) Dans le présent article et dans l’article 127(1), le terme 

« biens » désigne toute chose corporelle ou incorporelle dans 

son ensemble ou dans les éléments qui la composent. 

Article 127. Tiers et vérifications judiciaires  

1) Le juge peut ordonner à des tiers à la procédure de 

produire des biens aux fins de vérifications par le juge ou par 

une partie. 

2) Les dispositions de la Section 2 de la Partie VII des 

présentes Règles s’appliquent à toute décision rendue ou 

susceptible d’être rendue en vertu de l’alinéa précédent. 

SECTION 4 – Situations transnationales 

 Dans l’Union européenne 

Article 128. Obtention des preuves au sein de l’Union 

européenne 

1) Si des preuves doivent être obtenues dans un autre État 

membre de l’Union européenne et si un accès à des preuves 

situées dans un autre État membre est nécessaire, le juge et les 

parties peuvent se fonder sur les dispositions du règlement 

(CE)1206/2001 du Conseil du 28 mai 2001 relatif à la 

coopération entre les juridictions des États membres 

dans le domaine de l'obtention des preuves en matière 

civile ou commerciale. 

2) Sans préjudice de l’application du règlement (CE) 

1206/2001 du Conseil du 28 mai 2001 relatif à la 

coopération entre les juridictions des États membres 

dans le domaine de l'obtention des preuves en matière 

civile ou commerciale, 

a) le juge peut citer directement à comparaître un 

témoin résidant dans un autre État membre ; 

b) le juge peut désigner un expert afin que celui-ci 

présente un rapport dont la préparation requiert que 

des opérations, comme l’examen de personnes ou 

de lieux, soient réalisés dans un autre État membre ; 
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c) toute partie ou tout tiers à l’encontre de qui est 

rendue une décision d’accès à des preuves et qui n’a 

ni domicile, ni résidence dans l’État membre du 

tribunal, est tenu de produire les documents et 

éléments probatoires requis, même s’ils sont situés 

dans un État membre différent de celui de la 

juridiction qui a rendu l’ordonnance ; 

d) le juge peut rendre une décision d’accès à des 

preuves à l’encontre de parties éventuelles ou de 

tiers domiciliés dans un autre État membre. 

 En dehors de l’Union européenne 

Article 129.  Obtention des preuves en dehors de l’Union 

européenne 

Si des preuves doivent être obtenues en dehors de l’Union 

européenne ou si le destinataire d’une décision d’accès à des 

preuves n’a ni domicile, ni résidence habituelle dans l’Union 

européenne, le juge et les parties peuvent se fonder sur la 

Convention de La Haye du 18 mars 1970 sur l’obtention des 

preuves à l’étranger en matière civile et commerciale ou sur 

toutes autres conventions applicables. 

PARTIE VIII – Jugement, litispendance et chose jugée 

SECTION 1 – Partie générale 

Article 130. Catégories de jugement 

1) Le juge peut rendre : 

a) un jugement définitif, qui est un jugement statuant 

sur la totalité de la prétention ; 

b) un jugement partiel, qui est un jugement statuant 

sur une partie de la prétention ; 

c) lorsque plusieurs prétentions sont formées, un 

jugement statuant sur une ou plusieurs d’entre 

elles ; 
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d) un jugement tranchant des questions procédurales 

préliminaires ou des questions de fond spécifiques, 

selon l’article 66 ; 

e) un jugement par défaut. 

2) Lorsque le juge rend un jugement ne se prononçant pas 

sur la totalité de la prétention, la procédure continue au regard 

des éléments de la prétention non encore tranchés. Si le 

jugement portant sur un élément de la prétention, sur une 

question de procédure ou sur certaines questions de fond est 

susceptible d’appel, le juge décide discrétionnairement, en 

fonction des circonstances de l’espèce, s’il convient de continuer 

la procédure ou de surseoir à statuer. 

 Article 131. Mentions du jugement 

 Le jugement comporte 

a) la désignation et la composition de la formation de 

jugement ; 

b) le lieu et la date du jugement ; 

c) l’identité des parties et, le cas échéant, de leurs 

avocats ; 

d) l’objet de la demande ; 

e) la décision du juge ; 

f) les motifs en fait et en droit du jugement ; 

g) la signature du (ou des) juge(s) si nécessaire ; 

h) la signature du greffier si nécessaire ; et 

i) le cas échéant, l’indication des voies de recours 

ouvertes et des modalités selon lesquelles elles 

peuvent être exercées. 

Article 132. Contenu du jugement 

1) En fonction de l’objet de la demande, le jugement peut  

a) ordonner au défendeur de faire ou de ne pas faire 

quelque chose, 

b) créer, modifier une relation juridique ou y mettre fin, 



ELI – UNIDROIT Règles modèles de procédure civile  

54 

c) déclarer l’existence ou l’absence d’une situation 

juridique, ou 

d) rejeter la demande pour des raisons procédurales ou 

comme non fondée. 

2) Le juge ne peut rendre un jugement déclaratoire, y 

compris une déclaration négative, que dans le cas où le 

demandeur peut établir qu’il a un intérêt légitime à une telle 

déclaration. 

Article 133.  Conditions préalables au jugement sur le 

fond 

Le juge rend un jugement sur le fond seulement si les conditions 

suivantes sont remplies : 

a) les parties ont la capacité d’agir conformément aux 

articles 29(2) à 31, 34, 35, 45 et 46 ; 

b) le tribunal est compétent matériellement et 

territorialement ; 

c) aucune instance n’est pendante devant une autre 

juridiction relative aux mêmes parties et fondée sur 

le même objet et la même cause, sous réserve des 

dispositions relatives à la litispendance ; 

d) aucune décision n’a été rendue entre les parties sur 

le même objet et la même cause avec autorité de la 

chose jugée ; 

e) le demandeur justifie d’un intérêt légitime à agir ; et 

f) il est satisfait à toute autre condition procédurale 

requise par les présentes Règles. 

 Article 134. Notification du jugement 

Le jugement doit être notifié à toutes les parties conformément 

à la Partie VI des présentes Règles.  
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SECTION 2 – Partie spéciale 

 Jugement par défaut 

Article 135. Jugement par défaut contre le demandeur 

1) Le juge rend un jugement par défaut rejetant la demande 

si 

a) le demandeur n’a pas comparu à l’audience à 

laquelle il a été convoqué ; et 

b) le défendeur a sollicité le prononcé d’un jugement 

par défaut. 

2) Le juge ne peut rendre un jugement par défaut d’office sur 

le fondement du présent article.  

Article 136. Jugement par défaut contre le défendeur 

1) Le juge rend un jugement par défaut contre le défendeur 

si ce dernier 

a) n’a pas répondu aux conclusions en demande dans 

le délai imparti, ou 

b) n’a pas comparu à l’audience à laquelle il a été 

convoqué ; et 

c) si le demandeur a sollicité le prononcé d’un 

jugement par défaut. 

2) Le juge qui rend un jugement sur demande du demandeur 

a) décide de faire droit à la prétention si les faits 

allégués par le demandeur justifient celle-ci, ou 

b) rejette la demande au fond dans le cas contraire. 

Article 137.  Jugement par défaut sur une partie de la 

prétention ou sur une des prétentions 

1) Le juge peut rendre un jugement par défaut sur un 

élément de la prétention ou sur l’une des prétentions si 

a) une partie ne comparaît pas à l’audience consacrée 

exclusivement à cet élément de la prétention ou à 

l’une des prétentions, ou 
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b) le défendeur s’abstient de répondre aux conclusions 

en demande au sujet de cet élément de la prétention 

ou d’une des prétentions. 

2) S’il est en mesure, au sens de l’article 130, de rendre un 

jugement sur un élément de la prétention ou sur une des 

prétentions, et si une partie est défaillante, le juge est tenu de 

a) rendre un jugement sur cet élément de la prétention 

ou sur une des prétentions, et 

b) rendre un jugement par défaut sur le reste de la 

prétention ou sur les autres prétentions. 

Article 138. Conditions préalables 

1) Le juge rend un jugement par défaut en cas de non 

comparution d’une partie à l’audience seulement dans le 

cas où :  

a) la convocation mentionnant la date et l’heure de 

l’audience a été notifiée à cette partie conformément 

aux modalités prévues par ces Règles, et 

b) un délai jugé suffisant par le juge s’est écoulé entre 

la notification et l’audience. 

2) Le juge rend un jugement par défaut contre le défendeur 

qui n’assure pas sa défense seulement si : 

a) l’acte introductif d’instance a été notifié au 

défendeur selon les modalités prévues par ces 

Règles, 

b) le délai prévu pour présenter sa défense est expiré, 

et 

c) aucun délai n’est prévu par la loi, à condition que la 

notification ait été effectuée dans un délai suffisant 

pour que le défendeur ait pu préparer sa défense. 

3) Le tribunal peut rendre un jugement par défaut contre le 

défendeur même en l’absence de preuve de la réception de la 

notification, si : 

a) la connaissance de la notification par le défendeur 

n’a pu être établie bien que des mesures suffisantes 

aient été prises pour obtenir la preuve que le 
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défendeur a reçu effectivement l’acte introductif 

d’instance, et 

b) un délai qui ne peut être inférieur à trois mois et qui 

est jugé suffisant par le juge pour que le défendeur 

soit en mesure de préparer sa défense, s’est écoulé 

depuis la date de la notification. 

4) Nonobstant l’alinéa précédent (a) et (b), le juge peut, en 

cas d’urgence, ordonner toute mesure provisoire ou 

conservatoire. 

 Article 139. Recours en opposition 

La partie à l’encontre de laquelle un jugement par défaut a été 

rendu peut faire opposition si : 

a) l’une des conditions préalables pour le prononcé du 

jugement par défaut n’est pas remplie, ou 

b) la partie n’est pas responsable du défaut ou son 

défaut est justifié par un motif légitime. 

Article 140. Délai pour former opposition 

1) L’opposition doit être formée dans un délai de trente jours 

à compter de la notification du jugement. Dans les affaires 

transnationales, l’opposition doit être formée dans les soixante 

jours à compter de la notification du jugement par défaut. 

2) Le délai prévu à l’alinéa précédent peut être prorogé par 

le juge si le défendeur démontre qu’un motif légitime l’a 

empêché d’agir. En aucun cas, l’opposition ne peut toutefois 

être formée plus d’un an et, dans les affaires transnationales, 

plus de deux ans après le prononcé du jugement par défaut. 

 Transactions judiciaires 

Article 141. Transactions judiciaires 

1) Lorsque, avant ou pendant une instance, les parties 

trouvent un accord mettant fin à un litige, elles peuvent 

demander au juge de donner effet à cet accord. 
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2) Le juge refuse de donner effet à l’accord si ce dernier est 

contraire à la loi ou si son objet ne peut donner lieu à une 

décision du juge. 

3) Si le juge refuse de donner effet à l’accord, une des parties 

peut faire appel de cette décision. Les dispositions relatives à 

l’appel sont applicables. 

SECTION 3 – Effets de la litispendance et du jugement 

 Litispendance et connexité 

Article 142. Litispendance 

1) Lorsque des demandes ayant le même objet et la même 

cause sont formées entre les mêmes parties devant des 

juridictions différentes, toute juridiction autre que celle saisie 

en premier lieu sursoit d’office à statuer jusqu’à ce que la 

compétence de la juridiction première saisie soit établie. 

2) Dans les cas visés à l’alinéa précédent, la juridiction saisie 

du litige peut solliciter de toute autre juridiction saisie des 

informations relatives à la procédure pendante devant cette 

dernière et à la date à laquelle elle a été saisie conformément à 

l’article 145. La juridiction sollicitée délivre l’information sans 

tarder à la juridiction qui l’a interrogée. 

3) Lorsque la compétence de la juridiction saisie en premier 

lieu est établie, la jonction des instances est ordonnée par la 

juridiction conformément à l’article 146. Lorsque les instances 

ont été jointes, toute juridiction autre que celle saisie en 

premier lieu se dessaisit en faveur de celle-ci. Si les conditions 

de la jonction d’instances ne sont pas remplies, toute juridiction 

autre que celle saisie en premier lieu se dessaisit ou sursoit à 

statuer selon ce qui lui semble le plus approprié. 

Article 143. Exceptions au principe de priorité 

1) Lorsque les demandes relèvent de la compétence 

exclusive de la juridiction saisie en second lieu, la juridiction 

première saisie se dessaisit en sa faveur. Dans ce cas, la 
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juridiction bénéficiant d’une compétence exclusive ne sursoit 

pas à statuer. 

2) L’alinéa précédent ne s’applique pas si les deux 

juridictions saisies disposent d’une compétence exclusive. 

3) Sans préjudice des dispositions protectrices des parties 

faibles et sans préjudice de la compétence liée à la comparution 

du défendeur, lorsqu’est saisie une juridiction à laquelle une 

convention de prorogation de for attribue compétence 

exclusive, toute autre juridiction sursoit à statuer jusqu’à ce que 

la juridiction saisie sur le fondement de la convention déclare 

qu’elle n’est pas compétente en vertu de cette dernière. 

4) Lorsque la juridiction désignée dans la convention a établi 

sa compétence conformément à la convention, toute autre 

juridiction se dessaisit en faveur de ladite juridiction. 

Article 144. Connexité 

1) Lorsque des demandes connexes sont pendantes devant 

plusieurs juridictions, toute juridiction autre que celle saisie en 

premier lieu peut sursoir à statuer 

2) Lorsque la demande devant la juridiction première saisie 

est pendante au premier degré, toute autre juridiction se 

dessaisit si la juridiction saisie en premier lieu a joint les 

instances conformément à l’article 146. 

3) Sont connexes, au sens du présent article, les demandes 

dont l’objet et la cause respectifs ont un lien tel qu’il est dans 

l’intérêt de la justice de les instruire et de les juger ensemble. 

Article 145.  Date de saisine pour apprécier la 

litispendance ou la connexité 

1) Une juridiction est réputée saisie : 

a) à la date à laquelle l’acte introductif d’instance ou un 

acte équivalent est déposé auprès de la juridiction, 

à condition que le demandeur n’ait pas négligé par 

la suite de faire notifier l’acte au défendeur 

conformément aux présentes Règles ; ou 

b) si l’acte introductif d’instance ou un acte équivalent 

doit être notifié avant d’être déposé auprès de la 
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juridiction, à la date à laquelle il est reçu par 

l’autorité chargée de la notification ou de la 

signification, à condition que le demandeur n’ait pas 

négligé par la suite de prendre les mesures requises 

pour que l’acte soit déposé auprès de la juridiction. 

L’autorité chargée de la notification visée au présent alinéa, (b) 

est la première autorité ayant reçu les actes à notifier. 

2) Lorsqu’une demande est formée au cours de l’instance, 

elle devient pendante au moment où elle est présentée à 

l’audience ou au moment du dépôt des conclusions écrites 

auprès de la juridiction ou encore au moment de leur notification 

à la partie adverse. 

3) La juridiction ou l’autorité chargée de la notification visée 

à l’alinéa (1), consigne respectivement la date du dépôt de l’acte 

introductif d’instance ou de l’acte équivalent ou la date de la 

réception des actes à notifier ou à signifier. 

Article 146. Jonction d’instances 

1) Lorsque la compétence de la juridiction saisie en premier 

lieu est établie, celle-ci peut, sur demande d’une partie, 

ordonner la jonction de plusieurs instances dans les cas visés 

aux articles 142 et 144. 

2) La juridiction première saisie ne peut ordonner la jonction 

que si elle est compétente pour statuer sur toutes les demandes 

et si les instances sont pendantes au premier degré. 

3) Avant d’ordonner la jonction des instances, la juridiction 

entend les parties et communique avec la ou les autres 

juridictions saisies. 

4) Lorsque la juridiction première saisie s’est déclarée 

compétente pour statuer sur les demandes et a joint les 

instances, toute autre juridiction se dessaisit. 

5) La jonction d’instances se fait sans préjudice de toute 

conséquence procédurale ou matérielle liée à l’existence de 

l’autre instance. 

6) Si la jonction ne peut se faire auprès de la juridiction 

première saisie, la juridiction saisie en second lieu peut, sur 

demande de l’une ou l’autre des parties, procéder, le cas 
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échéant, à la jonction des instances conformément aux alinéas 

(1) à (5) du présent article. 

 Chose jugée 

Article 147. Jugements ayant autorité de chose jugée 

1) Les jugements définitifs au fond, y compris les jugements 

tranchant une partie du principal et les jugements par défaut, 

ainsi que les jugements statuant sur des questions préliminaires 

de procédure ou des questions particulières de fond ont autorité 

de chose jugée.  

2) Une décision ordonnant une mesure provisoire n’a pas 

autorité de chose jugée au principal.  

Article 148. Jugements ayant force de chose jugée 

Un jugement acquiert force de chose jugée lorsqu’aucun recours 

ordinaire n’est ou n’est plus recevable.  

Article 149. Étendue matérielle de la chose jugée 

1) L’étendue matérielle de la chose jugée est déterminée par 

référence aux demandes formulées dans les conclusions des 

parties, y compris dans les modifications qui leur sont 

apportées, et tranchées par le jugement. 

2) La chose jugée s’étend également aux questions 

juridiques préalables expressément tranchées dans le 

jugement, dès lors que les parties à la nouvelle instance sont 

les mêmes que dans la procédure antérieure, et que le juge qui 

a rendu la décision avait compétence pour statuer sur les 

questions juridiques préalables.  

3) Si le moyen de défense soulevé par le défendeur est fondé 

sur la compensation, la chose jugée s’étend à cette question si : 

a) le juge fait droit tant à la demande qu’au moyen de 

défense, ou  

b) la demande est accueillie et le moyen de défense 

fondé sur la compensation rejeté.  

Si la demande est rejetée pour des motifs autres que la 
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compensation, le jugement n’a autorité de chose jugée qu’à 

l’égard de la demande et non à l’égard du moyen de défense 

tiré de la compensation. 

Article 150.  Modification d’un jugement ordonnant une 

prestation périodique 

1) Sur demande d’une partie, le juge peut modifier pour 

l’avenir une décision antérieure ayant autorité de chose jugée 

qui ordonne des prestations périodiques. 

2) La modification n’est possible sur le fondement du présent 

article qu’en cas de changement substantiel de circonstances. 

Article 151.  Personnes auxquelles s’impose la chose 

jugée 

Seules les parties à la procédure, leurs héritiers et leurs ayants 

droits sont liés par les chefs du jugement ayant autorité de 

chose jugée. 

Article 152. Relevé d’office de la chose jugée 

Le juge relève d’office le moyen tiré de la chose jugée. 

PARTIE IX – VOIES DE RECOURS 

SECTION 1 - Partie générale 

Article 153. Droit à une voie de recours 

Une partie ou, à titre exceptionnel, un tiers, qui y a un intérêt 

juridique, peut exercer une voie de recours contre un jugement, 

conformément aux dispositions de la présente Partie.  

Article 154. Renonciation à la voie de recours 

1) Une partie peut renoncer au droit de former un recours. 

La renonciation doit être libre, éclairée et expresse. Elle peut 

être notifiée à la juridiction par écrit antérieurement à l’audience 
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ou pendant celle-ci ; elle peut également être formulée par 

déclaration orale à l’audience. 

2) Il est possible de renoncer à une voie de recours avant 

que le jugement soit prononcé. Une telle renonciation n’est 

possible qu’avec l’accord de toutes les parties  

3) Un consommateur demandeur ou défendeur à la 

procédure ne peut renoncer à son droit de recours avant le 

prononcé de la décision. 

4) Toute renonciation à voie de recours fait l’objet d’une 

mention par la juridiction dans la décision ou, le cas échéant, 

dans tout autre registre officiel. 

SECTION 2. Appel et pourvoi final 

Article 155.  Déclaration d’appel ou de pourvoi final – 

Généralités 

1) L’appel ou le pourvoi final est interjeté par une déclaration 

adressée à la juridiction de recours compétente. 

2) Une fois adressée à la juridiction compétente, la 

déclaration d’appel ou de pourvoi final est notifiée au défendeur 

conformément à la Partie VI des présentes Règles. 

 Article 156. Délais de recours 

1) Le délai de dépôt de la déclaration d’appel est d’un mois à 

compter de la notification du jugement contesté.  

2) Le délai de dépôt de la déclaration de pourvoi final est de 

deux mois à compter de la notification de la décision contestée. 

Article 157. Contenu de la déclaration d’appel et des 

conclusions en appel 

1) La déclaration d’appel indique qu’appel est interjeté et 

précise le jugement qui en est l’objet. Elle peut également 

indiquer les moyens sur lesquels l’appel est fondé. Si ces 

moyens ne figurent pas dans la déclaration d’appel, ils sont 

exposés dans des écritures séparées. 
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2) Les conclusions indiquent : 

a) les prétentions de l’appelant ; 

b) les moyens de fond et de procédure au soutien de 

l’appel ; 

c) le cas échéant, les motifs pour lesquels 

l’appréciation des preuves est sérieusement 

erronée ; 

d) le cas échéant, les nouveaux faits qui seront allégués 

et les nouveaux moyens de preuve qui seront 

produits ainsi que les motifs pour lesquels ces faits 

et moyens de preuve nouveaux sont recevables. 

3) Si les moyens sur lesquels l’appel est fondé sont exposés 

dans des écritures distinctes de la déclaration d’appel, ils 

doivent être notifiés dans le délai de deux mois à compter de la 

notification du jugement, sauf si la juridiction d’appel fixe un 

délai différent. 

Article 158.  Contenu de la déclaration de pourvoi final et 

conclusions  

1) La déclaration de pourvoi indique qu’un pourvoi final est 

formé et précise la décision qui en fait l’objet. Elle indique les 

moyens sur lesquels le pourvoi est fondé.  

2) Les conclusions au soutien du pourvoi final indiquent : 

a) les prétentions du requérant ; 

b) les moyens de procédure et de fond sur lesquels le 

pourvoi est fondé. 

Article 159.  Réponse à la déclaration d’appel ou de 

pourvoi final – Généralités 

1) Le défendeur au recours a un délai de deux mois à 

compter de la notification de la déclaration d’appel ou de 

pourvoi pour adresser ses conclusions en réponse à la juridiction 

et les notifier à la partie adverse. La juridiction peut fixer un 

délai différent. 

2) L’auteur du recours répond aux conclusions en réponse 

dans un délai de deux semaines à compter de leur notification. 

La juridiction peut fixer un délai différent. 
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Article 160.  Contenu des conclusions en réponse du 

défendeur 

Les conclusions en réponse peuvent contenir : 

a) les moyens tendant à la confirmation de la décision 

contestée ; ou 

b) une déclaration d’appel ou de pourvoi incident et les 

moyens à son soutien aux fins de confirmer la 

décision pour des motifs autres que ceux qu’elle 

contient. Suivant que les conclusions en réponse 

concernent un appel ou un pourvoi final, les articles 

157(2) ou 158(2) sont applicables. 

Article 161. Appel et pourvoi incidents 

1) Une fois le délai d’appel ou de pourvoi prévu à l’article 

156(2) expiré, une partie conserve le droit de former un appel 

ou un pourvoi incident si la partie adverse a elle-même formé 

appel ou pourvoi final à l’encontre de la décision.  

2) La déclaration d’appel ou de pourvoi incident fait l’objet 

d’une notification par son auteur. Les articles 156 à 159 sont 

applicables. 

3) L’appel ou le pourvoi incident est caduc si le recours 

principal est jugé irrecevable. 

4) L’auteur du recours principal répond aux conclusions 

d’appel ou de pourvoi incident. Les articles 159 et 160 sont 

applicables à ces conclusions en réponse. 

Article 162. Exécution provisoire 

1) Sauf dispositions contraires, tout jugement définitif est 

exécutoire immédiatement nonobstant appel ou pourvoi final.  

2) En cas d’appel ou de pourvoi final, le demandeur au 

recours peut demander à la juridiction saisie de suspendre 

l’exécution de la décision contestée si cette exécution risque 

d’entraîner des conséquences manifestement excessives. 

3) La constitution d’une garantie peut être exigée de l’auteur 

du recours pour que l’exécution soit suspendue ou du défendeur 

au recours pour que la suspension soit refusée. 
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Article 163. Désistement 

1) Une partie peut se désister à tout moment de l’appel 

qu’elle a formé. 

2) Une partie ne peut se désister du pourvoi final qu’elle a 

formé qu’avec l’accord de la partie adverse et de la juridiction. 

3) La partie qui se désiste de son appel ou de son pourvoi 

final en supporte les frais, y compris ceux qui ont été engagés 

par d’autres parties en raison du recours. 

Article 164.  Représentation devant la juridiction d’appel 

ou la juridiction suprême 

1) Hors les cas où la représentation est obligatoire selon le 

droit applicable, la juridiction d’appel peut exiger qu’une partie 

soit représentée par un avocat si cette partie n’est pas en 

mesure de présenter son recours de façon compréhensible ou si 

cela est nécessaire en vue d’une bonne administration de la 

justice. 

2) La représentation par avocat est obligatoire devant la 

juridiction de cassation. 

Article 165. Délais de distance 

Sauf décision contraire du juge, tout délai applicable à l’appel 

ou au pourvoi final est prorogé d’un mois si la partie qui y est 

soumise n’est pas domiciliée dans l’État dont la juridiction est 

saisie. 

SECTION 3 – Appel contre les jugements de première instance 

Article 166. Droit d’appel 

1) Une partie a le droit d’interjeter appel d’un jugement si : 

a) la valeur de la prétention sur laquelle porte l’appel 

dépasse le taux de ressort prévu par la loi applicable, 

par exemple deux fois le salaire mensuel moyen 

dans l’État de la juridiction saisie ; ou bien 
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b) la juridiction de première instance autorise l’appel en 

considération de la déclaration d’appel et des 

moyens invoqués à son soutien. 

2) Pour décider s’il y a lieu d’autoriser l’appel, la juridiction 

d’appel tient compte des éléments suivants : 

a) la question juridique présente une importance de 

principe, ou 

b) le développement du droit ou la garantie d’une 

jurisprudence uniforme nécessite une décision de la 

juridiction d’appel, ou 

c) des principes fondamentaux de procédure ont été 

violés. 

3) La juridiction d’appel examine d’office si les exigences 

énoncées aux alinéas précédents sont remplies.  

Article 167. Champ de l’appel  

1) L’appel peut être formé contre tout ou partie du jugement 

de première instance. 

2) En principe, les prétentions en appel sont limitées aux 

demandes principales et incidentes formées en première 

instance. 

3) Toutefois, les prétentions peuvent être élargies ou 

modifiées en appel si 

a) toutes les parties à l’instance y consentent, ou 

b) la juridiction d’appel l’estime conforme à une bonne 

administration de la justice.  

Article 168. Faits nouveaux et administration de la 

preuve 

1) Dans les limites des prétentions formées, la juridiction 

d’appel prend en compte les faits nouveaux allégués par les 

parties dans la mesure où 

a) ils ne pouvaient être invoqués devant la juridiction 

de première instance ; 

b) la juridiction de première instance s’est abstenue 

d’inviter les parties à clarifier ou compléter les faits 
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invoqués au soutien de leurs prétentions respectives 

conformément aux articles 24(1) et 53 (1). 

2) Dans les limites des prétentions formées, la juridiction 

d’appel n’examine les preuves produites par les parties que si 

a) la preuve n’a pas pu être produite devant la 

juridiction de première instance ; 

b) La preuve a été proposée devant la juridiction de 

première instance mais a été rejetée à tort ou n’a 

pas pu être produite pour des motifs étrangers à la 

partie qui l’a proposée ; 

c) La preuve porte sur des faits nouveaux recevables 

conformément à l’alinéa précédent. 

Article 169. Étendue du contrôle exercé par la juridiction 

d’appel 

1) Dans les limites des prétentions formées, le contrôle de la 

juridiction d’appel porte sur : 

a) l’application du droit dans le jugement attaqué ; 

b) la légalité de la procédure de première instance, 

sous réserve que l’appelant ait immédiatement 

soulevé l’irrégularité critiquée devant la juridiction 

de première instance si cela était possible ; 

c) l’appréciation des preuves si la juridiction d’appel 

l’estime nécessaire pour éviter une grave injustice. 

2) La juridiction d’appel n’infirme le jugement de première 

instance pour irrégularité de procédure que si cette dernière a 

pu avoir une incidence sur le jugement ou si sa gravité est telle 

que cette incidence n’a pas à être établie. 

Article 170. Décisions de la juridiction d’appel 

1) En principe, la juridiction d’appel statue elle-même sur 

le fond du litige. 

2) La juridiction d’appel ne peut renvoyer l’affaire à la 

juridiction de première instance que si cela est nécessaire pour 

la solution du litige.  
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3) En cas d’accord entre les parties sur ce point, la juridiction 

d’appel doit statuer elle-même sur le fond du litige. 

Article 171. Contenu de l’arrêt d’appel 

Lorsqu’elle confirme un jugement, la juridiction d’appel peut 

statuer par adoption de ses motifs de droit et de fait ou par 

motifs propres. Dans ce dernier cas, elle est présumée avoir 

adopté les motifs de droit et de fait du jugement qui ne sont pas 

contraires aux siens. 

SECTION 4. Pourvoi final  

Article 172. Ouverture du pourvoi  

1) Un pourvoi ne peut être formé contre le jugement contesté 

que si un tel recours est nécessaire en vue de  

a) Sanctionner la violation d’un droit fondamental,  

b) garantir l’uniformité du droit, 

c) trancher une question juridique de principe, ou 

d) développer le droit. 

2) La juridiction de cassation examine d’office si le pourvoi 

remplit les conditions de l’alinéa précédent. 

Article 173. Domaine du pourvoi  

1) Le pourvoi final peut être formé contre tout ou partie du 

jugement contesté. 

2) Les moyens de cassation portent seulement sur les 

prétentions respectives des parties devant la juridiction dont la 

décision est contestée.  

Article 174.  Étendue du contrôle de la juridiction de 

cassation 

1) Dans la limite des moyens invoqués au soutien du pourvoi 

et sous réserve de leur recevabilité, le contrôle de la juridiction 

suprême porte sur : 
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a) l’interprétation et l’application du droit par la 

décision contestée ; 

b) la légalité de la procédure, sous réserve que l’auteur 

du pourvoi ait immédiatement soulevé l’irrégularité 

devant la juridiction dont la décision est contestée. 

2) La juridiction suprême n’annule la décision contestée pour 

irrégularité de procédure que si cette dernière a pu avoir une 

incidence sur la décision ou si sa gravité est telle que cette 

incidence n’a pas à être établie. 

Article 175. Décision de la juridiction suprême  

1) La juridiction suprême statue elle-même sur le fond si : 

a) l’annulation de la décision contestée est fondée sur 

une violation du droit et 

b) elle est en mesure de donner une solution définitive 

à l’affaire. 

2) En dehors du cas visé à l’alinéa précédent, la juridiction 

suprême renvoie l’affaire à la juridiction dont la décision est 

annulée. Celle-ci est liée par l’appréciation juridique de la 

juridiction suprême. 

Article 176. Contenu de l’arrêt de la juridiction suprême  

La juridiction suprême expose les motifs propres à fonder sa 

décision, sauf à renvoyer aux motifs pertinents de l’arrêt d’appel 

ou du jugement de première instance. 

Article 177. Pourvoi substitué à l’appel 

1) Il est possible, en lieu et place d’un appel, de former 

directement un pourvoi devant la juridiction suprême. 

2) La juridiction suprême autorise le pourvoi seulement si 

a) l’auteur du recours sollicite l’autorisation par 

demande motivée formée dans le délai pour 

interjeter appel, 

b) la demande de l’auteur du recours répond aux 

exigences de l’article 158, et 

c) les conditions de l’article 172(1), sont remplies. 
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3) Le recours formé en application de cet article est considéré 

comme un pourvoi final et est soumis aux dispositions 

applicables à celui-ci.  

SECTION 5. Autres voies de recours 

Article 178.  Contestation immédiate des irrégularités de 

procédure 

1) Si une partie, ou un tiers affecté par une décision de mise 

en état, ne conteste pas immédiatement une irrégularité de 

procédure émanant de la juridiction ou d’une autre partie au 

litige, l’irrégularité est couverte. 

2) L’alinéa précédent ne s’applique pas si la partie a agi avec 

diligence conformément aux exigences de l’article 47 ou si la 

règle violée n’est pas susceptible de renonciation par les parties. 

Cette disposition est également applicable aux tiers. 

3) Saisie d’une contestation, la juridiction, après avoir 

entendu les parties, peut rendre une décision de rejet, 

d’annulation ou de modification de la décision contestée. Les 

articles 49 et 50 sont applicables. 

Article 179.  Recours immédiat contre la décision rendue 

par la juridiction sur contestation d’une 

décision de procédure 

1) Sauf dispositions contraires de l’alinéa suivant, la décision 

tranchant la contestation relative à une irrégularité de 

procédure ne peut faire l’objet d’un recours immédiat 

indépendamment du jugement sur le fond. 

2) Outre les cas prévus par une disposition particulière, un 

recours immédiat est toutefois ouvert contre : 

a) Les décisions de sursis à statuer ; 

b) Les décisions ordonnant le renvoi de l’affaire à une 

autre juridiction ; 

c) Les décisions relatives à la consignation pour frais 

de justice ; 

d) Les décisions excluant une partie d’une audience ou 

lui imposant une amende civile ; 
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e) Les décisions rejetant la demande de récusation d’un 

juge ou d’un expert judiciaire. 

3) Le recours est formé auprès de la juridiction compétente 

dans le délai de deux semaines à compter de notification de la 

décision. 

Article 180.  Recours contre les décisions de procédure 

concernant des tiers au litige 

1) Un tiers au litige directement concerné par une décision 

de procédure de la juridiction a le droit de former un recours à 

l’encontre de cette décision.  

2) Le recours est exercé dans les conditions de 

l’article 179(3). 

SECTION 6. Recours extraordinaire en révision  

Article 181.  Domaine du recours extraordinaire en 

révision 

1) Le recours en révision conduit à la réouverture d’une 

procédure terminée par une décision définitive en première 

instance, sur appel ou sur pourvoi final revêtue de la chose 

jugée. 

2)  S’il est jugé fondé, le recours en révision conduit à la 

rétractation de la décision. Dans ce cas, le juge prend les 

décisions nécessaires à la mise en état de la procédure.  

Article 182. Motifs de révision 

1) Le recours extraordinaire en révision ne peut être formé 

contre un jugement que pour les motifs suivants : 

a) La composition du tribunal était irrégulière ; 

b) Le droit d’être entendu d’une partie a été gravement 

violé ; 

c) La décision a été obtenue par fraude ou violence ; 

d) Postérieurement au prononcé de la décision ont été 

révélés ou obtenus des éléments de preuve décisifs, 

qui n’étaient pas disponibles antérieurement pour 
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cause de force majeure ou à cause de la partie au 

profit de laquelle la décision a été rendue ;  

e) La Cour européenne des droits de l’homme a déclaré 

qu’un jugement rendu dans une procédure nationale 

a violé un des droits garantis par la Convention 

européenne de sauvegarde des droits de l’homme et 

des libertés fondamentales ou par ses Protocoles, à 

condition qu’en raison de sa nature et de sa gravité, 

la violation entraîne des conséquences auxquelles 

seul le recours en révision peut mettre fin ; 

toutefois, en aucun cas, la révision ne porte atteinte 

aux droits acquis de bonne foi par des tiers. 

2) Dans les hypothèses visées à l’alinéa précédent, a), b) et 

c), le recours n’est recevable que si son auteur n’a pu, sans 

faute de sa part, faire valoir la cause qu'il invoque avant que la 

décision ne soit passée en force de chose jugée. 

Article 183. Délai et désistement 

1) Le délai pour former un recours extraordinaire en révision 

est de trois mois. Il court à compter du jour où la partie a eu 

connaissance de la cause de révision.  

2) En aucun cas, le recours ne peut être formé si dix ans se 

sont écoulés depuis que la décision contestée est passée en 

force de chose jugée.  

3) Le désistement d’un recours extraordinaire en révision 

peut intervenir à tout moment.  

PARTIE X –  MESURES PROVISOIRES ET CONSERVA-
TOIRES 

SECTION 1 – PARTIE GÉNÉRALE 

Article 184. Mesures provisoires et conservatoires 

1) Constitue une mesure provisoire ou conservatoire toute 

décision temporaire remplissant une ou plusieurs des 

fonctions suivantes : 
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a) Garantir ou favoriser une exécution effective de 

décisions finales sur le fond de l’affaire, peu 

important que la créance soit de nature pécuniaire 

ou non, y compris en immobilisant des biens et en 

obtenant ou en préservant des informations 

relatives à un débiteur et à son patrimoine ; ou bien 

b) Préserver la possibilité d’un jugement intégral et 

satisfaisant de la demande, y compris en sécurisant 

les preuves pertinentes pour la décision sur le fond 

ou en empêchant leur destruction ou dissimulation ; 

ou bien 

c) Préserver l’existence et la valeur de marchandises 

ou autres biens qui sont l’objet actuel ou qui seront 

l’objet d’une procédure civile sur le fond ;  

d) Prévenir tout dommage imminent ou subséquent ou 

régler les questions en litige en attente de la décision 

sur le fond. 

2) La mesure provisoire ou conservatoire doit être appropriée 

au but poursuivi. 

Article 185. Principe de proportionnalité 

1) La mesure provisoire ou conservatoire ordonnée par le 

juge doit imposer au défendeur le fardeau le moins lourd 

possible au regard de l’effet recherché.  

2) Le juge veille à ce que les effets de la mesure ne soient 

pas disproportionnés au regard des intérêts dont la protection 

est requise. 

Article 186. Procédure sur requête 

1) Le juge ne peut ordonner une mesure provisoire ou 

conservatoire en l’absence de partie adverse que si, au regard 

des circonstances, une procédure contradictoire compromettrait 

la protection effective des intérêts du requérant. 

2) Lorsqu’il délivre une ordonnance en l’absence de partie 

adverse, le juge met le défendeur en mesure d’être entendu le 

plus rapidement possible à une date indiquée dans 

l’ordonnance. L’ordonnance et les éléments de fait et de droit 
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invoqués devant le tribunal au soutien de la requête sont 

notifiés au défendeur le plus tôt possible. 

3) Le requérant communique au juge tous éléments de fait 

et de droit pertinents pour la décision judiciaire sur le point de 

savoir s’il convient d’accorder la mesure sollicitée et, le cas 

échéant, selon quelles modalités.  

4) Le juge statue à bref délai sur les objections formulées à 

l’encontre de la mesure provisoire ou conservatoire ou de ses 

modalités. 

Article 187. Garanties 

1) Lorsqu’il se prononce sur l’octroi ou le maintien d’une 

mesure provisoire ou conservatoire, le juge peut tenir compte 

de la possibilité pour le défendeur de fournir une garantie se 

substituant à la mesure. 

2) Si les circonstances le justifient, l’octroi ou le maintien 

d’une mesure provisoire ou conservatoire peut être subordonné 

à la constitution par le demandeur d’une garantie appropriée. 

3) Le juge ne saurait exiger une telle garantie au seul motif 

que le demandeur ou le défendeur n’est pas un ressortissant de 

l’État de la juridiction saisie ou ne réside pas dans cet État. 

Article 188. Engagement de la procédure sur le fond 

1) Si le demandeur a bénéficié d’une mesure provisoire ou 

conservatoire avant d’engager la procédure sur le fond, cette 

dernière est introduite avant une date fixée par le juge. Si le 

juge ne fixe pas de date ou en l’absence de dispositions 

contraires de la loi applicable, le requérant introduit la 

procédure sur le fond dans le délai de deux semaines à compter 

de la date du prononcé de la mesure provisoire ou 

conservatoire. Sur requête d’une partie, le juge peut proroger 

le délai. 

2) Si la procédure principale sur le fond n’a pas été engagée 

conformément à l’alinéa précédent, la mesure cesse de produire 

ses effets, sauf décision contraire du juge. 
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Article 189. Révision de la mesure et voies de recours 

1) Le juge peut modifier, suspendre une mesure provisoire 

ou conservatoire ou y mettre fin si un changement de 

circonstances l’exige. 

2) Les décisions qui prononcent, refusent de prononcer, 

modifient, suspendent des mesures provisoires ou 

conservatoires ou bien y mettent fin, sont susceptibles de 

recours. L’article 179(3) est applicable. 

Article 190. Responsabilité du requérant 

1) Si la mesure provisoire ou conservatoire est annulée, 

cesse ses effets ou si la demande sur le fond est rejetée, le 

requérant est tenu de réparer la perte ou le dommage que la 

mesure a causé au défendeur. 

2) Le requérant est tenu de réparer tout dommage et 

dépenses engagées par les tiers pour mettre en œuvre 

l’ordonnance. 

Article 191. Sanctions 

Hormis si la mesure consiste en l’octroi d’une provision, le juge 

peut, le cas échéant, en cas de non-respect de la mesure 

provisoire ou conservatoire, prononcer une des sanctions 

prévues à l’article 27. 

SECTION 2 – PARTIE SPÉCIALE 

 Préservation des biens 

Article 192.  Différentes mesures de préservation des 

biens 

En vue de protéger un droit, le juge peut, sur requête, 

prononcer une des mesures suivantes : 

a) autoriser la saisie conservatoire des biens du 

défendeur ; ou bien 
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b) interdire provisoirement au défendeur de disposer 

de ses biens ou de conclure tout acte d’usage y 

afférent, ou 

c) ordonner que les biens du défendeur soient placés 

sous la garde d’un tiers. 

Article 193.  Conditions de délivrance d’une ordonnance 

de conservation de biens 

La partie qui sollicite une mesure en vertu de l’article 192 est 

tenue de démontrer que : 

a) Elle a des chances sérieuses d’obtenir gain de cause 

au fond, et 

b) Il est vraisemblable qu’en l’absence de prononcé de 

la mesure, l’exécution de la décision définitive contre 

le défendeur serait impossible ou excessivement 

difficile. 

Article 194.  Limitations en matière d’ordonnances de 

conservation des biens 

Les décisions de conservation des biens veillent à ce que le 

défendeur ne soit pas privé des ressources suivantes dès lors 

que leur montant est raisonnable :  

a) frais ordinaires de subsistance, 

b) dépenses professionnelles légitimes,  

c) rémunération des conseils et représentation 

juridiques nécessaires pour défendre à la procédure, 

solliciter la modification ou la révocation des 

décisions en application des articles 186 (4) ou 189. 

Article 195.  Notification de l’ordonnance de conserva-

tion des biens au défendeur et 

conséquences 

1) Le plus tôt possible après le prononcé d’une mesure en 

vertu de l’article 192, l’ordonnance est notifiée au défendeur et 

à tous tiers qui en sont destinataires. Lorsque cela est 

nécessaire pour l’exécution de l’ordonnance, cette dernière peut 

être signifiée à des tiers avant de l’être au défendeur.  
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2) Le requérant peut informer un tiers de la mesure 

prononcée avant que le défendeur en ait reçu notification.  

3) Le défendeur ou tout tiers destinataire de l’ordonnance 

prononcée sur le fondement de l’article 192 est tenu de 

l’exécuter dès sa notification. En cas de violation, les sanctions 

énoncées à l’article 191 sont applicables sans limitation.  

 Mesures de règlement provisoire 

Article 196.  Mesures imposant une obligation de faire ou 

de ne pas faire 

Le juge peut prononcer au profit du requérant une mesure 

tendant à régler provisoirement la relation entre les parties au 

regard d’une obligation non pécuniaire imposant au défendeur 

une obligation de faire ou de ne pas faire selon les modalités 

prescrites par sa décision. 

Article 197.  Conditions de délivrance d’une mesure de 

règlement provisoire 

La partie qui sollicite le prononcé d’une mesure sur le fondement 

de l’article 196 est tenue de démontrer : 

a) qu’elle a des chances sérieuses d’obtenir gain de 

cause dans la procédure au fond ; ou bien 

b) s’il existe un risque significatif que le préjudice causé 

au défendeur ne puisse donner lieu à réparation 

adéquate en cas d’atteinte à ses droits en cas de 

rejet de la demande principale, qu’il est 

vraisemblable que le demandeur obtienne gain de 

cause dans la procédure sur le fond ; et 

c) que la mesure est nécessaire pour régler 

provisoirement les questions de fond litigieuses en 

attendant la décision sur le fond dans la procédure 

principale.  
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 Conservation des preuves 

Article 198. Ordonnance de conservation de preuves 

1) Sur requête d’une partie au procès, le juge est habilité à 

obtenir des éléments de preuve en ordonnant les mesures 

provisoires suivantes : 

a) audition d’un témoin par le juge ou par un tiers 

délégué par lui ; 

b) obligation pour les parties de préserver ou de 

protéger des preuves, ou de placer les preuves sous 

séquestre entre les mains d’un tiers neutre ; 

c) désignation d’un expert afin qu’il présente un 

rapport d’expertise. 

2) Les injonctions de conservation de preuves peuvent, en 

cas de nécessité, autoriser l’accès aux preuves. Cet accès peut 

être soumis aux conditions que le juge estimera pertinentes. 

Article 199.  Conditions de délivrance d’une mesure de 

conservation de preuves 

La partie sollicitant une injonction de conservation de preuve 

doit démontrer : 

a) qu’il existe un risque réel qu’en l’absence 

d’injonction, les preuves ne soient pas accessibles 

pour trancher l’affaire sur le fond ; et 

b) si la mesure nécessite l’accès à la propriété d’une 

partie ou d’un tiers, que le requérant a des éléments 

manifestement solides au soutien de sa demande ou 

de la demande qu’il envisage de former. 

 Paiement provisionnel 

Article 200. Mesures de paiement provisionnel 

Le juge peut octroyer au demandeur une provision totale ou 

partielle sur le paiement d’une créance de somme d’argent en 

vue de faire droit à la demande de la procédure principale en 

anticipation du résultat attendu. 
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Article 201. Conditions d’octroi d’une provision 

1) La partie sollicitant une décision en application de l’article 

200 doit établir : 

a) que le défendeur a reconnu son obligation dans la 

procédure sur le fond de payer une somme d’argent 

au requérant, ou bien qu’un jugement en ce sens a 

été obtenu par celui-ci, ou encore qu’il est 

vraisemblable que le requérant obtiendra au moins 

le montant demandé sur le fond ; et  

b) qu’un paiement de la part du défendeur est requis 

de façon urgente. 

2) Lorsqu’il examine la demande de provision, le juge tient 

compte de toutes les circonstances, y compris des 

conséquences excessives éventuelles ou réelles que 

représenterait pour le requérant ou le défendeur l’octroi ou le 

refus d’accorder la provision. 

3) La provision ne peut être accordée sans que le défendeur 

ait été entendu ou appelé.  

4) Si le jugement rendu à l’issue de la procédure principale 

accorde un montant inférieur à la provision versée, la différence 

doit être remboursée. 

5) En principe, l’octroi d’une provision est soumis à la 

constitution d’une garantie. Si la demande du requérant est 

manifestement bien fondée et si l’exigence d’une constitution 

de garantie compromettrait le but de soulager les difficultés 

économiques pressantes du demandeur causées au moins en 

partie par le retard de paiement du défendeur, le juge peut 

accorder une provision sans constitution de garantie ou avec 

une garantie réduite. 

SECTION 3 – Situations transnationales 

Article 202. Compétence internationale 

1) Dans le champ d’application des règlements de l’Union 

européenne ou des conventions internationales, la compétence 

internationale d’une juridiction en matière de mesures 



RÈGLES  

81 

provisoires et conservatoires est régie par ces règlements et 

conventions. 

2) En toute circonstance, la juridiction compétente sur le 

fond du litige a compétence pour prononcer des mesures 

provisoires et conservatoires. 

3) Sans préjudice des règles de l’Union européenne et des 

conventions internationales applicables, une autre juridiction 

peut prononcer les mesures provisoires et conservatoires 

nécessaires en vue de protéger des intérêts situés sur son 

territoire ou dont l’objet a un lien réel avec son territoire, ou qui 

sont nécessaires en vue de soutenir une procédure principale 

engagée dans un autre État. 

Article 203. Reconnaissance et exécution  

1) Dans le champ d’application des règlements de l’Union 

européenne ou des conventions internationales, la 

reconnaissance et l’exécution de mesures provisoires et 

conservatoires dans d’autres États membres ou contractants 

sont régies par lesdits règlements ou conventions. 

2) En l’absence d’applicabilité d’un règlement de l’Union 

européenne ou d’une convention internationale, les mesures 

provisoires et conservatoires sont reconnues et exécutées selon 

le droit national. 

3) Sur requête des parties, les juridictions tiennent compte 

des mesures provisoires et conservatoires prononcées dans un 

autre État et, le cas échéant, coopèrent dans le respect des 

présentes Règles afin de veiller à l’effectivité de ces mesures. 

PARTIE XI- Actions collectives 

SECTION 1 - Injonctions dans un intérêt collectif  

 Article 204. Champ d’application. 

1) Les dispositions de présente section s’appliquent à la 

décision par laquelle le juge, dans un intérêt collectif, enjoint à 

toute personne de cesser tout fait illicite. 
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2) Une injonction dans un intérêt collectif ne peut prendre la 

forme d’une mesure provisoire au sens de la Partie X de ces 

Règles. 

Article 205.  Qualité pour demander une injonction dans 

un intérêt collectif  

1) Toute entité autorisée, en vertu du droit national, à 

exercer une action dans un intérêt collectif peut solliciter une 

injonction du juge en vue de la cessation d’un fait illicite.  

2) Le cas échéant, le juge peut ordonner des mesures 

complémentaires telles que la publication de la décision afin de 

mettre fin aux effets persistants du manquement. 

Article 206. Effet de l’injonction dans un intérêt collectif 

L’injonction dans un intérêt collectif s’impose au défendeur dans 

toute procédure ultérieure. 

SECTION 2 – Action de groupe en réparation. 

 Dispositions générales  

Article 207. Définition  

Une action de groupe en réparation est une action exercée par 

un demandeur qualifié en lieu et place d’un groupe de 

personnes, identifiées comme les membres du groupe, victimes 

d’un dommage ayant pour cause commune un manquement de 

même nature. Ces personnes ne sont pas parties à la procédure.  

Article 208.  Demandeurs qualifiés pour exercer l’action 

de groupe en réparation. 

A qualité pour exercer l’action de groupe en réparation : 

a) toute organisation habilitée à cette fin en vertu du 

droit national et dont l’objet a un lien direct avec le 

fait dommageable ; ou bien 

b) toute entité formée à seule fin d’obtenir réparation 

du dommage causé aux membres du groupe 
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remplissant les conditions prévues à l’article 209 ;ou 

bien 

c) tout membre du groupe qui remplit les conditions 

prévues à l’article 209, (a) à (c). 

Article 209. Exigences concernant le demandeur qualifié 

 Seule a qualité pour agir la personne ou l’entité remplissant les 

conditions suivantes : 

a) absence de conflit d’intérêts avec un membre du 

groupe ; 

b) aptitude suffisante à mettre en œuvre l’action de 

groupe en réparation. Pour apprécier si cette 

condition est remplie, le juge tient compte des 

moyens, notamment financiers et humains, du 

demandeur. Le cas échéant, le juge peut exiger une 

garantie pour frais du procès conformément à 

l’article 243 ; 

c) être représentée en justice par un avocat ; et 

d) ne pas être avocat ni exercer aucune autre 

profession juridique. 

Article 210.  Conditions relatives à la demande en 

réparation collective 

1) La demande en réparation collective comporte toutes les 

informations pertinentes et disponibles concernant : 

a) l’évènement à l’origine dommage ; 

b) le groupe ; 

c) le lien de causalité entre l’événement à l’origine du 

dommage et le préjudice subi par les membres du 

groupe ; 

d) la similarité entre les réclamations des membres du 

groupe en droit et en fait ; 

e) les dommages et intérêts réclamés ou les autres 

formes de réparation recherchées ; 



ELI – UNIDROIT Règles modèles de procédure civile  

84 

f) les moyens, en particulier financiers, dont dispose le 

demandeur qualifié pour conduire l’instance en 

réparation collective ; 

g) la tentative préalable de résolution amiable à 

laquelle il a été procédé. 

2) Avant que soit introduite l’instance en réparation 

collective, le juge peut, à la demande du demandeur qualifié, 

interdire à tout défendeur éventuel d’exercer une action 

concernant l’évènement à l’origine du dommage dont la 

réparation est demandée. 

Article 211.  Enregistrement de l’action de groupe en 

réparation 

1) Dès réception de la demande émanant du demandeur 

qualifié, la juridiction inscrit celle-ci dans un registre public 

électronique. 

2) Une fois la demande enregistrée, toute autre juridiction 

saisie rejette pour irrecevabilité toute autre demande ayant le 

même objet et formée contre les mêmes défendeurs. 

 Recevabilité de l’action de groupe 

Article 212. Conditions de recevabilité 

1) Le juge déclare recevable l’action de groupe si : 

a) elle permet de résoudre le litige plus efficacement 

que la jonction des actions individuelles des 

membres du groupe ;  

b) toutes les demandes formées dans le cadre de 

l’action de groupe découlent du même événement 

ou d’une série d’événements connexes ayant causé 

le même type de dommage aux membres du 

groupe ; 

c) Les demandes de réparation sont similaires en fait 

et endroit ; et, 

d) excepté en cas d’urgence, le demandeur qualifié a 

laissé au défendeur un délai d’au moins trois mois 
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pour se prononcer sur une proposition d’accord 

amiable ; 

2) Saisi d’une demande en ce sens, le juge peut décider 

qu’une action individuelle ayant le même objet se poursuive 

sous la forme d’une action de groupe. 

Article 213. Le jugement de recevabilité  

1) Le jugement de recevabilité prononcé en application de 

l’article 212 indique : 

a) le nom, l’adresse et toute autre information 

pertinente relatives au demandeur qualifié ;  

b) une description concise de l’évènement ayant causé 

le dommage à l’origine de l’action de groupe ; 

c) Les noms ou les caractéristiques de toutes 

personnes dont il est allégué qu’elles sont victimes 

du dommage. Ces caractéristiques doivent être 

suffisamment précises pour permettre à toute 

personne estimant avoir subi le même dommage de 

déterminer si elle fait partie du groupe ; 

d) le régime d’action de groupe choisi au sens de 

l’article 215. 

2) Avant de statuer sur la recevabilité, le juge procède ou fait 

procéder à la publicité du projet de jugement et fixe le délai 

dans lequel tout éventuel demandeur qualifié au sens de l’article 

207 peut former une demande. 

3) A partir des critères énoncés, notamment, à l’article 209, 

le juge décide, lequel des éventuels demandeurs qualifiés est 

habilité à occuper cette position. Si le juge désigne plusieurs 

demandeurs qualifiés, ceux-ci agissent conjointement. 

4) Le jugement de recevabilité est l’objet d’une publicité 

susceptible d’attirer l’attention de toute victime éventuelle. 

Cette publicité invite les victimes éventuelles à adhérer à 

l’action de groupe et précise les modalités pour y procéder. 

5) Le jugement statuant sur la recevabilité de l’action de 

groupe est susceptible d’appel par le demandeur qualifié et le 

défendeur.  
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Article 214. Obligation du demandeur qualifié 

Le demandeur qualifié agit en toutes circonstances dans l’intérêt 

de l’ensemble du groupe ou, le cas échéant, de son sous-

groupe.  

Article 215. Types d’action de groupe en réparation  

1) A moins que le juge ne mette en œuvre la procédure 

prévue à l’alinéa suivant, l’action de groupe est soumise au 

régime de l’inclusion. 

2) Le juge peut ordonner que l’action inclue tous les 

membres du groupe qui n’ont pas manifesté la volonté de s’en 

retirer par application de l’alinéa 3, s’il estime que : 

a) au regard de leur faible enjeu, les membres du 

groupe ne justifient pas d’un intérêt suffisant pour 

présenter leurs prétentions dans le cadre d’actions 

individuelles ; et 

b) de nombreux membres du groupe sont susceptibles 

de ne pas adhérer à l’action de groupe. 

3) Lorsque le juge prononce une décision sur le fondement 

de l’alinéa 2, il fixe le délai dans lequel les membres du groupe 

doivent notifier leur volonté de se retirer de l’action de groupe. 

En cas de circonstances exceptionnelles, le juge peut autoriser 

les membres du groupe à se retirer après l'expiration du délai. 

4) Le juge détermine à qui et de quelle manière la notification 

prévue l’alinéa doit être effectuée. 

Article 216. Régime de l’inclusion 

1) Selon le régime de l’inclusion, les membres du groupe 

souhaitant adhérer au groupe doivent le notifier au juge selon 

les modalités fixées par celui-ci. 

2) Le juge s’assure que les notifications des membres du 

groupes ont correctement enregistrées dans le registre public 

susceptible d’être établi en application de l’article 220. 
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Article 217. Actions individuelles 

1) Les membres du groupe qui ont adhéré au groupe 

conformément à l’article 216 ou qui ne s’en sont pas retirés par 

application de l’article 215(3) ne peuvent exercer d’action 

individuelle contre un défendeur à l’action de groupe ayant pour 

objet la réparation du même dommage. 

2) Dans les cas visés à l'article 215, alinéa 2, tout membre 

du groupe qui exerce une action individuelle contre le défendeur 

à l’action de groupe pendant le délai ouvert pour s’en retirer est 

considéré comme ayant renoncé à l’action de groupe. 

3) Le délai de prescription prévu par le droit national pour les 

actions individuelles portant sur un préjudice identique à celui 

qui est l’objet de l’action de groupe est suspendu dès 

l’introduction de celle-ci. La suspension prend fin : 

a) avec le désistement de l’action de groupe en 

réparation ou lorsque l’action est déclarée 

irrecevable ; ou 

b) si le membre du groupe concerné décide de se 

retirer en application de l’article 215 (2)-(4). 

4) Dans le cas où l’alinéa précédent s’applique, le délai de 

prescription restant à courir pour exercer l’action individuelle 

reprend son cours six mois après le désistement, la décision 

d’irrecevabilité ou le retrait de l’action de groupe. 

 Mise en état de l’instance en réparation collective  

Article 218. Pouvoirs de mise en état 

1) Dans le cadre d’une action de groupe en réparation, le 

juge dispose de pouvoirs complémentaires de mise en état. Il 

peut notamment :  

a) Démettre un demandeur qualifié s’il ne remplit plus 

les conditions prévues par les articles 208 et 209 ou 

s’il n’agit pas dans l’intérêt de l’ensemble des 

membres du groupe ; 

b) autoriser, avec l’accord des membres du groupe ,un 

nouveau demandeur qualifié ;  

c) modifier la définition du groupe ; 
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d) diviser un groupe en sous-groupes et autoriser, avec 

l’accord des membres du groupe, un demandeur 

qualifié pour chaque sous-groupe ;  

e) radier l’action de groupe ou ordonner qu’elle se 

poursuive sous forme d’actions individuelles s’il n’y 

a plus de demandeur qualifié ; 

f) ordonner toute modification sur le registre du 

groupe visé aux articles 216(2) et 220. 

2) Avant de prononcer une décision de mise en état en vertu 

du présent article, le juge peut entendre toute personne qu'il 

considère justifier d’un intérêt à la préparation de la solution du 

litige.  

Article 219. Publicité 

1) Dans le cadre de l’action de groupe dont il est saisi, le juge 

procède ou fait procéder à la publicité dans les cas suivants : 

a) désignation ou démission d’un demandeur qualifié ;  

b) modification du groupe ou division du groupe en 

sous-groupes ; 

c) proposition d’un accord amiable collectif ; 

d) chaque fois qu’une décision est prononcée ; 

e) aux fins d’information relative à la plateforme 

électronique prévue à l’article 220 ; et 

f) en cas d’irrecevabilité ou de désistement de l’action 

de groupe. 

2) La publicité est réalisée selon les modalités considérées 

par le juge comme susceptibles d’attirer l’attention de toute 

victime éventuelle, et dans un délai suffisant pour donner aux 

victimes éventuelles une possibilité raisonnable de participer à 

l’action de groupe comme elles le jugent approprié. 

Article 220.  Communication – Plateforme électronique 

sécurisée 

Le juge crée ou autorise la création d’une plateforme 

électronique sécurisée permettant d’assurer une bonne 

administration de l’instance en réparation collective. 
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 Accord amiable en cours de procédure 

Article 221. Homologation du juge 

Les membres du groupe ne sont liés par un accord amiable 

mettant fin en tout ou partie à l’action de groupe que si cet 

accord est homologué par le juge.  

Article 222.  Demande d’homologation de l’accord 

amiable 

1) Toute partie au projet d’accord peut demander au juge 

son homologation en application de l’article 221. 

2) La demande d’homologation comporte : 

a) La description du groupe dont les membres sont 

susceptibles d’être liés par l’accord ; 

b) une copie du projet d’accord. Cet accord inclut le 

montant total des dommages et intérêts dus ainsi 

que les critères de répartition de ce montant à 

chaque membre du groupe ; 

c) la manière dont les fonds seront administrés et dont 

les sommes seront distribuées aux membres du 

groupe ; et 

d) un exposé concis des motifs justifiant en quoi 

l’accord est équilibré et approprié. 

Article 223.  Procédure d’homologation de l’accord 

amiable  

1) Avant d’homologuer l’accord, le juge peut 

a) prendre toute mesure nécessaire en vue d’obtenir 

les informations permettant d’apprécier si le projet 

d’accord est équilibré et approprié. 

b) Nommer un expert pour l’assister à cet effet. 

2) Le juge : 

a) procède, conformément à l’article 219, à la publicité 

de l’accord proposé, en indiquant qu’il ne s’est pas 

encore prononcé sur son caractère équitable et 

équilibré ;  
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b) fixe un délai au cours duquel des observations 

peuvent être formulées ; et  

c) examine les observations formulées par les 

membres du groupe et les parties.  

3) Le juge peut prendre en considération toute autre 

observation pertinente portée à sa connaissance. 

Article 224. Homologation de l’accord amiable  

Le juge n’homologue pas l’accord si :  

a) Le montant des dommages et intérêts prévus pour 

le groupe ou un sous-groupe est manifestement 

inéquitable ; 

b) les termes de tout autre engagement souscrit par le 

défendeur sont manifestement inéquitables ; 

c) l’accord amiable est manifestement contraire à 

l’ordre public ; ou 

d) les dispositions relatives au paiement des frais du 

procès, qu’elles figurent dans l’accord proposé ou 

dans un acte séparé, sont manifestement 

inappropriées. 

Article 225.  Homologation de l’accord amiable dans le 

régime de l’inclusion 

L’accord homologué s’impose aux membres ayant adhéré au 

groupe au moment de l’approbation de l’accord par le juge. 

Article 226.  Homologation de l’accord amiable en cas de 

retrait 

L’accord homologué s’impose à tous les membres du groupe 

n’ayant pas exercé leur droit de retrait avant l’approbation de 

l’accord par le juge. 
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 Le jugement en réparation collective 

Article 227. Effet du jugement définitif 

1) Le jugement définitif rendu dans le cadre de l’action de 

groupe s’impose à :  

a) Toutes les parties et tous les membres du groupe qui 

ont adhéré à l’action de groupe ; ou 

b) toutes les parties et tous les membres du groupe 

résidant dans l’État de la juridiction saisie, qui n’ont 

pas exercé leur droit de retrait dans le délai fixé par 

le juge en application de l’article 215(3). 

2) Est irrecevable toute nouvelle action de groupe en 

réparation ayant pour objet des prétentions sur lesquelles le 

jugement définitif a déjà statué. 

3) Le jugement définitif peut être mis à exécution par le 

demandeur qualifié. Si ce dernier ne met pas à exécution le 

jugement définitif dans un délai raisonnable, tout membre du 

groupe peut y procéder à sa place avec l’autorisation du juge. 

Article 228. Montant des dommages et intérêts 

Les dommages et intérêts accordés par le jugement définitif sur 

l’action de groupe en réparation comprennent : 

a) le montant total des dommages et intérêts dus au 

groupe ou par sous-groupe. Si un calcul exact est 

impossible ou excessivement difficile, le juge peut 

procéder à une estimation du montant dû ;  

b) les critères de répartition des sommes entre les 

membres du groupe, ainsi que les modalités de 

gestion des fonds. 

 Accord amiable en dehors d’une procédure d’action de 

groupe 

Article 229. Qualité pour conclure un accord 

1) Nonobstant l’absence de tout jugement de recevabilité de 

l’action de groupe en réparation, toute entité remplissant les 
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conditions prévues à l’article 208 (a) et (b) pour être demandeur 

qualifié, peut conclure un accord amiable au bénéfice d’un 

groupe. 

2) L’accord est négocié de bonne foi au bénéfice de 

l’ensemble des membres du groupe. 

Article 230.  Demande d’homologation de l’accord 

collectif  

1) La demande d’homologation de l’accord est formée auprès 

du juge en application de l’article 229 par toutes les parties à 

cet accord. 

2) Elle précise en outre si l’accord est placé sous le régime 

de l’inclusion ou du retrait. 

Article 231. Procédure d’homologation 

Lorsqu’il se prononce sur une demande d’homologation formée 

selon l’article 230, le juge applique les dispositions de l’article 

223.  

Article 232.  L’ordonnance d’homologation et le régime 

d’inclusion ou de retrait  

Le juge homologue le projet d’accord conformément à l’article 

224. 

a) Si le juge refuse d’homologuer le projet d’accord, il 

indique les motifs de son refus et restitue le projet 

aux parties. 

b) Le juge procède à la publicité de l’accord homologué 

conformément à l’article 219 (2), indique si l’accord 

s’impose aux parties en vertu du régime de 

l’inclusion ou de celui du retrait, et fixe le délai, qui 

ne saurait être inférieur à trois mois, dans lequel les 

membres du groupe doivent adhérer au groupe ou 

s’en retirer. Le juge précise à qui et sous quelle 

forme est notifiée l’adhésion ou le retrait. Le cas 

échéant, il indique également, de manière explicite, 

si les termes de l’accord requièrent que ce dernier 
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soit accepté par un nombre minimal précis ou un 

pourcentage des membres du groupe. 

c) A l’expiration du délai pour adhérer ou se retirer du 

groupe, et, le cas échéant, si le seuil requis 

d’adhésion ou de non-retrait a été atteint, le juge 

constate l’effet obligatoire de l’accord. Dans le cas 

contraire, le juge constate que la procédure 

d’homologation a pris fin sans accord obligatoire. 

d) L’accord homologué s’impose, à tous ceux qui, selon 

le cas, y ont adhéré ou ne s’en sont pas retirés. 

SECTION 3 –  Litiges transnationaux au sein de l’Union 

européenne  

Article 233. Reconnaissance du demandeur qualifié 

La décision d’admission d’un demandeur qualifié est reconnue 

par toute juridiction d’un État membre de l’Union européenne 

sans qu’aucune procédure ne soit nécessaire. 

Article 234. Coordination judiciaire 

1) En cas de dommage transnational, les données 

enregistrées pour chacune des actions de groupe exercées sont 

disponibles sur le portail européen e-justice ou toute autre 

plateforme équivalente. 

2) Les juridictions des États membres s’efforcent de 

coordonner aux mieux les actions de groupe dont elles sont 

saisies en vue d’éviter que ne soient rendus des jugements des 

jugements de condamnation ou des décisions d’homologation 

inconciliables.  

Article 235.  Membres du groupe extérieurs à l’État du 

juge saisi 

1) Le juge veille à ce que les membres du groupe se trouvant 

en dehors de l’État du juge saisi, soient informés de l’action de 

groupe conformément à l’article 219. 
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2) Les décisions prononcées en application de l’article 215(2) 

ne s’imposent pas aux membres du groupe se trouvant en 

dehors de l’État de la juridiction saisie. 

3) Sur leur demande, les membres du groupe qui se trouvent 

en dehors de l’État de la juridiction saisie, sont autorisés à 

adhérer à l’action de groupe. 

4) Le présent article s’applique également à la procédure 

d’accord collectif prévue aux articles 229 à 232. 

Article 236. Pluralité de lois applicables 

1) La pluralité des lois substantielles applicables aux 

différents participants à la procédure collective ne constitue pas 

un obstacle à leur participation à la même procédure 

2) Dans ce cas, le juge peut toutefois diviser le groupe en 

sous-groupes conformément à l’article 218 (1) (d). 

SECTION 4 -  Frais du procès et financement de l’action de 

groupe 

Article 237. Financement par un tiers  

1) Les demandeurs qualifiés peuvent avoir recours à un 

financement du procès par un tiers  

2) L’article 245 est applicable à tout accord de financement 

du procès par un tiers. Le juge peut exiger du demandeur 

qualifié qu’il lui révèle ainsi que, le cas échéant, aux parties, 

tout élément de l’accord utile au regard de l’instance en cause.  

Article 238. Frais du procès 

1) Les frais du procès incombent au demandeur qualifié en 

cas d’échec de l’action. 

2) Si l’action est jugée bien fondée, le montant total des 

dommages et intérêts alloués au demandeur qualifié constitue 

un fonds commun. 

3) Les frais du procès déboursés par le demandeur qualifié 

pour engager la procédure lui sont remboursés sur le fonds 

commun avant toute répartition entre les membres du groupe 
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conformément à l’article 228. Le cas échéant, il est fait 

application de l’article 245 (4). 

PARTIE XII – FRAIS DU PROCÈS 

Article 239. Décision sur les frais du procès 

1) Sauf accord contraire des parties, le juge qui prononce un 

jugement définitif ou qui met fin à la procédure de toute autre 

manière détermine la partie tenue de rembourser à l'autre 

partie ou aux autres parties les frais du procès. Seuls les frais 

raisonnables et proportionnés peuvent donner lieu à 

remboursement. 

2) Si les parties concluent une transaction ou tout autre 

accord amiable, elles supportent leurs propres frais, à moins 

qu'elles n'en conviennent autrement.  

Article 240. Nature et montant des frais du procès  

1) Les parties peuvent demander le remboursement des frais 

du procès, notamment : 

a) les frais raisonnables et proportionnés occasionnés 

par leur représentation en justice,  

b) les frais judiciaires et autres frais tels que ceux des 

experts judiciaires, des interprètes, des 

sténotypistes, 

c) les autres dépenses raisonnables résultant de la 

conduite de la procédure, telles que les frais des 

experts nommés par les parties, les frais de 

déplacement et les frais de notification.  

2) Les frais du procès visés à l’alinéa précédent peuvent 

également comprendre les frais raisonnables engagés avant 

l’introduction de l’instance en vue de la préparation de la 

procédure.  

3) Seuls peuvent être recouvrés les frais raisonnables et 

proportionnés eu égard à la valeur du litige, à la nature et à la 

complexité des questions et à l'importance de l'affaire pour les 

parties.  
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4) Lorsque le droit national prévoit des tarifs pour le 

recouvrement de certains frais, tels que, le cas échéant, les frais 

judiciaires, les frais de représentation juridique des parties, les 

frais d’expertise extrajudiciaire ainsi que d’interprétariat, la 

décision du juge relative aux frais doit néanmoins être conforme 

aux dispositions de la présente Partie. 

Article 241. Disposition générale 

1) Lorsqu'il décide quelle partie est tenue de rembourser les 

frais du procès en vertu de l’article 239, le juge tient compte 

des circonstances de la procédure, en particulier du sort réservé 

aux demandes des parties. 

2) Le juge peut également tenir compte du comportement 

des parties, en particulier de la bonne foi dont elles ont fait 

preuve dans la conduite de l’instance, ainsi que de leur 

contribution à un règlement équitable, efficient et rapide du 

litige. 

Article 242. Recours. 

1) La décision du juge sur les dépens est susceptible d'appel.  

2) La juridiction d’appel se borne à vérifier si le juge a exercé 

de façon appropriée les pouvoirs qui lui sont conférés par les 

articles 240 et 241.  

3) La décision rendue sur appel en vertu de l’alinéa précédent 

est définitive et exécutoire. Elle n’est pas susceptible de pourvoi 

final. 

Article 243. Garantie pour frais de justice. 

1) Une partie peut demander à l'autre partie de fournir une 

garantie raisonnable pour les frais du procès. 

2) Lorsqu’il statue sur une demande de garantie pour frais 

du procès, le juge tient compte : 

a) de la probabilité que le requérant bénéficie d’une 

décision favorable sur les frais du procès, 

b) des ressources financières des parties, ainsi que des 

perspectives de recouvrement des frais du procès 

auprès de l’autre partie,  
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c) de la compatibilité de cette garantie avec le droit des 

parties à l’accès à la justice et à un procès équitable.  

Article 244. Aide juridictionnelle. 

1) Les parties ont droit à l'aide juridictionnelle, 

conformément au droit national, si leur droit d’accès à la justice 

et à un procès équitable l'impose. 

2) Cette aide doit permettre d’assurer de manière 

raisonnable et proportionnée la représentation en justice des 

parties lorsque les dispositions légales, la complexité de l'affaire 

ou la vulnérabilité d'une partie le requièrent. 

Article 245.  Financement du procès par un tiers et 

honoraires de résultat. 

1) Dès le début de l’instance, une partie dont l’action est 

financée par un tiers investisseur professionnel ou par un 

mécanisme de financement participatif en informe le juge et la 

partie adverse auxquels elle communique l’identité du tiers 

financeur. Les détails de l’accord de financement ne sont 

toutefois pas soumis à cette obligation de révélation. 

2) Un tel accord doit être conforme au droit applicable et ne 

doit pas prévoir une rétribution inappropriée du tiers financeur, 

ni lui permettre d'exercer une influence injustifiée sur le 

déroulement de la procédure. 

3) Les parties peuvent conclure des accords d'honoraires de 

résultat avec un avocat ou un tiers financeur. Ces accords 

doivent respecter le droit applicable, l’accès des parties à une 

représentation en justice équitable ainsi que la légalité de la 

procédure. 

4) La partie se prévalant du financement par un tiers ou d’un 

accord d’honoraires de résultat ne peut se voir opposer une 

violation des alinéas (1) et (2) du présent article comme motif 

de rejet de sa demande. Cependant, après avoir rendu sa 

décision sur le fond du litige, le juge peut requérir toute 

information pertinente au regard de l’instance sur les accords 

financiers conclus avec un tiers ou un avocat et, après 

consultation des parties, il peut tenir compte de tout 

manquement au droit applicable ou du caractère inéquitable de 
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ces accords lorsqu’il se prononce, dans sa décision sur les frais 

du procès, sur la part des frais du demandeur à rembourser. 

5) Sous réserve des dispositions de l’article 237, l’article 245 

ne s'applique pas aux actions de groupe en réparation.  
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Preamble 

I. PROJECT HISTORY  

1. In 2004, the American Law Institute (ALI) and the 

International Institute for the Unification of Private Law (UNIDROIT) 

adopted the ALI/UNIDROIT Principles of Transnational Civil 

Procedure.1 They were intended to help reduce the impact of 

differences between legal systems in lawsuits involving 

transnational commercial transactions. Their purpose was to 

propose a model of universal procedure that followed the essential 

elements of due process of law. They were accompanied by a set of 

“Rules of Transnational Civil Procedure”, which were not formally 

adopted by either UNIDROIT or the ALI but constituted a model 

implementation of the Principles, providing greater detail and 

illustrating how the Principles could be implemented in procedural 

rules. The Rules were to be considered either for adoption “or for 

further adaptation in various legal systems”, and along with the 

Principles could be considered as “a model for reform in domestic 

legislation”.2 

2.  On 18–19 October 2013, the European Law Institute (ELI) 

and UNIDROIT held an exploratory Workshop in Vienna (Austria), 

which aimed at an initial analysis of a series of different topics, 

ranging from service of process to enforcement, with a view to 

identifying the most promising issues and the most appropriate 

methodological approach to develop a common project in the area 

of procedural law.3 In 2014, both organisations decided to cooperate 

 
1 ALI/UNIDROIT Principles of Transnational Civil Procedure (Cambridge 
University Press) (2006) and <https://www.unidroit.org/english/principles/ 
civilprocedure/ali-unidroitprinciples-e.pdf> 
2 Reporters’ Study, Rules on Transnational Civil Procedure, Introductory 
Note, in ALI/UNIDROIT Principles of Transnational Civil Procedure (2006) at 99. 
3 The output of that exploratory workshop was published in the Uniform 
Law Review Vol.19 No. 2, 2014, 171-328 as follows: D. Wallis, Introductory 

remarks on the ELI-UNIDROIT project; G. Hazard, Some preliminary observations 
on the proposed ELI/UNIDROIT civil procedure project in the light of the 
experience of the ALI/UNIDROIT project; S. Prechal & K. Cath, The European 
acquis of civil procedure: constitutional aspects; T. Pfeiffer, The contribution of 
arbitration to the harmonization of procedural laws in Europe; X.E. Kramer, The 
structure of civil proceedings and why it matters: exploratory observations on 
future ELI-UNIDROIT European rules of civil procedure; N. Trocker, From ALI-
UNIDROIT Principles to common European rules on access to informaion and 
evidence? A prelminary outlook and some suggestions; L Cadiet, The ALI-
UNIDROIT project: from transnational principles to European rules of civil 
procedure: Public Conference, opening session, 18 October 2013; N. Andrews, 

https://www.unidroit.org/english/principles/civilprocedure/ali-unidroitprinciples-e.pdf
https://www.unidroit.org/english/principles/civilprocedure/ali-unidroitprinciples-e.pdf
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on the development of European Rules of Civil Procedure based on 

the ALI/UNIDROIT Principles, considered in the light of other sources 

like the European Convention on Human Rights, the Charter of 

Fundamental Rights of the European Union, the wider acquis of 

binding EU law, common traditions in the European countries, the 

Storme Commission’s work,4 and other pertinent European and 

International sources, be they binding or non- binding. A joint 

ELI/UNIDROIT project on this topic was seen as the means to provide 

a useful tool to help promote the increasing procedural coherence 

of European civil procedural law.5 At the same time, from UNIDROIT’s 

perspective, the project not only sought to implement the 

ALI/UNIDROIT Principles, but was an important first step towards the 

wider development of regional projects, each of which could then 

seek to adapt those Principles to the specificities of regional legal 

cultures. Following the decision to embark upon the project, ELI and 

UNIDROIT established a Steering Committee, co-chaired by the 

former ELI President and the former UNIDROIT Secretary-General and 

composed of representatives of both organisations. 

II. ARCHITECTURE AND DEVELOPMENT OF THE PROJECT 

3. Drafting the Rules and their accompanying Commentary was 

entrusted to several Working Groups (WGs), each of which was 

asked to develop regional rules for the main topics covered by the 

ALI/UNIDROIT Principles. Additionally, the Steering Committee 

decided to develop rules on appellate proceedings. Eight Working 

Groups were thus established: in chronological order, “Access to 

information and evidence”; “Provisional and protective measures”; 

“Service of documents and due notice of proceedings”; “Lis pendens 

and res judicata”; “Obligations of the parties and lawyers”; “Parties 

and collective Redress”; “Judgments”; “Costs”; and “Appeals”.6 In 

order to ensure that the project functioned efficiently and to enable 

 
Fundamentals of costs law: loser responsibility, access to justice, and procedural 
discipline; M. Kengyel, Transparency of assets and enforcement; R. Stürner, 
Principles of European civil procedure or a European model code? Some 
considerations on the joint ELI-UNIDROIT project; and also in Uniform Law Review 

Vol.19 No.3, 2014, 329-364: I. N. Tzankova, Case management: the stepchild 
of mass claim dispute resolution; E. Storskrubb, Due notice of proceedings: 
present and future. 
4 Marcel Storme (ed.), Rapprochement du Droit Judiciaire de L'Union 
européenne/Approximation of Judiciary Law in the European Union, 
Dordrecht/Boston/London: Martinus Nijhoff Publishers 1994. 
5 The scope of the project focused on European civil procedural law and not 
European Union civil procedural law. 
6 For the complete list of participants see Participants in the project above. 
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members of those Working Groups that started working in the initial 

waves of the project to join further Groups and lend their experience 

to them, from 2014 to 2019, the Working Groups worked in 

successive waves. Each Group was representative of a wide variety 

of different European legal traditions. 

4.  The Working Groups were asked to prepare draft Rules and 

supporting comments. Drafts were considered at Annual Plenary 

Meetings of the Steering Committee and the Working Groups’ 

Reporters and Members, which were hosted by the two sponsoring 

organisations. 

5. Finally, an overarching “Structure Group” was established 

with the task to consolidate the Working Groups’ texts, to oversee 

the framework and overall structure of the ultimate Rules and 

Commentary, and to ensure coherence and avoid gaps where 

aspects might not be covered by the designated Working Groups. It 

was also asked to produce a French translation of the Rules, in order 

to ensure that parallel texts were available. 

6.  From the outset, the project’s Plenary Meetings benefited 

from the participation of a number of institutional Observers, 

particularly the Hague Conference on Private International Law 

(HCCH), European Institutions (the European Commission, the 

European Parliament, and the Court of Justice of the European 

Union), various professional associations and research associations 

and institutions, such as the Max-Planck-Institute for European 

Procedural Law, as well as the American Law Institute (ALI). 

7. Moreover, a list of advisers was drawn both from academia 

and the legal professions, among which were members of the 

UNIDROIT Governing Council. ELI in its turn constituted a specific 

Members’ Consultative Committee (MCC) and nominated two 

Assessors for the project (Raffaele Sabato, Italian Supreme Court 

and European Court of Human Rights, and Matthias Storme, 

University of Leuven, Chair of the MCC). 

III. PROJECT METHODOLOGY 

8. The project adopted a common working methodology across 

the Working Groups. Its primary working language was English, 

although Working Groups were free to prepare drafts in other 

languages.7 A number of Groups prepared drafts in French and 

 
7 See further on the methodology, J. Sorabji, The ELI-UNIDROIT Project – 
An Introduction and an English Perspective, in A. Nylund & M. Strandberg (eds), 
Civil Procedure and the Harmonisation of Law, (Intersentia, 2019) at 46-50. 
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Italian.8 It was anticipated that in addition to the completion of 

English and French drafts, the completed Rules and Commentary 

would be translated into a wide range of European languages. 

Simultaneous drafting was also pursued in order to improve clarity, 

as this highlighted linguistic ambiguity and thus helped the Working 

Groups to prepare Rules and comments that were as clear as 

possible. 

9. The methodological approach taken to devising the Rules 

themselves was determined by the Steering Committee from the 

outset. The aim was not to devise a set of rules articulating common 

practices, i.e. a “restatement” of European civil procedure, nor was 

it to devise a set of rules based on the predominance of approaches 

across European jurisdictions, or based on compromise. The 

project’s aim was to devise a set of best practice rules for the future 

development of European civil procedure.9 

10. Consequently the Working Groups, taking as their starting 

point the ALI/UNIDROIT Principles, considered the different 

approaches present in different European legal traditions through 

consideration of European countries’ procedural codes and rules, 

both as stated in the written law and as produced in their courts. In 

doing so they took into account relevant European Union legislation. 

They also examined, where relevant, other legislative sources, such 

as those of inter-governmental organisations like the HCCH. 

Consideration was also given, where relevant, to the Storme 

Commission’s work,10 the European Convention on Human Rights, 

and Council of Europe Recommendation (84) 5,11 the Charter of 

Fundamental Human Rights of the European Union. In the light of 

these surveys of existing provisions, the Working Groups 

determined the optimum approach to be taken, and accordingly 

prepared draft Rules and Commentary. Drafts were then subject to 

discussion at the project’s Plenary meetings, a number of open 

 
8 Drafts in Spanish and Polish were also prepared by some Working Groups. 

9 See R. Stürner, Principles of European civil procedure or a European 
model code? Some considerations on the joint ELI-UNIDROIT project, (2014) 
Uniform Law Review 322, 324. 
10 Marcel Storme (ed.), Rapprochement du Droit Judiciaire de L'Union 
européenne/Approximation of Judiciary Law in the European Union, 
Dordrecht/Boston/Londen: Martinus Nijhoff Publishers 1994 at 61 (The Storme 
Report). 
11  Council of Europe Committee of Ministers Recommendation (84) 5 on the 
Principles of Civil Procedure designed to Improve the Functioning of Justice. 
Adopted by the Committee of Ministers on 28 February 1984 at the 367th 
meeting of the Ministers' Deputies. 

https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016804e19b1
https://rm.coe.int/CoERMPublicCommonSearchServices/DisplayDCTMContent?documentId=09000016804e19b1
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conferences,12 and meetings with the European Union institutions13, 

as well as during sessions of the UNIDROIT’s Governing Council and 

ELI Annual conferences, each of which provided valuable input for 

the work. The finalised Working Group drafts were then considered 

by the Structure Group, which prepared a preliminary consolidated 

text of the output of the first three groups in 2017, presented to the 

UNIDROIT Governing Council and the ELI Annual Conference that 

year. In preparing the final consolidated draft, which was considered 

by both the ELI and UNIDROIT in 2019, the Structure Group sought 

to integrate the various texts into a consistent whole. Where 

Working Groups had produced overlapping rules (e.g., a number of 

the Working Groups had prepared draft general principles), these 

were consolidated to produce a single rule. The Structure Group had 

also to determine which draft could be considered the optimum 

solution where there was any inconsistency of approach amongst 

the Working Groups. Additionally, the Structure Group adopted the 

same best practice approach in devising rules and comments to fill 

any gaps in the Working Groups’ draft Rules and Commentary, and 

also in preparing the overarching principles that form the initial Part 

of the consolidated final text. 

11. Each of the Rules identifies, where relevant, the ALI-UNIDROIT 

principle, or principles, from which it was developed. They also 

identify any relevant rules in the Reporter’s study in the 

ALI/UNIDROIT project (the Transnational Rules of Civil Procedure 

(Reporters’ Study) Rules)14. Other significant international and 

domestic law sources, such as HCCH Conventions, the UNCITRAL 

Model law on Arbitration, Recommendations of the Council of 

Europe, the acquis communautaire of the European Union, 

provisions of national laws, the Rules of Procedure of the Unified 

Patent Court,15 and the Storme Report, are referred to in the 

comments only where they specifically influenced the Working 

Groups’ solutions. The Structure Group, following a decision of the 

Steering Committee and in line with the usual practice of UNIDROIT, 

 
12 Such as those held in conjunction with The Academy of European Law 
(ERA) in 2015 (Building European Rules of Civil Procedure, Trier, 26 November 
2015) and 2018 (From Transnational Principles to European Rules of Civil 
Procedure, Trier, 26 November 2018). 
13 In 2015 and 2017, as noted in J. Sorabji (2019) at 51 and 54. 
14 Reporters’ Study, Rules on Transnational Civil Procedure, in ALI/UNIDROIT 

Principles of Transnational Civil Procedure (2006) (The Transnational Rules of Civil 
Procedure (Reporters’ Study) rules). 
15 See the Agreement on a Unified Patent Court. And see its Rules of 
Procedure, 18th draft of 19 October 2015 with amendments until 15 March 2017 
(the draft Rules of Procedure of the Unified Patent Court). 
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did not reproduce in the Commentary all the preparatory 

comparative studies conducted by the Working Groups with lists of 

all the specific provisions that could conceivably be relevant to the 

contents of the individual rule to be drafted. Comments refer to the 

variety of solutions chosen by different legal families or groups of 

national laws, with a final and succinctly reasoned conclusion why 

the Structure Group preferred to either follow or modify the 

approach taken by a particular procedural tradition, or combine 

elements of various such traditions. 

IV.  MODEL RULES RATHER THAN A COMPLETE CODE 

12. A first attempt to develop common European Rules of Civil 

Procedure was the set of rules drafted by the Storme Commission. 

This Commission did not aim at drafting a complete code because, 

according to its analysis, convergence and the trend towards 

harmonisation differed remarkably in the various fields of civil 

procedure. It decided, therefore, to only draft a set of rules in fields 

where a move towards harmonisation and approximation was likely 

to be met with a sufficient degree of acceptance to motivate 

European and national legislatures to take the proposed rules as a 

basis for an innovative harmonising legislation.16 Though many 

observers criticised the fragmentary character of this set of rules, 

the decision to proceed step by step in this early phase of European 

harmonisation of law has turned out to be a wise choice.  

13. Today, convergence and the trend towards harmonisation 

have markedly increased. Whilst taking national specificities into 

account still remains important, there is room for a pragmatic and 

focused approach directed at key fields of civil procedure. Such an 

approach pays particular attention to those fields where 

harmonisation proposals have a good prospect of being welcomed 

and acted upon by national legislatures due to the fact that they are 

already considering national approximation or harmonisation 

projects, or due to an actual need for coherent and innovative 

development. Mass litigation intended to provide an effective means 

to secure consumer protection and compensation for harm, to give 

one example, exemplifies the latter. Less promising areas for 

complete harmonisation are, for instance, those of a very technical 

nature, which are often determined by regional or national 

peculiarities concerning the administration of justice specific to a 

legal culture. A pragmatic choice of specific fields for proposed 

harmonisation should also take account of the growing acquis 

 
16 The Storme Report, Rapport General Introductif, pp. 3, 24 and following. 
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communautaire of the European Union, and the fact that the acquis 

is not itself the result of systematic codification, as that may provide 

guidance on the reasonable limits that may constrain further 

harmonisation. In any case, in developing best practices the acquis 

itself should not necessarily be excluded from proposals for 

improvement.17 

14. Compared with Model Codes, a major advantage of Model 

Rules is that they enable users to set different priorities according 

to the attractiveness of the chapters chosen. Model Codes require a 

consistent, continuous degree of detailed regulation. Model Rules, 

by way of contrast, enable the degree of detailed regulation to vary 

between different parts of the instrument, taking account of the 

prevailing degree of convergence and the feasibility of future 

detailed regulation in those different parts. The ELI/UNIDROIT Model 

European Rules of Civil Procedure attempt to strike the right balance 

in terms of focusing on the most important areas of civil procedure 

while, at the same time, adopting differing degrees of regulation 

where such differences appear justified. Consequently, the degree 

of detailed regulation is relatively high in all the parts of the Rules 

that address the interaction between the court and parties and 

among parties (Parts III-V) and in the part that concerns access to 

information and evidence (Part VII). Conversely, and not without 

good reason, it is relatively low in the parts on means of review (Part 

IX) or on costs (Part XII).  

V.  COHERENCE AND CONSISTENCY OF TERMINOLOGY 

15. According to a well-accepted and often addressed 

requirement, model rules, even if they are not model codes, should 

be coherent. They should contain no contradictions and should use 

consistent terminology. However, it is also the case that national 

codes do not always really fulfil the requirements of transparency, 

coherence, avoidance of contradiction and consistency of 

terminology. Codes are drafted by commissions or groups, the 

membership of which often includes a wide range of representatives 

drawn from the legal profession each of whom has differing 

interests. They have to cooperate with each other, and often have 

to strike compromises in respect of content and terminology. 

Parliamentary intervention during the legislative process thereafter 

often results in changes or additional insertions that do not fully 

cohere with other parts of the text. Moreover, even in national legal 

 
17 For the relationship between these Rules and the acquis communautaire 
and its particular difficulties see below, Preamble VII. 4. 
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cultures the same term may have differing meanings depending on 

the context where it is used. A good example is the term “cause of 

action”, which in many jurisdictions has a different meaning in the 

context of lis pendens, and in respect of the preclusive and the 

positive effects of res judicata.18 Nevertheless, attempts to replace 

this term by a better terminology have failed. 

16. In international projects like the present one, the challenges 

of ensuring full coherence in content and terminological consistency 

are greater than in national codifications. In such projects, in 

addition to the factors relevant for national codifications, the internal 

debate within Working Groups, the influence of advisers and 

institutional representatives of the ELI and UNIDROIT, as well as the 

input of observers of other important legal institutions or 

organisations, all have to be taken into account in trying to secure 

a coherent and consistent approach. Differing perspectives from the 

different actors in the process render consensus all the more difficult 

to reach. In the present project, the Steering Committee and the 

Structure Group discussed issues with the Working Groups in order 

to secure a coherent and consistent approach, in terms of both the 

style and content of the Rules. In doing so, they also had to ensure 

that especially general rules could be modified in appropriate 

circumstances, while making provision for other specific rules to 

operate as exceptions to rules of general applicability.  

17. Harmonised sets of rules are often criticised on the basis that 

they contain too many exceptions, too many contradictory elements 

or an unclear terminology, despite numerous attempts having been 

made to secure a clear and uniform of definition of terms used within 

them. This is true for many international provisions such as the ones 

contained in European Regulations or Directives, or innovative Rules 

of Procedure like the draft Rules of the Unified Patent Court.19 The 

present Rules are themselves unlikely to be exempt from such 

inevitable criticism. 

18. Rigid authoritarian decisions to further transparency and 

coherence are not, however, generally to be recommended. Too 

rigid an approach may, for instance, produce negative consequences 

in other parts of a model set of rules. As a consequence, lack of 

complete coherence or consistency in a legal text can also stem from 

 
18 The consequences of lacking clarity of terminology of national law in the 
fields of lis pendens and res judicata for harmonising the Rules are discussed in 
Part I, Rule 22 comments 1 and 2; Part VII, Introduction comments 2 and 3; 
Rule 142 comments 2 and 3; Rule 149 comments 2 and 3. 
19 See the draft Rules of Procedure of the Unified Patent Court, op. cit., 
above, Preamble, III. 
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a desired need for a pluralistic approach, and one that reflects an 

appropriate respect for a competition of ideas. It can therefore be 

beneficial for legal texts to provide some leeway for flexible 

interpretation and application in different contexts. This is true for 

many such harmonising endeavours, including the present Rules. 

19. The first Part of the Rules contains some very general 

principles relating to justice and civil procedure. They are designed 

to provide interpretative guidance for the detailed and more specific 

Rules in the other Parts. They are thus intended to provide a 

properly transparent and clear structural design of the Rules and 

civil proceedings as a whole. In many respects, this Part has been 

formulated according to the example provided by the first chapter 

of the First Book of the French Code de procédure civile with its 

“Principes directeurs”.20 Most national codes only refer to a limited 

number of procedural principles, often doing so in order to highlight 

those that are of particular importance due to innovative elements 

of a new or revised version of the code.21 The French Code, however, 

contains a careful selection of principles that are of particular 

importance to any well-functioning, fair and efficient procedure. 

Individual rules in the various other parts of codes not only 

implement such general principles, but they can also modify or 

restrict their scope of application. In doing so, they often introduce 

contradictory elements into the code. If a strictly logical approach 

were taken, each such modification or exception to a general 

principle or rule should be spelt out in the context of those principles 

or rules. Such an approach is not, however, taken in the present 

Rules. The Rules’ drafters concluded it was self-evident that broad, 

general rules could, potentially, properly give rise to exceptions 

taking into consideration that in the absence of modification, 

application of general rules could produce a perverse or otherwise 

unwarranted consequence. 

20. A typical and often criticised feature of model codes and 

model rules is the existence of repetitive provisions. This is 

especially true of provisions formulated in a general context, e.g., 

in a part with general principles or rules, which are then repeated 

later on either with or without some minor variation in wording, in 

 
20 See French Code of Civil Procedure, Arts. 1 to 24. 
21 See, e.g., for other codes with similar structure the English CPR Part 1 
(overriding objective); § 128 German Code of Civil Procedure (orality); Italian 
Code of Civil Procedure Arts. 99 to 101 (party disposition of commencement of 
proceedings and notice to the opponent), Arts. 115 and 116 (party disposition 
of the means of evidence and of the free evaluation of proof), Art. 128 (public 
hearing), Art. 180 (oral proceedings of the instructing judge) etc.  



Consolidated draft 

10 

a specific context. Such repetition is often considered to be 

superfluous. Notwithstanding such potential criticism, repetitious 

drafting has survived in the history of legislation and codification in 

all legal cultures, codes and rules. That it has done so is often not 

without good reason. Repetitious provisions can make excessive 

reference to other parts of a code or set of rules unnecessary. This 

has a clear benefit for the reader and user of the instrument. It 

means that they can read a full coherent text without the need to 

constantly refer back and forth to other provisions. It can thus 

facilitate ease of use, understanding and interpretation. 

21. Exactness and consistency in terminology developed in 

harmonisation projects must be considered on the basis of a 

functional approach, one that has a realistic prospect of being 

accepted by various legal cultures, each of which uses differing 

terms for similar concepts, which often, considered in their context, 

do not always operate in the same way. It is, consequently, not 

always possible or recommendable to use traditional terms drawn 

from specific procedural systems for procedural instruments or 

mechanisms the aim of which is to produce harmonised rules. To 

reduce the possibility of misconceptions arising from diverging legal 

terminology or the influence of national legal cultures, it is generally 

necessary to either use neutral terms22 or, if that is not possible, 

national terms with an explanatory comment. If the latter approach 

is taken, the explanatory comment ought to explain how the 

meaning used in the harmonising text differs from its national use23. 

22. The approach ultimately taken in the present Rules sought to 

provide the maximum amount of terminological coherence and 

consistency, while at the same time recognising that it is necessary 

in some cases to read and understand individual rules in their 

context and by reference to the explanatory comments. The Rules 

ought therefore to be considered as an attempt to realise a feasible 

level of coherence and consistency, and thus to present a significant 

step towards the harmonisation of differing European procedural 

cultures. In this respect, each Rule should be read and interpreted 

in the light of its explanatory Comment as well as in the general 

context of the entire instrument. 

 
22 See, e.g., the term ‘early final judgment’ that replaces the common law 
term ‘summary judgment’ because of its special structural context (see Rule 65 
comment 1); or the term ‘pourvoi final’ for second appeal in the French version 
replacing the national term ‘pourvoi en cassation’ (see Rules 155 and following). 
23 See, for instance, ‘cause of action’ in Rule 22 comment 2, Part VIII, 
Section 3, Introduction comment 3 and Section 3 A, Introduction, comments 1 
and 2, Rule 149, comment 2 and 3. 
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VI. GENERAL REMARKS ON THE SCOPE OF THE MODEL 

EUROPEAN RULES OF CIVIL PROCEDURE 

1.  Civil and Commercial Matters 

23. Rule 1 defines civil and commercial matters by reference to 

Regulation (EU) No 1215/2012 on jurisdiction and the recognition 

and enforcement of judgments in civil and commercial matters 

(recast) (the Jurisdiction and Enforcement Regulation (or Brussels 

Regulation Ibis)24 and the corresponding Lugano Convention.25 The 

list of excluded areas of civil matters covers mainly status 

proceedings, family and matrimonial matters, succession cases, 

insolvency matters and arbitration. These fields of civil justice are 

either completely, or in part, governed by special procedural 

regimes in most European legal cultures. It is, therefore, reasonable 

to exclude these aspects of civil justice systems from the core area 

of applicability of these Rules. 

24. Employment, or labour law, disputes also form a particular 

field of civil justice, albeit they are not excluded from the 

applicability of the Jurisdiction and Enforcement Regulation and the 

Lugano Convention.26 In nearly all European legal cultures such 

disputes fall within the subject-matter jurisdiction of special 

tribunals or within the competence of specific judicial bodies in 

courts of general jurisdiction, and the procedural rules governing 

such matters either form a special part of the general civil procedure 

code or are codified in a special code for employment and labour law 

matters. The basic structure and most elements of such proceedings 

are taken from the regular civil procedure, to which their individual 

rules demonstrate a close relationship. Differences between regular 

civil procedure and employment or labour law procedure tend to 

reflect the particular history and strong social impact of the latter 

form of civil justice, which are not of particular importance in terms 

of their relationship or effect on the considerations that underpin 

these Rules. 

25. However, it should be generally noted that European or 

national legislation could adopt these Rules in part or with 

modifications to fields of civil justice which are not the core areas of 

their applicability. For model rules in general, and these Rules in 

particular, the definition of applicability describes only the core of 

 
24 Brussels Regulation (EU) No. 1215/2012 (recast). 
25 Lugano Convention, OJ L 339, 21.12. 2007, pp. 3-41. 
26 See Art. 20 et seq. Brussels Regulation (EU) No. 1215/2012 (recast) and 
Lugano Convention, OJ L 339, 21.12. 2007, pp. 3-41, Art. 18 et seq. 
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their coverage. Legislatures or arbitral organisations are free, and 

are invited, to adopt parts or modified versions of these Rules not 

only in areas within their stated scope of application, but equally 

more broadly. It is, therefore, neither necessary nor helpful to place 

too great an emphasis on the exact definition of the Rule’s scope of 

application in relation to specialised areas of civil procedure 

2. Uniform Flexible Rules for First Instance Proceedings 

26. Parts III-VIII contain detailed rules for first instance 

proceedings: co-operative case management by parties and court, 

pleadings, service of process and due notice, lis pendens, 

proceedings preparatory to a final hearing, access to information 

and evidence-taking, judgments and their effects. These Rules 

comprise a full procedural programme covering all conceivable 

eventualities. They provide adequate and necessary procedural 

tools. They also divide the structure of proceedings into three 

phases: the written pleading phase, the interim phase designed to 

clarify less serious or less complex issues and to identify issues that 

need to be dealt with in depth in a final hearing, and the 

concentrated final hearing followed by rendition of judgment and, if 

appropriate, appeal.27 The Rules do not abstractly differentiate 

between more complex and simple cases28 by creating formal 

procedural tracks. Consequently, they apply to all first instance 

proceedings, independently of whether individual European 

countries have established courts of first instance with differing 

subject-matter jurisdiction according to any longstanding, albeit 

now partially diminishing, procedural traditions. The choice of 

uniform rules, however, does not mean that all cases need to utilise 

the full programme; the Rules should be applied to match the 

process to the case.29 

3. Flexible Application of the Uniform Rules and Early Final 

Judgments 

27. Many disputes are concluded by an early final judgment in 

simplified proceedings. The present Rules are flexible, and parties 

and the court are expected to apply them according to the 

necessities of the individual case. For instance, if a defendant argues 

 
27 See ALI/UNIDROIT Principle 9. The draft Rules of Procedure of the Unified 
Patent Court utilise this structure too, in part with identical wording; see Rules 
10 and 85 and the corresponding division of the rules into adequate chapters. 
28 For small claim proceedings and payment order proceedings see below 
Preamble VII. 3. 
29 See, especially Rule 61, comments 1 and 2. 
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that the court lacks jurisdiction or that the claimant did not put 

forward such facts as support their claim, the court, having asked 

the claimant to make a satisfactory amendment to remedy any such 

defect and none being made, must render an early final judgment 

dismissing the claim without any evidential considerations or 

evidence-taking.30 A defendant may, initially, limit their defence to 

arguments concerning the alleged lack of jurisdiction or the absence 

of pertinent facts so that they need not necessarily exhaust all the 

other conceivable arguments available to them, e.g., contesting 

facts, making offers of adverse evidence, or setting out an 

affirmative defence, if the defence chosen is reasonably well-

founded and the court does not invite the defendant to amend their 

approach in the light of doubts it has about the strength of the 

defence as it had been presented.31 

4. The Integration of Complex Cases into the Rules 

28. In more complex cases, claimants or defendants may apply 

for a judgment on a preliminary procedural issue, such as the 

competence of the court, party capacity to litigate etc. on legal 

issues concerning the merits of their dispute, e.g., a judgment on 

liability, or they may apply for a judgment for a part of the claim. 

The court may also take such steps on its own motion.32 In such 

circumstances the court may permit pleadings to be developed in 

stages, i.e., so as to initially give particulars and specified offers of 

evidence solely for the purpose necessary for the issue at hand and 

then to permit amendment on a continuing step-by-step basis as 

necessary for the determination of the next issue. The court will 

generally take such an approach following a common application by 

 
30 See Rule 65(2)(a) and (b) with comments 1 to 3 for the similar cases of 
withdrawal or admission of the claim (Rule 65(2)(c), comment 4) and for the 
simplified proceedings applying comment 5. If the court finds the arguments of 
the defendant not convincing it may render an appealable judgment on 
preliminary procedural issues or on legal issues on the merits, or go on without 
preliminary judgment running the risk to be challenged on appeal based on the 

issue addressed by the defendant; see Rule 66 with comments 1 to 9. 
31 For the court’s duty to ask for amendment before sanctioning lacking 
sufficient pleading see Rules 54(2), 53(2), 53(3) sentence 1, 49(9), 47 with 
comment 4, 27(1) sentence 2 with comment 3 (regarding clear refusal of 
unreasonable pleading ‘eventualiter’) and 55(1). 
32 In these cases the court could finish the proceedings again by early final 
judgment dismissing the claim or a part of the claim according to Rule 65(2) a 
and b), or render a positive judgment on preliminary procedural issues or issues 
on the merits (Rule 66) continuing the proceedings, or go on without a 
preliminary judgment. In case of a favourable partial judgment (Rule 130(1)(b)) 
the proceedings will go on (Rule 130(2)).  
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the parties or on the application of one of them. It will, depending 

on the circumstances of the case, generally do so at the early 

management conference where the arguments for such a step–by-

step approach to pleadings is seen to be both reasonable and 

convincing.33 The Rules explicitly encourage parties to provide each 

other with information about contested or admitted facts during the 

pre-commencement phase.34 Where a party communicates to the 

court, or specifies in the pleadings that individual facts or entire 

parts of the dispute’s factual basis are uncontested, in the absence 

of specific reasons such as a later disagreement on the matter 

between the parties the court will not require the pleadings to be 

amended.35 The Rules further allow parties to limit the courts 

discretionary power to particular issues that were not clarified in the 

pre-commencement phase, and to make an agreed joint application 

that can bind the court36 to limit use of the full procedural 

programme. The latter provision is of particular utility in complex 

cases, where the parties are both legally represented. 

5. The Significance of the Rules for Lawyers and Court Case 

Management 

29. The foregoing does not mean that the significance of the 

function of the full programme provided by uniform rules of 

proceedings should be underestimated.37 Lawyers continue to be 

responsible for considering their client’s claim or defence in its 

entirety before filing a claim or entering a case as a defendant. This 

continues to require lawyers to consider from the outset all the 

factual, evidential and legal eventualities of a case by reference to 

the full procedural programme provided by the Rules. Even in 

complex cases most lawyers prefer to set out a full presentation of 

 
33 This procedure results again from the interaction of Rules 53(2), 54(2), 
53(3) sentence 1, 49(9), 47 with comment 4, 27(1) sentence 1 with comment 
3, 55(1), and additionally Rules 49(2) and (4), 61 (particularly in respect of 
comment 3) in connection with 65(3) and 66(2). 

34 See Rule 51, and particularly comments 3 and 4, and Rule 50(2) with 
comment 2. 
35 See Rule 53(6) with comment 12, for the case that the pre-
commencement defence mentioned by the claimant contains explicit or tacit 
admissions of fact asserted by the claimant (Rule 54(3)), especially if the 
defendant only argues on the basis of affirmative defence (see Rule 54(5) with 
comment 5).  
36 See Rules 57 to 60, and particularly comment 2 to Rule 57. 
37 Most continental European codes of civil procedure take the full 
programme of eventualities as the basis for determining the contents of 
pleadings; see for further references Rule 53 comment 1.  
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their case in their initial pleadings. As a result of their preparatory 

work, even in such cases only issues that they have determined to 

be of no real likelihood of arising in the dispute tend to be either 

omitted from their pleadings or only dealt with in a very concise 

manner.  

30. The court must use its management powers on a dialogical 

basis, i.e., it must hear the parties before issuing case management 

orders. It must also ensure that it asks the parties to amend any 

defects in their approach to case management etc., before taking 

any step to impose a sanction on them for default.38 The flexibility 

built into first instance case management, and proceedings 

generally, must not, however, be abused by lawyers or the court 

adopting a piecemeal approach designed to prevent concentrated 

proceedings taking place. As such, neither should take steps to 

manage proceedings in such a way as to diminish their actual 

workload through prolonging the course of proceedings.39 

6.  Integrating Consumer Cases into the Rules 

31. The Rules do not provide for special proceedings with 

consumers or other parties protected by special rules of mandatory 

European Union or national law. Due, however, to the flexible 

application that can be made of the Rules, particularly at first 

instance, and due to their carefully balanced procedural 

mechanisms, consumer cases can properly and satisfactorily be 

integrated into the process they articulate. Procedural protection for 

consumers should apply in all cases where a party to the dispute 

was acting in an entrepreneurial basis and the other party was 

acting in a private capacity, e.g., it should apply to contracts 

concerning sales, services, insurance, medical treatment etc.40 

32. In such cases consumers need to be protected against unfair 

use of provisions concerning jurisdiction. Such consumer protection 

could be ensured by extending European Union provisions on the 

regulation of jurisdiction and enforcement to the determination of 

venue in solely domestic cases. This is provided for in these Rules 

 
38 For the dialogical character of court management see especially Rules 4 
sentence 3, 27(1) sentence 2, 28, 47 comment 4, 49(9), 50, 53(3) sentence 1 
with comments 9, 55(1) with comment 5.  
39 See Rule 61 comment 3 and Rule 66 comment 4. 
40 For this broad definition of ‘consumer’ see Art. 2 of the Council Directive 
93/13/EEC protecting consumers from unfair terms. 
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as they do not develop their own rules concerning venue, which 

were considered to be superfluous.41 

33. Another matter of concern may be the existence of applicable 

mandatory European Union or national laws that ought to be applied 

by the court “ex officio”, according to European Court of Justice case 

law.42 According to the present Rules, the court, and not the parties, 

should, generally, determine the applicable law, and the parties are 

not permitted to agree on the non-application of mandatory law.43 

Where a court takes judicial notice of the fact that a particular 

mandatory law applies to a case before it, it must ask the party 

protected by the law, as far as it is necessary to do so, to amend 

their factual contentions.44 Looking to a more theoretical case, 

where a party refuses to take steps to contribute any necessary facts 

in such a situation, the question may then arise as to whether the 

court must take evidence ex officio in order to protect consumer 

parties notwithstanding their own unwillingness to help themselves. 

The Rules leave this latter question to be determined by national 

judicial practice.45 Depending on future developments that may be 

taken by the European Court of Justice (i.e., if it develops consumer 

protection into a more fully inquisitorial form of procedure in order 

to secure the enforcement of mandatory European Union law by 

European Union Member States’ courts), the present Rules may 

diverge from the European Union’s Court of Justice’s approach. Such 

an inquisitorial form of procedure does not fall within the ambit of 

these Rules.  

34. The Rules also impose a duty on the court to ensure that 

parties enjoy equal treatment. One specific aspect of that duty is 

the requirement that the court is to suggest to weaker parties 

possible amendments to cure defects in their statements of case or 

 
41 See below VII. 2. 
42 See, for instance, the most recent decisions ECJ, 19.12.2019, C-453/18, 
C-494/18, Bondora AS v. Carlos V.C., XY; ECJ, 07.11.2019, C-419/18, C-
483/18, Profi Credit Polska, EU:C:2019:930 with further references to preceding 

decisions. It should be noted, however, that in case of payment order 
proceedings, which are not the core area of applicability of these Rules (see 
below VII. 3), the situation differs markedly from the circumstances given in 
first instance proceedings.  
43 See Rule 26(2), sentences 1 and 2 with comments 1 and 2 and Rule 26(3) 
with comment 5 being of particular relevance to consumer cases and their, 
partially, mandatory substantive law. 
44 See Rule 24(1) sentence 2 with comment 3 on the problems of applicable 
mandatory law on a more general scale.  
45 See, for a similar problem in respect of default proceedings, Rule 138 
comment 6. 
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evidence.46 The court should not, however, go so far in this regard 

as to, in effect, become a party’s lawyer. Consumers also enjoy 

specific protection in respect of service of process, as notice must 

be given in their national language or in wording that is really 

understandable by the consumer.47 The Rules also promote 

consumer protection by providing that waiver of appeal from a 

judgment by a consumer is admitted in limited circumstances only.48 

35. In consumer cases, the effects of the general requirement of 

proportionality49 are somewhat ambivalent. Depending on the value 

of the amount in dispute, a remarkable part of cross-border 

consumer cases may be subject to small claim proceedings under 

the European Small Claims Regulation50 or national law. The 

European Small Claims Regulation and, indirectly, national small 

claim proceedings result in European Union-wide enforceable 

judgments.51 They form a part of the European Union acquis and, 

as discussed below, are not therefore taken account of in these 

Rules as the European Small Claims Regulation could be used also 

as a model law for proceedings in domestic cases to be harmonised 

by national legislation. Nevertheless, the tools used to ensure small 

claim proceedings remain proportionate deserve attention, as they 

should be used in a modified form in higher value consumer cases 

where typically consumers cannot invest the same resources in the 

litigation as are available to their opponent.  

36. In addition to any national legislation that requires parties to 

engage in some form of compulsory means for the promotion of 

settlement, the court’s case management duty also provides the 

means to promote a cost-effective process for consumer claims. It 

permits and requires, for instance, as a first step to promote the 

avoidance of unnecessarily lengthy pleadings,52 or cost-intensive 

 
46 See generally Rule 61(4), however, also Rule 4 comment 3, on setting 
limits to partisan judicial mangement activities in consumer cases. 
47 See Rule 82(1) with comments. 

48 See Rule 154(3). According to the broad construction of the term 
‘consumers’ a very large number of parties will be protected by this provision. 
It is true that there may still be other parties worth of such protection. A clearer 
definition of those parties protected seems, however, to be preferable. That 
waivers can be rendered void upon other general reasons arising from a lack of 
fairness, for instance, is not excluded by this Rule.  
49 See Rules 5, 6 and 8. 
50 See below Preamble VII. 3. 
51 See Art. 1 first paragraph, second sentence of the European Small Claims 
Regulation Nr. 861/2007 (EC). 
52 See Rule 49(4) and (5), however also Rule 11. 
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evidence-taking with several experts or witnesses, reliance on 

documents that are already in the parties’ possession, agreement 

on the use of a single jointly-instructed court expert, limitations on 

witness evidence to those witnesses that are likely to have the most 

substantial amount of probative evidence, and the use of video-

conferencing to save costs.53 As a second step, however, the court 

must reconsider its management endeavours if parties insist upon 

their full procedural rights and object to the use of restrictive 

management measures. The court may, of course, attempt to 

convince unreasonably disputatious parties by reminding them of 

the possibility of cost sanctions being imposed as a consequence of 

the pursuit of pointless procedural activity.54 Judicial decisions 

could, however, be challenged if they do not take account of the 

proper administration of justice when they utilise restrictive 

management powers.55 

37. Consumer rights can, particularly, be facilitated through the 

use of alternative dispute resolution (ADR), and Directive 

2013/11/EU on alternative dispute resolution for consumer disputes 

plays an important role in this respect. The Rules complement these 

European Union provisions by placing enhanced duties on lawyers 

and the court to inform parties, and particularly consumer parties, 

about existing ADR methods and providers.56 An absolutely 

necessary element of fair access to justice for consumers is, 

however, the right to sufficient legal aid, including the cost of legal 

advice and representation, as well as access to third party funding 

and success fee arrangements in appropriate circumstances.57 

38. That collective proceedings should be considered to be an 

indispensable part of the way in which a civil justice system helps 

secure consumer protection in cases of mass harm that, in a 

significant number of cases, affect consumers should not need 

explanation.58 In individual conflicts the ability of parties to litigate 

on their own behalf and without legal advice or presentation or to 

be represented by consumer organisations according to provisions 

 
53 See Rule 5 with comment 3, Rule 6 with comment 2, Rule 18(4) with 
comment 8, Rule 49(6), (10) and (11), Rule 61(1) and (2) especially with 
comment 2, Rule 62(2)(c). 
54 See Rule 8 with comment 2. 
55 See Rule 5(2) at the end and Rule 11. 
56 See Rules 9(2) with comments 2 and 3 and Rule 10(2) with comment 2. 
57 See Rules 244 with comments 3 and Rule 245. 
58 See Part XI on collective proceedings. 
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of national law59 may, of course, also encourage and enable 

consumers to enforce their right in courts. 

39. Overall, the Rules considerably strengthen the procedural 

position of consumers. They take account of the inherent imbalance 

in resources available to them in litigation, and place particular 

emphasis on the court’s fundamental duty to treat parties equally 

while not undermining judicial neutrality.  

7.  Settlement as an Integral Part of the Rules concerning 

First Instance Proceedings 

40. The development of manifold kinds of ADR, including 

settlement via out-of-court agreement, has become a common 

feature of civil justice in all European countries. It has also, 

arguably, become the dominant procedural policy of the European 

Union over the last couple of decades. It is a fundamental principle 

of the Rules that lawyers and courts must encourage parties, on a 

properly informed basis in appropriate cases, to make use of out-

of-court ADR methods.60 The Rules also provide for in-court-Court-

settlements, in respect of which the court’s role is not restricted to 

rendering a decision that gives effect to an agreement reached by 

the parties,61 but rather enables the court to actively participate in 

the process that seeks to assist the parties to reach a consensual 

resolution of their dispute.62 This twin track to settlement strikes a 

compromise between differing historic European traditions 

concerning the nature of the judicial, i.e., between that of the active 

or passive judge. 

41. An innovative step taken by the Rules, which draws on 

experience from, for instance, England and France, is the detailed 

elaboration of a duty placed on parties to take steps to further 

settlement in the pre-commencement stage of a dispute through the 

mutual provision of information concerning the dispute,63 while also 

 
59 See Rule 14 with comment 1 and Rule 15 with comment 4. 
60 See Rule 9 with comments 1 to 3 and Rule 10 with comment 2. 
61 See Rule 9(3) with comment 3 and Rule 141(1) with comment 1 
62 See Rule 10(3) with comment 3 and Rule 10(4) with comment 4 
addressing the need to avoid a clear conflict of roles. 
63 See Rule 51 with comments 1 to 3 
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encouraging them to try to settle parts of their dispute,64 even in a 

form binding the court,65 if attempts to fully resolve the dispute fail. 

42. In drafting Rules on settlement agreements consideration 

was given to the question whether the court could give effect to a 

settlement, which was contrary to the law. This was particularly 

pertinent given European Court of Justice case law, that concerns 

the question of the court’s ex officio duty to respect mandatory 

European Union law.66 The core of this question is of fundamental 

character. It affects the principle of party disposition of procedure, 

and whenever possible, should be resolved consistently in all cases 

where parties can freely conclude proceedings independently of the 

legal correctness of the contradicting positions of the parties, e.g., 

withdrawal and admission of claim, waiver of appeal, judgment in 

default, settlement etc. 

43. In most European legal cultures it appears to be best practice 

that judgments upon admission, waiver of appeal, judgment in 

default,67 and settlements cannot give effect to obligations, 

declarations or agreements that are otherwise not permitted by law 

in so far as the text of court orders, declarations or agreements 

contain provisions contrary to mandatory law.68 If, however, a 

reasoned judgment following a contested procedure could not 

produce the same or similar economic consequences to those 

contained in an agreed settlement, it ought to remain open to the 

parties to dispose of their dispute in such a way either by taking 

relevant procedural steps, other than judgment in default against 

the defendant as the court cannot give effect to a claim that does 

not meet all necessary legal requirements according to facts as 

asserted by the applicant, or by way of an agreed settlement.69 

44. In a free society, citizens are not obliged to enforce 

mandatory law. As a consequence, freedom of procedural 

 
64 See Rule 9(4) with with comment 5 and Rule 51(1), (2)(b) and (3)(c) 
with comment 4.  

65 See Rules 57 and following, and particularly the comments to Rule 57. 
66 See already above VI. 6 with references; and see, for instance, A. Beka, 
The Active Role of Courts in Consumer Litigation, (Intersentia, 2019). 
67 See Rule 21 comment 4 for disposition by default. 
68 See Rule 141(2) with comment 3. 
69 See Rule 136(2) with comment 1; if the facts asserted by the claimant 
give a reason to consider applicable mandatory law adverse to a claimant’s 
application to enter a judgment in default, it should be a matter for national 
court practice to decide whether the claimant could be asked to amend their 
factual contentions according to the ECJ’s case law (see above VI.6 with 
references, Rule 24 comment 3, and Rule 138 comment 6). 
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disposition is respected in many legal cultures and courts do not, in 

principle, exercise any control over parties to civil actions agreeing 

not to enforce their rights. Different considerations may well, and 

do, arise in respect of criminal prosecution and justice. The Rules 

do, however, provide an exception to this general principle where 

appellate proceedings are concerned, specifically regarding second 

appeals that engage a public interest, i.e., which raise important 

questions of law that require clarification, which outweigh the 

private interests of involved parties.70 

45. The Rules provide guidelines on limitations that can be 

imposed on the principle of party disposition. They do so, however, 

by leaving discretion for national legislative tradition and judicial 

practice to be taken into account.71 

8.  Particular forms of Procedure in Special Parts of the Rules 

46. While a number of special proceedings, such as small claim 

proceedings, proceedings for payment orders or documentary 

proceedings were not considered to be either a necessary or 

beneficial part of these Rules, at the outset of the project agreement 

was reached that they would include provisional measures. During 

the project’s development it was also agreed that collective redress 

should be included and then, in its final phase, appeals and means 

of review were included. 

47. The reasons for this choice are manifold. Small claim 

proceedings and proceedings for payment orders form a central part 

of the European Union’s acquis communautaire,72 and the decided 

view of the project’s promoters was that there was no realistic 

chance to move beyond the high level of procedural harmonisation 

that these mechanisms provide. Documentary proceedings were not 

included as they are utilised in only a small number of European 

procedural cultures, and they are of limited efficiency due to the 

need to utilise a final affirmative procedure where evidence-taking 

is not restricted to documents. 

a) Proceedings on Provisional Measures 

48. Proceedings on provisional measures were considered to be 

an essential feature of model rules. In many fields of law their 

 
70 See Rule 163(2) with comment 3. 
71 See generally Preamble VI. 2 to 4, on the flexible character of the Rules. 
Also see Rule 138 comment 6. 
72 See below VII. 2. 
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significance, and the variety of different types of such measures, 

has increased to remarkable degree over the last five decades, e.g. 

in competition law, intellectual property law, the law of privacy and 

data protection, through the development of provisional or interim 

payments in contract law, of freezing orders and preliminary 

attachments, for the preservation of assets and means of evidence 

etc. In some European countries, however, in contrast to this 

general pattern of growth, national legislation in this field of civil 

justice has been no more than very general and not particularly 

informative. In such countries, it has, in reality, been left to the 

courts to develop the field through case law. Some countries have, 

however, reformed their approach to provisional measures in both 

new national codes and in revisions to established ones.73 In the 

European Union it was also felt necessary to develop such measures 

in order to strengthen cross-border execution in respect of bank 

accounts through the provision of rights to information for creditors 

and through the development of an innovative form of preservation 

order concerning bank accounts.74 The same innovative approach to 

the development of means to secure information and to grant 

protective measures was also taken in the field of intellectual 

property rights.75 

49. The need to draw the various strands of development 

together and systematise them in a Part of the Rules seemed both 

important and necessary. One particular difficulty that this aspect of 

the project faced in achieving this systematisation was the hybrid 

character of this part of civil justice as it combines elements of 

contentious proceedings and of civil enforcement or execution. In 

practice, however, proceedings concerning provisional measures in 

many cases replace contentious proceedings as parties agree to 

treat decisions rendered as a provisional measure as final decisions 

obviating the need for there to be main proceedings on the merits.76 

Additionally, many provisional measures are rendered pending 

proceedings on the merits and are instrumental in securing their 

success or failure. Such measures can thus be seen to be closely 

connected with, and necessary for, the conduct of contentious 

 
73 E.g., France, England, Italy, Spain etc. 
74 See Regulation (EU) No. 655/2014 of the European Parliament and of the 
Council of 5 May 2014 establishing a European Account Preservation Order 
procedure to facilitate cross-border debt recovery in civil and commercial 
matters, OJ L 189, 27.06.2014, p. 59 and following. 
75 See Directive 2004/48/EC, OJ L 157/2004, corrigendum in OJ 195, 
02.06.2014, p. 16 and following; for more materials see Part X, Introduction, 
comment 2.  
76 See Rule 188 comment 2. 
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proceedings. Therefore, formal arguments in favour of maintaining 

the long tradition of a strict separation between contentious court 

proceedings and civil execution and of considering provisional 

measures as part of execution could not outweigh arguments in 

favour of including this important part of civil justice in the Rules. 

b) Collective Redress 

50. Another field of civil justice which has rapidly increased in 

importance over the last two decades in Europe is that of collective 

redress. It forms Part XI of these Rules. Most European States did 

not initially orient toward the approach taken in the United States 

of America, which does not generally trust to the willingness and 

ability of their government, legislation and administration, to protect 

citizens from harm done by powerful market actors, and develop 

class actions that enable citizens to claim for compensation and 

punitive damages, a form of corrective and restorative justice that 

is achievable independently of administrative or legislative 

activities. European legal culture, with its paternalistic and social 

elements, puts greater emphasis on preventive legislative and 

administrative measures that seek to protect citizens from harm 

before they occur. The increasing orientation, particularly of the 

European Union, towards a more individualistic, competitive society, 

and the recent inability of European and national legislation and 

administration to protect citizens efficiently from the excesses of the 

financial crisis and industrial scandals, such as the Diesel fuel 

scandal, have, however, changed social and political views. These 

developments have strengthened the position of advocates of class 

actions, such as the European Commission, of admirers of US 

economic and legal culture, and of global law firms. This has led to 

European legislatures, incrementally, developing various forms of 

mass litigation, which have built on more limited, extant, forms of 

civil procedure that enable the enforcement of group or public 

interests. This has led to the development of a diverse range of 

different forms of collective redress procedure across Europe. It has 

also led the European Union to develop a number of proposals over 

the last two decades for degrees of harmonisation of such 

procedures by Recommendations or Directives.77 Consequently this 

area is, at the present time, the most pressing issue for the 

development of European civil procedure and its future function 

within the European societies. Given this, the promoters of this 

project concluded that these Rules would be seriously deficient if 

 
77 For references, see Part XI comment 1. 
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they failed to set out harmonisation proposals that could form the 

basis of future European and national legislation. 

c) Proceedings on Appeals 

51. Proceedings on appeal and other means of review were not 

originally intended for inclusion within the project. The ALI/UNIDROIT 

Principles only refer to appellate review in Principle 27. That 

principle struck a compromise between common law countries, 

where appeals do not generally allow a full rehearing of the case (no 

ius novorum and “closed record”) and continental traditions, which 

originally adopted an approach which mostly provide an appeal by 

way of a full de novo hearing. It is only in more recent times that 

an increasing number of countries have begun to restrict the ius 

novorum. Part IX of the Rules on Means of Review is the result of 

remarkable approximation between European procedural systems 

concerning the approach to be taken to reviewing judicial decisions. 

The only issue over which serious discussions arose was the 

requirements concerning the admissibility of first appeals and the 

ius novorum on first appeals. Ultimately a compromise was reached, 

which resulted in the rules as drafted being widely accepted. It 

would have been a mistake not to incorporate rules on review and 

appeals based on, as became apparent during the project, an 

erroneous belief that because past attempts to harmonise appeals 

had failed due to, then, seemingly insurmountable obstacles, the 

present attempt would also fail. 

VII.  THE ACQUIS COMMUNAUTAIRE AND THE RULES 

1.  General Remarks 

52. Questions about the relation between the acquis 

communautaire and the Rules do not allow a simple nor even a 

uniform answer.  

53. First, the procedural acquis communautaire consists mainly 

of Directives or Regulations of the European Union, which are 

designed to regulate the cooperation of, and potential conflicts 

between, European Union Member States in cross-border cases and 

at least in part between them and States outside the European 

Union, i.e., third country States. ELI and UNIDROIT projects do not 

exclude non-Member States of the European Union. Whereas the 

acquis is binding law for Member States, it is no more than a form 

of model law for other countries and particularly for those that seek 

differing forms of cooperation with the European Union such as the 

States of the European Economic Area or other States with 
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associative connections to the European Union. Countries outside 

the European Union are becoming increasingly significant as players 

in the European law-making and are demanding new forms of 

legislative cooperation, not least following the withdrawal of the 

United Kingdom from the Union. For European Union Member States 

that had reserved rights to opt-out of parts of the acquis, those parts 

already have the character of a model law that could be adopted 

either completely, in part, or in a modified form within their national 

legislation. That European legal cultures take differing views on the 

role played by the procedural acquis made it clear that a common 

European project that is not restricted to model rules for EU 

legislation could not properly exclude the acquis from critical 

reconsideration and proposals of reform. Even where the acquis is 

at present binding law, it is also clear that revisions to it are a normal 

and necessary phenomenon of a healthy legal and democratic 

culture, otherwise the acquis would freeze in a Procrustean bed of 

centralised and not always satisfactorily drafted legislation. 

54. Secondly, European model rules must address domestic and 

cross-border cases. If the Rules had been limited to domestic cases, 

they would not have met legitimate expectations connected with the 

project arising from the fact that cross-border cases are an inherent 

part of the daily social and economic reality across the whole of 

Europe. The interdependence between rules for domestic and for 

cross-border cases does not permit them to be strictly separated 

and, therefore, any proposals for revision cannot but take into 

consideration their potential effect on both types of case.  

55. Thirdly, the procedural acquis with its Directives and 

Regulations takes account of this interdependence. Though the 

acquis is designed to facilitate cooperation between European Union 

Member States, it does not simply contain rules of international civil 

procedure. In many respects cooperation between different legal 

systems requires a minimum set of common standards. As a 

consequence, most Directives or Regulations also set out standards 

of legal design, which cover areas of law that are traditionally 

understood to form part of the law applicable to domestic cases, 

e.g., the Service Regulation or the Regulation on the Taking of 

Evidence. This interdependence between rules designed to create 

cooperation and law traditionally applicable to domestic cases meant 

that the Rules could not adopt a simple approach, which did no more 

than focus on comparative domestic law while leaving the field of 

cooperation between States to existing Directives, Regulations or 

international conventions. Thus parts of the European procedural 

acquis communautaire, while designed to regulate cross-border 

cases, have, in some cases, tried simultaneously to replace 
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traditional domestic law more or less completely, e.g., Small Claims 

Regulation or Regulation on Payment Orders. Similarly, some 

Directives and Regulations that mainly address questions of 

substantive law also deal with issues of procedural law, particularly 

the law of evidence, and leave no leeway for additional national 

domestic law within their scope of applicability.  

56. Consideration of the state of procedural legislation in Europe 

carried out within the project, concluded that the Rules should not 

try to go beyond the currently extant set of rules and attempt to 

develop a uniform scheme for the coordination of procedural law for 

domestic cases and cross-border cases. The position taken by the 

Rules thus required each part of civil procedure to take into account 

the state of development of European legislation applicable to it and, 

to then make a pragmatic choice concerning how, and the extent to 

which, coordination was desirable. For cross-border cases, the draft 

Rules of Procedure of the Unified Patent Court, the only European 

civil procedural code drafted upon agreement between participating 

European States and the European Union, also adopted this 

pragmatic approach. In part, they replaced general European 

provisions for cross-border cases. In other instances, they did no 

more than refer to them in a general sense, while in others they 

only referred to them in respect of remaining questions not 

addressed by special rules.78 

57. A similar approach to resolving problems arising from the co-

existence of model rules and the acquis communautaire was 

adopted by these Rules. In part, the Rules replace existing European 

sets of rules almost entirely and only leave room for the continuing 

applicability of some organisational provisions of the procedural 

acquis.79 In part they articulate a general level of co-existence, while 

only adding some provisions that are in conflict with, or modify, the 

acquis.80 In other respects the Rules chose to fully extend European 

provisions for cross-border cases to domestic cases either by 

 
78 See the draft Rules of Procedure of the Unified Patent Court, e.g., Rule 

173 (Taking of Evidence) and Rules 270 and following (Service within the 
Contracting Member States) as well as Rules 274 and following (Service Outside 
the Contracting Member States); for the difficulties of approval of the agreement 
on a Unified Patent Court as a whole, see German Constitutional Court, 
13.02.2020, BvR 739/17. 
79 See, e.g., Part VI (Service and Due Notice of Proceedings), Introduction, 
comment 2; another example is Part XI (Collective Proceedings) Introduction 
comments 1 and following, and Rules 233 and following. 
80 See, e.g., Part VII (Access to Information and Evidence), Introduction 
comment 2, and Rule 128; Rules 202(1), 203 for international jurisdiction for 
provisional measures.  
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adopting their texts with no more than minor revisions81 or by tacitly 

accepting that such an extension is likely to arise in the future.82 

58. This may sound complicated, but simple solutions would 

ultimately not have met the expectations associated with a set of 

model rules that need to be based on an evaluation of existing 

sources of European and national law and which ought to draw out 

from them rules of best procedural practice. It must always be noted 

that the procedural acquis communautaire undergoes continuous 

legislative revision. A set of model rules should not only harmonise 

and improve national laws but also contribute to the improvement 

of extant European law. 

2. Rules on Jurisdiction, Recognition and Enforcement 

59. From the very beginning of the project its promoters 

unanimously agreed not to draft a special part with rules on 

jurisdiction and enforcement. The reason for this was 

straightforward and never seriously disputed. It was the common 

conviction that the Jurisdiction and Enforcement Regulation, while 

by no means perfect in every respect, was considered to provide a 

satisfactory approach to cross-border disputes, not least because of 

its long history of both substantial and minor revision and the 

detailed case law concerning its interpretation and operation. 

60. Most of the rules concerning jurisdiction are based on criteria 

that could equally apply, or apply with a few minor modifications, to 

the determination of venue. A carefully modified extension of the 

criteria for cross-border jurisdiction to rules on venue ought to be 

viewed as the future, royal road for the harmonisation of rules 

concerning domestic territorial jurisdiction and international 

jurisdiction. The European-wide acceptance of criteria for 

jurisdiction, as well as of mechanisms and criteria for recognition 

and enforcement of the Brussels Regulation, is impressively 

documented by the Lugano Convention that to a high degree 

parallels the solutions of the Brussels Regulation. Additionally, the 

Rules do not, in principle at least, make specific provision concerning 

jurisdiction, recognition and enforcement for third country States. It 

was thought better to leave such matters to the Brussels Regulation, 

which in part, at least, regulates jurisdictional issues regarding 

 
81 See, e.g., Part VIII, Section 3 (Effects of Pendency and Judgments), 
Introduction comment 3 and Section 3 A, Introduction comments 1-4.  
82 For this group of European legislation to be extended to domestic cases 
see below VII.2 (Rules on Jurisdiction, Recognition and Enforcment) and 3 
(Small Claim Proceedings and Proceedings for Payment Orders). 
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cases with connection to third country States,83 and to the HCCH 

Conventions on Choice of Court Agreements84 and on Judgments;85 

the latter two of which are still in a more or less experimental stage. 

Like the Rules, the Agreement on a Unified Patent Court refers for 

international jurisdiction to the Brussels Regulation,86 questions of 

venue play a minor role because of the centralised structure of the 

planned Unified Patent Court with its divisions in only three 

European cities and its ability to hear cases in every place where 

this seems to be convenient and feasible.87 In contrast, recognition 

and enforcement of judgments are dealt with, to a certain extent, 

in the Agreement on a Unified Patent Court and its draft Rules of 

Procedure,88 albeit without reference to the Brussels Regulation.89 

The solution taken for the Unified Patent Court was not considered 

to be an attractive example for the integration of rules on 

jurisdiction, recognition and enforcement into model rules of a 

European civil procedure code.  

61. The Rules generally avoid touching upon questions of 

jurisdiction. They do not, for instance, permit rules concerning 

multiple parties, such as joinder, consolidation, or third-party 

notice, to be interpreted as rules that regulate multiple party 

admissibility, while also creating special kinds of territorial or 

international jurisdiction. Criteria concerning international 

jurisdiction are left to the Brussels Regulation,90 as that has been 

paralleled in this field by a significant and continuously increasing 

amount of congruence in numerous European States.91 The Rules 

 
83 See, e.g., Arts. 4(2), 25(1) Regulation No. 1215/2012 (Brussels 
Regulation (recast)).  
84 See Convention of 30 June 2005 on Choice of Court Agreements (HCCH 
Choice of Court Convention). 
85 See Convention of 2 July 2019 on the Recognition and Enforcement of 
Foreign Judgments in Civil or Commercial Matters (HCCH Judgments 
Convention). 
86 See Agreement on a United Patent Court Art. 31. 

87 See Agreement on a United Patent Court, Arts. 7 and following, 32 and 
following. 
88 See Agreement Art. 34 and Rules of Procedure Art. 354 
89 The Regulation would appear, however, to have been drawn upon as the 
inspiration. 
90 See, e.g., Rule 36(1)(b) with comment 2; Rule 42 comment 3; Rule 
146(2), all referring to Art. 8 No. 1 and 2 Jurisdiction and Enforcement 
Regulation.[Brussels I (recast)] 
91 See, e.g., for France Art. 333 CPC and generally the comment 3 on Rule 
42. In some European countries the rules concerning the admissibility of multi-
parties are at least in part interpreted to include the creation of a special venue; 
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only rarely, and when it is absolutely necessary, either implicitly or 

explicitly complement or modify the Brussels Regulation.92 

3.  Small Claim Proceedings and Proceedings for Payment 

Orders 

62. The Rules do not cover small claim proceedings and 

proceedings for payment orders. Both special proceedings are 

addressed by European Regulations applying to cross-border 

cases.93 These Regulations not only regulate cooperation between, 

and the competences of, European Union Member States in cross-

border cases, they also contain a complete and detailed set of rules 

on on-going proceedings, which only leave Member States with a 

limited amount of discretion to add to them. The national laws of 

most Member States, and other European countries, provide for 

similar simplified proceedings that differ in conception and detail. 

Small claim proceedings are often consumer cases, although the 

scope of such claims is often wider and includes claims where the 

value of disputes exceeds 5,000 euro, which is the present limit for 

small claim proceedings under the European Regulation. Small claim 

proceedings and proceedings for payment orders with their 

simplified rules may be the only procedural means available to many 

individuals, and particularly those with a low income. They may 

favour a tendency towards the development of collective 

proceedings. As such, the quality and social impact of such 

procedures need to be subject to careful scrutiny. Nevertheless, the 

promoters of the project decided against developing model rules 

applicable to these special forms of procedure. One reason for this 

was that the Regulations already provide a set of model rules for 

national legislatures to be considered in respect of any potential 

improvements to their existing procedures, and hence the present 

Rules were unlikely to provide a more innovative approach. 

 
see, e.g. § 64 German Code of Civil procedure etc. 
92 See, e.g., for pendency Part VIII, Section 3 Introduction, comment 1; 
Section 3 A, Introduction comment 4 and especially Rule 146 comment 5; for 

jurisdiction in cases of principal intervention, Rule 39 is interpreted as a venue 
rule in comment 1 in the absence of satisfactory regulation in Art. 8 No. 2 of the 
Brussels Regulation (recast), for provisional measures these Rules provide for 
the complementary regulation of jurisdiction, see especially in Rule 202(3) with 
comment 5, and the same is true in Rules 233 and following for cross-border 
cases in collective proceedings. For the European Court of Justice’s conception 
of res judicata, see below VII. 4. 
93 See Regulation No. 861/2007 (EC) of the European Parliament and of the 
Council establishing a European Small Claims Procedure; Regulation No. 
1896/2006 (EC) of the European Parliament and of the Council creating a 
European order for payment procedure. 
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Additionally, the prevailing view of the project’s reporters and group 

members was that the exact shape of any future innovation in these 

areas was likely to be significantly more influenced by the 

development of artificial intelligence than was likely to be the case 

for regular proceedings.94 As a consequence of this, the conclusion 

was drawn that the time was not yet ripe for model rules or 

legislative implementation; in the field of small claim proceedings 

and payment orders the current time is one more suited to rapid 

development and experimentation rather than model rules. The 

general principles of civil justice as formulated in Part I of these 

Rules do, however, set out important parameters concerning the 

development of what is known as e-justice. 

4.  Acquis Communautaire and the Case Law of the Highest 

European Courts 

63. The detailed case law of the European Court of Human Rights 

and that of the Court of Justice of the European Union on, 

respectively, the European Convention on Human Rights, and the 

Charter of Fundamental Rights of the EU, the European Treaties and 

European secondary law, requires particular mention as it forms an 

important part of the European Union acquis communautaire. The 

majority of this case law is respected, at least in principle, by the 

Rules, in so far as it mirrors fundamental values of a common 

European constitutional tradition. But in a free society even these 

Courts and their decisions cannot stand outside criticism, especially 

if their decisions derive very detailed results from fundamental and 

human rights or even secondary European law. For instance, details 

resulting from the right to public proceedings, as developed by the 

ECtHR, demanded careful attention by the Rules’ drafters. At the 

same time, however, consideration was given in discussions as to 

whether and how better approaches might be set out within the 

Rules.95 The same is true in respect of the details concerning the 

procedural transformation of mandatory law96 or for details 

concerning the preclusive and positive effects of res judicata. 

Moreover, not all decisions in the field of civil procedure, and this is 

particularly the case where the European Court of Justice is 

concerned, are viewed as being particularly well-considered by 

procedural scholars and judges who have a long and broad expertise 

in procedure and practice. These Rules are an appropriate 

instrument to articulate prevailing discomfort with approaches taken 

 
94 See Rule 18 comment 9. 
95 See Rule 17 comment 2 and Rule 18 comments 1 and 2. 
96 See above Preface VI. 6 and 7 with references. 
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in such decisions and to promote a change in approach in the case 

law of the highest European courts. This position is also reasonable 

when considered against the background that not all European 

countries are Member States of the EU and under the jurisdiction of 

the Court of Justice of the European Union.  

VIII.  MODERN COMMUNICATION AND RECORDING, 

ARTIFICIAL INTELLIGENCE AND THE RULES 

1.  Appropriate Use of Electronic Communication and 

Recording 

64. A remarkable number of Rules provide for the appropriate 

use of modern kinds of communication and recording, e.g., 

electronic communication between court and parties and among 

parties, video-conferencing or audio transmission in hearings and 

evidence-taking, disclosure and production of electronic data and 

documents and their evidential evaluation, video-recording of 

hearings and evidence-taking, electronic platforms in collective 

proceedings, etc.97 The Rules are, however, technology-neutral. 

They do not go into technical details that may be subject to rapid 

change and development and may, quite properly, differ between 

individual countries, although compatibility and interoperability 

should, at the least, be secured within the European Union. The 

Rules do not permit the inappropriate use of modern communication 

or recording methods.98 While some countries provide detailed 

measures aimed at regulating the nature and use of such methods,99 

the Rules leave such matters of detail to national regulation and 

judicial practice100 Courts do, however, need to ensure that the use 

of such techniques provides parties with an equal opportunity to 

present their case, i.e., securing equality of arms and equal 

treatment.101 

2.  Artificial Intelligence and the Rules 

65. There were intensive discussions about the need to 

incorporate rules on the admissibility of the use of artificial 

 
97 See Rule 18 and the enumeration of individual provisions in comment 7. 
98 See Rule 18(4). 
99 See, e.g., France, Code de l’organisation judiciaire Art. L 111-12; 
England, CPR Practice Direction 32, p. 29.1, Annex 3, etc. 
100 See Rule 18 comment 8 with examples. 
101 See Rule 4 sentence 2. 
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intelligence into the Rules.102 The use of such computer programmes 

by lawyers to help them prepare their cases, e.g., to provide initial 

assessments of the merits of their clients’ cases, to assist settlement 

negotiations, or to prepare pleadings, or by third party litigation 

funders as a tool to assess whether to invest in litigation, or by 

insurance companies, is already a reality. It is outside the scope of 

these Rules to prescribe what forms of technology lawyers practising 

a liberal profession and other market actors interested in the 

provision of legal advice or assessment should or should not use. 

Such matters are best left to the law regulating the conduct of the 

legal profession, and laws regulating the provision of legal advice 

generally. Undoubtedly such issues will become increasingly 

important in so far as regulation is concerned, with the likely 

increased growth in use of such forms of artificial intelligence and 

predictive technologies. Artificial intelligence could, however, have 

been reasonably addressed by these Rules, not least to determine 

the extent to which its use by courts and judges to help prepare or 

render decisions (so called e-justice) ought to be permissible. Given 

developments in, for instance, computerised payment order 

proceedings, which are already used in some countries, examples of 

e-arbitration and e-mediation platforms, or the development of 

artificial intelligence systems to decide court cases, such matters 

will undoubtedly become increasingly important. The promoters of 

the project tried to obtain reliable information about the actual 

performance and capability of existing programs.103 They concluded 

that while there had been remarkable progress in development, the 

prevailing opinion remained that the replacement of human 

deliberation by judges and fully reasoned human judgments by 

artificial intelligence decision-making in legal proceedings at first 

instance may be a possibility for the near future for small claims and 

similar disputes. For the large majority of civil disputes outside that 

category, such developments must be viewed with more caution. 

Moreover, the replacement of human judges with the use of artificial 

 
102 See Rule 18 comment 9. 

103 See the particularly insightful studies on the ability of AI systems to predict 
case outcomes before the European Court of Human Rights and the United 
States Supreme Court: N. Aletras et al 2016: Predicting judicial decisions of the 
European Court of Human Rights: a Natural Language Processing Perspective. 
Peer J Computer Science 2:e93 https://doi.org/10.7717/peerj-cs.93; C. 
O’Sullivan & J. Beel, “Predicting the Outcome of Judicial Decisions made by the 
European Court of Human Rights.” in 27th AIAI Irish Conference on Artificial 
Intelligence and Cognitive Science, 2019; D.M. Katz et al (2017), A general 
approach for predicting the behaviour of the Supreme Court of the United 
States, PLoS ONE 12(4): e0174698. https://doi.org/10.1371/journal. 
pone.0174698 

https://doi.org/10.7717/peerj-cs.93
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intelligence is not simply an issue of the correctness of and 

reasoning in legal decisions, but equally and crucially it is a question 

of mutual human trust between citizens and the State, of democratic 

scrutiny and accountability of the justice system, and the exercise 

of State power. It goes to the heart of the relationship between the 

citizen and the State, and to the nature of society. As such it raises 

considerations that go far beyond the development of model rules 

of procedure. Notwithstanding this, the Rules do permit the use of 

artificial intelligence by judges, to the extent that is consistent with 

the right to be heard, as any use of such means must be capable of 

being subject to parties knowing that they are being used and 

having a fair opportunity to argue about its nature, quality and the 

conclusions that may be drawn from it.104  

 

 
104 See Rule 12 comments 1, and 4; Rule 18 comment 9. 
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Model European Rules of Civil Procedure 

PART I – GENERAL PROVISIONS 

1.  This Part sets out a number of general provisions concerning 

the operation of these Rules. It defines the scope of these Rules, 

limiting their application to domestic and cross-border civil and 

commercial disputes. It does so by reference to the definition of 

such disputes that is commonly accepted throughout Europe (see 

Rule 1).  

2.  A number of overarching procedural duties that are imposed 

upon the court, parties and their lawyers are also articulated (see 

Rules 2 - 10). The most significant of these duties are the duty of 

co-operation, which is understood in these Rules to be of 

fundamental importance to the effective and proper administration 

of justice, and the general principle of proportionality in dispute 

resolution, which has itself become an increasingly important 

procedural principle across Europe since the start of the 21st 

century. Finally, it articulates and, in some cases, gives concrete 

effect to a number of fundamental procedural principles that are 

inherent in the right to fair trial (see Rules 11 - 20) 

SECTION 1 – Scope 

Rule 1. Scope 

(1) These Rules apply to the resolution of domestic 

and cross-border disputes in civil and commercial 

matters whatever the nature of the court. 

(2) These Rules do not apply to: 

(a) the status or legal capacity of natural 

persons, rights in property arising out of a 

matrimonial relationship or out of a 

relationship deemed by the law applicable 

to such relationship to have comparable 

effects to marriage;  

(b) bankruptcy, proceedings relating to the 

winding-up of insolvent companies or 

other legal persons, judicial 
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arrangements, compositions and 

analogous proceedings;  

(c) social security;  

(d) arbitration;  

(e) maintenance obligations arising from a 

family relationship, parentage, marriage 

or affinity;  

(f) wills and succession, including 

maintenance obligations arising by reason 

of death. 

(3) These Rules may also apply where incidental 

issues arise which fall within Rule 1(2), if the 

principal matter in dispute is within the scope of 

Rule 1(1). 

Comments: 

1.  Rule 1 defines the scope of application of these Rules. It 

adopts the definition of civil and commercial matters as developed 

and used in Article 1 of Regulation (EU) No. 1215/2012 on 

jurisdiction and the recognition and enforcement of judgments in 

civil and commercial matters (Brussels Ibis Regulation); and Article 

1 of the Convention on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters, JO L 

339/3, 21.12.2007 (Lugano Convention). The ELI/UNIDROIT 

European Rules of Civil Procedure are model rules designed to 

further the harmonisation of civil procedure in Europe. They are 

intended to exemplify potential future procedural legislation by 

European states, including European Union member states, as well 

as by the European Union, the latter of which increasingly legislates 

on procedural issues that are connected to matters of European 

Union substantive law. Given this intention and the fact that the 

definition chosen is common to all or at least the majority of 

European states, the adoption of this definition of civil and 

commercial matters as the means to define the scope of these Rules 

was considered optimal.  

2.  Rule 1(3) makes it clear that these Rules also apply in cases 

where the claim for relief is based mainly on law within the scope of 

Rule 1(1), however, relevant incidental issues that fall under Rule 

1(2) are to be determined simultaneously, e.g. whether assets of 
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the defendant were a part of an insolvency estate at the time of the 

defendant’s acquisition.  

3.  Rule 1(3) is consistent with the European Court of Justice’ 

case law.105 The question whether the determination of such 

relevant incidental issues may be res judicata is to be considered 

separately (see Rule 149(2), comment 2). 

SECTION 2 – Principles 

A. Co-operation 

Rule 2. General 

Parties, their lawyers and the court must co-operate 

to promote the fair, efficient and speedy resolution 

of the dispute. 

Sources: 

ALI/UNIDROIT Principles 7.2, 11.1, 11.2. 22.1, 22.2. 

Comments:  

1.  These Rules consider the proper conduct of proceedings to 

require effective co-operation between the court, parties and their 

lawyers. The emphasis on co-operation, which has been a feature of 

some European civil procedural codes since the 19th century and 

others since the turn of the 21st century, is an important move away 

from the traditional division between adversarial and inquisitorial 

conceptions of civil procedure.106 It is intentionally adopted here, 

not least, as a means to avoid this historical division that has acted 

as a barrier to procedural harmonisation. Particular emphasis is 

placed on the general duty of the court and of parties to co-operate, 

which is set out in Rule 2, and to give proper effect to specific duties 

to co-operate with each other in the conduct of proceedings. Specific 

rules are set out throughout these Rules. 

2.  The court’s role is not limited to its adjudicative function, i.e. 

to hearing and determining disputes. It is also required to take an 

 
105 See, for instance ECJ, 15.05.2003, C- 266/01, Préservatrice Foncière 
TIARD SA v. Staat der Nederlanden, ECR I – 4867. Full citation needed 
106 See Council of Europe Recommendation (84)5 on Principles of civil 
procedure designed to improve the functioning of justice, Principles 2.1 and 2.2. 
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active part in the proper administration of justice, noting that this is 

a continuous process not confined to the proper administration of 

any individual claim. As such it is required to ensure, whilst 

maintaining its neutrality as between parties, that it contributes 

properly to the fair, efficient and speedy resolution of proceedings.  

3.  In so far as the speedy resolution of proceedings is 

concerned, the court must monitor party, and their lawyers’, 

compliance with the various obligations in these Rules to carry out 

procedural obligations and responsibilities timeously (see, 

particularly, Rules 4 sentence 3, 47 to 49(2) and (4), 61(2) and (3), 

64(4), and 92(1)) and must sanction late factual or evidential 

contributions in so far as appropriate (see e.g. Rules 27, 54(3) and 

(4), 63,(2), 64(4), 93, 99).  

4.  In so far as the efficient prosecution of proceedings is 

concerned, the court has a number of duties that give effect to its 

general duty of co-operation, the most important of which require it 

to suggest amendments to proceedings where parties fail to fulfil 

their responsibilities correctly and completely (see Rules 4 sentence 

3, 24(1), 25(3), 26(2), 33, 49(6) – (11), 53(3), 61(4), 62(2), 64(5), 

92(2),and 218) and to respect the parties’ right to be heard in order 

to further and maintain the dialogue between court and parties (see 

Rules 11, 12(2), 13, 16(1), 24(3), 26(2), 28 sentence 2, 41(1), 

50(1), 64(7), 92(2) and (4), 93, 96, 107(2), 186, and 201(3)).  

5.  The court is under a duty to exercise its management duties 

fairly. As such it must, for instance, maintain its impartiality and 

honesty, avoid prejudice, bias, favouritism and self-interest, avoid 

taking steps to trap parties by contradictory judicial conduct, while 

ensuring that it treats all parties equally. The absence of such 

qualities in terms of conduct, may result in judges being disqualified 

from proceedings albeit this is not addressed in these Rules 

(although see Rule 179(2)(e)), but which is generally dealt with in 

a number of European jurisdictions through laws concerning the 

organisation of the administration of justice. Compliance with these 

Rules will ordinarily ensure that the court does not treat parties 

unfairly. There are, however, specific rules dealing with some 

possible manifestations of unfair conduct by the court, e.g. Rule 4 

sentence 2 ensuring equal treatment, Rule 7 concerning the 

proportionality of sanctions, Rules 11 and 92(4) that require parties 

be given a fair opportunity to be heard, Rule 27(1), which prohibits 

the imposition of sanctions for late factual allegations or offers of 

evidence if the court itself did not comply with its duties to monitor 
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party compliance and, where necessary, raise the possibility of 

amendments with the parties, or Rules 55 and 96 concerning the 

right to amend of claims and defences in appropriate cases. A 

further specific instance of the duty to co-operate concerns the 

promotion of settlement during the course of proceedings (see Rules 

10, 49(1), 62)), and to respect partial settlement (see Rules 9(4), 

26(3), 50(2), 51, 57 and following, 107(4), and 120(3)).  

6.  Rule 2 also imposes the duty to co-operate on parties to 

conduct litigation in the interest of the proper administration of 

justice. A party’s conduct towards the court, their opponent or other 

parties or non-parties must further the efficient, speedy, and fair 

resolution of the dispute, which also includes taking appropriate 

steps to settle their dispute in the pre-commencement phase and 

during proceedings. At the same time parties have to manage 

procedural risks, in their pursuit of success in the proceedings, which 

are imposed on them by substantive law, the rules concerning the 

burden of proof and by their dependence on the court’s evaluation 

of the case. Each party runs the risk of not being able to introduce 

all those facts that are relevant to their case, to adduce enough 

evidence to convince the court of the truth of facts favourable to 

their case, and of the veracity of the legal basis of their case.  

7.  The historic dispute concerning whether parties to litigation 

should be guided in their approach to litigation by the aim of winning 

(the sporting theory of justice) or by duties to co-operate (the co-

operative procedural working group theory) is not particularly 

helpful in developing a properly operational conception of civil 

procedure. Both elements, rules of conduct with corresponding 

duties and competition between the parties in managing their 

mutual risks are to be accepted as inescapable and essential 

elements of procedure. There is competition among parties in 

managing litigation risk, but competition needs rules and must take 

place within an effective framework of duties that require co-

operation with the court and other parties as emphasised by Rule 2 

both in the interest of the parties and the wider public interest in 

the effective management of the justice system i.e., in the interest 

of the proper administration of justice. Whereas the management of 

litigation risk the aim of which is to secure the desired outcome in 

the proceedings is guided by natural self-assertion and does not 

therefore need to be provided for by any specific procedural rule, 

the necessary framework of duties must be elaborated by careful 

regulation within rules of procedure and by adequate sanction 
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powers to promote compliance. The legal consequences of any lack 

of effective management by parties of litigation risks are realised by 

the ultimate determination of the proceedings by the court, and do 

not therefore need to be subject to any other evaluation. By way of 

contrast, sanctions for non-compliance with procedural duties may 

be ordered by the court. They may, however, only be imposed 

following an evaluation by the court of the party’s ability to fulfil the 

relevant duty carefully and through incurring reasonable cost. To 

enable parties to manage both litigation risk and compliance with 

their procedural duties, they must be afforded the right to be heard 

by the court in respect of their factual, evidential and legal 

contentions. 

8.  The parties’ general duty of co-operation set out in Rule 2 is 

further articulated in a number of specific Rules. In so far as the 

speedy resolution of proceedings is concerned, parties are under a 

duty to present their case with all relevant factual, evidential and 

legal elements as early and completely as appropriate (see Rules 47 

and 94) and to do so according to the procedural calendar, time 

table or relevant court orders (see Rules 49(4), 50(1), and 92(1)). 

The court may impose sanctions on parties who fail to comply with 

these duties or who fail to do so in a properly timely fashion (see 

Rules 27, 63, 64(4) sentence 2, 93, and 99). According to another 

very important duty of co-operation that strengthens the efficiency 

of fact finding, parties have to grant access to information and 

evidence that is under their control to their opponent or other 

parties, even if disclosure of evidence may be adverse to the 

disclosing party’s interest (see Rules 25(2), 54(3) and (4), 88(3), 

93, and 100 and following). A refusal to disclose may result in 

sanctions being imposed if the court is convinced that information 

or means of evidence are in the party’s custody and disclosure is not 

unreasonable in the circumstances (Rules 27(3) and (4), and 110). 

9.  The parties’ duty to co-operate fairly includes: the duty to 

avoid unnecessary disputes and costs by providing pre-

commencement information and disclosure (Rule 51 with cost 

sanctions according to Rule 241(2)); the duty to facilitate future or 

current case management measures (Rules 3(e), 51(3), 61(3)) with 

cost sanctions in case of non-compliance (Rule 241(2));the duty to 

preserve means of evidence before and during proceedings (see 

Rules 99(b) and 27); the duty to exclude illegally obtained evidence 

in appropriate cases (Rule 90); the duty to guard against breaches 

of confidentiality in cases of confidential information or disclosure 
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(Rules 103 and 104); the duty to ensure that claims do not lack a 

legitimate interest (Rule 133(e)).The parties’ duty to co-operate 

includes taking reasonable steps to settle the dispute, or at the least 

to settle parts of it (see Rules 3(a), 9, 51, 57 and following). Unlike 

in some national European laws and the optional provisions of the 

European Union’s Mediation Directive,107 this duty is not to be 

construed strictly as mandatory requirement that results in claims 

for relief being inadmissible for non-fulfilment of this requirement. 

It is, on the contrary, a flexible duty to take such steps to settle 

disputes to which cost sanctions may only be imposed for non-

compliance (see Rule 241(2)).  

10.  See Rule 3, comment 7 on the duty of co-operation as it 

applies to parties’ lawyers. 

Rule 3. Role of the parties and their lawyers 

Parties and their lawyers must: 

(a) take reasonable and appropriate steps to 

settle disputes amicably; 

(b) contribute to the proper management of 

the proceedings; 

(c) present facts and evidence; 

(d) assist the court in the determination of the 

facts and the applicable law; 

(e) act in good faith and avoid procedural 

abuse when dealing with the court and 

other parties. 

Sources:  

ALI/UNIDROIT Principles 11.1 and 11.5. 

Comments: 

1.  Rule 3 gives a concise statement of the activities that must 

be carried out by parties in the interest of good administration of 

justice, and further to their duty to co-operate with the court in the 

proper conduct of proceedings (see Rule 2). It details the 

distribution of responsibilities between the court and parties (see 

 
107 Directive 2008/52/EC of the European Parliament and of the Council of 
21 May 2008 on certain aspects of mediation in civil and commercial matters. 



ELI – UNIDROIT Model European Rules of Civil Procedure 

41 

Rule 4), without differentiating between duties that are to be fulfilled 

and risks to be managed (see Rule 2, comment 7).Some activities 

that are necessary for efficient interaction between court and parties 

are the duties set out in Rule 3(a) and (e)), while those in Rule 3(b)-

(d) may be necessary depending on the particular circumstances of 

specific proceedings.  

2.  Rule 3(a) corresponds with Rules 9(1), (3) and (4), 51(1) 

and (2). 

3.  Rule 3(b)is further specified by Rules 28, 47, 50(1)-(3), 

51(3), 55, 57, 58, 59, 61(2), 65(1), 66(1), 71, 88(3), 92(2), 95(2), 

101 and following, 113(1), 117(3), 120(3),126(2), 135, 136(1)(c), 

141(1), 146(1) and (3). 

4.  Rule 3(c) emphasises that aspect of the principle of party 

disposition, which provides that it is for parties to introduce facts 

and evidence and, that as a general rule it is not for the court to do 

so. The court’s role is, by contrast, to monitor timeous and complete 

compliance by the party with its responsibilities and, where 

necessary, suggest amendments (see Rule 2, comment 4). The 

parties will, generally, be motivated to comply with this 

responsibility effectively due to the distribution of risks as 

determined by substantive law concerning the assertion of facts or 

provision of evidence (see, for details, Rules 24, 25, 52 and 

following, 92(1), 94, and 95).In some cases, however, they have to 

fulfil duties to produce evidence in the interest of their opponent or 

other parties, subject to the possibility that sanctions will be 

imposed for non-compliance (see Rules 25(2), 53(5), 99, 106(1), 

101 and following, and 110). 

5.  Assistance to the court by the parties in determining the facts 

and applicable law as provided for by Rule 3 (d) is not to be 

interpreted as a duty imposed on the parties, which is subject to the 

possibility of sanctions for non-compliance. This is because it is for 

the court to freely evaluate evidence in order to determine factual 

matters (Rule 98) and the applicable law (Rule 26(2)). The parties, 

however, run the risk that the court will reach an adverse evaluation 

of evidence and an unfavourable determination of applicable law, 

and have the right to be heard by the court prior to it making any 

such decision (see Rules 11 and 12, 26(1) and(2), 53(2)(c), 64(7)). 

Rule 3(d) makes it clear that such party contributions are to be 

understood as a helpful and welcome dialogue between parties and 
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court to be made and accepted in a cooperative atmosphere even in 

case of controversial arguments.  

6.  Rule 3(e) articulates the fair co-operation obligation. It 

corresponds with those provisions noted at Rule 2, comment 9, 

above.  

7.  Rule 3, like Rule 2, extends the parties’ procedural 

responsibilities to their lawyers.108 In some European jurisdictions, 

civil procedure codes place procedural responsibilities upon lawyers, 

whereas other jurisdictions implement a clear separation between 

the parties’ procedural responsibilities and professional conduct 

rules that are imposed on lawyers. On one level this difference is of 

no substantive effect, as professional conduct rules require lawyers 

to act in the best interests of their clients, which results in the same 

commitment of lawyers to procedural rules as is intended by those 

procedural codes which impose duties on lawyers. One significant 

difference, however, is that where such duties are imposed by the 

procedural code, the court may impose sanctions on non-compliant 

lawyers, without there being a need for professional misconduct 

proceedings to be brought before the relevant Bar Association or 

equivalent body. These Rules are drafted so as to enable the court 

to take steps directly against non-compliant lawyers. Rule 3 

corresponds with Rules 9(2), 51, 99, 104, 110, which enable the 

court together with Rule 27(3) to sanction lawyer misconduct with 

fines, astreinte, costs, or even damage awards in favour of parties 

or non-parties. In European jurisdictions where this approach is of 

longstanding it is apparent that the imposition of such sanctions is 

rarely necessary or exercised. It is debatable whether and how far 

national and European codes of professional conduct may set limits 

to lawyers’ procedural activities that are not addressed by 

procedural rules and are the consequence of a lawyers obligation to 

serve the interests of justice as an officer of the law. This question 

is, however, a matter of serious debate in the law of professional 

conduct and affects all legal processes where lawyers represent 

parties and not only civil procedure. Its resolution is, therefore, not 

within the scope of these Rules.  

 
108 Council of Europe, Recommendation Rec (2000)21 on the freedom of 
exercise of the profession of lawyer; Council of Europe Recommendation (84)5, 
Principle 2.3; and the Code of Conduct for European Lawyers of the Council of 
Bars and Law Societies of Europe (CCBE). 



ELI – UNIDROIT Model European Rules of Civil Procedure 

43 

Rule 4.  Role of the Court – the General Case 
Management Duty 

The court is responsible for active and effective case 

management. The court must ensure that parties 

enjoy equal treatment. Throughout proceedings it 

shall monitor whether parties and their lawyers 

comply with their responsibilities under these 

Rules. 

Sources: 

ALI/UNIDROIT Principles 3, 7.2, 9.3, 14, and 22.2; Transnational 

Rules of Civil Procedure (Reporters’ Study) Rule 18. 

Comments:  

1.  Rule 4 describes the court’s general responsibility for active 

case management. It does so in the broader context of the duty of 

co-operation required of the court and parties (see Rule 2). This 

duty imposed on the court is the most important contribution that 

the court makes in respect of court-party co-operation (see Rule 2, 

comment 1 and 2). An important pre-condition for efficient case 

management is the requirement that the court ensures that it 

monitors party compliance with their responsibilities throughout the 

course of proceedings. The general obligation in Rule 4 is 

substantiated in numerous ways throughout these Rules (see, 

further Rule 2, comments 2 to 5, and Rule 3, comment 3). The 

traditional scholarly differentiation between formal or procedural 

court management that comprises organisational measures, and 

material or substantive case management, which is designed to 

assist the parties in the responsible pursuit of their cases, is not 

emphasised in these Rules due to the functional interdependence 

within them of organisational measures and those aimed at assisting 

the parties, which in many cases serve both traditional purposes 

(see Rule 49, comment 3).  

2.  Rule 4 also imposes an express obligation on the court to 

secure procedural equality between the parties. Party equality in 

civil procedure is an aspect of the fundamental right of equality 

before the law and the general prohibition of discrimination in the 

enjoyment of any legal right.109 These Rules grant all parties the 

 
109 Articles 6(1) and 14 and Article 1 Protocol No. 12 of the European 
Convention on Human Rights; and Articles 20, 21 and 47 of Charter of 
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same procedural rights without illegitimate discrimination, 

particularly on the basis of nationality, residence, social status or 

health impediments. Specific rules are intended to prevent 

discrimination in specific circumstances (see Rules 20, 82, 113 for 

interpretation and translation; Rules 54(1), 80(3) for time periods; 

Rules 18(4), 97(1) and (3) for distance communication 

technologies; Rules 207 and following, 237, 238 enabling the pursuit 

of claims for damage awards by economically weaker parties in case 

of mass litigation; Rules 244, 245 facilitating the pursuit of claims 

for financially weak parties or in case of high cost risks). The 

obligation to secure equality treatment protects parties from 

discrimination by partial court management that favours one party 

over another, e.g., by prohibiting the court from setting procedural 

time limits with one party only. 

3.  While some European jurisdictions take the obligation to 

secure equal treatment to require the court to take active steps to 

redress procedural imbalances between the parties, such as 

ensuring they are on an equal footing where one has legal 

representation and the other party does not or where the parties’ 

legal representatives are of different skill or ability, these Rules do 

not go so far. While the court may properly suggest amendments to 

parties where there are defects in their statements of case or 

evidence, they may not do so to such an extent that the court 

becomes, in effect, the party’s lawyer. A judge’s inability to strike 

the right balance between correct case management and 

partisanship may result in disqualification of the judge (see Rule 2, 

comments 2 and 5). 

B. Proportionality 

Rule 5. Role of the Court 

(1) The court must ensure that the dispute 

resolution process is proportionate. 

(2) In determining whether a process is 

proportionate the court must take account of the 

nature, importance and complexity of the particular 

case and of the need to give effect to its general 

 
Fundamental Rights of the European Union. 
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management duty in all proceedings with due 

regard for the proper administration of justice. 

Sources: 

ALI/UNIDROIT Principles 8(1) sentence 2, 17(2); Transnational Rules 

of Civil Procedure (Reporters’ Study) Rule s 17.1, 28.3. 

Comments: 

1.  Rule 5(1) puts particular emphasis on proportionality as a 

general principle designed to govern the dispute resolution process 

as a whole. Whereas in most legal cultures proportionality has been 

accepted as an important aspect of procedural law in specific 

circumstances only e.g. for simplified procedures in small claim 

proceedings,110 for evidence-taking to ensure that the least complex 

and least costly method is used, or in determining the means of 

evidence-taking, such that the less complicated and costly method 

is used, proportionality in respect of provisional measures, it has 

become increasingly significant within European and English law 

since the start of the 21st century. Examples of approaches to 

proportionality are: the use of written procedures in place of oral 

hearings; the allocation of proceedings to generic procedural tracks 

where the process is tailored to the nature, and predominantly 

value, of the dispute, limitations on evidence-taking, limitations on 

the length of hearings etc. Specific examples of this type of approach 

can be seen in England, France, Germany, Norway, with the English 

approach via Rule 1 of its Civil Procedure Rules containing the most 

explicit commitment to procedural proportionality as a general 

principle. Equally, within the European Union there has been a trend 

towards proportionality in procedure through, for instance, its 

attempts to increase the utilisation of mediation as a means to 

resolve disputes (see Rule 51, comment 2).111 The intention has 

again been to save resources and costs by furthering party agreed 

civil justice consistently with the aims of the influential North 

American idea of the multi-door courthouse,112replacing, in part, 

lengthy and costly adjudicative procedure. 

 
110 Regulation (EC) No. 861/2007 establishing a European Small Claims 
Procedure (the ESC Regulation). 
111 See, further, Rosalba Alassini Joined Cases C-317/08, C-318/08, C-
319/08 and C-320/08, judgment of 18 March 2010. 
112 F. Sander, Varieties of Dispute Processing, 70 F.R.D. 79, 111 (1976). 
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2.  Rule 5 is committed to the trend towards embedding 

proportionality as a general procedural principle and does so 

primarily through general rules rather than ones focused on 

individual cases. This commitment is substantiated, to varying 

degrees, within the following: Rules 9, 10, 49(1), 51, 53(2)(e), 57 

and following, 221 and following, 229 and following, and 241(2), 

which regulate the promotion of settlement and the use of ADR by 

courts and parties, even though such processes are not, as such, a 

part of these Rules.  

3.  These Rules do not provide for defined procedural case 

tracks, which provide differing process for proceedings depending 

on their value, complexity, and expected cost. Such matching of 

process to proceeding can be made on a case-by-case basis through 

effective case management (see Rules 49 and 50). Rule 133(e) may, 

for instance, permit the court in an appropriate case to refuse cost 

intensive claims for relief where a claim for relief could be pursued 

for lower cost if it would provide the claimant with equivalent relief. 

In evidence-taking, the court may, further to Rule 5, suggest the 

use of a suitably experienced expert to conduct an Expert 

Evaluation, limit the number of experts or order evidence to be 

taken through an expert conference (see Rule 62(2)(c)). Also see 

Rule 102(2)(c), which permits the court, in exceptional 

circumstances, to restrict the amount of evidence to be taken where 

it is under the custody of other parties to proceedings or of non-

parties. In so far as provisional measures are concerned, Rules 

184(2), 185, 197 emphasise proportionality or, similarly, the 

suitability or necessity of the particular measure. For the 

significance of proportionality for party activities, sanctions and 

costs see Rules 6-8, and the corresponding commentary. 

Rule 6. Role of the parties and their lawyers 

Parties and their lawyers must co-operate with the 

court to promote a proportionate dispute resolution 

process. 

Sources: 

See Rule 5, above. 
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Comments: 

1.  In so far as party activity could contribute to the promotion 

of a proportionate dispute resolution process by facilitating 

settlement and ADR, these Rules provide a number of specific, 

detailed, provisions that give effect to the general obligation 

articulated in Rule 6 e.g., Rules 9, 26(3), 51(1) and (2), 57 and 

following, 221 and following, and 229 and following. The only 

applicable sanction for a lack of willingness to fulfil these duties 

concerning settlement are cost sanctions (see Rules 240(1)(a) and 

(c), and 241(2)). 

2.  Parties and their lawyers may not always be convinced of the 

court’s proposals to agree on measures that may save costs and 

personal resources (see Rule 5, comment 3). Refusal may, however, 

result in cost sanctions (see Rule 241(2)). In serious cases, fines 

and astreinte or claims against lawyers for professional malpractice 

may, however, be imposed or arise. 

Rule 7. Proportionality of sanctions 

Sanctions for breach of any of the rules must be 

proportionate to the seriousness of the matter 

involved and the harm caused and reflect the extent 

of participation and the degree to which the conduct 

was deliberate. 

Sources: 

ALI/UNIDROIT Principle 17(2); Transnational Rules of Civil Procedure 

(Reporters’ Study) Rule 17.1.  

Comments: 

1.  It is a common principle of all legal cultures based on the rule 

of law that public power encroaching on liberties has to be exercised 

in strict accordance with the fundamental principle of 

proportionality. This is now encapsulated, for instance, in Article 

5(4) Treaty on the European Union and Article 49(3) Charter of 

Fundamental Rights of the European Union. It is equally implicit in 

Article 6 of the European Convention on Human Rights and 

European national constitutions. As such it cannot but be the case 

that the principle of proportionality also applies to sanctions ordered 

by courts. Rule 7 provides a concise enumeration of the most 
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important criteria to be considered when sanctions are to be 

imposed on parties, lawyers, non-parties etc. 

2. In appropriate cases, specific Rules refer to, modify or 

substantiate this fundamental principle; see, for instance, Rules 27, 

28, 63(1) and (2), 64(4), 90, 93, 99, 104, 110, 178, 191, 195(3), 

218(1)(a) and (2), 241(2), and 245(4). 

Rule 8. Proportionality of costs 

Costs of proceedings should, in so far as possible, 

be reasonable and proportionate to the amount in 

dispute, the nature and complexity of the particular 

proceedings, their importance for the parties and 

the public interest. 

Sources: 

See Rule 5, above. 

Comments: 

1.  Rule 8 summarises the criteria that define proportionality of 

costs. It makes it clear that the amount in dispute cannot be the 

sole, decisive, criterion determinative of the appropriate and 

desirable level of costs incurred in prosecuting civil proceedings 

limits. To limit costs by the amount in dispute would result in 

injustice, as it would preclude citizens with limited financial 

resources from availing themselves of the regular civil process in 

cases of major significance for their daily lives. The same can be 

said for public interest litigation, which may concern a small amount 

that is in dispute but is of wide public importance. In such cases, 

those wider factors, amongst others, can properly justify the parties 

incurring a higher level of costs than an assessment based purely 

on the dispute’s financial value might justify.  

2.  It is primarily up to the parties and their lawyers to avoid 

disproportionate costs. They should do so by attempting to settle 

their disputes in whole or in part (see Rule 5, comment 3 and Rule 

6, comment 1). Unreasonable or disproportionate costs are not 

subject to reimbursement by the losing party (Rule 240(1)(a) and 

(c)). This limitation on the European (loser-pays) costs rule ought 

properly to motivate parties so that they, and their lawyers, avoid 

incurring unnecessary litigation costs. Possible cost sanctions, fines 

or astreinte as well as potential claims for damages may also 
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operate to motivate lawyers to comply with their professional duties. 

The benefit of such a deterrent effect should not, however, be 

overestimated (see Rule 3, comment 7, Rule 6, comment 2 and Rule 

27(3) and (4)). The court must itself take an active role in assisting 

the parties in their efforts to keep litigation costs proportionate. It 

may do so, for instance, by making appropriate proposals for the 

effective management of the claim by the parties and their lawyers 

(see Rule 5, comment 3). 

C. Settlement 

Rule 9. Role of the parties and their lawyers 

(1) Parties must co-operate in seeking to resolve 

their dispute consensually, both before and after 

proceedings begin. 

(2) Lawyers must inform the parties about the 

availability of consensual dispute resolution 

methods, assist them in selecting the most suitable 

method, and, where appropriate, encourage its use. 

They must ensure that they use any mandatory 

method. 

(3) Parties may ask the court to render a 

settlement agreement enforceable. 

(4) When a consensual settlement as a whole 

cannot be reached, parties must take all reasonable 

opportunities to reduce the number of contested 

issues prior to adjudication. 

Sources:  

ALI/UNIDROIT Principles 7.2, 24.3. 

Comments: 

1.  Rule 9(1) states the general duty of parties to co-operate 

with each other in order to resolve their dispute consensually. This 

duty has developed into a common European standard over the last 

two decades (see Rule 5, comments 1 and 2, Rule 51, comment 2), 

and can be traced to the duty not to mis-use procedure identified 

by Council of Europe Recommendation R(84)5, principle 2(2-3). The 

duty to seek to resolve disputes, either in whole or in part, 

consensually during the pre-commencement phase is further 
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articulated in Rule 51. In the event that settlement is not possible, 

the parties are encouraged to, at least, attempt to reduce the issues 

in dispute prior to adjudication (see Rules 26(3) and 57 and 

following). 

2.  Rule 9(2) describes the professional duty placed on lawyers, 

which requires them to inform parties about available alternative 

dispute resolution methods and to assist them in choosing the 

method most appropriate to their dispute. Within the European 

Union, this can be facilitated for consumer disputes through the 

application of the ADR Directive as implemented by national 

legislation, as it requires the mandatory provision of ADR procedures 

and promotes the creation of ADR providers.113 Consequently, 

information on ADR is readily available to both parties and lawyers. 

Whether or not pre-commencement ADR is mandatory, and hence 

a question of the admissibility of proceedings, is a matter for 

national legislation in European jurisdictions (see Rule 133(f)).114 

An increasing number of European jurisdictions have, however, 

made some form of pre-commencement ADR, usually mediation, 

mandatory, e.g., Italy. Other jurisdictions have promoted its use 

pre-commencement through the use of cost sanctions where a party 

has unreasonably refused to engage in ADR, e.g., England (see Rule 

241(2)). In other European jurisdictions, which take a more liberal 

understanding of the position of future parties to litigation, 

participation in ADR proceedings remains clearly voluntary. 

Whichever approach is taken at a national level, it ought always to 

be made clear to parties that notwithstanding the degree of 

compulsion to take part in ADR, except where they have voluntarily 

agreed to resolve their dispute via arbitration, whether or not they 

settle their dispute via ADR is entirely a matter of choice. Mandatory 

ADR must not be misunderstood to mean mandatory settlement.115 

Costs sanctions should not be conceived as, nor are they intended 

to operate as, a means to reduce this commitment to voluntariness 

in reaching settlement. National courts ought therefore to be careful 

to avoid considering the use of costs sanctions as a fetter on the 

right of access to justice. 

 
113 See Article 5 and following and 13 and following of Directive 
2013/11/EUon alternative dispute resolution for consumer disputes (the 
Mediation Directive). 
114 As recognised within the European Union by Article 5(2) of the Mediation 
Directive. 
115 Ibid. 
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3.  The professional obligation of lawyers to encourage parties 

to use ADR (Rule 9(2)) only concerns cases where its use is 

appropriate. ADR’s use should not therefore be encouraged where it 

would clearly result in unnecessary time and expense, or in cases 

where ADR would not be appropriate, e.g., where the dispute 

concerns a novel legal question, where criminality is alleged as part 

of the civil proceedings. In those European jurisdictions where the 

use of ADR is mandatory, the party’s lawyer must ensure they are 

given robust advice concerning their participation to ensure that 

they use the process properly (Rule 9(2)). In appearing their client 

is free, however, to explain why they may not be willing or able to 

resolve the dispute via the ADR method. 

4.  Rule 9(3) is intended to facilitate the enforcement of 

settlements. Rule 141 supplements Rule 9(3). 

5.  Rule 9(4) encourages parties to reach agreement on 

individual issues in dispute if attempts to resolve the dispute fully 

are unsuccessful. Rules 26(3), 51, and 57 and following give 

concrete effect to Rule 9(4). Additionally, they detail the approach 

to take to party-agreed court proceedings, which are based on the 

settlement of individual issues. 

Rule 10. Role of the Court 

(1) The court must facilitate settlement at any 

stage of the proceedings. Particularly, it must 

ensure that the parties consider settlement in the 

preparatory stage of proceedings and at case 

management conferences. If necessary for 

furthering the settlement process, it may order the 

parties to appear before it in person. 

(2) The court must inform the parties about the 

availability of different types of settlement 

methods. It may suggest or recommend the use of 

specific consensual dispute resolution methods. 

(3) The court may participate in settlement 

attempts and assist the parties in reaching a 

consensual resolution. It may also assist in drafting 

settlement agreements. 

(4) Where a judge mediates during a settlement 

process and receives information in the absence of 
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one of the parties, that judge must not decide the 

case. 

Sources:  

ALI/UNIDROIT Principles 24.1 and 24.2. 

Comments: 

1.  Rule 10(1) emphasises the need for parties to maintain their 

efforts to settle their dispute with the court’s assistance throughout 

the course of proceedings. It is evident the possibility of settlement 

may increase during proceedings, as much as it may decrease, 

depending on the particular circumstances. It may increase, for 

instance, through the court providing an Early Neutral Evaluation 

during the preparatory phase of the case management hearing (see 

Rule 61). It could, equally, increase following the parties’ evaluating 

their respective claims upon early disclosure and evidence-taking 

(see Rules 49(1), (8), (9), (11), and 62). Rule 10(1) properly 

specifies the court’s power to summon the party in person to appear 

before it in order to facilitate settlement (see Rules 16(2), and 

49(10)). 

2.  Rule 10(2) substantiates the court’s duty to provide the 

parties with information concerning available ADR methods.116 This 

duty complements that imposed upon lawyers’ obligation (Rule 9, 

comment 2). Suggestions by the court may, sometimes, conflict 

with those made by the parties’ lawyers. In such a case the judge 

should be careful not to come between party and lawyer, so as to 

avoid giving the perception of bias such as to result in their being 

disqualified from continued involvement in the proceedings. Judicial 

pressure to settle must be avoided, and Rule 10(2) must be read 

accordingly. The court must at all times be mindful of the fact that 

it is a parties’ right to settle their dispute and never an obligation to 

settle. Parties should not, therefore, be prevented from exercising 

their right of access to the judicial system.117 

3.  Rule 10(3) permits judges to participate actively in 

settlement endeavours. Some European jurisdictions have 

traditionally not permitted judges to take such a role. This has 

particularly been the case in those jurisdictions where the traditional 

legal culture has been one that has favoured the concept of the 

 
116 Also see Article 5(1) of the Mediation Directive. 
117 Also see Article 5(2) of the Mediation Directive. 
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passive judge, and continue to favour the use of out-of-court ADR 

providers so as to maintain judicial neutrality by not providing 

judges with a dual adjudicative and non-adjudicative role. Other 

European jurisdictions, those with a tradition of a more active 

judiciary, are however more accustomed to such a dialogical 

interaction between judges and parties as well as to the open 

exchange of argument concerning settlement. This latter approach 

may consider a rights-based settlement proposal a logical result on 

the road to justice. Where this is the case, applications to disqualify 

judges on the basis of a lack of neutrality are rare where the judge 

does not diverge from a fair discussion of arguments to come to a 

rights-based solution by judgment or settlement. It should be noted, 

of course that rights-based settlement is not the only form of 

settlement that may be reached, and that settlement is often 

interest-based. Within these Rules, Rule 10(3) seeks to strengthen 

the trend towards judicial involvement in settlement endeavours, 

while providing discretion as to how best to achieve this to the 

particular circumstances such that both traditional models can be 

incorporated. As such the trend towards approximation furthered by 

the procedural practice of international arbitral tribunals with 

arbitrators from differing cultures and with differing experiences is 

accommodated within the Rules.118 

4.  Rule 10(4) sets necessary and clear limits to judicial 

mediation. It does so where it becomes evident that there is a 

conflict between the judicial, adjudicative, function and that of 

facilitating mediation. As such it forbids judges who take part in 

private caucusing during judicial mediation from continuing 

involvement with the proceedings should the mediation not result in 

a settlement. Such private caucusing is incompatible with the right 

to be heard (see Rules 11 to 13), which does not permit parties to 

engage in private communication with judges. Such a restriction is 

commonly accepted and accords with both national European 

practice concerning ADR, such as that of England concerning judge-

led Early Neutral Evaluation, and that of the European Union, as 

provided for in Article 3(a) and 7(1) of the Mediation Directive. 

 
118 Also Article 3(a) of the Mediation Directive. 
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D. Right to be heard 

Rule 11. Fair opportunity to present claim and 

defence 

The court must manage proceedings to ensure that 

parties have a fair opportunity to present their case 

and evidence, to respond to their respective claims 

and defences and to any court orders or matters 

raised by the court. 

Sources:  

ALI/UNIDROIT Principles 5 and 22. 

Comments:  

1.  The right to be heard articulated in Rule 11 is a very old or 

even ancient procedural principle (audiatur et altera pars, audi 

alteram partem). It is a constitutive element of procedural justice. 

Its fundamental importance has become indisputable, both as a 

matter of historic and modern practice. It is recognised as an 

essential part of fair proceedings as guaranteed by international 

conventions, especially Article 6(1) of the European Convention on 

Human Rights and the second paragraph of Article 47 of the Charter 

of Fundamental Rights of the European Union. Rule 11 summarises 

the most valuable manifestations of this fundamental right as it 

applies to civil proceedings. Moreover, it makes clear that the right 

to be heard is not only a right of the parties to be exercised upon 

their own initiative but is also something that must be facilitated 

(“ensured”) by active court management carried out in the interests 

of justice. Parties to litigation must be give a fair opportunity to take 

notice of all aspects of court process concerning their proceedings, 

whether that concerns procedural steps taken by other parties, of 

witnesses, experts and relevant non-parties. The court must ensure 

that parties have sufficient opportunity to make submissions 

concerning such matters. 

2.  Rule 11 is complemented by numerous other Rules that give 

effect to the right to be heard in specific situations, while ensuring 

that its importance cannot be overlooked by the court: see Rules 

24(3), 26(2), 28, 41(1), 50(1), 64(7), 92(2) and (4), 93, 96, 

107(2), 186, and 201(3).  
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3.  Rule 11 is complemented by special rules that articulate the 

court’s duty to ensure compliance with the right to be heard. Rule 

12 substantiates the right to be heard by the court before it makes 

decisions in proceedings. Rule 13 articulates the prohibition on 

private communications between the court and parties, and makes 

provision to cure breaches of that prohibition. Rule 20 makes the 

court responsible for interpretation and translation in those cases 

where a party, witness or non-party either does not understand the 

language of the proceedings or needs assistance due to, for 

instance, a hearing or speech impediment, to participate in the 

proceedings effectively. In respect of pleadings, Rules 52 and 

following, and service of process and information between parties, 

Rules 68 and following contain the core elements of the right to be 

heard, concerning which the court is either directly responsible or is 

under a duty to monitor party compliance (see Rules 4(3), 48, 

and 71).  

4.  Rule 11 should be interpreted and applied consistently with 

the court’s general duty of co-operation (see Rule 2, comment 2), 

as furthering the dialogue between court and parties is a necessary 

precondition for effective co-operation. 

5.  The right to be heard in person rather than via legal 

representation in Rule 16 is a specific manifestation of the right to 

be heard. 

Rule 12. Basis of Court Decisions 

(1) In reaching any decision in proceedings the 

court must consider all factual, evidential, and legal 

issues advanced by the parties. Court decisions 

must specifically set out their reasoning concerning 

substantial issues. 

(2) The court must not base its decisions on issues 

that parties have not had an opportunity to address. 

Sources:  

ALI/UNIDROIT Principles 5.6, 16.6, 22.1 and 23.2; Transnational 

Rules of Civil Procedure (Reporters’ Study) Rules 28.2 and 31.2. 

Comments: 

1.  Rule 12(1) makes it clear that providing the parties with a 

fair opportunity to present their cases completely, does not exhaust 
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the scope and content of the right to be heard, which in Europe is 

accepted as being an essential part of the fundamental right to fair 

trial (see Rule 11, comment 1). A fair trial process also requires the 

court to genuinely take account of the parties’ arguments and 

contentions in formulating its decision. Judicial consideration of 

pleadings, facts, evidence and legal argument underpins the 

formation of a judge’s internal conviction concerning factual findings 

(see Rule 98 regarding evaluation of evidence) and legal 

conclusions, and that they are in accordance with the law, and that 

they are just and fair. As this is an internal mental process, it is not 

possible to fully control or document a judge’s legal reasoning. 

However, judges are under an obligation to explain the reasoning in 

their judgments. This process not only provides an explanation to 

the parties why they either succeeded or failed in their claims or 

defences, but it also acts as a means to minimise the possibility that 

judges may determine cases in an arbitrary or unjustified manner. 

It also forms the means by which appeals can be founded, while it 

generally provides a means by which the operation of the justice 

system can be properly scrutinised by the public. This is the purpose 

of Rule 12(1). 

2.  According to the second sentence in Rule 12(1) judicial 

decisions must address the parties’ factual, evidential and legal 

contentions. In so far as possible, parties must be able to control 

whether the court properly considered their arguments to be 

satisfied that none of their relevant factual allegations and means of 

evidence were overlooked or otherwise not taken account of by the 

court. Not all arguments put forward by parties may be substantial 

enough to warrant detailed or serious consideration by the court. 

This is particularly the case where parties, in long and detailed 

pleadings, set out arguments and issues that are of minor or no real 

significance to the determination of the dispute. To avoid any 

unnecessary discussions of points or issues that evidently lack 

relevance, this Rule limits the court’s duty to give reasons (also 

known as motivation) for its decisions to those substantial issues 

that are reasonably in dispute. This limitation is consistent with the 

general principle of proportionality of the dispute resolution process 

(see Rule 5). The European Court of Justice has stressed the 

importance of giving reasons for decisions as being a part of the 

fundamental right enshrined in Article 47(2) of the Charter of 

Fundamental Rights of European Union and Article 6(1) of the 

European Convention on Human Rights (also see Rule 11, 
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comment 1).119 Rule 12(1) provides leeway for national jurisdictions 

to develop and/or maintain differing domestic practices concerning 

the giving of reasons for decisions. In some jurisdictions the decision 

is first given, frequently orally, with written reasons given later and 

in writing. In other European jurisdictions, the court’s decision and 

explanation are given together. Ordinarily reasons for decisions 

should be given in written form in order to enable a party that wishes 

to appeal from the decision to be able to do so effectively. Lex fori 

may provide that the parties can waive their right to receive a 

reasoned judgment, although care should be taken to ensure that 

the public’s right to open justice is not improperly compromised by 

such a waive. Where such waiver can be effected it may be explicit 

or by conduct (see, e.g., Rule 154, agreement of all parties not to 

appeal). 

3.  The practice in many jurisdictions is that important interim 

decisions, e.g., the grant of an important interim injunction 

concerning the substance of the case, should also involve evidential 

and legal reasoning. The requirement contained in Rule 12(1) should 

equally apply to situations where the court’s determination of 

ultimate issues may be split and dealt with separately, e.g., liability 

and quantum (see Rules 66, and 130(1)(d)). From a different point 

of view, some jurisdictions do not require certain specific judgments 

to be reasoned. This may be the case with default judgments, 

although that is not to say, as the European Court of Justice held in 

the Trade Agency case that some assessment of the overall 

proceedings in such cases may be justified. As it put it, "(…) the 

courts of the Member State in which enforcement is sought may 

refuse to enforce a judgment given in default of appearance which 

disposes of the substance of the dispute but which does not contain 

an assessment of the subject-matter or the basis of the action and 

which lacks any argument of its merits, only if it appears to the 

court, after an overall assessment of the proceedings and in the light 

of all the relevant circumstances, that that judgment is a manifest 

and disproportionate breach of the defendant’s right to a fair trial 

referred to in the second paragraph of Article 47 of the Charter, on 

account of the impossibility of bringing an appropriate and effective 

appeal against it"120. 

 
119 ECJ, 06.09.2012, C- 619/10 – Trade Agency, para 52); for the European 
Convention on Human Rights see ECJ, 14.12.2006, C – 283/05 – ASML, para 28. 
120 Ibid. 
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4.  Rule 12(2) concerns an important core element of the right 

to be heard. It substantiates Rule 11 in so far as that rule requires 

parties to be provided a fair opportunity to respond to “matters 

raised by the court”. Rule 12(2) typically concerns the introduction 

of new facts, evidence, or legal arguments by the court without any 

prior notice to them or opportunity to be heard. In practice this may 

occur if the court takes contested facts as being notorious (taking 

judicial notice of publicly well-known matters, see Rule 88(1)(c)) 

without giving prior notice to the parties that it intends to do so, if 

the court takes a document from parallel proceedings as a basis of 

evidence concerning contested facts without the parties being able 

to comment previously, or if the court takes the most recent 

judgment of a higher court as the legal basis for its decision without 

the parties being afforded an opportunity to make submissions. 

Another group of cases is more difficult to be determined if, in 

making its decision, the court goes back to factual, evidential or 

legal contentions contained or mentioned in the pleadings but which 

were not addressed in the hearings by the parties or the court. In 

this or similar situations the parties had an opportunity to make 

submissions, but the question may be whether there was a fair 

opportunity for them do so (see Rule 11). Rule 12(2) should be 

interpreted in the light of Rules 2, 4 sentence 1, and 11. A 

consequence of not providing the parties with an opportunity to 

make submissions on such issues before the court reaches its 

decision, may result in the parties seeking to reopen the 

proceedings. Parties should therefore, at the least, be given an 

opportunity to make submissions, even if they are only made in 

written form, before a decision is reached. 

5.  It must be emphasised that the fundamental importance of 

the right to receive a properly reasoned decision is not just a matter 

of private interest for parties to litigation. Transparency in the 

delivery of i.e., open justice, through the public promulgation of 

reasoned judgments is an essential underpinning for the public 

acceptance of judicial decisions, public confidence in the justice 

system and the rule of law. 

Rule 13. Communications with the Court 

(1) The court must not communicate with a party 

in the absence of other parties. This prohibition 

does not apply to without-notice proceedings or to 

routine procedural administration. 
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(2) All communications by parties with the court 

must be provided to all other parties at the time 

when they are made to the court. 

(3) When the court becomes aware of a failure to 

comply with the requirement in Rule 13(2), it must 

promptly provide the parties with the content of the 

communication. 

Sources:  

ALI/UNIDROIT Principles 1.4, 8.2; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rules 7.3, 10.4, and 17.2. 

Comments:  

1.  Rule 13(1) prohibits parties’ communication with the court 

privately i.e., in the absence of other parties. This prohibition is not 

only a consequence of the right to be heard, which includes the right 

of parties to attend oral court hearings, hearings for evidence-taking 

as well as telephone- and video-conferences that replace oral 

hearings in the judge’s presence in a court room. It equally follows 

from the requirement that courts are impartial and are seen to be 

impartial (see Article 6(1) of the European Convention on Human 

Rights Art, and Article 47(2) of the Charter of Fundamental Rights 

of the European Union). Where a party is able to communicate in 

private or in confidence with the court, to the exclusion of other 

parties, it may tend to undermine the appearance of impartiality, 

just as it undermines the other party’s ability to exercise their right 

to be heard. Where such private communications occur, it may 

result in a judge’s disqualification for bias. The prohibition requires 

emphasis at a time when private communications (caucusing) 

between parties and, for instance, mediators is commonplace. While 

such conduct may be perfectly permissible in such means to further 

settlement, Rule 13(1) makes it clear that such caucusing is not 

permitted for judges in the course of civil proceedings. Moreover, 

Rule 10(4) prohibits judges who engage in such caucusing where 

they receive information from the parties in private and in 

confidence whilst the conduct settlement processes results in the 

disqualification from further conduct of any civil proceedings 

concerning those parties if the dispute does not settle (see Rule 10, 

comment 4). 

2.  Rule 13(1) makes it clear that the prohibition concerning 

without-notice (ex parte) proceedings does not apply to such 
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proceedings that are regulated by Rules concerning provisional 

measures, where urgency is required and notice would undermine 

the proper administration of justice. In such cases the absence of 

notice is rectified by the possibility of a late on-notice (inter partes) 

hearing (see Rule 186).Another exception to the general rule, 

concerns routine procedural administration, e.g. communication by 

phone or spontaneous oral communication in the court building 

concerning the organisation and timing of hearings or evidence 

taking. This exception should be construed narrowly. Care must be 

taken to ensure that such administrative communications are not 

permitted to stray into matters of substance concerning the dispute. 

3.  Rule 13(2) establishes the parties’ duty to provide any 

information provided to the court to all other parties at the same 

time as it is given to the court. This can be achieved directly by 

sending the communication to the court and other parties 

simultaneously, or indirectly by sending a copy following direction 

by the court (see Rule 71, comments 1 and 2 on responsibility for 

service). 

4.  Rule 13(3) emphasises the court’s responsibility to correct 

defects in compliance with Rules 13(1) and (2). It corresponds with 

Rules 4 sentence 3 and 48, which establish the court’s duty to 

monitor the parties’ timely compliance with these Rules and to seek 

any necessary amendment (see Rules 4 sentence 1, 47, 49(9), 

13 (2)). 

E. Representation and assistance 

Rule 14. Self-representation and mandatory repre-

sentation 

Except when legal representation is required by 

law, parties have a right to represent themselves in 

proceeding. 

Sources:  

ALI/UNIDROIT Principle 4. 

Comments:  

1.  Rule 14 articulates the right to self-representation as a 

general rule, with mandatory legal representation the exception. 

This approach is taken due to the varying practice across European 
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jurisdictions, while leaving it to national law to determine the 

question whether the right of parties to represent themselves ought 

properly to be circumscribed in the interests of the administration 

of justice. This approach will enable those European jurisdictions 

where compulsory legal representation is long established either at 

first instance or in appellate jurisdictions, to maintain that approach. 

It will also enable those countries, such as common law jurisdictions, 

that place specific weight on the right of self-representation as a 

fundamental aspect of party autonomy to maintain such a 

commitment. These Rules generally do not interfere with national 

traditions of representation in courts that at least in part, have 

deeply rooted differing understandings of the position of citizens and 

their relationship to State authority.  

2.  According to these Rules, in first appeal courts the court 

determines whether legal representation is necessary in the light of 

the party’s ability to argue their appeal effectively taking account of 

the legal issues and difficulty of the case (see Rule 164(1)). In 

principle, however, representation is not considered to be 

mandatory in either first instance or first appeal courts. It is only in 

second appeal courts that these Rules require mandatory legal 

representation (see Rule 164(2)). In practice, parties frequently 

prefer to engage lawyers to represent them, even where there is no 

legal requirement to that effect. Representation may, of course, 

depend upon available financial resources, and in some cases may 

be a question of the quality of legal aid or other kinds of funding, 

which varies across Europe (see Rules 244 and 245). The question 

of whether or not representation should be mandatory should not 

be given greater weight than the more fundamental question of 

ensuring that effective means of litigation funding should be 

available to enable parties to finance meritorious claims, including 

financing legal representation.  

3.  Self-representation requires a natural person’s capacity to 

exercise rights in civil proceedings (see Rule 30). Legal persons 

must be represented by such natural persons who are entitled to 

represent them according to the applicable substantive law (see 

Rule 31). Whether in-house lawyers are permitted to represent their 

employers, where they are legal persons, depends upon the 

applicable legal professional rules of conduct.  
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Rule 15. Representation and assistance in Court 

(1) Parties may engage a lawyer of their own 

choice. They may do so both when they choose to 

be and when they are required by law to be 

represented by a lawyer. This right includes the 

right to representation by a lawyer admitted to 

practice in the forum and to receive active 

assistance before the court from a lawyer admitted 

to practice elsewhere. 

(2) Parties may, where the law permits it, be 

represented or assisted in court by an individual or 

organisation other than a lawyer. 

(3) When representing or assisting a party the 

court must respect a lawyer’s professional 

independence. This includes ensuring that lawyers 

are able to fulfil their duty of loyalty to their client 

and maintain client confidentiality. 

Sources:  

ALI/UNIDROIT Principle 4.  

Comments:  

1.  Rule 15(1) states the parties’ right to engage a lawyer of 

their own choice. This right is protected by European national 

constitutions, Article 6(1) and 6(3) of the European Convention on 

Human Rights, the latter of which refers to its existence in respect 

of criminal proceedings without any prejudice to it being part of the 

general fair trial guarantee. It is also recognised in Article 47(2) of 

the Charter of Fundamental Rights of the European Union. It is 

additionally affirmed by Article 15(1) of the Charter of Fundamental 

Rights of the European Union, which protects the freedom to 

exercise a profession, including a lawyer’s freedom to conclude 

contracts with clients which would be illusionary without the 

corresponding right of parties to engage a lawyer of their own 

choice. 

2.  Rule 15(1) also clarifies that a party’s right to engage a 

lawyer of their own choice applies where legal representation is 

optional and when it is mandatory. If a party is unable to find a 

lawyer of their own choice where representation is mandatory either 

generally or in a specific circumstance (see Rule 164(1) and (2)), it 
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is a matter for national professional conduct rules to make provision 

for the court, following party consultation, to determine which 

lawyer is to represent the party. Where a party lacks resources 

sufficient to enable them to be represented by a lawyer, legal aid 

should be available (see Rule 14, comment 2). 

3.  Finally, Rule 15(1) specifies that party choice of legal 

representation is limited to those lawyers who are admitted to 

practice in the forum. Within the European Union, choice of lawyer 

may extend to lawyers from one Member State registered to 

practice in another Member State further to Articles 2–9 of Directive 

98/5/EC and national legislation and profession rules implementing 

free movement of lawyers within the Union.121 Rule 15(1) also 

provides for the possibility that lawyers admitted to practice in a 

foreign jurisdiction may actively assist in proceedings. Such 

assistance may be permitted further to European Union law 122 or in 

accordance with national provisions, such as those in common law 

jurisdictions where the court may authorise such assistance on a 

case-by-case basis. Active assistance means that the assisting 

lawyer is permitted to argue before the court in conjunction with a 

lawyer practising in the jurisdiction. Such assistance is, where 

necessary, subject to control by the court i.e., it may be limited or 

revoked in the event of abusive conduct by the lawyer. Where active 

assistance is permitted, responsibility for presenting the case 

remains with the lawyer admitted to practice in the jurisdiction. This 

is particularly important where the two lawyers have differing 

opinions on how to prosecute the proceedings. Such divergence is, 

however, rare in practice. 

4.  Rule 15(2) takes into account differing approaches across 

European jurisdictions as to the extent to which the provision of 

legal representation is restricted to lawyers. While the European 

Union recognises that the provision of a monopoly in respect of 

representation before courts by lawyers is justified by the public 

interest in the administration of justice,123 European jurisdictions 

 
121 Directive 98/5/EC of the European Parliament and of the Council of 16 
February 1998 to facilitate practice of the profession of lawyer on a permanent 
basis in a Member State other than that in which the qualification was obtained 
122  See Article 5(2) of Council Directive 77/249/EEC of 22 March 1977 to 
facilitate the effective exercise by lawyers of freedom to provide services, and 
Article 5(3) of Directive 98/5/EC.  
123 See Article 56 of the Treaty on the Functioning of the European Union, 
Directives 98/5/EC and 77/249/EC. 
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take differing approaches to the extent to which such a monopoly 

should apply. Some European jurisdictions provide generous 

exceptions to such a monopoly to licenced associations, officers of 

public bodies, or in-house lawyers. It should be noted that in part 

such exceptions differ little, in practice, from the power to permit 

legal persons to be self-represented (see Rule 14, comment 3). Rule 

15(2) takes a very liberal approach to this issue. It maintains the 

approach taken by national European traditions. 

5.  Rule 15(3) addresses possible conflicts between a lawyer’s 

duties to co-operate with the court and other parties and their 

lawyers, and the professional duties they owe to their clients e.g., 

their duty of loyalty to their client and their duty to maintain 

confidentiality. The Rule deliberately emphasises the requirement 

that courts are to respect lawyers’ professional independence, with 

particular reference to the duty of loyalty and confidentiality. In this 

way it emphasises their importance where any conflict may arise 

with the duty of co-operation. Such conflicts may, particularly, arise 

where the duty to co-operate is inconsistent with the client’s 

interests e.g., where there is a conflict between the party’s desire 

to limit the time and expense of pursuing their claim and the court’s 

promotion of settlement, which may result in an increase in the 

delay in the court’s determination of the claim. Such conflicts 

between procedural duties to co-operate (see Rules 5 and following, 

9 and following, 51, and 57 and following) and the professional 

duties of loyalty and confidentiality may require lawyers to 

determine the priority to be given to the respective duties. This may 

result in precedence being given the professional duties in order to 

promote the best interests of their client, even where that may 

result in the duty to co-operate being breached with the possibility 

of sanctions being imposed in respect of the breach. While it would 

be advisable for national codes of professional conduct to address 

such conflicts, generally they do not. An example of a well-

developed approach is that set out in the US Model Rules of 

Professional Conduct,124which require lawyers to try to serve their 

client’s interests in priority to procedural best practice, subject to 

clear limits concerning participation in criminal or otherwise clearly 

illegal activities. As noted above, courts are well-aware of the 

 
124 Rule 1(2)(a) of the Model Rules of Professional Conduct (2019) 
<https://www.americanbar.org/groups/professional_responsibility/publications
/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allo
cation_of_authority_between_client_lawyer/>. 

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer/
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potential for such conflicts to arise and the difficult position in which 

they place lawyers. As such their resort to the use of sanctions for 

breaches of procedural rules in such circumstances is minimal (see 

Rule 3, comment 7). These Rules do not determine details of 

professional conduct, although comment on the limit to duty of co-

operation of lawyers in respect of lawyers’ professional duties is 

necessary. 

Rule 16. Hearing Parties 

(1) Parties have the right to be heard in person by 

the court. 

(2) The court may always hear parties in person. 

Comments: 

1.  The right of parties to be heard by the court in person is 

extant in the majority of European jurisdictions. The right to be 

heard in person embraces the right to argue in court as well as the 

right to give evidence in person. Both kinds of contributions need to 

be considered separately regarding purpose, contents, and form. 

2.  The right to give evidence in person is the means through 

which a party is able to give testamentary factual evidence 

according to their own perception (see Rules 118 and 114(3)). In 

some jurisdictions parties can be called as witnesses and rules on 

taking witness evidence apply. Other jurisdictions permit party 

examination or the old–fashioned party oath on specified facts only 

upon the application of the opposing party. Rule 118 permits party 

examination upon the application of any party and rules on taking 

witness evidence apply, albeit the power to sanction a party for 

refusing to give evidence is limited to drawing relevant inferences, 

which are generally adverse to a party’s case (see Rule 118 and 

comments). 

3.  A party’s right to argue in person is self-evident in so far as 

self-representation is permitted (see Rule 14, comment 1) because 

the two rights coincide. Where legal representation is mandatory a 

conflict may, however, arise between the activities of the lawyer and 

the party in person. Regular procedural applications cannot be made 

by a party in person, as that would be inconsistent with the aim of 

mandatory representation, i.e., the aim of reducing the prospect of 

procedural error or misconduct. Where there is any divergence 

between matters put before the court by a party and their lawyer, 
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the court must seek clarification from them. The court must also 

seek clarification in cases where there is a gap in information 

provided to it or any misunderstanding that may arise during the 

preparatory stage of proceedings (see Rule 49(9)). If the party 

doubts the correctness and skill of their lawyer’s procedural 

applications or their legal contentions the court may, in so far as 

reasonable, ask the lawyer to reconsider their approach. The court 

must, however, accept the lawyer’s decision on the contents of 

procedural applications as final, and should avoid taking any steps 

that might damage the relationship of trust and confidence between 

a party and their lawyer. Some procedural systems developed 

special rules for diverging factual contentions. These Rules leave it 

to the courts’ practice to resolve such details as well as the 

consequences of any such divergence in cases of non-mandatory 

representation. The court should, however, always take steps to 

clarify whether factual contentions based on a party’s own 

perception are designed to give evidence by party examination or 

only to contribute to factual contentions (see Rule 49(11)).The court 

should not accord evidential effect to factual contentions made 

outside proceedings regulated by Rule 118. The right to argue in 

person includes the right to attend in person hearings intended to 

promote settlement as well as the right to contribute in person to 

settlement discussions. 

4.  The right of a party to be heard by the court in person 

contrasts with the tradition of continental learned procedure and 

procedure which it influenced, which did not permit parties to have 

such personal access to judges who were to decide their claims in 

order to avoid personal influence of the parties on judges and their 

decision-making. As a consequence of the enlightenment and 

reforms following the French Revolution, an individual’s right of 

personal access to the court developed as the predominate approach 

to the delivery of civil justice. This right of personal access is now 

recognised as an aspect of the right to fair trial guaranteed by Article 

6(1) and (3) of the European Convention on Human Rights and 

Article 47(2) of the Charter of Fundamental Rights of the European 

Union. This does not mean, however, that personal access must be 

granted in each instance of civil proceedings, as with the right to an 

oral hearing it does not apply to the entirety of proceedings. 

Wherever there is a right to an oral hearing the right to be heard in 

person applies. 
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5.  The right of a party to be heard in person (Rule 16(1)) 

corresponds with the court’s power to hear a party in person and to 

require a party’s appearance in person (see Rules 16(2) and 

49(10)). Like the right to be heard in person, hearing a party upon 

a court order may be designed to facilitate their arguments or 

contentions to be heard by the court or to facilitate evidence-taking 

via a party-examination (see Rule 118). Parties are also often 

ordered to appear in person in order to facilitate settlement 

endeavours (see Rule 49(1) and (10)). 

F. Oral, written and public Proceedings 

Rule 17. Public proceedings 

(1) Hearings and court decisions, including their 

reasoning, must, as a general rule, be public. 

(2) The court may order the proceedings, or parts 

thereof, especially oral hearings and the taking of 

evidence, to be in private (in camera) for reasons of 

public policy, including national security, privacy, or 

professional secrets, including business 

confidentiality, or in the interests of the 

administration of justice. Where necessary the 

court may make suitable protective orders to 

maintain the privacy or confidentiality of hearings 

held or evidence taken in private. 

(3) Judgments and their reasoning shall be 

accessible to the public to the extent that 

proceedings are open to the public. When hearings 

have been in private, publicity of the judgment may 

be limited to its operative part. 

(4) Court files and records shall be publicly 

accessible at least to persons with a legal interest 

in them and to those making a legitimate inquiry. 

(5) The identity of parties, witnesses and other 

natural persons mentioned in the judgment may be 

private where strictly necessary. 
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Sources: 

ALI/UNIDROIT Principles 20.1, 20.3 and 22.3; Transnational Rules of 

Civil Procedure (Reporters’ Study) Rules 24.1, 24.2, 24.3., 24.5, 

24.6, 24.7, and 30.2. 

Comments: 

1.  Rule 17(1) formalises the principle of publicity, or open 

justice. That civil proceedings, including hearings and judgments, 

are held in public is a fundamental principle recognised and 

practiced in all developed procedural cultures. It is a constitutive 

element of democracy that citizens should be able to exercise a 

minimum of control over all aspects of State power, legislation, 

public administration, and administration of justice by the judiciary. 

Public justice is the means by which democratic accountability of the 

civil justice system is maintained. It ensures that the public, the 

media and Parliaments are provided with sufficient information to 

enable them to engage in a fair, informed and competent discussion 

of court proceedings. Such transparency is required in order to 

secure the stability and effective functioning of democracies, and 

particularly to secure the rule of law. The principle of publicity is 

thus guaranteed by both Articles 6(1) and 8 of the European 

Convention on Human Rights, and by Article 47(2) of the Charter of 

Fundamental Rights of the European Union, as well as European 

national constitutional commitments to the rule of law. In the main, 

publicity is realised via media access and scrutiny of the courts, 

evidence-taking and judicial decisions. Increasing digitisation of 

proceedings may contribute to the direct provision of publicity to the 

public via increasing use of video-conferencing, distance 

communication technology or live-broadcasting of proceedings, 

although such matters may be limited in order to secure the privacy 

of parties and witnesses (see below comment 3; also see Storme Report, 

Article 6; Article 8(1) of the IBA Rules on the Taking of Evidence in 

International Arbitration (2010)). 

2.  It should be noted that the principle of publicity or of open 

justice is not simply a right of parties. It is a public right. Restrictions 

upon it ought not, therefore, to be permitted by party consent, 

except in so far as the public interest conditions provided for in Rule 

17(2) are satisfied (also see Rules 26(3), 57 and following, 

particularly Rule 58). In this, civil proceedings differ from arbitral 

proceedings, which are generally held in private. While there may 

be a concern to increase the attractiveness of civil proceedings for 
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multi-national and similarly large enterprises by rendering the 

publicity principle subject to the principle of party disposition, this 

ought to be resisted in so far as it will tend to undermine the public’s 

right to publicity and to freedom of expression concerning civil 

proceedings. Rule 17(1) maintains the right to publicity as a general 

rule. It does not permit the principle of party disposition to take 

precedence over it, although see Rule 17(2) for permissible 

derogations from the right. This approach is consistent with that 

taken by the European Court of Human Rights (also see Rule 18, 

comment 1).  

3.  Rule 17(2) permits proceedings to be held in private in order 

to protect public interests like national security, privacy, 

professional secrets or the due administration of justice (also see 

Article 6(1) of the European Convention on Human Rights). This 

Rule must be read together with Rules 91(2)(c) to (2)(e) that grant 

privileges and immunities for parties or non-parties, which partially 

protect the same or similar interests. Holding proceedings in private 

may facilitate effective evidence-taking and disclosure where 

interests are adverse to holding the proceeding in public, and may 

further justify a refusal to apply such privileges or immunities. This 

is especially true of trade and business secrets or public interest 

issues. It should be noted that parties and non-parties might not 

always be subject to the same balancing test, as the need to protect 

non-parties from disclosure may be greater than that applicable to 

parties. The proper administration of justice may be affected if 

public hearings and evidence taking could diminish the likelihood 

that the court could ascertain the truth due to a febrile or hostile 

public atmosphere or due to public threats to the parties or 

witnesses, which may inhibit parties or witnesses coming forward to 

give evidence or, in the case of the parties to proceedings, inhibit 

their willingness to put all their cards on the table. Publicity should 

be restricted to no more than is necessary to protect the relevant 

interest identified in this Rule. 

4.  Rule 17(2) provides the basis for the court to ensure that 

where derogations from open justice are in place protective orders 

can be made to give effect to the restriction on public justice. 

Hearings or evidence-taking in private may not suffice to protect the 

privacy or confidentiality of trade, business or other professional 

secrets. This may, particularly, be the case where other parties, 

experts or witnesses are present during the hearing or evidence-

taking. In order to further protect such matters, the court may order 
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all those persons present in the court to maintain secrecy. It may 

do so under threat of punishment according to the court’s contempt 

power and/or according to any special provisions of national criminal 

law and/or under threat of liability for damages in favour of the party 

affected. The court may also order that the full disclosure or 

production of any of the means of evidence may only be granted to 

an expert who is to provide a report at a private hearing, or to 

restrict access to specific sources of evidence to the parties’ lawyers 

or experts subject to a specific duty of confidentiality. Restricting 

party access to their opponent’s or other parties’ evidence is a limit 

on the fundamental right to be heard. It must therefore be justified 

by strong reasons, applying a test that balances the parties’ right to 

be heard with their opponent’s and other parties’ right to secure and 

efficient and fair trial, i.e., their right to a public hearing and to 

evidence being taken in public. In the particular case of access to 

evidence that is in the custody of a party’s opponent or of other 

parties, Rules 103 and 104 provide potential measures that can be 

applied to restrict access to evidence, as well as sanctions that may 

be applied for breaches of confidentiality. Courts may properly apply 

these rules in cases where the party that is providing evidence 

applies to the court for its secrets or privacy to be protected. It is a 

matter for individual judicial discretion on a case-by-case basis to 

determine the most protective measure. The court should, however, 

seek to ensure that it uses the measure that imposes the least 

restriction on the principle of publicity. Any such measure must also 

be proportionate (see Rule 7, comment 1). 

5.  Rule 17(3) provides a special kind of publicity for judgments 

that were issued in public proceedings. As already noted (see Rule 

12, comment 2), European practice concerning the extent to which 

judgments are public differs. Judgments, including their reasoning 

and operative parts, may be pronounced orally in open court. In 

some European jurisdictions it is only the operative part that is 

pronounced orally with the reasoning set out in writing. Other 

jurisdictions prefer to deliver the whole judgment in writing. Other 

jurisdictions provide the court with a discretion concerning how the 

judgment is delivered or permit it to be delivered according to the 

parties’ wishes. Public accessibility of judgments, as required by 

Rule 17(3), means that however the judgment may initially be 

delivered, it must be made accessible in written form to the public. 

How public access is secured is a matter for national regulation. In 

many European jurisdictions this is achieved through publication on 

the court’s website either via open access or via a paywall, i.e., 
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either free or paid access. In other jurisdictions judgments are 

available via written application to the court. Superior or higher 

court judgments are regularly published in official editions, while in 

other jurisdictions judgments are published, either in paper or 

electronic form, in law journals. While access fees concerning 

reproduction costs of such judgments may be permissible, 

judgments ought not to be accessible for a fee. Judges ought not to 

be permitted to assert copyright over judgments, and hence be able 

to demand reproduction fees. Rule 17(3) also provides for public 

access to be restricted in the rare case that proceedings took place 

in private (in camera).  

6.  Rule 17(4) addresses the public accessibility of court files and 

records. In many European jurisdictions court records are accessible 

to the public, subject to general restrictions concerning publicity 

(see comments 3 and 4, above). Other European jurisdictions place 

more emphasis on privacy and permit access to records only in case 

of plausible legal interest e.g., lawyers in parallel proceedings or 

researching case law, or where there is a legitimate reason justifying 

access that outweighs any countervailing interest, such as the public 

interest in national security, in the proper administration of justice 

or party interest in privacy or confidentiality of business secrets, 

e.g., scholarly inquiry, journalistic investigation, or the interest of 

non-parties in obtaining information that could be found in other 

proceedings. 

7.  Rule 17(5) restricts the right to privacy of parties, witnesses, 

and other natural persons in so far as the protection of anonymity 

is affected. It is protected where strictly necessary. In some 

European jurisdictions it is best practice because it is understood to 

be an essential aspect of the principle of publicity to publish the full 

name of natural persons in judgments. In other European 

jurisdictions party-anonymisation before publication of judgments is 

the rule. In others, party-anonymisation is a standard, particularly 

where national legislation may not have provided for exemptions 

under Article 23 of the European Union’s General Data Protection 

Regulation125 to court proceedings and judgments where that 

applies. According to Rule 17(5), the court may protect a natural 

person’s identity by requiring proceedings to be anonymised where 

that is strictly necessary to protect, for instance, their privacy, the 

rights of children, or the proper administration of justice. While this 

 
125 Regulation (EU) 2016/679. 
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approach may place more weight on publicity than is afforded in 

those European jurisdictions that adopt a more restrictive approach, 

it may not produce a significant change in practice as substantive 

law can and often does control the media’s ability to report 

proceedings, i.e., through statutory reporting restrictions. The 

identity of legal persons, firms or enterprises is not subject to the 

protection afforded by this Rule. This is a beneficial development as 

there are no convincing reasons why such entities should be granted 

anonymity. In so far as the public interest is concerned, publicity 

should prevail over the interest of such firms to be able to litigate 

anonymously. 

8.  The fundamental importance of oral proceedings cannot be 

underestimated. Public access to such proceedings provides a much 

clearer and immediate impression of the nature and character of the 

legal dispute, and the socio-economic interests that underpin it and 

the court’s judgment. While it is the case, contrary to some 

suggestions, that written proceedings are accessible to the public, 

they are not as immediate or readily accessible to observers, 

particularly in respect of the dialogue between the court and parties. 

In the absence of, or following a substantive reduction, in oral 

hearings, publicity of proceedings may abate. Video-conferencing 

and similar communication technologies may contribute to reduce 

the trend towards written proceedings, although the virtual 

reproduction of the real world may not fully replicate the immediacy 

of oral proceedings. Such developments are, however, preferable to 

any further move towards written process. 

Rule 18. Oral and Written Proceedings 

(1) Pleadings and applications must be presented 

initially in writing. 

(2) The court may order parties to present oral 

argument and carry out the oral examination of 

witnesses or experts. Where a party requests it, the 

court must permit oral argument, and may permit 

oral examination. 

(3) The court may order witnesses and experts to 

submit written statements. 

(4) In so far as appropriate, proceedings may be 

conducted using any available means of information 

and communication technology.  
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Sources:  

ALI/UNIDROIT Principle 19. 

Comments: 

1.  The right to an oral hearing of a party’s case is a part of the 

right to fair trial guaranteed by Article 6(1) of the European 

Convention on Human Rights and Article 47(2) of the Charter of 

Fundamental Rights of the European Union. This fundamental right 

may, however, be subject to exceptions, as provided for in the case 

law of the European Court of Human Rights. Such exceptions 

include: first, that oral hearings may, in principle, only take place 

upon a party’s application. They need not therefore be generally 

mandatory, although a court is competent to order an oral hearing 

on its own motion; and secondly, an oral hearing is not mandatory 

in all instances, i.e., they may not be mandatory for some forms of 

interim hearing or for some forms of appellate hearing such as those 

that do not determine factual or evidential issues. Oral hearings in 

appellate proceedings that are of significant importance to the 

parties may, however, be mandatory (also see Rule 17, 

comment 2). 

2.  Rule 18 is consistent with the framework of Article 6(1) of 

the European Convention on Human Rights and the corresponding 

case law of the European Court of Human Rights (see comment 1 

above). The current approach taken by European legislatures, based 

on a firm understanding of the advantage it provides to the speedy 

and cost-effective administration of justice, is to avoid a specific 

emphasis on either oral or written forms of procedure, i.e., a 

balanced approach has properly been recognised as the optimum 

approach to take. Only in specific forms or stages of proceedings is 

a clear preference for either oral or written proceedings now found, 

i.e., written proceedings in small claims cases or in proceedings 

concerning appeals on points of law. As different European 

jurisdictions strike the balance between written and oral 

proceedings differently, Rule 18 and its corresponding Rules adopt 

a middle course by combining the advantages of different 

approaches. 

3.  Rule 18(1) articulates the clear preference for written 

pleadings in the first phase of proceedings. Written factual, 

evidential and legal contentions ensure that the correct 

documentation concerning the parties’ case is submitted to the court 
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and other parties, thus contributing to the achievement of 

substantive accuracy as well as the timely and cost-effective 

prosecution of the proceedings. The question remains how far later 

changes and modifications in oral hearings or oral final conclusions 

may complement a parties’ presentation of their case. In some 

jurisdictions the contents of written pleadings determine a party’s 

factual and evidential contentions, the exact wording of their claim 

for relief or of other applications, and permissible amendments or 

modifications should thus be made in written form. Other 

jurisdictions permit oral modifications to such matters to be made 

during hearings, including conclusions submitted by the parties 

during a final hearing, to be documented in the court’s protocol or 

records. Rule 55 regulates party-amendments during the pleading 

stage to be served in written form on other parties (Rule 55(3) and 

comment 1 and 4). Rule 55(3) also applies to amendments made in 

the light of suggestions made by the court during the pleading stage 

(see Rules 53(3) and 55, comment 5). During the preparatory phase 

(see Rules 61 and following) amendments upon a party’s application 

or motion are permissible if they are not sought late (see Rule 

27(1)). The court may also suggest amendments (see Rule 61(4)), 

which should be served on the other parties in written form or with 

the court’s protocol (see Rule 55(3), comment 5). Further 

amendments are permitted later in the proceedings where they are 

suggested by the court or, in particular circumstances, 

circumstances upon a party’s application or motion (see Rules 63(1) 

and (2) and Rule 64(4)).They may be made in written form or orally 

and documented in the protocol to be served on the other parties 

with the court’s protocol. The court should grant sufficient time for 

a written or oral response, with the time being as short as is 

reasonable in the circumstances of the case. Rule 18(1) requires 

pleadings to be in writing only in the initial stage of proceedings. In 

all other stages the court may permit pleadings to be set out orally 

and documented in its protocol or records. The parties may assist 

the court to determine the applicable law or to evaluate evidence 

through making oral submissions or argument at oral hearings 

during the preparatory stage and in the final hearing and especially 

in hearings where the court will make its final conclusions in the 

proceedings. Judicial practice should be flexible in its approach so 

as to avoid to avoid negative consequences arising from a rigid 

adherence to the use of written process. 

4.  According to Rule 18(2), in general it is up to the court’s 

discretion to order oral hearings where parties could present oral 
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argument. This discretion must, however, be exercised in 

accordance with Rules corresponding to Rule 18(2), e.g., Rules 

49(2), 61 (case management hearings); Rules 64, 65(3) and 66(2) 

(final hearings); and, within the framework of the European Court 

of Human Rights’ case law (see comment 1 above).In the 

preparatory stage of proceedings it is for the court to decide whether 

to hold hearings or to require the exchange of written information 

and arguments. There ought, however, to be at least one early case 

management hearing. While the court must permit oral argument 

where a party makes such a request, it may, however, reasonably 

limit the number of oral hearings. Rule 64 provides for there to be 

a mandatory final hearing. Only in specific cases may a judgment 

be rendered without there being a preceding hearing, and the 

parties do not request otherwise (see Rules 65 (3) and 66(2)). The 

Rules on oral proceedings are designed to permit flexibility, to avoid 

an arid formalist approach, while fulfilling the requirements of 

fundamental rights.  

5.  Rules 18(2) and 18(3) address witness and expert oral and 

written evidence-taking. The court may, in its discretion, permit 

evidence to be given by witness statement, order expert reports to 

be submitted in written form, require evidence to be given orally, or 

a combination of thereof according to the circumstances of the case 

(see Rules 117 and 124). Parties have, however, a right to request 

evidence to be taken orally (see Rules 18(3), 117(3), and 124 (2)). 

Such flexibility in the choice of oral or written forms of evidence is 

emphasised, given the clear tendency in the development of civil 

procedure in the majority of European jurisdictions since the turn of 

the 21st century that has sought to reduce litigation cost and time 

while ensuring that procedure is proportionate to the nature of the 

proceedings (see Rules 5 and following). 

6.  These Rules do not explicitly address whether and how far 

appellate proceedings must be oral and public proceedings. In most 

European jurisdictions, it is within the court’s discretion to determine 

whether appeals that only raise issues of law should be carried out 

through a public hearing or whether they are to be determined 

without a hearing solely on the basis of written pleadings. The 

discretion is exercised depending on the substance of the appeal 

and the importance to the public of the issues raised. Some apex 

appellate courts place specific emphasis on the importance of oral 

submissions from, and dialogue with, the parties’ lawyers in 

appellate proceedings. This is particularly the case in those countries 
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where, in order to improve the quality of pleadings and appeals 

brought before the apex appellate court, only those members of the 

legal profession who have been specifically admitted to do so may 

appear before the apex court. In other jurisdictions oral hearings 

before such courts are extremely rare. In countries where first 

appeals on facts and law are permissible, be it on a large or a 

restricted scale, oral hearings may be mandatory unless the appeal 

lacks real merit. In the latter case, the appeal may be decided 

without an oral hearing. These Rules broadly leave it to the appellate 

court’s discretion to determine whether an oral hearing is necessary, 

within the framework developed by the European Court of Human 

Rights (see comments 1 and 2 above). As a general rule however, 

first appellate courts must hold an oral hearings and take oral 

evidence in cases where the effect of their judgment would be to 

overrule the first instance decision on either factual or evidential 

grounds without referring the proceedings back to the first instance 

court for decision (see Rule 170).Where new facts or evidence are 

raised on a first appeal, the Rules on oral hearings applicable to first 

instance proceedings apply (see Rule 168). 

7.  In so far as appropriate, Rule 18(4) supports the use of 

information and communication technologies. Various other Rules 

complement and expand upon this general rule, see: Rule 17(3) in 

connection with Rule 18(4) on electronic publication of judgments 

(see Rule 17, comment 5); Rule 61(2) on the use of electronic 

means of communication for case management hearings (e.g., 

video or audio transmission); Rule 74(1)(b) and (1)(c) on service 

by electronic means that guarantees receipt; Rule 79 on the 

mandatory provision of an electronic address for service by lawyers; 

Rule 97(2) on mandatory video recording of hearings where 

evidence is taken; Rule 97(3) on evidence-taking by video-

conferencing or similar distance communication technologies; Rule 

111(2) on electronic documents and data of all types and kinds of 

storage; Rule 111(3) on the production of electronic documents or 

data in electronic form; Rule 112(2) on the probative force of 

electronically recorded authentic instruments; Rule 115(2) on the 

oral examination of witnesses by video-conferencing or similar 

technology; and, Rule 220 on the use of a secure electronic platform 

ensuring efficient management for collective proceedings. All these 

rules address the use of information technologies. They do not 

prescribe specific technological requirements, as they are intended 

to be technology-neutral so as not to inhibit the application of the 

Rules to future technological developments. European jurisdictions 
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and/or the European Union may, however, make specific provision 

for technical standards, compatibility and inter-operability of 

present and future information and electronic communication 

technology. These Rules are intended to be compatible with such 

standards or requirements. 

8.  Rule 18(4), however, only supports use of electronic 

communication in so far as its use is appropriate. Appropriateness 

is determined by manifold factors that must be considered by a court 

if it is to properly order the use of such forms of communication. 

Use of video-conferencing or audio transmission in hearings may not 

always be appropriate in cases where only one party is not present 

in the courtroom and their opponent and other parties attend the 

hearing in person. In such a situation the parties may not stand on 

an equal footing in respect of their ability to maintain an overview 

of all that occurs in the courtroom, and particularly of the 

spontaneous reactions and responses of parties and witnesses. To 

secure equal treatment (see Rule 4 sentence 2), the court may not 

decide to hold a hearing that would finally determine the outcome 

of the proceedings by video-conference if only one party can attend 

by that method unless that party gives their fully informed consent 

to such a hearing. If a party objects to taking part by video-

conference the court may only set aside such an objection where 

the hearing concerns matters of routine organisation or case 

management. Similar problems may arise when oral testimony is to 

be taken by video-conference due to a witness living a long distance 

from the court, and the witness objects to such a process, because 

they are unaccustomed to such a process, and applies for a new 

hearing date in order to enable them to travel to the court. 

Mandatory video recording of hearings where evidence is taken may 

promote the correct evaluation of oral proof at first instance as well 

as on any appeal. Care should, however, be taken to such evidence 

due to the known possibility that individuals are liable to change 

their behaviour, gestures, responses, and language when they are 

aware that they are being recorded via a permanent and 

reproducible medium through which their evidence is to be 

evaluated. The Rules on use of electronic communication were 

drafted following a discussion of such factors. The prevailing view 

was that the judiciary should have at its disposal appropriate 

modern means of electronic communication, and that they should 

be given the discretion to determine their appropriate use without 

the need for specific technical rules to be formulated. 



Consolidated draft 

78 

9.  These Rules do not address questions of the use of artificial 

intelligence or e-justice. At present, computer programmes based 

on the evaluation of a multitude of similar cases or on a system of 

legal rules may provide an early prediction of the possible outcome 

of a dispute. Such programmes are already in use in the private 

sector, i.e., by law firms and other businesses. Evidence has shown 

that in some circumstances they may be highly accurate. 

Undoubtedly future development will improve the operation and 

reliability of such programmes. These Rules do not make provision 

for the use of such programmes within the civil justice system. In 

so far as they may be applied in future, their use should be 

determined by the judiciary as an aid to decision-making and not as 

a substitute for it. For instance, judges may properly use such 

programmes as a means to test their preliminary conclusions or to 

control for simple mistakes. The extent to which they use them must 

be made available to the parties, consistently with the right to be 

heard, so that they may make comment upon what the programme 

suggests. Questions concerning the control and availability of such 

products in the private sector, particularly in so far as their use may 

have an impact upon any legal monopoly over the provision of legal 

advice, is outside the scope of these Rules and is a matter for 

national regulation. The fundamental issue for the future will be the 

extent to which the use of such programmes, without any judicial 

control, to finally determine proceedings will be permitted or 

prohibited. In some European jurisdictions, such as Estonia, initial 

steps towards the use of AI programmes to finally determine low 

value claims are already being developed. In other jurisdictions 

similar initial steps are being taken to computer decision-making in 

respect of payment orders that create executable titles based on the 

allegation of facts and specific forms of documentary evidence. The 

most significant potential area of such e-justice developments, 

however, lie in small claims. In such cases, cost and time could be 

saved by an AI-generated first instance decision, with the possibility 

of a human judge deciding any appeal from that decision. There are 

two reasons why these Rules do not address this important issue for 

the future development of civil justice. First, specific small claim 

procedures or order for payment procedures are not within the 

scope of these rules, and it is this part of civil justice where the 

development of e-justice may arise and could be reasonably 

successful. Secondly, the replacement of human judges by 

computers in regular civil disputes would be a fundamental decision 

for human society with serious consequences for the relationship 
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between citizens and State and for the modern conception of 

democracy and the rule of law that is based on mutual trust between 

citizens and the human representatives of State power. The 

prevailing opinion within the groups responsible for drafting these 

Rules did not feel the need to address the possibility of any such 

radical change, as such was not viewed as a realistic prospect. In 

any event, should such a radical development take place such as to 

see the introduction of AI decision making in proceedings, such a 

development could not be particularly influenced by or prohibited by 

model procedural rules.  

G. Languages, interpretation and translation 

Rule 19. Language of the Court 

Proceedings, including documents and oral 

communications, must as a general rule be in a 

language of the court. The court may permit all or 

part of the proceedings to be conducted in other 

languages where doing that would not prejudice the 

parties or the right to a public hearing. 

Sources:  

ALI/UNIDROIT Principle 6. 

Comments:  

1.  Rule 19 sentence 1 contains the approach to the language in 

which proceedings should be conducted that is accepted and 

practiced throughout the world. Generally, the court’s language will 

be that of the official language or languages of the forum in which 

the court is located. Parties, judges, and lawyers will, usually, be 

fluent in at least one of the official languages 

2.  Rule 19 sentence 2 permits exceptions to the general rule. It 

does so taking account of the fact that in modern Europe the 

exchange of goods and services and the corresponding increase in 

mobility of people has resulted in an increasingly diverse populous. 

If the court and the lawyers representing the parties have sufficient 

competence in a common foreign language, which will generally but 

not exclusively be the English language, Rule 19 sentence 2 permits 

the court to conduct the proceeding in that language. That 

possibility is, however, always subject to the condition that the 
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parties themselves are able to follow the course of proceedings, 

possibly with the help of their lawyers or an interpreter, and that 

the language chosen is so widespread and well-understood that the 

right to a public oral hearing and the right to be heard do not become 

illusionary; again, these points suggest the use of English may be 

the most likely alternative language capable of properly being 

chosen. This Rule also facilitates the pragmatic use of a foreign 

language in specific parts of the proceedings, e.g., for the 

examination of foreign witnesses (also see Rule 116(2)).  

3.  English must be considered the language of the court in the 

sense of Rule 19, if individual European countries establish special 

courts for international commercial or business disputes, which 

proceed on the basis that the parties have consented to the use of 

the English language in the proceedings (also see Rule 20, 

comment 5).  

Rule 20. Interpretation and translation 

(1) Interpretation or translation must be provided 

by the court to parties who are not sufficiently 

competent in the language used in the proceedings. 

The right to interpretation includes the right of 

parties with hearing or speech impediments to 

receive appropriate assistance. Such interpretation 

and translation shall ensure the proceedings are fair 

by enabling the parties to participate in them 

effectively. 

(2) Where documents are translated, the parties 

may agree, or the court may order, that such 

translation be limited to such parts of the 

documents as necessary to ensure the proceedings 

are fair and that the parties are able to participate 

effectively in them. 

Sources:  

ALI/UNIDROIT Principle 6.3; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rule 8.3.  

Comments:  

1.  Rule 20(1) defines the parties’ right to translation if they are 

not sufficiently competent in the language of the court or a language 
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that is, exceptionally, being used by the court (see Rule 19 with 

comments). It is a particular manifestation of the parties’ right to 

be heard (see Rule 11) because it is designed to ensure that parties 

can fully understand all matters raised by the court, their opponent, 

other parties, witnesses, non-parties and all other individuals who 

are participating in the proceedings. It thus also enables them to 

respond adequately to such matters. The right to translation may 

primarily be used where parties represent themselves in person, as 

it can be expected that lawyers admitted to practice in the forum 

are familiar with, or at the least competent in, the court’s language 

(see Rule 19, comment 1). In those exceptional cases where the 

court permits the use of a foreign language it may be that a party’s 

lawyer is not competent in it. In such a case translation will be 

necessary in order to enable the lawyer to provide effective and 

efficient representation. The court may, however, only use a foreign 

language generally during proceedings if it has ascertained that its 

use will not prejudice a party (see Rule 19). It is likely therefore that 

it will be rare for a lawyer to require translation during the 

proceedings, and then only generally if the choice of a foreign 

language concerns only a part of proceedings.  

2.  Rule 20(1) does not explicitly address the case where a party 

is not sufficiently competent in the language of the proceedings, and 

they either attend court without their lawyer or they attend with 

their lawyer and in neither circumstance is the party heard in person 

(see Rules 16(1) and (2)).In circumstances, it is for the court to 

determine according to national practice whether the appointment 

of an interpreter or translator is necessary to facilitate the party’s 

right to address the court in person, or whether information 

provided by the party’s lawyer is sufficient to give effect to the right 

to be heard. The same approach applies in those cases where an 

additional second lawyer, who is not admitted to practice in the 

forum assists a party (see Rule 15(1)). An interpreter or translator 

should be appointed by the court if communication between the 

affected party and the court or other parties is to be translated. 

Parties are always permitted to bring their own translator or 

interpreter to a hearing to facilitate internal party communication. 

Reasonable and necessary interpretation or translation costs may 

be reimbursed according to Rule 240(1)(b).  

3.  Rule 20(1) emphasises that the right to interpretation applies 

to parties with hearing and speech impediments. In such cases the 

court must appoint an interpreter where such a party is present in 



Consolidated draft 

82 

person before the court in order to enable them to participate 

effectively in the proceedings. It cannot properly be expected that 

the party’s lawyer will be able to carry out the interpretative 

function. 

4.  Rule 20(2) concerns the translation of relevant documents 

into the language used by the court. Translation is mandatory if 

documents do not use the language of the court and the court does 

not permit the use of another language according to Rule 19 

sentence 2. Such permission may, particularly, be given in 

commercial cases where the court is competent in English and the 

relevant documents as well as the parties’ correspondence in 

respect of the transaction in dispute was also in English. The 

reasonable restriction, especially where documents are lengthy, of 

any such translation to parts relevant and necessary for the fair and 

efficient proceedings is of particular importance in commercial cases 

with voluminous records and business papers. 

5.  Where European countries have established specialist 

international commercial courts and parties litigate before them 

based on consent to the jurisdiction (see Rule 19, comment 3), 

English is the language of the court by way of party consent. It is a 

matter for the parties to appoint lawyers who are competent in 

English. Translations may be necessary for parties attending such 

hearings in person if they are not sufficiently competent in English 

in order to ensure that they can contribute orally to the proceedings. 

Such translations should be provided for either upon the court’s or 

the parties’ own motion. 

6.  For translation that is necessary in respect of witness 

evidence that is given in a foreign language, see Rule 116(1) and 

(2) as well as Rule 19, comment 2. 

SECTION 3 – Proceedings 

A. Commencement, termination, Concentration and 
scope 

Rule 21. Commencement and termination 

(1) Proceedings may only be instituted by a party. 

The court cannot institute proceedings on its own 

motion. 
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(2) Parties may terminate proceedings in whole or 

in part by withdrawal, admission of the claim or 

settlement. 

Sources:  

ALI/UNIDROIT Principle 10.1. 

Comments: 

1.  All modern procedural systems recognise the principle of 

party initiative in civil matters, which is rooted in the overarching 

principle of party autonomy over private rights. It is for the holders 

of property rights and other private rights to decide whether to 

defend and enforce them. In many European jurisdictions this form 

of freedom of disposition (the dispositive principle) over private 

rights is guaranteed by their national constitution. It is also 

guaranteed on a European level by Article 17(1) and the second 

paragraph of Article 47 of the Charter of Fundamental Rights of the 

European Union, and article 6(1) of the European Convention on 

Human Rights.  

2.  In respect of collective proceedings, the principle of party 

initiative in civil matters is subject to modifications necessary in the 

interest of all holders of the same private rights (see collective 

interest injunctions, Rules 204 to 206) or in the interest of groups 

of private rights holders who have been affected by mass harms 

(see collective proceedings, Rule 207 and following). At the same 

time the public interest of the society as a whole, justifies the 

existence of a form of process that facilitates the protection of the 

rights of all citizens or of groups of citizens. Additionally, the public 

interest in a well-functioning court system requires a special 

procedural mechanism suitable to protect collective interests 

efficiently and in accordance with individual fundamental rights. 

Collective proceedings in Part XI do not, however, break completely 

with the principle of party initiative. They permit forms of 

representation by specially qualified claimants and, in so far as 

necessary, they protect individual rights holders by opt-in or opt-

out mechanisms. Also see Rules 29 and following; Rules 52 and 

following; and, Rule 68 and following. 

3.  Rule 21(2) describes the most important modes of party 

disposition in respect of the termination of civil proceedings common 

to all European legal cultures. It can properly be considered to be 
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the counterpart of Rule 21(1). Also see Rules 3, 9 and following; 

Rules 51, 56, 141, 163, and 241(2). 

4.  It should be conceded that there are other means by which 

parties may terminate proceedings, which are not explicitly 

mentioned in these Rules, e.g., an agreed stay or party passivity for 

a period of time with the consequence that the proceedings are not 

listed for hearing by the court. Rules concerning such matters are, 

however, technical and ought properly to be left to national 

legislation. A party’s intentional failure to appear, which results in a 

default judgment (see Rule 135) can also be considered to be a form 

of voluntary termination in some legal cultures. This is not wrong, 

but it should be noted that such an approach involves a form of 

contempt for other parties to proceedings, for other individuals 

involved in the proceedings, and ultimately of the court itself. It is 

as if the party that fails to appear could have admitted the claim in 

time and given notice to the court and the opponent and thereby 

save the time and resources of all involved. Such conduct thus would 

breach the duty owed by parties to the court and to other litigants 

(see Rules 2, 3 and 6). Discussion concerning the question whether 

default judgments are to some degree a means to sanction improper 

or disloyal behaviour is best left to procedural theory and historical 

scholarship, although the requirements for setting aside default 

judgments may indicate that forms of disapproval of the defaulting 

party’s behaviour may be the prevailing attitude within European 

legal cultures (see Rule 139).  

Rule 22. Concentration of Legal and Factual Issues 

(1) Parties must bring all the legal and factual 

elements in support of, or in objection to, a claim for 

relief that arise out of the same cause of action in 

one single proceeding.  

(2) Non-compliance with Rule 22(1) renders 

proceedings on the same claim for relief arising out 

of the same cause of action inadmissible. This 

preclusion does not apply if 

(a) subsequent to the earlier proceeding, 

there has been a change in relevant facts 

on which judgment in those proceedings 

was based, or 
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(b) the non-compliant party has obtained or 

acquired a new right since judgment was 

given in the earlier proceeding. 

Comments: 

1.  Rule 22 describes the consequences of the preclusive, 

“negative” effects of judgments becoming res judicata, which force 

parties to litigation to bring all legal and factual elements that 

support or are adverse to a claim for relief in one single first 

proceeding before the court seised. In some legal systems these 

consequences are traditionally discussed together with the 

preconditions, requirements and positive consequences of res 

judicata that are set out here in Rules 147 and following. Other legal 

cultures put much more emphasis on the need to ensure that all 

legal and factual arguments are contained in the first proceeding on 

the relief claimed, so as to then ensure that preclusion does not 

arise later in unexpected or surprising ways. This point of view is 

the one adopted in these Rules.  

2.  The concentration principle articulated in Rule 22(1) only 

applies to factual and legal grounds, which can be invoked to sustain 

or challenge the claim for relief brought before the court. It does not 

require that the parties concentrate all claims for relief126 arising out 

of the same facts in a single proceeding. It is not therefore similar 

to the English case law on claim preclusion based on Henderson v 

Henderson [1843–1860] All ER Rep 378, which precludes a new 

claim if the party had a previous opportunity to raise a claim in 

connection with the previous litigation.127 It is also not similar to the 

European Court of Justice’s broad construction of the “same cause 

of action” in determining the scope of lis pendens (see Rule 142 

comment 2 with references). Rule 22 strikes a compromise between 

the very broad common law conception of claim preclusion and the 

more restricted conception of some countries of Romance tradition, 

which limits claim preclusion to supporting legal and factual 

elements actually subject to dispute in the first proceeding. Both 

solutions aim at preventing abuse of process and at concentrating 

litigation, although they differ in scope and measure. Rule 22 does 

not exclude a partial claim. However, only explicit partial claims128 

 
126 E.g., demandes, prétentions, Klaganträge, domanda, demanda etc. 
127 See further, Johnson v Gore Wood & Co [2002] 2 AC 1, 32-3, 59. 
128 Or ‘offene Teilklage’. 
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should be admissible. It should be stressed that in this respect, there 

are important differences in the procedural cultures of the European 

Union member States and, more broadly, European jurisdictions. 

Some do take a more liberal approach to admitting partial claims 

placing significant weight on the effect that the value at stake in the 

proceedings has on the costs to be paid by parties. 

3.  Rule 22(1) corresponds to Rule 26(2). According to this Rule 

it is the courts responsibility to determine the correct legal basis of 

a party’s claim for relief. It requires the court to consider and to 

apply, of its own motion (ex officio) all legal provisions relevant for 

a party’s case. Under this provision, cases where a court‘s decision 

takes into consideration only a part of the relevant law and of related 

relevant facts, may be very rare because the parties are also 

required to contribute to the correct application of all relevant law 

(see Rules 3(d), 11, 12, 26(1) and 26(2)). In legal systems where, 

until now, it was traditionally the parties’ responsibility to find the 

correct legal basis of their case and to convince the court of its 

correctness, these Rules taken as a whole may facilitate the proper 

presentation of their cases without weakening their position. If 

parties agree on the legal basis of a claim or agree to limit the scope 

of the court’s decision-making to specific issues the concentration 

principle as set out in Rule 22(1) does not apply (see Rules 26(3), 

57 and following). 

4.  Rule 22(1) does not include any statement as to whether 

parties are under duty to present at first instance all the contentions 

of law on which the claim for relief can be based. This issue only has 

a very limited significance under these Rules because the court is 

responsible for determining the correct legal basis of a claim for 

relief. Any error or failure on the part of the court of first instance 

in this regard could form basis of an appeal if the requirements set 

out in Rule 166 are fulfilled. As an incorrect determination of the 

applicable law is not a procedural error on the part of the court in 

the sense articulated in Rule 178, there is no requirement to 

challenge it immediately in order to avoid waiver. If new legal 

contentions are necessarily combined with new factual contentions 

they should, in principle, be permitted in appellate proceedings, 

albeit subject to restrictive requirements set out in Rules 157(2)(d), 

166, and 168(1).  

5.  In specific circumstances, the principle of concentration, 

which if disregarded would normally lead to a substantial preclusion, 

should be set aside and the claimant should be permitted to pursue 
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a second, identical, claim for relief in subsequent proceedings. This 

should be the case where new facts have arisen subsequent to the 

earlier proceeding, e.g., where a management agent is initially given 

no authorisation to sue on behalf of the co-owners of property, but 

is later authorised to do so, or where a zoning map, which formed 

the basis of the first proceedings was subsequently declared to be 

void by an administrative court subsequent to those proceedings, or 

where the fulfilment of a claim for relief following judgment had 

taken place and the debtor seeks negative declaratory relief because 

the creditor continues to maintain that their right has not been 

satisfied. A subsequent change in the law should not, however, be 

considered to be a new fact that would justify permitting a party to 

commence fresh litigation concerning the same claim for relief; 

whether this may be different in case of injunctions with far reaching 

future effects or in other similar constellations is a matter that ought 

properly be left to judicial practice and case law. A new claim for 

relief in a second proceeding should also be admissible where the 

litigant has obtained or acquired a new right since the judgment in 

the first proceeding. This is the case, for instance, when the first 

proceeding was dismissed, on the basis that the claimant was not 

the creditor of the claim sued for or otherwise lacked litigation 

capacity (see Rule 30 and following), and subsequently the same 

claimant acquired the debt, i.e., became the creditor, and sued upon 

assignment. Special rules apply in case of judgments requiring 

periodical performance (see Rule 150). 

6.  The expression “subsequent to the earlier proceeding” in 

Rule 22(2) sentence 2(a)means the period of time following the 

stage during which parties are permitted to advance additional 

factual contentions and contentions of law derived from any such 

additional facts in the pending proceedings (see Rules 63 and 

64(4)). It should be noted that factual contentions, which happened 

after the closing of pleadings or before the conclusion of a final 

hearing will regularly be admitted by courts in order to avoid 

subsequent proceedings because they fulfil the requirements of 

Rules 63(2) and 64(4). It will, as a consequence, often be the case 

that the conclusion of the final hearing may be the final opportunity 

for parties to secure the admission of factual and/or legal 

contentions. Furthermore, first appeals may be based on new facts 

and appellate courts may take evidence of contested new facts (see, 

Rule 168(1)(a),168(2)(c), 169, and 170). Alternatively, they may 

refer such matters back to a first instance court, the consequence 

of which will be a new hearing and evidence-taking at first instance. 
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The question will be whether it is the free choice of affected parties 

to initiate a second claim or to bring an appeal in cases where new 

facts would be the only reason under pinning an appeal. The 

existence of a choice of possible remedies, as in this instance, is 

evident in all legal cultures. Such choice is often left to practice, 

which generally prefers the choice that is, in reality, the cheaper and 

simpler remedy (also see Rule 133(e) and 153).  

Rule 23. Scope 

(1) The scope of the dispute is determined by the 

claims and defences of the parties in the pleadings, 

including amendments. 

(2) The court must decide on, and only on, the 

relief claimed. 

Source: 

ALI/UNIDROIT Principle 10.3. 

Comments: 

1.  Rule 23 is an aspect of the principle of party disposition over 

essential elements of civil procedure (see Rule 21). The definition of 

the scope of the dispute in Rule 23(1) is necessary in order to 

develop criteria for the obligatory contents of a court’s decision. The 

court’s decision on the claim for relief is based on the facts as 

asserted in the pleadings by the claimant and defendant. The court 

has to differentiate between relevant and not relevant facts, 

contested and uncontested facts, relevant and irrelevant evidence, 

proven and not proven contested facts, it has to evaluate the results 

of evidence-taking, and to take into consideration the evidential and 

legal contentions of the parties. This is not only true for facts and 

means of evidence in the complaint but also for facts and means of 

evidence in the defendant’s affirmative defence (see Rule 12(1)). It 

is important to note that the court’s reasoning in its judgment has 

to address all substantial issues raised in the dispute that are within 

its specified scope (see Rule 12(1) and (2)). A dispute’s scope, as 

defined by Rule 23(1), not only describes the scope of the right to 

be heard (see Rules 11 and 12) but it also determines the decisive 

criteria for evidential relevance (see Rules 88, 89, 93 – 95) and the 

scope of the judgment in the proceeding’s res judicata (see 

Rule 149). 



ELI – UNIDROIT Model European Rules of Civil Procedure 

89 

2.  Rule 23(2) makes it clear that the court has to decide on the 

claim for relief as formulated by the claimant. The court is not 

permitted to change the formulation of the claim for relief of its own 

motion (ex officio). The court may grant a part of the party’s claim 

for relief, but it may not grant something other than that which was 

claimed. The court is also not authorised to grant more than sued 

for, even if this could be done in accordance with the substantive 

law applicable to the case.  

3.  When providing the parties a reasonable opportunity to 

present their arguments on the law applicable to the case according 

to the court's perspective (see Rule 26(1) and (2)), the court may 

give an indication that the relief sought does not harmonise with the 

law applicable as chosen and construed by the court. The court 

could, however, be challenged if it explicitly or conclusively 

recommended a formulation that exceeds the claim for relief as 

originally presented by the claimant. The requirements for 

amendments of claims must be satisfied in case of later changes 

(see Rule 55). 

B. Facts, evidence and applicable law 

Rule 24. Facts 

(1) The parties must put forward such facts as 

support their claim or defence. The court may invite 

the parties to clarify or supplement these facts. 

(2) The court must not consider facts not 

introduced by the parties. 

(3) The court may consider such facts not 

specifically addressed by a party but that are 

necessarily implied by matters of fact put forward 

by the parties or which are contained within the 

case file. It may only do so if they are relevant to a 

party’s claim or defence and the parties have been 

given a reasonable opportunity to respond. 

Sources:  

ALI/UNIDROIT Principles 11(3) and 11(2). 
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Comments: 

1.  In nearly all European jurisdictions and legal cultures the 

court is not responsible for finding or searching for facts. It is for the 

parties to introduce facts; courts are not, in principle, permitted to 

introduce facts of their own motion (ex officio). This approach is 

adopted in these Rules (see Rules 24(1) and 24(2)). In socialist 

European countries there were and are still some legal systems, 

where the court had and has to investigate the factual basis of a 

legal dispute of its own motion (ex officio). Party disposition over 

facts is not a necessary consequence of the adoption of the principle 

of party disposition over rights or of private autonomy. A 

commitment to party disposition over facts is, however, more 

consistent with the equivalent commitment to party disposition over 

rights, than is a commitment to the court being required to carry 

out factual inquiries of its own motion (ex officio). This is the case 

because a broad understanding of the principle of party autonomy 

encompasses the right of parties to agree to resolve their disputes 

based on mutually agreed facts, which would thus avoid raising 

factual matters before the courts for their determination. For a court 

to be required to conduct its own factual inquiries, it would need to 

be provided with sufficient inquisitorial procedures, powers and 

administrative staff. Such an apparatus, in order to be efficient, 

would necessarily be a very expensive form of dispute resolution 

process. As such it has never been realised in practice in Europe. It 

has generally been the case that party motivation to ensure that 

their claim or defence succeeds, i.e., that they are the winner in the 

litigation, has resulted in sufficient factual evidence being adduced 

in proceedings. In those European jurisdictions where the court has 

a broader responsibility for clarifying factual matters, its inquisitorial 

or investigative powers are used rarely. This is due to the parties 

tending to ensure that any necessary clarifications are made. 

2.  Rule 24(1) allocates responsibility for introducing facts 

between the parties consistently with the allocation of the burden of 

proof, as that is set out in the governing substantive law. It must 

therefore be read consistently with Rule 25. In general, the burden 

of proof and the burden to introduce all relevant facts to be proven 

in case of dispute coincide. This is expressed by the requirement in 

Rule 24(1) that the parties must “put forward such facts as support 

their claim and defence”. This distribution of risk between the parties 

goes back to Roman procedure and has survived in both common 

law and civil law tradition today. The idea is to divide legal norms 
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into claims, defences (exceptions), replies (répliques) as a response 

to defences, and so on. Terminology and details of the concrete 

distribution differ between legal cultures, but the idea is common to 

all developed procedural systems. Given this, it is the basis of the 

procedural model in these Rules. This does not mean, however, that 

the burden imposed on parties to introduce relevant facts is without 

limit. Rules on pleadings (see Rules 52-55) provide for the 

framework for parties to set out their factual allegations in detail. 

They also permit parties to set out less detailed factual contentions 

if they can show good cause for being unable to provide detailed 

and can also demonstrate that there is plausible dispute on the 

merits (Rule 53(3)). Consequently, the party’s opponent has to 

respond in as detailed a manner as possible, and the party may use 

all means of evidence that are reasonably specified (see Rule 25, 

comment 4) in order to provide further clarification. If a party has 

to assert negative facts, e.g., the lack of a legal ground for the 

acquisition of property, some legal cultures shift the burden of giving 

particulars to that party’s opponent who is then required to identify 

possible legal grounds for the acquisition. This results in the party, 

who was originally placed under the burden of giving particulars of 

the non-existence of all possible legal grounds for the property 

acquisition, must only provide particulars of the lack of legal grounds 

as asserted by the opponent. These Rules leave details concerning 

such shifting burdens to national practice and case law. 

3.  Rules 24(1) and (2) are a concrete instance of the principle 

of co-operation between court and parties (Rules 2, 3(c) and (d), 

and 4 sentence 3). They are also an important practical aspect of 

the court’s responsibility for active and effective case management 

(see Rules 4 sentence 1, 47-49, 53(3) and 61(3)). Some continental 

European legal traditions draw a distinction between organisational 

or procedural case management (generelle Prozessleitungspflicht) 

and material or substantive case management (materielle 

Prozessleitungspflicht), the latter of which relates to the court’s role 

in actively monitoring and where necessary guiding parties’ proper 

presentation of their respective cases. The common law tradition 

only acknowledges procedural case management. Both the first and 

second sentences of Rule 24(1) properly construed are an essential 

element of material or substantive case management. It is of note 

that both sub-rules are, notwithstanding the common law’s general 

approach to case management, commonplace in European common 

law jurisdictions. If the court that is monitoring party compliance 

with their responsibilities becomes aware of a lack of relevant facts 
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it may invite the party affected to clarify and supplement its factual 

contentions. In some European countries within the Germanic 

procedural tradition, the court must give an indication to the parties 

that further or specific facts may need to be provided by the parties. 

In most countries within the Romance tradition and within the 

common law countries, no such strict obligation to assist the parties 

is placed upon the court, although courts in such jurisdictions may, 

as part of their inherent or overriding discretion provide neutral 

assistance to the parties or should remain passive in such 

circumstances. Again, both sentences of Rule 24(1) provide the 

basis for courts to exercise a degree of judicial discretion in this 

regard. As it must be read and construed against the background of 

the Rules on co-operation between the court and parties there 

should be no room for the court to provide assistance to parties in 

an arbitrary or less than even-handed fashion. As such under the 

present Rules, only in exceptional circumstances should a court not 

provide a responsible amount of judicial assistance to the parties to 

better enable them to articulate their respective cases. If, for 

instance, a party’s factual allegations provide a clear indication to 

the court of the applicability of mandatory European or national law 

it should invite the party who has the benefit of that law to clarify 

and, where necessary, supplement its factual assertions to better 

enable the court to determine the proceedings on the basis of the 

applicable mandatory law. Notwithstanding this, these Rules do not 

provide the basis for the development of a strongly inquisitorial or 

investigative approach by courts. They are intended to do no more 

than provide a basis for effective judicial stimulation of party 

activity. 

4.  Rule 24(3) modifies Rule 24(2) and its strict rule against the 

introduction of facts by the court. It permits the introduction of facts 

that are necessarily implied by the factual contentions of a party and 

by any facts contained within the court file. The court may also, 

further to the second sentence of Rule 24(1), invite the parties to 

supplement their factual assertions in the light of any facts implied 

by the parties’ factual contentions or contained within the court file. 

Whether the court chooses to permit facts to be introduced, 

following it giving an indication to the parties of what facts may 

beneficially be introduced, or to invite the parties to supplement 

their prior factual assertions may depend upon the circumstances of 

the case. 
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5.  In some cases it may be advantageous for the claimant or 

defendant, of their own motion, to introduce facts that are 

potentially favourable to their opponent in their first pleading. This 

may be particularly important if such facts had come to light during 

the pre-action phase of proceedings (Rule 9(1)). In such a 

circumstance, the claimant or defendant may take the opportunity 

to respond by admitting, denying their relevance, contesting, or 

claiming an affirmative defence. Such anticipation of an opponent’s 

pleadings, though contributing in this way to a more concentrated 

form of process, is not a general obligation imposed on parties to 

proceedings. It is a matter of discretion (see Rule 53(6)).These 

Rules do not establish as a procedural principle a general obligation 

upon parties to provide the court from the start of proceedings with 

a full account of the information about all the facts known by that 

party and which are possibly relevant to the case. Only in cases 

where fraud is threatened, where a party is clearly acting in bad 

faith (see Rule 3(e)) or in the proceedings are without-notice (ex 

parte) does such an obligation exist (see Rule 186 (3)). Generally, 

however, in on-notice (inter partes) proceedings, there is no need 

or justification for imposing such an obligation. The general 

approach based on the distribution of the burden of proof and the 

understanding that each party can be trusted to promote their own 

claim in the proceedings is sufficient. As such there seems no good 

reason to propose any alteration of prevailing practice of most 

European jurisdictions in favour of holistic and unarticulated 

pleadings, and these Rules have no such intention. 

 Rule 25. Evidence 

(1) Each party is required to prove all the relevant 

facts supporting its case. Parties must offer 

evidence supporting their factual contentions. 

Substantive law determines the burden of proof. 

(2) Each party has, in principle, a right to access all 

forms of relevant, non-privileged and reasonably 

identified evidence. In so far as appropriate, parties 

and non-parties must contribute to disclosure and 

production of evidence. It is not a basis of objection 

to such disclosure by a party that disclosure may 

favour the opponent or other parties. 

(3) In so far as appropriate the court may invite 

the parties to supplement their offers of evidence. 
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Exceptionally, it may take evidence on its own 

motion.  

Source: 

ALI/UNIDROIT Principles 3.1, 5.4, 16.1, 16.2, 21.1; Transnational 

Rules of Civil Procedure (Reporters’ Study) Rule 28.1. 

Comments: 

1.  Rule 25 articulates the distribution of roles between the court 

and parties and amongst parties in respect of evidence-taking. It 

must be read together with Rule 24, which specifies the court’s and 

parties’ respective roles concerning the introduction of facts, and 

with Part VII of these Rules on Access to Information and Evidence. 

2.  The burden of proof in sentence 1 of Rule 25(1) distributes 

the risk that evidential support for the existence of facts favourable 

to a party’s case fails because their non-existence becomes clear or 

their existence remains unclear (on the standard of proof, see Rule 

87). Such a distribution of risk between claimants and defendants is 

common to all developed legal systems (see Rule 24, comment 2). 

It is a fundamental requirement of justice. In most cases the 

enforcement of private rights becomes more or less impossible if 

one party only bears the risk of establishing all legal requirements 

relevant to their dispute. Substantive law determines the facts 

underpinning the respective rights and defences and, thus, it is 

consequently for substantive law to determine the criteria applicable 

to determine the distribution of the burden of proof amongst the 

parties to proceedings. This approach is also taken in European 

international private law.129 Situations in which the burden of proof 

may be reversed are primarily matters of substantive law. In some 

European jurisdictions, judges are, however, entitled to shift the 

burden of proof from claimant to defendant or vice versa, 

particularly where there have been infringements of the duty to co-

operate (see Rules 2-4, 25(2)),e.g., lack of co-operation through a 

failure to respond in detail to factual assertions (Rule 54(3) and (4)) 

or a failure to provide documents required by the party upon whom 

the burden of proof is ordinarily placed (Rule 100). It should be 

 
129 See, for instance, Article 18 of Regulation (EC) No 593/2008 of the 
European Parliament and of the Council of 17 June 2008 on the law applicable 
to contractual obligations (Rome I) and Article 22 Regulation (EC) No 864/2007 
of the European Parliament and of the Council of 11 July 2007 on the law 
applicable to non-contractual obligations (Rome II). 
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noted, however, that it is arguable whether such instances can 

properly be characterised as involving a genuine reversal of the 

burden of proof or whether they are simply an application of rules 

on admission of facts or on drawing adverse inferences (see Rules 

27(3), 54(3), and 110). Nothing in these Rules should be taken as 

limiting a judge’s discretion to apply such criteria, when appropriate 

(on the contrary, see Rules 7 and 103). 

3.  The burden of proof should be clearly distinguished from the 

burden to adduce or give evidence, which is dealt with in sentence 

2 of Rule 25(1). The burden to adduce evidence describes the risk 

of not being able to persuade the court of an evidential result 

favourable to a party’s case. Generally, the burden to adduce 

evidence lies upon the party that bears the burden of proof. In 

contrast to the burden of proof, which does not generally change in 

the course of the proceedings, the burden to adduce evidence may 

often shift between the parties, particularly where there is a risk 

that the party that bears the burden of proof may adduce enough 

evidence to persuade the court and that, consequently, there is a 

case to answer on the issue, which justifies a shift in the burden to 

the other party (“shifting of the burden after discharge of the 

burden” or “need to respond the opponent’s case”, “empêcher la 

conviction du juge de se former en faveur de son adversaire”, 

“Gegenbeweisführungslast”, “necesidad de la contraprueba”, “prova 

contraria diretta o indiretta” etc.). The burden to adduce evidence 

is a correlate of the right to give evidence, and hence is an essential 

aspect of the right to be heard (see Rules 11 and 12). As such it 

enables a party to manage the risk of being unable to convince the 

court on issues in its case. 

4.  Rule 25(2) articulates each party’s right of access to relevant 

evidence that is not subject to any evidential privilege and under 

the control and custody of their opponent or non-parties (see Rules 

89, 91 and 100-110). By requiring reasonable identification of 

specific forms of evidence, this Rule corresponds with the 

requirement that facts are set out in reasonable detail, as well as 

the application of a reasonableness standard elsewhere in these 

Rules (see Rule 53(2)(a), Rule 24, comment 2, and Rules 53(2)(b) 

and (3), and 102(1), (2)(c) and 103(2)). By applying 

reasonableness as the criterion here, these Rules provide a 

significant guideline to differentiate between impermissible 

evidential fishing-expeditions and permissible, plausible general 

factual allegations and the permissible specification of categories of 
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documents or objects that may, in part, be subject to private and 

confidential inspection, particularly in cases of access to 

electronically stored evidence (on electronic evidence see Rule 

111(2)).  

5.  The third sentence of Rule 25(2) makes it clear that the 

longstanding principle that a party to litigation is not required to put 

weapons into the hands of their opponent (“nemo contra se edere 

tenetur”) and to contribute to the success of their opponent’s case 

ought not to be of any significance in developed procedural systems. 

It should be, however, stressed that this rule has not been applied 

in a strict sense in any developed procedural system for a significant 

period of history. On the contrary, procedural systems have adopted 

differing approaches to the requirements, scope and frequency of 

application of obligations upon parties to disclose and produce 

evidence. Such differences have, over recent decades diminished 

across European jurisdictions. Any fear that an obligation to produce 

and disclose evidence could be subject to abuse, and hence resisted, 

ought properly to be set aside now, particularly when, as in these 

Rules, such obligations are limited in scope by the test of 

reasonableness and must be applied consistently with the general 

duty of co-operation and the overarching principle of proportionality 

(see Rules 2, 3, and 5-8). 

6.  The first sentence in Rule 25(3), in a similar manner to the 

second sentence in Rule 24(1), provides the court with the power to 

carry out substantive case management by inviting the parties to 

supplement their offers of evidence. Rule 25(3) particularly 

corresponds with the general rule on court management in 

sentences 1 and 3 of Rule 4 and with the specific rules on 

substantive case management set out at Rules 49(9) and (11), Rule, 

53(2) and (5), 55, 62(2)(a) and (e), 64(5)(c) and (6) sentence 1, 

and, Rule 92(2). 

7.  The second sentence of Rule 25(3) differs from the first 

sentence of Rule 24 (3) in that it provides a power, to be exercised 

exceptionally, for the court to take evidence on its own motion (ex 

officio). In this it provides a wider power than that set out in the 

first sentence of Rule 24(3), which permits the court to take account 

of facts that are conclusively implied by the parties’ allegations and 

by facts that are already within the case file, e.g., in the report of 

the police on the traffic accident that is the factual basis of the 

proceedings at stake. This small difference between the two rules 

concerning active judicial fact-finding is well-founded as judicial 
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intervention in party disposition over a dispute’s factual basis would 

appear to be much more intensive if judges were permitted to 

introduce new facts than if they can only adduce additional evidence 

on facts already introduced by the parties. In practice, however, 

both forms of judicial intervention are likely to be of little effect as 

courts are not, generally, provided with sufficient resources to 

conduct their own investigations of factual and evidential matters. 

In reality, notwithstanding such powers, courts are likely to continue 

to be limited to such materials as are introduced by parties’ 

pleadings, with the court doing no more than making suggestions to 

the parties, under its substantive case management powers, what 

supplementary evidence may be necessary (see the first sentence 

of Rule 25(3) and Rule 92 especially with comment 4). As such the 

use of the power in the second sentence of Rule 25(3) is likely to be 

used only exceptionally. 

8.  In many European jurisdictions, there appears to be an 

increasing practice for parties to agree upon the allocation of the 

burden of proof or on the admission or exclusion of certain forms of 

evidence. The validity of such agreements is a matter of substantive 

law. In civil law and in civil proceedings party autonomy remains a 

basic principle, however, it should be clear that such agreements 

should not be held to be binding where they are contrary to public 

policy, i.e., where they lead to manifest injustice such as can arise 

where there is a significant imbalance in economic power and/or in 

experience between the parties; see, for instance, the approach in 

Council Directive 93/13/EEC of 5 April 1993 on unfair terms in 

consumer contracts, among the terms of which may be considered 

unfair, the Annex includes those which have the object or effect of 

imposing on the consumer a burden of proof which, according to the 

applicable law, should lie with another party to the contract 

(Annex 1(q)). 

Rule 26. Applicable law 

(1) While taking account of any applicable special 

provisions, the parties may present legal arguments 

supporting their claim or defence. 

(2) The court must determine the correct legal 

basis for its decision. This includes matters 

determined on the basis of foreign law. It may only 

do so having provided the parties a reasonable 
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opportunity to present their arguments on the 

applicable law. 

(3) Where parties are free to dispose of their 

rights, they may agree on the legal basis of the 

claim or on specific issues in the claim. Such an 

agreement must be explicit and must, even if it was 

made before commencement of the proceedings, be 

set out in the pleadings. The agreement binds the 

court. 

Sources:  

ALI/UNIDROIT Principles 5.5, 11, 19.1, 22.1-3. 

Comments:  

1.  In all European jurisdictions, it is for the court to determine 

the correct legal basis upon which it will determine claims for relief, 

whether that is domestic or foreign law (see the first sentence of 

Rule 26(2)). Different jurisdictions and European legal traditions 

adopt different approaches to how this is achieved. Some European 

countries stand in the tradition of the early Italian and canon law 

procedure, which developed rules concerning “iura novit curia” and 

“da mihi facta, dabo tibi ius”. Such rules remain of central 

importance in the law and legal practice in jurisdictions within the 

Latin legal tradition, and to a certain extent in those jurisdictions 

within the Germanic legal tradition. In common law jurisdictions, 

however, the general approach by the courts has been to base their 

decisions upon the law as pleaded by the parties, although there has 

been a readiness over recent years for common law courts to 

supplement the pleaded law with their own legal research. A further 

approach is notable in some European jurisdictions within the French 

legal tradition, where the court will ordinarily base its decision on 

the parties’ legal contentions, but may also determine the applicable 

law independently of the parties and of its own initiative (ex officio). 

Rule 26(2) is intended to establish a clear rule specifying that the 

court is responsible for determining the law, while in no way 

restricting its decision to what is submitted by the parties. This 

approach does not affect the fundamental right of the parties to 

contribute to the decision-making process (see Rules 11 and 12), 

not least so that they may seek to persuade the court that their 

contentions on the correct legal basis are correct (see Rule 3(d)); 
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for taking account of applicable special provisions see, e.g., Rules 

26(3), 53(2)(c), 54(2), (5) and (6), 57 and following). 

2.  Rule 26 emphasises the parties’ right to contribute to the 

determination of the correct legal basis of their dispute. It thus 

makes clear that the parties’ right is taken seriously as an essential 

element of the right to be heard (see Rules 11 and 12). Parties ought 

therefore to set out their views on the correct law in their pleadings 

(see Rule 53(2)(c)), and also in the presentation of their arguments 

before the court. Rule 26 does not contain an explicit duty requiring 

the court to hear the parties on the question of the correct legal 

basis of their dispute, as this may have been too strong an obligation 

to impose for European jurisdictions that have long-established 

contrary traditions. However, due to the general principle of co-

operation between court and party (see Rules 2-4), and the court’s 

duty not to surprise the parties (see Rules 26(2) sentence 3), even 

in the absence of an explicit duty under this Rule, the court will still 

need to ensure that it works with the parties, i.e., that it, at the 

least, affords them an opportunity to be heard on the issue. It should 

furthermore do so consistently with the obligation placed upon it to 

conduct both procedural and substantive case management (see 

Rules 2 and 4). Effective and efficient case management can only 

be achieved where the law governing the issues in dispute is clear. 

Court and party co-operation in case management requires both to 

know and accept the court’s understanding of legal issues(see in 

particular Rules 3(b), sentences 1 and 3 of 4, 47 – 50, 61 – 62, 

64(5),and 92).It is not without good reason that effective case 

management has been much more difficult in procedural systems 

where parties present their full case, i.e., all their legal arguments, 

factual contentions and evidence, for the first time at trial, and 

where different judges are responsible for pre-trial case 

management and for the trial itself. The fundamental underpinning 

of the present Rules is intended to move beyond such an approach, 

and to promote the development of a more dialogical form of 

procedure within European jurisdictions. 

3.  Rule 26(2) articulates the court’s responsibility to determine 

the law, including any foreign law, applicable to the dispute. This is 

consistent with both ALI/UNIDROIT Principle 22.1 and the approach 

taken in conflict of laws. First, it should be noted that the law relating 

to conflicts of laws, which determines the applicability of foreign law 

is considered to be substantive domestic law even if it is European 

law common to all European Union member states or forms part of 
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international contracts. As with all domestic law it is governed by 

the first sentence of Rule 26(2) and not by the second sentence in 

that sub-rule. The final determination of the contents of applicable 

foreign law has, strictly speaking, always been the responsibility of 

the courts of all legal cultures. This is not new and not the sense in 

which Rule 26(2)’s reference to foreign law should be interpreted. It 

may, however, be somewhat novel to treat domestic and foreign law 

more or less equally concerning the manner in which a court will 

determine their content as applicable to proceedings before it. Such 

equal treatment is a consequence of the balance struck between 

court and party activity concerning the determination of the correct 

substantive law, which these Rules have developed. The intention 

underpinning this balance is to overcome opposing European 

traditions, some of which emphasise the role of the court, others 

which emphasise the role of parties, in this regard. Such different 

approaches generally fail to place proper weight on the fact that the 

optimum practice adopted by most courts is one that requires 

extensive co-operation between court and parties (see Rule 3, 

comment 5), and that this produces the best results concerning the 

determination of the content of substantive law and particularly 

substantive foreign law. 

In domestic cases, under Rule 26(2) it is for the court to take judicial 

notice of any statutory, codified or case law, and apply the law to 

the specific facts of the claims for relief arising in each proceeding. 

To achieve this, judges should have such law and relevant 

commentary available to them. In rare cases, where a part of 

domestic law is particularly specialised or obscure, the court may 

appoint an expert to help clarify its understanding of the law (see 

Rule 120(1)). Additionally, where the law is uncertain or unclear, 

parties may submit evidence from party-appointed experts (see 

Rule 119). The same approach can be taken in respect of foreign 

law, although there the issue may be complicated due to the law 

being in a foreign language with which the court may not be familiar. 

In some cases, however, a judge or judges of a court may be 

familiar with either the language or the law of the other jurisdiction, 

particularly where, for instance, it is that of a neighbouring European 

State or where the court is one that employs specific judicial bodies 

for transnational cases or has a specific transnational jurisdiction. 

Where, however, the court either lacks the linguistic skills or legal 

knowledge, it may appoint an expert witness, or invite the parties 

to do so, in order to provide it with the necessary information (see 

Rules 119 and 120). Additionally, although it may not always suffice, 
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the European Convention on Information on Foreign law (of June 7, 

1968, Council of Europe, European Treaty Series-No. 62) facilitates 

information about foreign law within Europe. In considering the 

correct applicable law, the court should provide parties with an 

opportunity to be heard on the issue before it decides the issue (see 

the third sentence in Rule 26(2)).  

In some European legal cultures courts have developed special rules 

in cases where the contents of foreign law remained open to 

interpretation. Rather than develop their own construction of the 

foreign law or develop their own case law on the subject, they have 

applied rules from neighbouring legal cultures or rules common to 

the foreign law’s legal family. In some cases where such approaches 

do not yield satisfactory results, some jurisdictions have chosen to 

deal with such issues on the basis of the law of the forum, albeit 

some only do this with party consent. Consent may also determine 

the applicability of another foreign law suitable for the parties’ case 

(see para. 4, below). Such rules are part of the substantive law of 

conflicts and are, therefore, not affected by a court’s competence to 

determine the contents of applicable foreign law according to Rule 

26(2) and must therefore be taken into consideration by the court 

in determining the applicability of foreign law.  

The relative difference between techniques for determining 

domestic and foreign law was the main reason for the present Rules 

modifying, in so far as they do, the approach taken in the 

ALI/UNIDROIT Principles to the question of the court’s responsibility 

for determining the correct legal basis of claims for relief in 

proceedings.  

4.  Because of the need for expert evidence to be adduced in 

order to enable courts to determine the content of any applicable 

foreign law, nearly all legal cultures consider the determination of 

such questions to be ones of fact. Therefore, the law of evidence will 

apply, although it is generally accepted that the contents of foreign 

law are likely to be special types of facts, with specific features and 

procedural peculiarities unique to the subject matter. Consequently, 

in any appeal from findings concerning the content of foreign law, 

the appellate court must apply the Rules applicable to fact-finding 

in appeals (see Rules 168, 169 and 172(1)(b) and (2)). The veracity 

of any application of foreign law as such is not a reason for appeals 

on law in most procedural systems. Appellants, as is the case in 

legal systems across the world generally, ought to challenge 

procedural errors in respect of fact-finding concerning the content 
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of foreign law. In practice categorising foreign law as a factual issue 

plays a limited role in the determination of an appeal. This is due to 

appellate courts approaching such questions by considering whether 

the result of the application of the foreign law is convincing. If it 

does not appear so, then that will be on issues concerning the 

genesis of the expert evidence and its evaluation by the court. In 

such circumstances it is likely to allow any such appeal on procedural 

grounds. Upon any second appeal, i.e., on issues of law, the likely 

result of a successful appeal will be for the proceedings to be 

referred back to the first or second instance court for new expert 

evidence to be obtained in the light of the second appeal court’s 

guidance on the issue of law. This particular treatment of any 

findings concerning the content of foreign law in an appellate review 

arises from the principle that appeal courts should not generally be 

required to engage in evidence-taking, not least because in some 

cases they will not have sufficient expertise in handling expert 

witnesses. While it may be open to debate whether and how 

decisions concerning foreign law should be approached via appellate 

review, however, these Rules are intended to emphasise the need 

for effective co-operation and interaction between the court and 

parties at first or second instance, while they are not intended to 

interfere with longstanding approaches to appeal on points of law. 

5.  In so far as appropriate, Rule 26(3) extends the application 

of the dispositive principle to the determination of applicable law. 

Some European legal systems, which apply the rule “iura novit 

curia” in a very strict manner, adopt a very narrow or restrictive 

approach to permitting parties to apply the dispositive principle to 

applicable law. That being said, even in such systems the extent to 

which party disposition over applicable law is disputed, and courts 

regularly accept assertions of ‘legal facts’, which contain conclusions 

as to the law which are implicitly contained within pleadings, that 

have been agreed by the parties, e.g., where a “sales agreement” 

is said to be the legal basis of the dispute by both parties, and 

neither raises questions concerning how the agreement was 

concluded. Other European legal cultures that take a more 

pragmatic approach to “iura novit curia” or which, at least originally, 

adopted a more party-dominated approach to procedure are more 

open to the concept of party disposition over law. These Rules adopt 

a liberal approach to respecting the parties’ right to dispose of their 

private rights. Consequently, parties are also considered to be 

capable of agreeing on the law that governs their rights. The one 

exception to this is that they cannot agree on issues concerning legal 
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provisions that are of mandatory application in the public interest or 

which are mandatory in order to further the interests of justice, i.e., 

mandatory protection for consumers and similarly situated parties 

that are afforded specific procedural protection in proceedings 

against more powerful parties. This kind of choice of law can be 

limited to specific issues of the dispute, albeit that any such choices 

made by the parties must be in reasonable accord with the 

remaining law to be applied by the court according to general Rules. 

It is imperative that the parties inform the court of their binding 

agreement at the commencement of proceedings, in order to ensure 

that the court does not waste time and resources conducting 

unnecessary work in ignorance of the agreement. Parties may, if 

they have not done so before the commencement of the 

proceedings, bind the Court by determining the legal basis of their 

dispute or the specific issues in the dispute to which they intend to 

limit the proceedings.  

6.  Rule 26(3)also applies to the law of conflicts in so far as the 

rules of the law of conflicts allow for a choice of foreign law 

applicable to the dispute.130 Any applicable foreign law will 

determine requirements of and extent to which parties can dispose 

of their rights under this Rule.  

7.  Rule 26(3) articulates the right that parties have to narrow 

the scope of proceedings by agreeing to its legal basis or agreeing 

to limit it to specific issues. Such agreements must be explicit and 

will bind the court. This is an aspect of the dispositive principle. Also 

see Rules 57-60, concerning the basis on which procedural rules are 

subject to the dispositive principle. 

C. Sanctions for non-compliance and relief from 
sanctions 

Rule 27. Sanctions for Non-Compliance with Rules 
and court Orders 

(1) The court shall disregard factual allegations, 

modifications of claims and defences, and offers of 

evidence that are introduced later than permitted by 

these rules or by court orders, including those 

 
130 See, for instance, Articles 3, 6(2), 7(3) and 8 of Rome I Regulation; and 
Article 14 of Rome II Regulation. 
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concerning amendment. Preclusion does not apply 

if the court could have taken notice of the party’s 

failure or mistake and itself failed to raise with the 

parties whether they wished to seek an amendment 

or relief from sanction. 

(2) As a general rule, the court may continue the 

proceedings and decide on the merits based on the 

facts and evidence available to it. 

(3) The court may draw negative factual 

inferences, order a party or their lawyer to bear the 

costs of non-compliance, or in serious cases of non-

compliance render an astreinte, an order for 

payment of a fine, administrative sanction as 

provided by national law, or hold the non-compliant 

party in contempt. 

(4) In assessing the nature of any compensation or 

fine under this rule, the court may require payment 

on the following bases: a lump sum; an amount per 

period of breach; or, an amount per offence. In the 

latter two cases the amount may be subject to a 

maximum as determined by the court. 

Sources:  

ALI/UNIDROIT Principle 17. 

Comments: 

1.  Rule 27 prescribes various possible sanctions against parties 

and, in appropriate cases, against their lawyers. The list of sanctions 

is neither exhaustive nor mandatory. It contains, however, the kinds 

of sanctions traditionally applied in European jurisdictions. 

Implementation of sanctions is linked to national sovereignty and 

national legal traditions; national law may therefore play a 

significant role here. Rule 27 is complemented by other Rules that 

provide for the imposition of sanctions against non-compliant parties 

according to the differing necessities of various procedural stages 

(see, for instance, Rules 54(3) and (4), 63(1) and (2), and 64(4)). 

Rule 27 does not address the imposition of sanctions against non-

parties. Rules 99, 104, 110, and 122(4) modify Rule 27 as is 

necessary and appropriate where evidence-taking and access to 

evidence is concerned in order to apply sanctions to non-parties. 

Rules 156, 157(3), 159(3), 168, and 178 modify sanctions in respect 
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of non-compliance where appellate process is concerned. Rules 

190,191, and 195 modify the approach to sanctions in respect of 

provisional measures. Rules 213(2) and 218(1)(a) modify the 

approach to sanctions in respect of collective proceedings. 

2.  Sanctions must be proportionate (see Rule 7). Rule 27 

provides guidance on the application of proportionality to the 

adverse consequences, sanctions that can be imposed on parties for 

procedural non-compliance. The most common form of non-

compliance is late compliance with an obligation (see Rule 27(1)). 

Late compliance may arise where a party either fails to conduct 

proceedings consistently with the general obligation to conduct 

proceedings in a speedy and careful manner (see Rules 2 and 47) 

or fails to comply with a requirement to carry out a procedural act 

by a specified time (see Rules 49(4) and 50). An effective albeit 

often excessive sanction for non-compliance is for the court to 

refuse to permit such a party to rely upon facts or evidence 

submitted late or to refuse to permit a late amendment to be made. 

In such circumstances the court will go on to decide the proceedings 

on the merits based on such facts and evidence that were submitted 

in time (see Rule 27(2)). For instance, if a party’s affirmative 

defence is too late, the court may determine the claim for relief on 

its merits without considering that defence. In some cases such an 

approach may be too severe, in others the nature of the non-

compliance would justify such a sanction. It is thus of central 

importance for a court imposing a sanction to ensure that it is 

proportionate to the nature and consequences of non-compliance. 

Such a sanction may be proportionate where its adverse effect is 

unlikely to have a significant adverse impact on the court’s ability to 

determine the merits. Equally, it may be proportionate where the 

extent of the non-compliance is significant, and has had an adverse 

impact on the other party’s right to receive a fair trial or on the 

court’s ability to properly manage the proceedings taking account of 

the non-compliance on its own resources and the need to secure the 

effective administration of justice generally. The proportionality of 

any sanction will necessarily depend on the circumstances of the 

individual case and its consequences for the parties and the court. 

In an appropriate case, the court may permit late compliance and 

impose a cost sanction on the non-compliant party (see Rules 27(3) 

and 55).  

3.  Imposing a sanction on a party that excludes facts, evidence 

or proposed amendments to their claim or defence where they 
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complied with a procedural obligation but did so outside the time for 

compliance, i.e., late or belated compliance, may be too severe a 

consequence for non-compliance where it was not done deliberately 

or where the non-compliant party was unaware of their failure to 

comply. This is particularly the case where the court was aware of 

the party’s error and itself failed to inform the party in order to 

facilitate effective compliance. Consequently, Rule 27(1) excludes 

such preclusion arising from a party’s belated compliance where 

there was a failure on the court’s part to monitor procedural 

compliance effectively (see Rule 4 sentence 3). This rule is an aspect 

of the principle of co-operation between parties and court (see Rules 

3(b) and (c), and Rule 4 sentences 1 and 3) and of the principle of 

proportionality of sanctions (see Rule 7). At the same time it avoids 

undue pressure being placed on parties to present factual or 

evidential contentions that may only be relevant to the parties’ case 

in certain circumstances (“eventualiter”) and should, therefore, only 

be pleaded, following the making of a relevant case management 

order by the court. Formerly, and especially in continental European 

jurisdictions, parties were under an obligation, the 

“Eventualmaxime”, to do all that was possibly necessary to the 

proceedings at a specific point in the proceedings. This, however, 

led to lengthy and, at least in part, unnecessary pleadings, which in 

turn created unnecessary costs to the parties and the court, while 

undermining the court’s ability to deliver justice efficiently and 

speedily. That approach is not supported in these Rules given the 

need to secure the efficient, speedy and proportionate conduct of 

proceedings, and the need to ensure that public resources provided 

to the courts are managed effectively. 

4.  The possibility of drawing adverse inferences is addressed by 

Rule 27(3). This form of sanction may be of particular relevance 

where there is non-compliance with the obligation imposed on 

parties to contribute to fact-finding in the interest of their opponent 

(see Rules 25(2), 54 (3) and (4), 99, and 110). Drawing adverse 

inferences may also imply taking facts as having been established 

and this, in turn, could lead to claims, defences, or allegations being 

dismissed in whole or in part. European jurisdictions and legal 

cultures practice this common form of adverse consequence 

concerning the scope of adverse inferences differently. Common law 

jurisdictions, for instance, exercise a broad overriding discretion to 

draw such inferences, whereas continental European jurisdictions 

tend to adopt a more restrictive approach to drawing broad adverse 

inferences i.e., they adopt a more limited approach such that they 
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take as established only those facts directly affected by the 

misconduct. It is worth recalling that in Marco Gambazzi (C-394/07, 

2 April 2009) the European Court of Justice, in a case involving the 

public policy clause as ground to refuse recognition and 

enforcement, had to deal with a sanction imposed by an English 

court, consisting in the exclusion of the defendant from the 

proceedings due to non-compliance with an earlier obligation 

requiring the disclosure of assets imposed by a preceding freezing 

order. The ECJ did not determine, but left it to the requested State 

judicial authority (in this case to the Italian courts) to determine if, 

"following a comprehensive assessment of the proceedings and in 

the light of all the circumstances, it appears to it that that exclusion 

measure constituted a manifest and disproportionate infringement 

of the defendant’s right to be heard." Subsequent to this guidance, 

the Italian courts held that in fact the relevant sanctions deployed 

by the English court was not disproportionate. This decision, 

rendered on a question of recognition of foreign judgments can be 

taken as supportive of a tolerant approach across European 

jurisdictions to an understanding of what sanctions may be 

proportionate. Where, however, sanctions concerning adverse 

inferences are concerned the present Rules take the more restrictive 

approach, limiting the sanction to the direct consequences of 

misconduct and its compensation. 

5.  Whereas adverse inferences as well as compensatory cost 

decisions (see Rule 241(2)) are sanctions against parties common 

to all European jurisdictions, other kinds of sanctions like astreinte, 

fines, administrative sanctions or committal for contempt (Rule 

27(3) and (4)) are only used in some jurisdictions for non-

compliance with civil enforcement of final judgments, whereas in 

others they are used to enforce procedural obligations in pending 

civil proceedings. Other European jurisdictions only permit some 

sanctions to be imposed on parties to proceedings, i.e., they are not 

capable of being applied to non-parties, and even then, are only 

imposed rarely and in exceptional circumstances. The differential 

approach to sanctions is a consequence of differing ideas concerning 

the purpose of civil procedure across European jurisdictions. If the 

enforcement of private rights is considered to be civil procedure’s 

dominant purpose, the disadvantage that non-compliance creates 

for the defaulting party, i.e., losing the case, may be viewed as a 

sufficient adverse consequence, i.e., sanction. If a party’s right to 

secure the truth from their opponent and the public interest in 

ensuring that proceedings are conducted fairly by both parties are 
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equally important elements of the procedure’s purpose within a 

specific legal culture, in some cases, at least, the application of 

direct sanctions for procedural misconduct may be considered to be 

necessary. In practice it will rarely be the case that adverse 

inferences or compensatory cost decisions fail to protect a party that 

is adversely affected by their opponent’s procedural non-compliance 

sufficiently. Examples of such rare cases are where a party is unable 

to formulate their own claim for relief effectively without having 

knowledge of factual matters that are within their opponent’s 

knowledge and control. 

6.  These Rules leave the details of sanctions to national law. 

They provide no more than general guidelines for giving proper 

effect to such sanctions (see Rule 27(4)).It is for national law to 

determine the exact nature of pecuniary sanctions that may be 

imposed on non-compliant parties, and not least to determine 

whether fines or astreintes should be an available sanction bearing 

in mind that the former are paid to the State and the latter to the 

non-compliant party’s opponent. In assessing which form of 

available sanction to impose, a court should consider, amongst other 

things, the seriousness of the matter and the harm caused, the 

extent to which the non-compliant party participated in the breach 

of rules, and the degree to which the conduct was deliberate. 

Consistent with this, severe or aggravated misconduct by parties, 

such as submitting perjured evidence or violent or threatening 

behaviour, may lead to more serious sanctions and criminal liability. 

Itis important to stress that a sanction may be appropriate even 

where the non-compliant conduct was not deliberate.  

7.  Within these Rules, provisional or protective measures are 

understood to be a special form of court proceedings that promote 

the proper administration of justice. They are not a form of 

preventive execution, as understood in some European jurisdictions 

(see Rules 184 and following). As such, non-compliance with such 

measures are dealt as sanctions (see Rules 27(3) and (4) and 191). 

As is generally the case with sanctions for non-compliance, it is a 

matter for the court to consider the appropriate sanction to apply 

from the various means available. Interim payments are excluded 

from this Rule as such an order is enforceable upon a respondent’s 

assets.  

8.  A fine or compensation paid under Rule 27(3) and (4) should 

either be paid to the State or the applicant. Additionally, a 

respondent that fails to comply with a sanction may be subject to 
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committal for contempt of court or to administrative sanctions. Rule 

195 extends the court’s power to sanction non-compliance to non-

parties who were made subject to asset preservation orders.  

Rule 28.  Relief from the consequences of proce-
dural non-compliance 

Where a sanction for non-compliance with a rule or 

court order has been imposed, the subject of the 

sanction may apply for relief from that sanction. In 

considering whether, on application by a party, to 

exercise its discretion to grant relief the court must 

take account of the need for proceedings to be 

conducted consistently with the principles of co-

operation and proportionality. 

Comments: 

1.  Rule 28 makes clear that the adverse consequences, 

sanctions, for procedural non-compliance by parties to proceedings 

can be varied or revoked by the court on the application of the party 

affected. The reconsideration of such sanctions is consistent with 

the principles of co-operation (see Rules 2 - 4) and proportionality 

(see Rules 5 – 8). Also see Rule 50(3), which permits the court to 

reconsider, vary or revoke case management orders. 

2.  The court is not permitted to sanction misconduct or to vary 

and revoke sanctions on its own motion (ex officio) without first 

giving the parties a fair opportunity to be heard (see Rule 11).  

3.  Parties affected by procedural errors on the part of the court 

should challenge them immediately in order to avoid any possible 

consequences of conclusive waiver (see Rule 178). Non-parties 

affected by procedural rulings or sanctions have a right to appeal 

(see Rule 180). Parties affected by sanctions only have a right to 

appeal in special cases (see Rule 179(1) and (2)(d)). 
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PART II – PARTIES 

SECTION 1 – General Part 

Introduction 

This part of the Rules aims to ensure that the court is properly 

accessible to all persons who have a legitimate interest in bringing 

or defending proceedings, i.e., in vindicating or enforcing rights. 

Parties to litigation can be persons who are able to hold rights under 

substantive law (Rule 29). Parties’ litigation capacity presupposes 

that they have the capacity to exercise such rights under 

substantive law. Lacking litigation capacity, parties have to be 

represented according to applicable law (Rule 30). Where a party, 

such as a legal person, lacks litigation capacity they must be 

represented by such natural persons as are entitled by substantive 

law to represent them (Rule 31). Those who have litigation capacity 

must bring proceedings in their own name unless otherwise 

permitted by special provisions (Rule 34). Multi-party litigation can 

take the form of a collective proceedings in which the group 

members are not regular parties (see Part XI). An authorised person 

may, in the public interest, act as a main party or intervene in 

proceedings (Rule 35).  

In appropriate cases, proceedings may be brought by several 

claimants or against several defendants as parties joined to the 

litigation (Rule 36). The court may order the consolidation of 

separate proceedings for the purpose of properly managing them 

(Rule 37). A proceeding shall be brought by or against parties jointly 

when it is necessary that the court’s judgment binds all of them in 

the same terms (Rule 38). Anyone not a party who claims a right in 

the subject matter of that proceeding may file a claim directly 

against one or more of the parties with the court (Rule 39). Anyone 

who has a legitimate interest in a proceeding between parties may 

intervene in support of a party to those proceedings (Rule 40). A 

party may notify a non-party of the dispute if the party might have 

a claim against or be subject to a claim by the non-party depending 

on the outcome of the proceedings (Rule 42). With the court’s 

consent, submissions concerning important issues in the action may 

be received from natural or legal persons or other entities with the 

consent of the court (Rule 43). At any time after the commencement 

of proceedings substitution or succession of a party by another 
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person is possible if required by law or if it is necessary in the 

interest of good administration of justice (Rule 44).  

Rule 29. The Parties to Proceedings 

(1) Parties to civil proceedings are all the persons 

by and against whom the proceedings are brought. 

(2) Anyone who has the capacity to hold a right 

under substantive law may be a party to civil 

proceedings. 

Comments: 

1.  A number of European jurisdictions provide basic rules on the 

question of who can be a party to civil proceedings. It is a 

widespread European concept to take a formal approach with 

respect to the definition of “parties”. Irrespective of who is (under 

substantive law) the creditor or debtor, a party is anybody who has 

brought proceedings or against whom proceedings have been 

brought and who has the capacity to hold rights under substantive 

law. 

2.  The capacity to sue or be sued is to be clearly distinguished 

from the capacity to act during proceedings (“litigation capacity”, 

see Rule 30). Both questions are almost always closely linked to 

substantive law and reflect the idea that the capacity to sue or be 

sued corresponds to the general ability under substantive law to be 

the holder of rights or obligations. All natural and legal persons have 

that ability, but it may be extended for example to unborn children 

and entities that are not legal persons, such as trade unions, trusts 

etc. 

3.  For cross-border situations there is a special conflicts-of-law 

rule (see Rules 45 and 46). 

Rule 30. Litigation Capacity of Natural Persons 

(1) Litigation capacity is the capacity to exercise 

rights in civil proceedings. 

(2) Anyone who has the capacity to exercise rights 

or obligations in their own name under the 

substantive law shall be deemed to have litigation 

capacity. 
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(3) Anyone not within the scope of Rule 30(2) 

must be represented in proceedings by a 

representative according to the rules of the 

applicable law. 

Comments: 

1.  The terminology for litigation capacity varies amongst 

European jurisdictions, e.g., legal standing, litigation capacity, 

capacity to proceed, capacity to conduct proceedings or procedural 

legal capacity. All the different expressions, however, describe the 

same phenomenon (see Rule 29, comments). Rule 30(2) adopts the 

concept that is used in numerous European jurisdictions, which 

simply refers to the decisions made in substantive law with respect 

to the ability to act on one’s own account.  

2.  The term “capacity to exercise rights” is generally taken to 

refer to the capacity to enter into contracts. Some European 

jurisdictions do, however, have different rules concerning capacity 

to enter into contracts and for liability in tort law depending on the 

age of the persons and their ability to consider the legal 

consequences of their acts. Rule 30(2) thus adopts a general form 

of words, emphasising that capacity is determined by the applicable 

substantive law of the jurisdiction. 

3.  Persons who do not have full capacity under the applicable 

substantive law, even if they are a party to the proceedings, cannot 

conduct the proceedings on their own. They must be represented 

during the proceedings by their legal representative (see Rule 31), 

which should not be confused with the lawyer that is acting in the 

litigation based on a power of attorney or retainer. 

4.  The “applicable law” in the sense of Rule 30(3) can be either 

substantive or procedural law, but it does not mean applicable law 

in the sense of conflict of laws rules. Rules for cross-border 

situations are set out at Rule 45 and following. 

Rule 31.  Representation of Legal Persons and other 

entities 

Legal persons and other entities that are parties 

must exercise their rights through natural persons 

who are entitled to represent them according to the 

substantive law. 
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Comments:  

1.  According to Rule 29(2) the capacity to sue or be sued 

includes natural and legal persons as well as other entities, if under 

the applicable substantive law such an entity has the capacity to 

hold a right. Consequently, Rule 31 provides a rule on 

representation, which includes “other entities”, e.g., trusts, 

partnerships or unincorporated associations.  

2.  Rule 31 could, in future, also include technical entities, e.g., 

robots or artificial intelligence, as “other entities” if they have legal 

capacity under substantive law. 

Rule 32. Proof of Representation 

The court may, at any time in the proceedings, order 

the representative to prove the existence or scope 

of their power to act. 

Comments: 

1.  Where the court doubts a representative’s authority to 

represent a party or the scope of such representation, or where one 

of the parties challenges the existence or extent of such authority, 

the court may ask for proof. Rule 32 complements the general 

principle provided for in Rule 33, but it only applies to representation 

as provided by Rule 31. As such it does not apply to representation 

by a lawyer. 

2.  The scope of authority to represent a party is not defined in 

these Rules, as that will be determined by substantive law. 

Rule 33.  Court Review of its own motion (ex officio 
review) 

The Court shall at all times ensure compliance with 

Rules 29 to 31 and make any appropriate order. 

Comments: 

1.  European jurisdictions have different concepts for reviewing 

the requirements that must be met for proceedings to be admissible 

(see Rule 133 on admissibility). In all cases, the requirements set 

out in Rules 29 to 31 are of such importance, particularly in respect 

of the protection of parties that lack litigation capacity, that courts 

should, of their own motion (ex officio) ensure that they are 
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monitoring compliance with the requirements of these rules (also 

see Rule 4 sentence 3).While some European jurisdictions, such as 

Belgium, explicitly prohibit such a form of review, it is an approach 

that broadly prevails across Europe, and to a certain extent 

therefore can properly modify the general principle of party 

disposition.  

2.  Rule 33 also provides courts with a broad discretion to take 

such steps as are necessary to protect, for example, a party who 

lacks litigation capacity and has no representative (Rule 30(3)). In 

such a situation the court may appoint a representative or take other 

steps to ensure representation. It may stay the proceedings until a 

representative has been appointed.  

Rule 34. Persons Entitled to Bring Proceedings 

Persons with litigation capacity must bring 

proceedings in their own name and on the basis of 

their own substantive rights unless either these 

Rules or substantive law otherwise permit. 

Comments: 

1.  The rule that claimants can only bring proceedings based on 

their own substantive rights is a basic principle in many European 

civil procedure codes although often without there being an explicit 

rule to that effect. In specific circumstances, procedural or 

substantive law may exceptionally permit an individual to bring 

proceedings in their own name, even though it is based on another 

person’s claim. In these Rules the provisions on collective 

proceedings provide an exception to the principle set out in this Rule 

(see Rules 205-206, on collective interest injunctions, and Rule 207 

and following, collective proceedings). Additionally, for example, 

insurance law, trust law or rules under substantive law permitting 

derivative actions or subrogation can provide similar exceptions.  

2.  Where proceedings are brought by someone other than the 

right-holder upon agreement, the requirements of admissibility vary 

between European jurisdictions. Some require that the claimant has 

either a legal interest or at least a substantial economic interest to 

bring an action in the interest of the other person. While such 

matters can be left to substantive law, there is a general need to 

ensure that safeguards are in place to prevent misuse by the original 

“owner” of the claim authorising proceedings to be brought by 
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another person who does not have sufficient financial resources to 

meet any potential adverse cost order. Rules 3(e) and 133(e) may 

apply to prevent such abuse. Moreover, the Rules concerning the 

denial of legal aid (Rule 244(1)) or sanctions against lawyers 

involved (Rule 27(3) and (4)) may also be relevant in this regard. 

Rule 35. Public Interest 

A person who is authorised by law to act in the 

public interest, may act as a party or intervene in 

any proceedings. 

Sources: 

ALI/UNIDROIT Principle 13. 

Comments: 

1.  Some European jurisdictions have the tradition that public 

prosecutors or public regulators may intervene in civil proceedings 

in order to protect a relevant public interest. This will often apply in 

family proceedings, which are beyond the scope of these Rules, but 

may also become necessary in civil proceedings, e.g., in claims for 

damages arising from alleged anti-trust law infringements. It is, 

also, very often the case that the legal issues raised in appellate 

proceedings are often of general public interest. In such 

circumstances, it may become necessary for a representative of the 

public interest to be joined as a party to the proceedings, and 

thereby ensure that the appellate court can issue a final judgment. 

This is particularly important where the actual parties to the 

proceedings abandon the appeal.  

2.  More generally, intervention may be permitted in order to 

enable issues of public interest to be properly raised in the 

proceedings. The extent to which this form of intervention can be 

used will depend on European Union law and the law of the forum 

(see also for appeals Rule 153, comment 2). 
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SECTION 2 – Special Part 

A. Multiple Parties 

1. Joinder of parties 

Rule 36. Voluntary Joinder of Parties 

(1) Multiple parties may bring or defend claims in 

a single proceeding. They may do so if 

(a) their claims are closely connected, and 

(b) the court has jurisdiction with respect to 

all parties. 

(2) The court may, where it is necessary for the 

purpose of properly managing the proceedings, 

order the claims to continue as separate 

proceedings. 

(3) Each of the joined parties acts on their own 

account. Their actions or omissions in the 

proceedings shall not prejudice the other joined 

parties. 

Sources: 

ALI/UNIDROIT Principle 12.1; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rule 5.1. 

Comments: 

1.  Joinder of parties is a widespread concept in Europe albeit 

with numerous differences in terminology and in the requirements 

that must be met to give effect to it. Rule 36 provides a broad 

concept. The term “voluntary”, which may also be called 

“permissive”, joinder, which only requires there to be a close 

connection between claims, is used in order to distinguish it from 

“mandatory” joinder (Rule 38), where joinder is necessary for a 

specific reason. Parties may join their claims in a single action where 

the claims are legally or factually related (“closely connected”) or 

where they are asserting a single joint legal right, e.g., they are 

joint owners of a property. Where a single claimant has claims 

against multiple defendants they may only be asserted in a single 
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proceeding where the commonality requirement is satisfied, e.g., 

where a landlord can sue several tenants on the same ground.  

2.  Any rule on joinder of parties is closely related to the 

jurisdiction of the court. Rule 36(1)(b) emphasises that joinder is 

only possible if the court has jurisdiction with respect to all claims 

and parties. It does not create a jurisdictional rule of its own.131 

3.  The main difference between voluntary and necessary 

joinder of parties lies in the procedural consequences. In the case 

of voluntary joinder, the claims remain separate and are only 

formally bundled together for a joint hearing or the taking of 

evidence. Each party therefore acts on their own account without 

any procedural effects on the other joint parties. The court must 

also treat joined parties as individuals and, for example, summon 

them individually to hearings. Such joinder necessarily promotes 

effective management of proceedings and promotes proportionality 

(see Rules 5, 6, 37, 49 and 50) 

4.  Rule 36(1) deals with the situation where claimants have 

already commenced proceedings together or where one or several 

claimants have commenced proceedings against several 

defendants. Even if the requirements of Rule 36(2) are fulfilled, the 

court must be able to deal with those proceedings flexibly. It 

therefore provides the court with discretion to separate the joined 

claims and defences into separate proceedings. For consolidation of 

separately filed actions see Rule 37. In the case of genuine mass 

claims, where there are hundreds or thousands of claimants or 

numerous defendants, a simple joinder of parties may not be an 

efficient way to handle the litigation and numerous technical 

problems may arise, e.g., with respect to service, or provisional 

enforcement. Given this such claims are dealt with in Part XI. 

Rule 37. Consolidation of Separate Proceedings 

The court may order the consolidation of separate 

proceedings pending before it to enable them to be 

managed properly in a single proceeding. 

 
131 In cross-border settings Article 8(1) of Regulation (EU) No. 1215/2012 of 
the European Parliament and of the Council of 12 December 2012 on jurisdiction 
and the recognition and enforcement of judgments in civil and commercial 
matters (the Brussels Ibis Regulation) provide a broad basis for the joinder of 
parties domiciled in another European Union member state. 
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Sources: 

ALI/UNIDROIT Principle 12.5. 

Comments: 

1.  If the parties do not bring a single proceeding jointly from 

the outset or do not sue several defendants jointly, the court should 

have the power to consolidate them into a single proceeding.  

2.  The requirements of Rule 36(1) must be fulfilled to effect 

consolidation under Rule 37, and any such consolidation must be 

necessary to facilitate effective case management.  

3.  The consolidation of proceedings that are pending before 

different courts must not disregard rules on jurisdiction (see Rule 

146(2), comment 4).  

Rule 38. Necessary Joinder of Parties 

(1) A proceeding must be brought by or against 

parties jointly where either the joint nature of the 

legal right or the substantive law requires a 

judgment to bind all of the joined parties in the 

same terms. 

(2) A procedural act carried out by one or more of 

the joined parties shall affect all such parties. 

(3) In the case of settlement, waiver of claim, or 

an admission, all the joined parties must consent to 

be bound by the act. 

Comments: 

1.  Necessary joinder is a procedural concept which follows the 

classifications and specifications of substantive law. Where the 

claims or obligations of several persons are so closely connected 

that they cannot be adjudicated upon differently, or where 

individuals jointly hold a right and the court can only therefore 

decide the case on a unitary basis i.e., its decision cannot but bind 

all the claimants or defendants, joinder of such parties is 

“necessary”. Examples of such situations are, for instance, where 

claimants can only act jointly under substantive law or where 

defendants can only be subject to a collective liability. If joinder of 

parties is in fact necessary, the proceedings must be brought jointly 
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by claimants or against defendants. If the parties fail to do so, the 

proceedings will be dismissed. 

2.  In some European jurisdictions, a significant consequence of 

necessary joinder is that if one of the parties does not appear they 

are taken to be represented by the other joint party or parties and, 

hence, they cannot be subject to any judgment by default.132Rule 

38(2) and (3)adopt a broader concept,133according to which any 

procedural act by one of the joint parties operates to the advantage 

of all of them, with the exceptions provided in Rule 38(3). 

3.  The situations described in Rule 38(3) are exceptional 

because settlements, waivers of claims or admission by defendant 

that acknowledge the validity of the claim, rather than merely of 

particular facts, will either completely or partially terminate the 

proceedings and no decision on the merits will be necessary. 

Therefore all joint parties must be part of the settlement or consent 

to the waiver or admission. 

2. Intervention and Third Parties 

Rule 39. Principal Intervention 

Anyone not a party to proceedings who claims a 

right in its subject matter, may bring a claim directly 

against one or more of the parties in the court, in 

which the dispute is pending at first instance or, if 

the Court so permits, on appeal. 

Sources:  

ALI/UNIDROIT Principle 12.2 

Comments: 

1.  Principal (or main) intervention is a widely accepted concept. 

The requirements for intervention necessarily differ across Europe. 

In essence, Rule 39 is a venue rule, and should therefore have a 

limited scope of application. It permits a non-party to intervene on 

their own initiative in those cases where they have a claim to be 

 
132 See, for instance, Austria CPC Sec. 14; Bulgaria CPC Sec. 216 (2); 
Germany CPC Sec. 62; Greece CPC Article 76 (4). 
133 See, for instance, Greece CPC Article 76(3); Sweden CJP, Ch. 14 Sec. 
8(2); Switzerland Federal CPC Article 70(2). 
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entitled to the claim or right which is the subject matter of a pending 

action between other parties. In terms of jurisdiction the non-party 

may benefit from the fact that proceedings are already pending and 

that they may sue both parties who are already before the court 

where proceedings are pending. Rule 39, for example, authorises a 

non-party to pending proceedings to intervene where they claim to 

be the owner of real estate property that the claimant and the 

defendant also claim to own.  

2.  Rule 39 is based on the assumption that the intervenor has 

a right to intervene and that the intervention is not subject to 

admission or discretion by the court.134If the requirements for such 

intervention are not met, any application or proceeding brought by 

the intervenor will be dismissed on general procedural grounds.  

3.  European jurisdictions differ with respect to the possibility 

and time frame for pursuing a main or principal intervention 

depending on their appellate process. Rule 39 follows the widely 

accepted approach that principal intervention, at first instance, is 

permitted at any time. If intervention were permitted until a final 

and binding judgment was handed down, the intervenor might be 

restricted in their ability to present new facts and evidence 

depending on the respective appellate systems. Therefore Rule 39 

requires court permission for any principal intervention at the 

appellate level and the court in exercising its discretion will have to 

take into consideration the benefits of such intervention in the light 

of the scope of the applicable appellate (see Rules 169 and 174).  

4.  As the intervenor becomes a party to the proceedings, Rules 

29-33 apply automatically upon intervention taking place. 

Rule 40.  Voluntary Intervention in Support of a 
Party 

(1) Anyone who has a legitimate interest in one or 

more parties succeeding in proceedings may 

intervene in support of their claim or defence. They 

may intervene at any time before the final hearing 

is concluded. 

(2) The intervenor in support of a party may not 

object to any procedural step already taken in the 

 
134 See, for instance, Belgium CPC Sec. 813; Bulgaria CPC Sec. 225; Hungary 
CPC Sec. 55, 56; Sweden CPC Sec. 10). 
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proceeding. Intervenors may, however, take any 

procedural step that the party they support may 

take if this is not in conflict with any procedural step 

taken by that party. 

Comments: 

1.  Intervention in support, or accessory intervention, can be 

found in numerous European jurisdictions. It can be either the 

voluntary intervention by a non-party or mandatory intervention 

based on notice being given by one of the parties (see Rule 42). 

Under the most common form, accessory intervention permits a 

person who was not originally party to the proceedings to intervene 

in support of one of the parties whose success or not in the pending 

proceedings affects the interests or the legal position of the 

intervenor. 

2.  The consequences of such intervention differ considerably 

across Europe. In France and European jurisdictions that have 

adopted the French system135 the intervenor becomes a party to the 

proceedings and the judgment binds them. However, since the 

intervention in support is accessory to the main claim, the 

intervenor may participate in any appeal procedure or second appeal 

procedure only if the supported party brings such an appeal or 

second appeal. Nevertheless the intervenor may bring an appeal in 

their own right if the respondent to the appeal does not contest it 

and the appeal court will have no power to dismiss such an appeal 

in those circumstances on that ground. In other European 

jurisdictions the court will not decide on the alleged claim of the 

supported party against the intervenor.136The intervenor does not 

become a party to the litigation, but can act in the interest of the 

supported party or even take over the presentation of their case. 

Nevertheless, a final judgment will have a binding effect on the 

intervenor, where they are subject to a non-party notice (Rule 42). 

This effect will apply in such circumstances irrespective of whether 

the non-party becomes an intervenor or refuses to join the 

proceedings. This effect, however, becomes relevant only in any 

subsequent litigation between the supported party and the 

 
135 See, for instance, Article 331-333 of the French CPC and Sec. 223 of the 
Bulgarian CPC. 
136 See, for instance, such as Austria [case law OGH JBl. 1997, 368], 
Germany CPC Sec. 72-74, 68; Hungary CPC Sec. 58-60; Italy CPC Sec. 106, 
167 (2), 272; Sweden CJP Ch. 14 Sec. 12; Switzerland Article 80, 77. 
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intervenor. In order to avoid complex rules on the binding effect of 

a judgment between the parties upon the intervenor, Rule 42 

assumes that the intervenor in support becomes a party to the 

litigation. 

3.  Some European jurisdictions, such as Belgium, France or 

Germany, permit intervention in support at any time until the end 

of the trial and the intervenor takes the case as they find it. This has 

been adopted as a general principle in Rule 40(1). As the court has 

to decide on the application to intervene (Rule 41), the court may 

balance the pros and cons of an intervention in appellate 

proceedings. 

4.  It is also common ground that an intervenor needs not only 

accept the procedural situation as it is at the time of their 

intervention. They are not allowed to contradict the position already 

taken by the supported party. They can thus only support a party. 

Therefore the intervenor is not allowed to take procedural actions 

that are inconsistent with or contradict those taken by the supported 

party.137 

Rule 41. Notice by Voluntary Intervenors 

(1) Anyone seeking to participate in proceedings 

as an intervenor under the preceding Rules must 

make an application to the court. The application 

must state the basis on which intervention is 

sought. Notice of the application shall be given to 

the parties.  

(2) The parties shall be heard concerning the 

proposed intervention. The court may order the 

applicant and the parties to attend an oral hearing. 

(3) An application to intervene does not suspend 

the proceedings unless the court orders otherwise. 

Comments:  

1.  Rule 41 applies to Rule 39 only in so far as permission is 

necessary for principal intervention in the appellate instance. It does 

 
137 See, for instance, Germany CPC Sec. 67; Greece CPC Article 82; 
Switzerland Federal CPC Article 76 [2]. 
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not apply to principal intervention in proceedings pending at first 

instance. 

2.  It is a widely accepted that intervention in support of one of 

the parties requires court permission. Therefore a formal application 

is necessary and the parties must be notified. Notice within the 

meaning of Rule 41(1) means formal service on the parties. The 

court should hear the parties before it rules on the intervenor’s 

application (Rule 41(2)). If the requirements of Rule 40(1) are not 

met, the court should refuse to permit intervention to take place. If 

there is a dispute over admissibility of the intervention, the 

proceedings should not be delayed and the court may continue with 

the proceedings in order to avoid the process being used abusively 

(Rule 41(3)). 

3.  Rules 40 and 41 adopt a system according to which the non-

party becomes a regular party to the proceedings and can be subject 

to a res judicata decision with respect to the claim against them. 

Therefore a non-party notice (Rule 42) must fulfil the requirements 

of a document instituting the proceedings and formal service is thus 

necessary.  

Rule 42. Third-Party Notice 

(1) A party may give any person notice of the 

dispute if, in the event of that party’s claim or 

defence being unsuccessful, they might have a 

claim against or be subject to a claim by that 

person. 

(2) A person given notice under Rule 42(1) 

becomes a party to the proceedings unless the 

court, upon application, orders otherwise. 

(3) The third-party notice must state the matter at 

issue and the reason why they have been given such 

notice. 

Comments: 

1.  Rule 42(1) sets out the requirements of third-party notice. It 

is necessary that a party demonstrates that they have a claim 

against a third-party or that they will be subject to a claim by them, 

if they lose the claim in the pending proceeding. For instance, in a 

dispute between the seller and buyer of an allegedly defective car, 

the seller, if held liable in the litigation with the buyer, may have a 
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claim for recourse against the car manufacturer. The seller may 

therefore serve a third-party notice on the manufacturer. 

Unsuccessful within Rule 42(1) means either partially or totally 

unsuccessful.  

2.  Rule 42 adopts a system according to which the third-party 

becomes a regular party to the proceedings and can be subject to a 

res judicata decision with respect to the claim against them. 

Therefore any third-party notice must fulfil the requirements of a 

document instituting the proceedings and formal service is thus 

necessary.  

3.  Rule 42 may result in existing rules on jurisdiction, which are 

not part of these rules, to be modified. If the third-party becomes a 

party, generally as a defendant, to the pending proceeding 

regardless of whether the court seised has jurisdiction for an action 

against the non-party according to any applicable rules on 

jurisdiction, third-party notices would have far-reaching 

consequences not covered by Rule 42 without an additional 

clarifying rule on jurisdiction such as that set out in Article 8(2) of 

the Brussels Ibis Regulation. In contrast, in the French system, 

solely upon service of notice the third-party cannot contest the 

court’s jurisdiction and cannot even invoke an agreement on 

jurisdiction with the party having initiated the third-party notice.138 

Lacking any rule on jurisdiction that covers jurisdiction over the 

third-party, the court must deny the admissibility of the third-party 

notice (see Rule 42(2)). 

4.  Rule 42 does not allow the court to invite the parties to serve 

a third-party notice or to issue such a notice of its own motion (ex 

officio). 

5.  See Rule 54 on the application of this Rule to defendants. 

Rule 43. Amicus Curiae 

(1) Any natural or legal person, or other entity, 

may provide the court with submissions concerning 

important issues in proceedings with the consent of 

the court. The court may also invite such 

submissions.  

 
138 See Art 333 of the French CPC. 



ELI – UNIDROIT Model European Rules of Civil Procedure 

125 

(2) Before giving its consent, or inviting 

submissions, under Rule 42(1) the court must 

consult the parties. 

Sources: 

ALI/UNIDROIT Principle 13. 

Comments: 

1.  Rule 43 permits “entities” to act as amicus curiae. This 

includes unincorporated public or private organisations, NGOs and 

other interest groups, public regulators, and Ombudsman. 

B. Substitution and Succession of Parties 

Rule 44. Substitution and Succession 

(1) At any time after proceedings are commenced 

the court must permit the substitution or the 

succession of a party by another person where the 

law requires it. 

(2) At any time after proceedings are commenced 

the court may permit the substitution or the 

succession of a party by another person if that is 

appropriate in the interest of the good 

administration of justice. 

(3) Unless the court orders otherwise, the 

proceedings continue upon substitution or 

succession of a party from the position they had 

reached at the time substitution or succession was 

effected. 

Sources:  

ALI/UNIDROIT Principles 12.3. 

Comments: 

1.  Rule 44 covers two situations. Primarily it deals with 

voluntary substitution, e.g., where a claimant discovers that they 

have sued the wrong defendant or where a claimant is not the 

proper party because, for instance, a company’s legal representative 

brings proceedings in their name rather than the company’s name. 

In many European jurisdictions, such as France or Belgium, it is not 
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possible to substitute a person who is not a proper party before the 

final judgment. In such cases the final judgment will usually decide 

that the proceedings were brought against the wrong defendant. In 

other European jurisdictions, such as Germany or the United 

Kingdom, it is possible to effect the substitution of a party for the 

proper party as soon as such a mistake is known. Such an approach 

may be subject to party consent or court approval. This approach, 

adopted here, reduces delay, and promotes proportionality in 

proceedings. 

2.  Rule 44(1) also deals with party succession arising from the 

assignment of claims for relief, the transfer of debts, the death of a 

party, loss of capacity to litigate, or insolvency.  

3.  Where substantive law or other procedural rules, such as 

arising from insolvency law, require party substitution the court may 

not normally refuse to order substitution to take effect (Rule 44(1)). 

In all other cases the court must order substitution to take place in 

accordance with Rule 44(2). As a general rule, proceedings are not 

suspended when substitution takes effect, however it may be 

necessary for the court to make provision for the party succeeding 

or substituting for the original party to be given time to prepare their 

case properly. The court may thus grant an adjournment of the 

proceedings. 

4.  The court’s decision on costs (Rule 239) must particularly 

take account of the substituted party’s costs and their possible 

reimbursement according to the specific circumstances of the 

proceedings (see generally Rule 241).  

SECTION 3 – Cross border issues 

Rule 45. Capacity of foreign nationals to be a party  

The capacity of foreign nationals or legal persons 

incorporated outside the forum State shall be 

assessed for foreign nationals according to the law 

of the country of their habitual residence or their 

citizenship, and for legal persons according to the 

law of the State of their incorporation. 
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Comments: 

1.  It is a generally accepted rule that the capacity of foreign 

persons to be a party to proceedings is to be assessed according to 

the law of the country of their nationality. Where an individual has 

capacity under the law of the country of their nationality, they will 

have the capacity to be a party to proceedings.  

2.  Notwithstanding the generally accepted approach, Rule 45 

adopts the approach to determining capacity that is broadly found 

in European conflict of laws, i.e., that in the absence of party choice, 

applicable law is determined by the habitual residence of affected 

persons rather than nationality.139 

It is also settled case law of the European Court of Justice that 

companies incorporated in a European Union Member State may 

transfer their centre of administration or seat without losing the 

capacity to hold rights, and hence their capacity to be a party in civil 

litigation, acquired in the place where they were incorporated. Rule 

45 extends this approach to persons who have their habitual 

residence outside, or are incorporated outside, the European Union. 

Rule 46. Litigation capacity 

(1) A non-resident’s litigation capacity shall be 

assessed according to the law of their habitual 

residence or their citizenship. 

(2) A non-resident who lacks capacity to conduct 

litigation under the law of their habitual residence 

or citizenship but has such capacity under the law 

of the forum State may take procedural steps in 

proceedings on their own behalf. 

(3) A legal person, incorporated outside the forum 

state, shall have its litigation capacity assessed 

according to the law of the place of incorporation. 

 
139 See, for instance, Rome I and II Regulations and Regulation (EU) No 
650/2012 of the European Parliament and of the Council of 4 July 2012 on 
jurisdiction, applicable law, recognition and enforcement of decisions and 
acceptance and enforcement of authentic instruments in matters of succession 
and on the creation of a European Certificate of Succession. Also see the 
European Court of Justice’s case law on the transfer of the seat of companies 
within the European Union (Überseering, Centros, Inspire Art). 
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Comments:  

1.  It is a common and generally accepted rule that, in principle, 

litigation capacity is governed by the same law that determines 

capacity to be a party. Nevertheless, non-residents who lack 

litigation capacity under the law of the country of their habitual 

residence may still act on their behalf if they have litigation capacity 

in the forum State (see Rule 30 on litigation capacity).  

2.  A foreign association should have the same right to bring an 

action in the forum State as an association registered in that state. 

This should be the case except where specific administrative 

authorisation is required (see Rules 204 – 205, and 208 and 

following).  

PART III – CASE MANAGEMENT 

Rule 47. Careful Conduct of litigation by the Parties 

Parties must present their claims, defences, factual 

allegations and offers of evidence as early and 

completely as possible and as appropriate to the 

careful conduct of litigation in order to secure 

procedural expedition. 

Sources:  

ALI/UNIDROIT Principles 7, 11 and 22. 

Comments: 

1. In general, responsibility for the efficient and speedy 

resolution of disputes is shared between the court and parties (see 

Rule 2). The court will not be able to fulfil its general case 

management duty (see Rule 4) without party co-operation (see Rule 

3(b) and (e)). Rule 47 articulates the mandatory duty placed on 

parties requiring their co-operation with the court and its content. 

2.  Some European codes of civil procedure set short time limits 

for individual procedural steps to be taken by the parties 

consistently with their duty to conduct proceedings in a responsible 

manner consistent with the aims of securing expedition and 

efficiency. Moreover, they provide courts with the power to extend 

time limits in appropriate circumstances, such as where a party has 

been unable to comply with the initial time limit for reasons outside 
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their control. Other European procedural codes set out a more liberal 

approach, avoiding short time limits and providing flexible time 

limits, which can be adapted to the needs of individual cases 

depending on the circumstances of the proceedings, for the 

completion of procedural obligations. In such codes the procedural 

calendar is, in principle, considered an essential part of the court’s 

responsibility for active case management (see Rules 2, 4, and 49 

(4)), with specific time limits being the exception rather than the 

rule (see, for instance, Rules 54(1), 156, 159, 165, 179(3), 

and 183). 

3.  The efficiency of flexible judicial timetables depends on the 

parties providing the court with all necessary and relevant 

information concerning their approach to the proceedings. To carry 

out its management responsibility effectively, the court must have 

the parties’ co-operation. Hence the need for the present obligation 

on the parties to provide the court with relevant information in a 

timely fashion. In so far as appropriate, the pre-commencement 

duty placed on parties to provide each other with information 

concerning the core elements of their dispute, and potential 

management timetable for proceedings, facilitates the later 

provision of adequate information to the court (see Rule 51).  

4.  Court and party co-operation concerning the effective 

management of proceedings does not, however, mean that parties 

are required to provide the court with all relevant matters 

concerning their respective cases, e.g., facts and evidence, from the 

start of proceedings. Effective co-operation with the court and 

effective management requires the court and parties to ensure that 

such material is presented at an appropriate time, in the 

circumstances of the case, so that the court can properly manage 

its overall caseload effectively (see Rule 27, comment 3). 

Consequently, and consistent with the principle of proportionality 

(see Rules 5-7), it would generally be sufficient for parties to provide 

the court at the initial stage of proceedings with factual assertions 

and information on relevant means of evidence-taking, to the extent 

that their relevance to the proceedings is, at that stage, reasonably 

clear and foreseeable. Party co-operation requires them to take 

reasonable steps; it is not an absolute or strict obligation. To ensure 

that parties fulfil their duty to co-operate properly, the court ought 

to monitor their conduct throughout the proceedings. It ought to 

require the parties to take such steps as it considers necessary to 

fulfil the obligation when it considers that such steps are necessary 
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for the proper management of proceedings (see Rules 4 sentence 3, 

24(1) and (2), 25(3), 26(2) and 48). 

Rule 48. Court control of proceedings  

At all stages of the proceedings the court must 

monitor whether parties and their lawyers comply 

with Rule 47 and any order made under Rule 49. 

Sources:  

ALI/UNIDROIT Principles 7.1, 14, 22.1 and 2. 

Comments: 

1.  Rule 48 should be read together with the general rules on co-

operation between parties and court (see Rules 2-4). Those Rules 

also address the court’s continuing duty to monitor parties’ 

compliance with their responsibilities (see Rule 4(3)). Rule 48 

specifically refers to the parties’ duty to conduct the litigation 

carefully with a view to securing procedural expedition (see Rule 47) 

and to the parties’ duty to pay due attention to, i.e., comply with, 

the court’s case management orders (see Rules 49 and 50).  

2.  The court is required to monitor all of the parties’ procedural 

responsibilities. On the one hand it must monitor how the parties 

manage their own procedural risks, such as the burden to introduce 

all facts relevant to their case (see Rule 24(1)), to offer sufficient 

means of evidence (see Rules 25(1) and 94) and cogent legal 

contentions (see Rule 26(1)) to convince the court of their case. On 

the other hand it is required to monitor how the parties fulfil their 

duties properly and in a timely fashion, breach of which may result 

in the imposition of sanctions or other adverse consequences arising 

from the non-compliance such as, for instance, preclusion (see Rules 

27, 47, and 93), the drawing of adverse inferences (see Rules 27(3), 

54(3), 88(1)(b) and (3), 99(a) and 110), or costs, fines, or 

astreintes, or proceedings for contempt of court (see Rules 27(3) 

and (4) and Rule 99(b)). 

3.  The court may not preclude or otherwise sanction a party if 

it did not carry out its monitoring role effectively, and as a 

consequence the parties fail to comply with these Rules and thus 

are required to seek an amendment or other relief (see Rule 27(1)). 
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4.  See further Rule 33, which establishes the court’s duty to 

ensure compliance with Rules 29-31, and provides the means to 

take remedial action in respect of non-compliance. 

Rule 49. Means of Case management 

Where necessary for the proper management of 

proceedings, the court shall, in particular: 

(1) encourage parties to take active steps to settle 

their dispute or parts of their dispute and, where 

appropriate, to use alternative dispute resolution 

methods; 

(2) schedule case management conferences; 

(3) determine the type and the form of the 

procedure; 

(4) set a timetable or procedural calendar with 

deadlines for procedural steps to be taken by 

parties and/or their lawyers; 

(5) limit the number and length of future 

submissions; 

(6) determine the order in which issues should be 

tried and whether proceedings should be 

consolidated or separated; 

(7) determine the separation of questions 

concerning jurisdiction, provisional measures and 

statutes of limitation for early decision upon special 

hearings; 

(8) consider necessary amendments regarding the 

parties’ proper representation, the consequences of 

changes related to the parties to litigation and the 

participation of third parties, intervenors, or other 

persons; 

(9) consider amendments to the pleadings or 

offers of evidence in the light of the parties’ 

contentions; 

(10)  require a party’s appearance in person or 

require a party’s representative, who should be fully 

informed of all matters relevant to the proceedings, 

to be present at a court hearing; 
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(11)  address the availability, admissibility, form, 

disclosure and exchange of evidence and, if 

adequate to the state of proceedings, 

(a) determine the admissibility of evidence; 

(b) order the taking of evidence. 

Sources: 

ALI/UNIDROIT Principles 7, 22.2, and 14; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rule 18. 

Comments: 

1.  Rule 49 sets out the court’s general duty of active case 

management (Rule 4(1)), which is part of the principle of co-

operation (Rules 2-4). Some European jurisdiction’s national 

procedural codes do not specify or enumerate the possible means 

by which a court can manage cases; they simply articulate the 

power in a general rule. At the present time there is, however, a 

strong legislative tendency towards listing the court’s various 

possible means of case management because comparative and 

historical procedural empiricism may demonstrate that reminding 

judges of their various powers, competences, and duties is beneficial 

and that it properly stimulates their organisational endeavours by 

ensuring that they maintain a sufficient degree of oversight of 

individual proceedings and take proper steps to guide the parties in 

the proper conduct of litigation.140 

2.  Traditionally continental procedural scholarship differentiates 

between organisation of procedural and material or substantive 

court management (see Rule 24). The former includes managing the 

 
140 See, e.g., for France, particularly Arts. 760 and following, 763 to 771 
Code of Civil Procedure, which enumerates the possible means of case 
managment available to the president of the responsible judicial body and of the 
instructing judge; for Spain, Arts. 415 to 429 Code of Civil procedure, which list 

nearly all available means of case management applicable to an early 
management hearing; for Germany, particularly § 273 German Code of Civil 
Procedure; for England, see Civil Procedure Rules, Part 3, particularly Rule 3.1 
and 3.1 A, for complex cases Part 29 with PD 29 and for the commercial court 
Part 58 with PD 58; for Italy, Art. 185 Civil Procedure Code; for Austria, §§ 180 
(2), 182, 183, 257, 258 Civil Procedure Code; for Switzerland, Arts. 56, 124 to 
127 Civil Procedure Code; for the draft Rules of Procedure of the Unified Patent 
Court, Rule 9 and Rules 331 and following, and specifically the lists in Rules 332 
and 334; for the Netherlands, see especially Rule 7.6 of the Rules for the 
International Chambers of the Amsterdam District Court and Court of Appeal 
(NCC). 
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time schedule and necessary organisational steps in proceedings 

whereas the latter involves judicial control of the relevance of facts 

and the means of evidence for the parties’ cases, including the 

provision of judicial feedback aimed at protecting the parties from 

failing to properly develop their respective cases. Today, 

organisational or procedural judicial case management is common 

standard of all European procedural cultures be they traditionally 

oriented to more judge dominated or more party dominated 

procedural models. Differences do, however, still exist in respect of 

material or substantive case management. In some European 

jurisdictions it is practised as a strict duty, whereas in others it is 

viewed as a judicial competence that is to be exercised flexibly by 

the court as an aspect of its overriding discretion. A further approach 

is seen in other European jurisdictions which adopt a mixed 

approach with both strict duties and discretionary measures. Others 

again, such as the common law jurisdictions do not recognise 

material or substantive case management. These Rule adopt the 

third, mixed, solution with some case management powers being 

subject to a strict duty, and hence must be carried out, with others 

being discretionary, and hence may be carried out by the court. 

3.  While a strict differentiation between the two types of case 

management may be discerned in scholarly works, in practice such 

a sharp differentiation is neither possible nor particularly helpful. 

There is a strong interdependence between organisational and 

substantive case management, and some management methods 

may in reality have both an organisational and substantive 

character. The simple reason for this interdependence is the fact 

that beneficial organisational case management is only possible on 

the basis of an understanding of the decisive issues of the dispute 

by the court in the light of communication with the parties. Rule 49, 

therefore, does not list possible means of case management 

according to whether they can be categorised as organisational or 

substantive forms of case management. On the contrary, it sets out 

the means of case management in the sequence in which they would 

be expected to be utilised in the timely progression of proceedings, 

and in respect of how they would be considered during the various 

procedural stages. It is apparent, however, that the order suggested 

here is debatable. 

4.  All of the means of judicial case management correspond 

with other Rules that detail the subject of a possible court order. 

The following list of comments is designed to give a survey of the 
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most important corresponding Rules for each of the listed means of 

case management. 

i. Settlement endeavours: Rules 3(a), 9, 10, 26(3), 51, 57 

and following, 141, 241(2), 221 and following, and 229 and 

following. 

ii. Case management conferences: Rules 61, 65(3), 66(2), 

and 178(2). 

iii. Type and form of the procedure: Some national civil 

procedure codes provide for different procedural tracks 

adapted to the degree of complexity of the case. Regulation 

(EC) 861/2007 of 11 July 2007 establishing a European Small 

Claims Procedure in transnational cases contains special 

procedural rules for simplified proceedings, and national forms 

of small claim procedures are still in force for domestic cases 

in most European Union member states, as well as in other 

European jurisdictions. In some countries small claims are 

subject to rules concerning special jurisdiction and, 

consequently, determination of the type of procedure and of 

subject matter jurisdiction (Rule 49(7)) may coincide. These 

Rules propose model rules for ordinary civil proceedings and 

leave, in principle, the constitution of special kinds of 

procedure, for instance of document-based procedure or of 

procedures in billing matters, to national design. Such design 

may also be facilitated through the flexible use the general 

case management powers in these Rules. These Rules do, 

however, provide for special sets of provisions that could be 

considered a special type or form of procedure. They do so 

rarely though, e.g., joint applications for party-agreed-

proceedings (Rules 57 – 60 in connection with Rule 26(3)), 

proceedings that terminate with early final judgments (Rule 

65) or proceedings on preliminary issues (Rule 66) that modify 

the generally applicable Rules, proceedings using digitised 

forms of communication and video-conferences (Rules 18(4), 

97(3)), or collective proceedings (Rules 204 and following) 

which provide for special rules on case management (Rules 

213, 215, 218(1)(e)). 

iv. Timetable with deadlines: Rules 61(3), 92(1), 213(2), 

215(3), 223(2)(b), and 232(b). 
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v. Limitation of the number and length of submissions: Rule 

5 (proportionality) and Rule 11 (fair opportunity for the 

presentation of a parties’ case). 

vi. Order of issues to be tried: Rules 64(5)(a) and 92(1). 

Rules 36 – 38, 146 on consolidation and separation; 

vii. Separation of determination on jurisdiction, provisional 

measures and limitation: Rules 51(3)(c), 65(2)(a), 66(1)(a), 

67, 184 and following. 

viii. Amendments regarding party representation: Rules 14, 

15, 29-32, 33, 164 on changes related to the parties, and 

Rules 39-44 on the participation of non-parties. 

ix. Amendments to pleadings or offers of evidence: Rules 

23(1), 27(1), 55, 59, 63(2), 64(4), 96. 

x. Party appearance and representation: Rules 16(2), 

49(10), 64(5)(b), 65 (3), 66(2). 

xi. Availability, admissibility, form, disclosure, exchange 

and taking of evidence: Rules 3(c), 25, 51(2)(c), 53(2)(b) and 

(4), 55(1), 57(3), 62(2), 63, 64(5)(c), (6) and (7), 88(3), 89-

96, 97, 100 and following, and 111 and following. 

Rule 50. Case Management Orders 

(1) The court may make any case management 

order on its own motion or on application of a party. 

When orders or decisions are made without prior 

consultation with the parties or on a without-notice 

(ex parte) basis, parties not previously heard may 

apply for the order or decision to be reconsidered at 

a hearing or on the basis of written submissions. 

(2) If the parties agree on a case management 

measure the court shall not determine differently 

without good reason. 

(3) The court may vary or revoke any case 

management order upon a party’s or its own 

motion. 

Sources:  

ALI/UNIDROIT Principles 7.2 and 14; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rules 18.3, 20, 22.1 and 22.2, 22.4, 

and 23. 
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Comments: 

1.  All European jurisdictions’ procedural codes employ court 

orders or court directions as a means of communication between 

the court and parties in order to facilitate effective case 

management as provided in Rules 48 and 49. In most systems, 

however, there is no generally effective mechanism to generate 

court orders, to revoke or modify them. Some procedural codes 

place specific weight, and provide rules accordingly, on the right to 

be heard before the court is able to render, modify or revoke court 

orders. Others lack any real regulation, which can lead judges into 

poor managerial practice such that they render orders etc., without 

having communicated with the parties in the manner of a corporate 

executive or an official administering a command economy. Rule 50 

is intended to ensure that management under these Rules is carried 

out effectively and with sufficient respect for the parties’ right to be 

heard. It ought to be carried out so as to ensure that the 

management process is not too complicated, time-consuming or 

expensive. (see Rule 11). 

2.  The process of rendering court orders under Rule 50 is 

intended to be characterised by flexibility in so far as court orders 

can be made on the court’s own initiative or upon the application or 

motion of a party. Prior consultation with the parties is a matter of 

discretion. The same applies to modification or revocation of court 

orders (see Rule 50(1)).To give appropriate effect to the right to be 

heard, upon a party’s application for an order made without it being 

heard previously to be reconsidered, it must be reconsidered in the 

light of the parties’ submissions (see Rule 50(1) and Rule 11 

establishing a right to respond to any court order). Flexibility 

prevails again in authorising the court to determine whether such 

submissions should be in oral or written form according to its 

overriding discretion when deciding how to deal with a party’s 

application for a rehearing. The significance of the parties’ right to 

be heard is made clear by Rule 50(2), which requires the court to 

articulate a good reason for refusing to approve a party-agreed case 

management order. 

3.  Numerous Rules correspond with Rule 50: Rules 48 and 27, 

28 on monitoring compliance with court orders and on sanctions for 

non-compliance; Rules 92(1), (3), 99, 102(2), 104, 105(2), 106(2), 

107, 110, 120(3), 121(3), 122(3), 126(2) and (4) on court orders 

regarding evidence-taking; Rule 178 on immediate challenges to 

procedural errors by the court and conclusive waiver by the parties; 
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and Rules 213(2) and (4), 215(3) and (4), 218(2), 219(2), 229, and 

232(b) on specific modifications concerning collective proceeding 

orders.  

4.  A serious problem for European jurisdictions’ national 

procedural codes has been the availability of separate appeals 

concerning procedural errors in lower courts. On the one hand, it 

may increase the duration of proceedings if serious mistakes are 

only subject to appellate review of final decisions on the whole 

dispute. On the other hand, the ready and generous availability of 

an appellate process can be a significant source of unnecessary 

litigation delay and duration. These Rules, in principle, do not permit 

separate appeals against rulings on challenges of procedural errors. 

This general rule is subject to a very limited number of exceptions 

(see Rule 179). In appropriate cases, Rule 66 and Rule 130(1)(d) 

permit a judgment on a preliminary procedural issue, which could 

be res judicata (see Rule 148(1)) to be subject to an appeal (see 

Rule 153). It is, however, within the court’s overriding discretion, 

which must itself be exercised consistently with its general duties 

(see Rules 4 and 5), whether to render a separate judgment on 

preliminary procedural issues. In exercising that discretion, the 

court may take into consideration the possibility of appellate 

proceedings because, in the absence of the possibility of an appeal, 

its judgment may in the circumstances be unreasonable. Given this 

possibility to render such a judgment and the nature of the 

applicable discretion, the general lack of access to appeal for 

procedural errors is not subject to any serious prospect of abuse. 

5.  Rule 50 does not regulate the procedural rights of third 

parties or non-parties who are affected by court orders directly. 

Special rules apply, in some cases with reference to Rule 50. Non-

parties are, for instance, subject to sanctions if they fail to comply 

with duties to contribute to evidence-taking (see Rule 99). Also see 

Rules 27 and 28, concerning applications for relief. Orders requiring 

access to evidence to be given by parties and non-parties (see Rules 

107 and 101) are to be rendered by the court according to Rule 50, 

such that applications by any non-party affected by the order may 

be made seeking its reconsideration, revocation or modification (see 

Rule 107(4)); orders granting access to evidence made without-

notice are allowed in exceptional cases only and orders made before 

proceedings have commenced and without the court having heard 

affected parties or non-parties are ordinarily not permitted (see Rule 

107(2) and (3)). Non-parties have, in contrast to parties, a general 
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right of appeal having challenged procedural errors in time (see 

Rules 178, 180). 

6.  See Rule 27 on sanctions for non-compliance and Rule 48 on 

monitoring. 

PART IV – COMMENCEMENT OF PROCEEDINGS 

SECTION 1 – Pre-commencement procedural duties 

Rule 51.  Duty to promote consensual resolution 
and effective management 

(1) Before proceedings are issued, parties shall co-

operate with each other in order to avoid 

unnecessary disputes and costs, to facilitate the 

early consensual resolution of their dispute and, 

where such a resolution is not possible, the 

proportionate management of future proceedings 

according to Rules 2-11 and 47-50. 

(2) In order to further the general duty set out in 

Rule 51(1) parties may: 

(a) provide each other with concise details of 

their potential claims or defences; 

(b) clarify and, wherever possible, narrow the 

legal and factual issues in dispute; and 

(c) identify relevant evidence so as to 

facilitate effective and early assessment of 

the merits of their positions. 

(3) Parties may also: 

(a) consider a possible timetable for 

proceedings; 

(b) estimate the potential cost of proceedings; 

(c) consider issues of limitation, jurisdiction, 

provisional measures, and of any other 

procedural matter. 

Sources:  

ALI/UNIDROIT Principles 24.3 and 25.2.  
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Comments:  

1.  Rule 51 implements the general principles on co-operation 

and settlement set out in Rules 2, 3 and 9. Rules 3(a) and 9, which 

describe the obligation placed on parties to contribute to settlement 

endeavours, are particular instances of the general principle of co-

operation in respect of the duty to promote the fair, efficient and 

speedy resolution of the dispute (see Rule 2).  

2.  The Mediation Directive does not provide for mandatory 

mediation as a pre-condition to commencing proceedings. It neither 

does so implicitly through, for instance the threat of cost sanctions 

in cases where a party unreasonably refuses to co-operate in pre-

action settlement attempts, nor does it do so explicitly. It does, 

however, emphasis that European Union member States may adopt 

such measures to mandate pre-action mediation.141 Some member 

States have done so. Other European jurisdictions have adopted the 

use of cost sanctions to encourage parties to engage in pre-action 

settlement endeavours. The most intensive kind of at least indirectly 

mandatory pre-action settlement endeavours are contained in the 

English Pre-Action Protocols, which set out detailed best practice 

guidance to parties to potential proceedings. That guidance expects 

parties to provide each other with sufficient information to facilitate 

settlement attempts during the pre-action phase of proceedings, 

which even if unsuccessful can promote more effective post-

commencement case management. Rule 51 is intended to strike a 

fair balance between mandatory pre-action settlement attempts and 

those systems that do not provide for such encouragement of 

settlement. It does so by requiring the parties to potential litigation 

to take steps to clarify the essential elements of the dispute at the 

earliest possible stage (Rule 51(1)). 

3.  The extent to which settlement attempts will succeed during 

the pre-action phase will, to a significant degree, depend upon the 

parties’ willingness to provide each other with sufficient information 

concerning their view of the dispute. Rule 51(2) details the nature 

of information that ought to be provided by parties to each other 

during the pre-action phase; the approach taken is already best 

practice amongst lawyers across Europe. Such information is 

designed to clarify the legal and factual issues and the evidential 

aspects of the potential proceedings and to enable parties to 

calculate their litigation risk, i.e., the risk that they will succeed or 

 
141 Article 5(2) of the Mediation Directive. 
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not in proceedings if they were to be determined by the court, and 

to consider the advantages that may arise from an effective 

compromise of their dispute. Infringement of such best practice may 

result in cost sanctions or the imposition of an obligation on the 

party that failed to act consistently with this Rule to pay 

compensation to the other party (see 5, below) 

4.  Where parties attempt to resolve their disputes during the 

pre-action phase it is not unusual that, even where they do not 

settle the dispute, they will resolve an, or several, contentious issues 

(see Rule 9(4)). That may promote more efficient case management 

following commencement. As a consequence, during the pre-action 

phase, parties could also consider together issues concerning the 

proper management of proceedings (see Rule 51(3)). They ought 

also do so where they fail to settle any issue during the pre-action 

phase. Parties should also consider considering with each other the 

potential costs of proceedings during this phase, as it may enable 

them to consider the nature and extent of evidence, e.g., whether 

expert evidence is necessary and if so who might be instructed. 

Again, this may help promote the efficient and proportionate 

management of proceedings should the parties not settle their 

dispute. It may also help them reach agreement on issues that are, 

in the light of such considerations, not seriously disputed. In so far 

as Rule 51(3) is concerned, it should be read against the background 

of Rule 26(3), which permits the parties to agree upon issues of 

non-mandatory law, and Rules 57-60, which permit the parties to 

agree to limit the court’s competence to determine specific, 

individual, issues in dispute as well as to vary by mutual agreement 

those procedural rules that are subject to the principal of party 

disposition. 

5.  Costs sanctions may be imposed by the court on parties who 

through being unreasonably disputatious failed to co-operate with 

each other during the pre-action phase and who, consequently, 

raised or maintained issues in proceedings unnecessarily, 

unreasonably refused to settle their dispute or issues in it (see Rule 

241(2)).Where a party’s lawyers fail to act consistently with their 

pre-action duties (see Rule 9(2)) they may be liable to pay the party 

instructing them compensation in respect of any cost sanctions 

imposed upon them, i.e., imposed upon the party instructing them.  

6.  Parties should ensure that any attempts they make to settle 

their dispute during the pre-action phase are proportionate to the 

nature of their dispute (see Rules 3(a), (b), (e), and 8).The amount 
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in dispute, the nature and complexity of the dispute, the importance 

of the dispute to the parties, and the public interest in its correct 

resolution should be taken into account when parties and their 

lawyers try to come to a pre-action agreement to settle their dispute 

either in whole or in part. Pre-action attempts to resolve disputes 

ought not to engender significant costs, particularly in low value 

disputes. They should also be concluded in a reasonable time and 

terminated when it becomes clear that one party is not willing to 

participate reasonably in the process. Where parties are not 

represented by lawyers, the question whether they have taken 

reasonable steps to settle their dispute should be assessed by 

reference to what is reasonable for laymen rather than what would 

be reasonable for a party in receipt of legal advice.  

7.  These Rules do not address the relationship between 

settlement attempts under Rule 51 and a mediation process. No 

hard rule can be given in this respect. In some circumstances 

mediation could precede the pre-action phase of proceedings under 

Rule 51, in other cases it may come after the provision of 

information required by Rule 51(2). Rule 51 is, however, primarily 

focused upon the promotion of negotiation between the parties, 

rather than a more formal mediation process that relies upon the 

instruction of a neutral third party to facilitate either a rights-based 

or interest-based resolution of the dispute. Parties and their lawyers 

must ensure that they do not duplicate ADR methods during the pre-

action phase. 

8.  Consistently with the approach that is taken by extant 

provisions in European or national law that suspend prescription 

during the course of settlement negotiations, legislative measures 

should make similar provision applicable, either fully or in part, to 

any pre-commencement settlement endeavours according to 

Rule 51. 

SECTION 2 – Commencement and pleadings 

A. Statement of claim 

Rule 52. Submission of the Statement of Claim 

To commence proceedings the claimant must 

submit a statement of claim to the court, as 
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provided in Rule 53. Notice shall be given as 

provided in Part VI. 

Sources: 

ALI/UNIDROIT Principle 5.1 and 10.1; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rule 11 in connection with Rules 7.1 

and 7.2.1, 7.2.3  

Comments: 

1.  Rule 52 sentence 1 implements the principle of party 

disposition from the outset of proceedings (see Rule 21(1)). A 

claimant may exercise their right of disposition at the earliest stage 

of proceedings by withdrawal of the claim, while a defendant may 

do so by admission of the claim upon notice being given (see Rule 

56). The requirement of due notice (Rule 52 sentence 2 is an 

essential element of the right to be heard and a foundation of the 

court’s jurisdiction over the parties (see Rule 11). It is a 

fundamental principle of justice. 

2.  Rule 52 refers to Rule 53, as that specifies the necessary 

content of a statement of claim, as well as to Rules 68 and following 

for the requirements of due notice and correct service. The rules on 

service also contain provisions about the information that must be 

given to a defendant concerning the procedural steps necessary to 

contest the claim (see Rule 69), as well as the consequences of a 

failure to enter an appearance (see Rule 70). Such a distribution of 

provisions concerning such information among differing sections of 

procedural codes follows the order preferred by European 

jurisdictions as well as by European Union legislation142 as well as 

by international conventions in cross-border disputes.143 

 
142 See, for instance, Article 19 of Regulation (EC) No 1393/2007 of the 
European Parliament and of the Council of 13 November 2007 on the service in 

the Member States of judicial and extrajudicial documents in civil or commercial 
matters (service of documents), and repealing Council Regulation (EC) No 
1348/2000 (the ESR); Article 17 of Regulation (EC) No 805/2004 of the 
European Parliament and of the Council of 21 April 2004 creating a European 
Enforcement Order for uncontested claims (the EEO Regulation); and, Article 12 
of Regulation (EC) No 1896/2006 of the European Parliament and of the Council 
of 12 December 2006 creating a European order for payment procedure (the 
EPO Regulation). 
143 See, for instance, Articles 15 and 16 of the Convention of 15 November 
1965 on the Service Abroad of Judicial and Extrajudicial Documents in Civil or 
Commercial Matters (HCCH Service Convention) 
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Rule 53. Contents of the Statement of Claim 

(1) The statement of claim must state, as a 

minimum, the designation of the specific court and 

of the parties, the relief sought and the grounds 

therefore. 

(2) The statement of claim should: 

(a) state the relevant facts on which the claim 

is based in reasonable detail as to time, 

place, participants and events; 

(b) describe with sufficient specification the 

available means of evidence to be offered 

in support of factual allegations; 

(c) refer to the legal grounds that support the 

claim, including foreign law, in a way that 

is sufficient to permit the court to 

determine the claim’s legal validity; 

(d) state the detailed remedy requested, 

including the monetary amount or the 

specified terms of any other remedy 

sought; 

(e) allege compliance with any applicable 

condition precedent, according to 

applicable national law, to bringing the 

claim, such as parties having to engage in 

pre-commencement conciliation or 

mediation, or having to issue a formal 

demand concerning the subject matter of 

the dispute. 

(3) If a claimant does not fully comply with the 

requirements of Rule 53(2), the court must invite 

the claimant to amend the statement of claim. If a 

claimant shows good cause why it is not possible to 

provide details of relevant facts or specify the 

means of evidence in their statement of claim but 

the statement of claim nevertheless demonstrates 

that there is plausible dispute on the merits, the 

court should give due regard to the possibility that 

relevant detailed facts will develop later in the 

course of the taking of evidence. 
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(4) Whenever possible, means of evidence on 

which a claimant relies, must be attached to the 

statement of claim, if feasible with a copy for the 

defendant and other parties. 

(5) A claimant may apply, in their statement of 

claim, for access to evidence under the custody or 

control of a defendant or non-party and which are 

to be offered in support of the claimant’s 

allegations. 

(6) The claimant may respond in a statement of 

claim to the defendant’s defence as known from any 

exchange of arguments before commencement of 

proceedings. In this case Rule 54 applies to this part 

of their statement of claim. 

(7) If the claimant makes a third party claim or 

cross-claim seeking relief from a third party or a co-

claimant Rule 53 applies correspondingly. 

Sources: 

ALI/UNIDROIT Principles 5.1 – 5.4, 9.2, 11.3, 19.1; Transnational 

Rules of Civil Procedure (Reporters’ Study) Rule 11 and 12. 

Comments: 

1.  The Rules on pleadings are, in principle, a common heritage 

of all European procedural systems. They developed in the tradition 

of the continental learned procedure and the corresponding 

procedure in the English equity courts and then common law 

procedure generally following their merger in the 1870s. While 

differences remain across Europe, the common origin of pleading 

techniques underpinned the development of these Rules,144 which 

 
144 For the prevailing common features of pleading techniques in Europe see, 

e.g., for France, Art. 53 and following, particularly Art. 56 and additionally Arts. 
753, 765 together with Arts. 4, 6, 8, 9, 11 and following Code of Civil Procedure; 
for Italy, particularly Arts. 163, 167 Code of Civil Procedure; for Spain, Art. 399 
and following, Art 405 ff. and following Code of Civil Procedure; for Germany, 
§§ 253, 130 Code of Civil Procedure; for Austria, §§ 226 and following, §§ 230, 
239 and following Civil Procedure Code; for Switzerland, Art. 221 and following 
Swiss Code of Civil Procedure; for the draft Rules of Procedure of the Unified 
Patent Court, Rules 12 and following, Rule 23 and following; for England, Civil 
Procedure Rules Part 16 and PD 16; however, differing from continental codes 
mutual disclosure of evidence may take place in the pre-commencement stage 
according to the pre-action protocols or in the disclosure stage after pleadings 
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are designed to give concrete effect to the principles governing court 

and party contribution to correct fact finding and legal determination 

(see Rules 2 – 8, 11, 18, and 21 – 28). 

2.  Rule 53(1) sets out the minimum necessary contents of a 

statement of claim: designation of the court seised; party identity; 

the relief sought, and its factual grounds. In some European 

jurisdictions, courts will dismiss claims that fail to satisfy such 

mandatory minimum standards. In other jurisdictions the court 

must first invite the non-compliant party to amend the claim form, 

following which the claim may be dismissed if the claim is not 

brought into compliance. These Rules leave the approach to this 

issue to national practice. 

3.  Rule 53(2) specifies additional requirements concerning the 

contents of statements of claim that should be fulfilled. In some 

European jurisdictions all the requirements of Rule 53(1) and (2) 

are mandatory. In other jurisdictions the statement of claim must 

only contain the criteria set out Rule 53(1), and the additional 

requirements contained in Rule 53(2) are to be set out in a second 

statement.  

These Rules strike the compromise between both alternatives. They 

leave the choice to the claimant, subject to the court’s case 

management power to order inclusion of the matters set out in Rule 

53(2) (see Rule 53(3)). The differences between both alternatives 

are, in practice, not generally significant. 

4.  Rule 53(2)(a) gives concrete effect to Rule 24(1). The 

requirement to provide reasonably particularised factual contentions 

is a common prerequisite of correct pleading in all European 

jurisdictions. It is good practice to bind parties to a specific account, 

and thus to avoid general assertions that could be pleaded without 

the parties giving any real or sufficient consideration of their 

possible truth. In specific circumstances, the parties may be 

permitted by the court to provide less detailed factual contentions 

where they can demonstrate a good reason for so doing (see 

Rule 53(3)). 

 
though production and designation of means of evidence in the pleadings is in 
special circumstances mandatory (see, e.g., PD 16 Claim form 4.3 for medical 
reports or 7.3 for written agreements); for modifictions in complex cases or 
proceedings of the commercial court see Parts 29 and 58 with their PDs; for the 
European Small Claims Regulation No. 861/2007 (EC) see Art. 4 with claim form 
(Annex I) and Art. 5 with answer form (Annex III). 
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5.  Rule 53(2)(b) corresponds with Rule 25(1) and, parallel with 

Rule 53(2)(a), emphasises the need to specify means of evidence 

offered with sufficient specification. Rules 53(2)(a) and (b) are both 

designed to avoid fishing expeditions, which would enable parties to 

make enquiries of their opponent or of non-parties without their 

factual contentions having a sufficient degree of plausibility. 

Assertions of very general facts and offers of evidence without any 

detailed specification of individual means of evidence frequently 

coincide. Again, in such circumstances, the court may allow 

exceptions from regular standards of sufficient specification where 

there is good reason to do so (see Rule 53(3)). (Also see also Rules 

24, comment 2, and 102.) 

6.  Rule 53(2)(c) refers to the parties’ right to present legal 

arguments supporting their case as generally addressed Rule 26(1). 

This could, and should, be done in the pleadings in a timely manner 

in order to enable the court to determine the applicable law 

effectively. It could, however, be done at a later point in the 

proceedings on the parties’ own initiative or following prompting by 

the court (see Rule 26, comment 2). The description of the quality 

of presenting legal arguments is a recommendation, and as noted 

above not a mandatory requirement of correct pleadings. 

Ultimately, the court is responsible for determining the correct 

application of the law, but a claimant will run the risk of failing to 

convince the court of a legal conception favourable to its case. 

7.  Rule 53(2)(d) requires claimants to provide a detailed 

specification of the relief sought. Articulating the claim for relief 

clearly and with certainty is a necessary feature of good pleading 

practice, as the claim for relief binds the court and the terms of any 

executable order in the court’s judgment (See Rules 23 (2), and 

131(e)). If the claim for relief is unclear, the proceedings may be 

dismissed on procedural grounds, following a failure to rectify the 

defect upon the court prompting the claimant to do so by way of 

amendment (See Rules 55(1) and 56(1)). In certain circumstances, 

the court may permit the claim for relief to lack a degree of 

specificity, e.g., where a claimant is unable to determine from the 

outset of the claim the exact amount of financial compensation 

claimed or where compensation is a matter of judicial discretion. 

Details on this are left to national judicial practice. 

8.  Rule 53(2)(e) requires information on pre-conditions 

applicable to the commencement of proceedings to be specified in 

the statements of claim. Such pre-conditions may arise under 
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national law, such as mandatory pre-commencement mediation 

which has become increasingly common in European jurisdictions 

since 2010, or the mandatory giving of a formal demand prior to 

commencement. 

9.  Rule 53(3) permits exceptions from strict fact pleading in 

those cases where claimants can show good cause for their inability 

to serve more and better particulars or their inability exactly to 

specify particular means of evidence, especially when facts occurred 

in the knowledge or control of other parties or non-parties (see Rule 

24, comment 2 and Rule 53(2)( b), comment). Given that the wide 

distribution of knowledge and evidence is a commonplace feature of 

modern life such a strict approach would be particularly problematic 

as it would undermine the courts’ ability to do justice. In resolving 

the tension between strictness in pleading and party knowledge, this 

Rule has adopted the prevailing tendency amongst the highest 

European national courts. That tendency is to permit general facts 

to be asserted if a party demonstrates the plausibility of the merits 

relevant to the case, while setting out specific grounds for the 

assumptions underpinning the assertion. The probability demanded 

here is much lower than that adopted in respect of prima facie 

evidence in continental European procedures, or in the case of res 

ipsa loquitur in common law jurisdictions. It is not a kind of evidence 

but only a first step towards giving some evidence. The absence of 

clarity and certainty in this requirement, which leaves the decision 

whether to open the door to fact-finding proceedings to the court’s 

overriding discretion has often been criticised as a form of leaving 

the delivery of justice to judicial arbitrariness. Ultimately, no better 

solution can be discerned. English courts with their long tradition of 

differentiating between impermissible fishing expeditions and 

permissible, broad disclosure measures demonstrates that no hard 

and fast rule can be laid down to determine the extent to which 

particulars should precede disclosure or disclosure should precede 

particulars, and that each case will depend on its own 

circumstances. These Rules can do no better. They open the door 

for fact finding upon the demonstration of the plausibility of the 

merits of evidence-taking in the flexible preparatory stage and in 

the final hearing (for the receding significance of the differentiation 

between evidence-taking and disclosure see Rule 62, comments). 

In such cases, the court may, consequently, also permit applications 

for the production of categories of documents or electronic data 

instead of individually specified documents or electronic data being 

set out in the statement of claim (see Rules 53(5) and Rule 102). 



Consolidated draft 

148 

10.  Rule 53(4) is designed to further the timely provision of 

information to the court and the parties by exchange of documents, 

electronic data and other mobile means of evidence. As such it is a 

form of automatic disclosure. It corresponds with Rule 25(1), 92, 93 

sentence 1, 111(3), and 117(1). 

11.  Rule 53(5) permits applications for access to evidence that is 

under the control or custody of another party, i.e., the defendant, 

or non-parties to be set out in the statement of claim and further 

pleadings. It does so in the interest of speedy expedition of the case. 

Also see Rules 25(2), 101 and following. 

12.  Rule 53(6) makes it clear that a claimant may respond to any 

defence made in the pre-commencement phase of proceedings in so 

far as they believe to be reasonable. A duty to respond to matters 

raised prior to the statement of claim only exists in special 

circumstances (see Rule 24, comment 5).  

13.  Rule 53(7) corresponds with Rule 42 concerning third-party 

notice. It does not, however, create a special kind of venue or 

personal jurisdiction, which is not already granted by special 

provisions set out in European Union or national law; see, for 

instance, Article 8(2) Brussels Ibis Regulation. Rules on jurisdiction 

are outside the scope of these Rules (also see Rule 42, comments). 

Rule 54. Statement of Defence and Counterclaims 

(1) A defendant must, within 30 consecutive days 

from the date of service of notice, respond to the 

claimant’s statement of claim. In appropriate cases, 

the court may properly extend the time for answer 

by court order. 

(2) Rule 53 concerning the details of statements of 

claims applies to the defendant’s response. 

(3) Any failure by a defendant, whether explicit or 

tacit to deny an allegation contained in the 

claimant’s statement of claim may be considered an 

admission for the purpose of the proceeding and 

obviates proof thereof. 

(4) A defendant must set out in their response to 

the claimant’s statement of claim which allegations 

are admitted or contested. A contested allegation is 

one that is either denied, neither admitted nor 
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denied, or for which an alternative statement of 

facts is alleged. Where the defendant can neither 

admit nor deny reasons must be given in the 

defence why that is the case. 

(5) If a defendant relies on an affirmative defence, 

their response to the claimant’s statement of claim 

must allege all facts sufficient to permit the court to 

determine the legal validity of the defence, and offer 

means of evidence in support of the factual 

allegations. Rule 53(2)(a)-(c), (3) and (4) applies. 

The claimant may answer affirmative defences. 

(6) The defendant may state a counterclaim 

seeking relief from a claimant. The defendant may 

also state a claim against a co-defendant or a third 

party. Rule 53 applies. The parties so addressed 

must answer these claims as provided in the 

previous provisions. 

Sources:  

ALI/UNIDROIT Principles 5.1, 5.4, 5.5, and 11.3-11.5; Transnational 

Rules of Civil Procedure (Reporters’ Study) Rules 5.1 and 5.2, 7. 1, 

7.2.1 and 7.2.3, 13.  

Comments: 

1.  Rule 54(1) sets the time limit for defendant to respond to a 

claimant’s statement of claim. That time limit may, in an appropriate 

case, be varied by the court (also see Rule 47, comment 2). 

2.  Rule 54(2) ensures that parties enjoy equal treatment by the 

court (see Rule 4(2)). It does so by providing a common, generally 

applicable standard for the content of pleadings (see Rule 53(2)(a), 

(b) and (3)). 

3.  Rule 54(3) specifies the consequence that follows from a 

defendant’s failure to deny an allegation asserted by the claimant. 

In principle, it provides that the absence of a denial is to be taken 

as an admission, and thus the claimant need not prove the allegation 

(also see Rules 88(1)(a) and (b) and 93). This Rule promotes 

procedural proportionality and reduces the cost and time of 

proceedings, as it enables defendants to limit the scope of the 

dispute by choosing not to contest specific matters set out in the 

pleadings. Some European jurisdiction’s procedural codes construe 
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this effect as a necessary consequence of the defendant choosing 

not to contest the specific allegation. Other European jurisdictions 

provide the court with a discretion concerning the effect to be given 

to a defendant’s failure to contest an allegation. Rule 54(3) indicates 

that these Rules have not adopted the former, strict, approach. The 

discretion it affords the court is, however, one that should only be 

exercised in exceptional circumstances. If a factual allegation is 

clearly uncontested, the strict approach should apply (see Rule 

88(1)(a) and (b)). If, however, the uncontested allegation is 

underpinned by mandatory legal provisions, or if it is uncontested 

because the defendant has failed to submit their defence in time, 

the court ought to raise the matter with the parties and require them 

to clarify whether they do, in fact, intend to leave the allegation 

uncontested (see Rule 24, comment 3 and Rule 93). Only after 

having raised the matter with the defendant, and the defendant has 

not sought to rectify the matter either through an amendment to 

their pleadings or by late submission of their defence, should the 

court consider the allegation as being uncontested.  

4.  Rule 54(4) sets out how a defendant should contest the 

claimant’s allegations. Where allegations are contested, they can 

either be denied (a bare denial) or denied with a response that sets 

out an alternative statement of facts. If a defendant denies any 

knowledge of the allegation and is thus unable to either admit or 

deny it, they must set out convincing reasons explaining their lack 

of knowledge, so as to avoid negative conclusions being drawn. In 

some European jurisdictions a defendant is only permitted to deny 

an allegation through claiming to lack knowledge of it, where a 

defendant first demonstrates that they have endeavoured to obtain 

information concerning the allegation. Such details should be left to 

national judicial practice.  

5.  Rule 54(5) sets out how a defendant may respond to a 

claimant’s allegations by setting out an affirmative defence, that 

leaves the claimant’s allegations uncontested, but which sets out a 

positive case that prevents the formation of the claimant’s claim for 

relief, or renders it invalid or ineffective. Common forms of 

affirmative defence are: that the claim has already been satisfied; 

set-off; contractual incapacity on the part of the defendant; that a 

contract is ineffective due to fraud; that the claim settled before the 

proceedings were commenced, etc. A defendant’s affirmative 

defence must comply with the requirements applicable to a 

statement of claim (Rule 54(5)). If a claimant submits a reply to a 
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defendant’s affirmative defence (Rule 54(5)), Rule 54 applies 

accordingly.  

6.  Rule 54(6) provides the basis for defendants to bring 

counterclaims against claimants. It does not, however, provide any 

special rules concerning venue if such is not granted by other special 

provisions, such as Article 8(3) of the Brussels Ibis Regulation or by 

similar provisions contained in national law. A defendant may issue 

a third party claim, as provided for claimants in Rule 53(7) according 

to Rule 42 (see Rule 53, comment 7).  

Rule 55. Amendments to Pleadings 

(1) A party, upon showing good cause to the court 

and upon notice to other parties, has a right to 

amend its claims or defences when the amendment 

does not unreasonably delay the proceeding or 

otherwise result in injustice. In particular, 

amendments may be justified to take account of 

events occurring after those alleged in earlier 

pleadings, newly discovered facts or evidence that 

could not previously have been obtained through 

reasonable diligence, or new evidence obtained 

from the exchange of evidence. 

(2) Permission to amend must be granted on such 

terms as are just, including, where necessary, 

adjournment or continuance, or compensation by an 

award of costs to another party. 

(3) The amendment must be served on the 

opposing party who has 30 consecutive days in 

which to respond, or such time as the court may 

order. 

(4) Any party may apply to the court for an order 

requiring another party to provide by amendment a 

more specific statement of that party’s pleading on 

the ground that the challenged statement does not 

comply with the requirements of these Rules. Such 

a request temporarily suspends the duty to answer. 

Sources: 

ALI/UNIDROIT Principles 10.4, 22.2.1, 28.1 and 2; Transnational 

Rules of Civil Procedure (Reporters’ Study) Rules 14 and 18.3. 
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Comments: 

1.  These Rules provide three different procedures for 

amendment: amendment consequent to the court’s suggestion, 

which is not addressed explicitly in Rule 55; amendment upon the 

application of the party affected by the matter to which the 

amendment relates e.g., an amendment to the claim for relief 

sought by a claimant (Rule 55 (1)-(3)); and, one sought by a party 

to the proceedings, which seeks an amendment to another party’s 

pleadings (Rule 55(4)). 

2.  Amendments to pleadings are an essential aspect of the 

court’s case management role (see Rule 4 sentence 1). The court 

must monitor party compliance with their responsibilities (see Rules 

4 sentence 3, and 48). Parties must also, in properly managing their 

claims, ensure that they introduce all relevant facts (see Rule 

24(1)), adduce sufficient evidence to convince the court of the 

existence of all facts favourable to their respective cases (see Rule 

25(1) and (2)), and take sufficient steps convince the court of the 

validity of their contentions concerning the law applicable to their 

case (see Rule 26). Parties must also fulfil their duty to contribute 

to the speedy resolution of the dispute (see Rules 2 and 48), to 

provide their opponent with proper access to information and 

evidence (see Rules 25(2) and 100 and following) and to act fairly 

and in good faith (Rule 3(e)). In all these cases, where the parties 

fail to properly carry out their duties, the court may suggest 

appropriate amendments to enable the parties to rectify any such 

defect and thus to pursue their claim or defence to trial (see Rules 

24, 25 (3), 26(2), 27(1), 33, 49(8) and (9), 53(3), and 96). 

3.  Rule 55(1) does not apply to amendments that are suggested 

by the court. It only applies to those amendments sought by the 

parties.  

4.  Rule 55(4) enables parties to apply for a court order that will 

require another party to amend otherwise incomplete or incorrect 

pleadings. Such an application will only address a particular form of 

procedural non-compliance, i.e., a failure to provide sufficiently 

detailed pleadings, and is only designed to cure that defect, the 

court’s competence to grant amendments is much broader and 

includes all kinds of orders that are necessary to facilitate proper 

case management (see Rules 47 - 50). Consequently, a court that 

issues an order for amendment is not limited to the restricted scope 

of Rule 55(4) in any order it makes under that Rule. 
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5.  Mistakes and errors in formulating pleadings are frequent, 

particularly in complex case. As a consequence, all European 

jurisdictions provide parties with the ability to apply to amend their 

claims. Such amendments should not be unreasonable in scope or 

nature, nor should they result in disproportionate cost or delay (Rule 

55 (1)). That Rule provides some examples where an amendment 

should generally be permitted, as the source of the amendment was 

not the result of any mistake or culpability (oversight, slight slip 

from general compliance with Rule 47, or negligence etc.) by the 

party seeking the amendment. Where the court noted a failure to 

comply with Rule 47 and failed to bring it to the party’s attention at 

the time, that party cannot be sanctioned by preclusion (Rule 27 

(1)). 

6.  Rules 55(2) and (3) apply to all types of procedures, where 

an amendment is sought. They are intended to protect other parties 

to proceedings from any negative consequences that may arise from 

permitting an amendment to be made. This type of approach is both 

fair and reasonable.  

Rule 56. Withdrawal and admission of the claim 

(1) With the defendant or defendants’ consent, the 

claimant may terminate the proceeding or any part 

of it by complete or partial withdrawal of the claim 

without prejudice save as to costs. Unilateral 

withdrawal without prejudice is only permitted if 

made before the first hearing of the court. In any 

case the claimant shall bear the reasonable and 

adequate costs of other parties. 

(2) A defendant may terminate the proceeding or 

any part of it by admission of the whole claim or a 

part of the claim. The claimant may thereafter file a 

request to obtain judgment. 

Sources:  

ALI/UNIDROIT Principle 10.5. 

Comments: 

1.  Rule 56 expands upon Rule 21(2) in respect of the withdrawal 

or admission of claims (see Rule 21, comments 1 and 4). All 
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European jurisdictions’ procedural codes contain similar rules on the 

withdrawal or admission of claims.  

2. The difference between withdrawal by consent and where it is 

made without consent, as well as between withdrawal before and 

after the first hearing and any corresponding consequences arising 

in respect of prejudice and costs is common to most European 

jurisdictions. It helps to avoid the possibility that claimant and 

defendants are treated unequally. After the commencement of 

proceedings, a defendant has a legitimate interest in the 

proceedings being finally determined so that they are not troubled 

with further and later attempts to initiate the same claim anew. 

Equally, the public interest in the proper administration of justice 

justifies procedures that conserve judicial resources and which help 

to avoid future attempts to litigate the same claim, at the least 

where proceedings have progressed to a first hearing before 

withdrawal. In cases where a claimant withdraws the proceedings, 

they are generally required to bear the cost of court fees and to 

reimburse costs incurred by other parties. The court may vary such 

a cost decision where a defendant failed to provide sufficient 

information during the pre-commencement phase or was otherwise 

uncooperative, (see Rules 51, comment 5, and 241(2)), or upon 

settlement by the parties. 

3.  When a defendant admits a claim either in whole or in part 

that terminates the dispute accordingly. A claimant may apply for a 

judgment based upon such an admission to obtain an executable 

title, particularly where a defendant failed to voluntarily fulfil any 

obligations arising upon the admission, or if the parties did not agree 

on an enforceable settlement upon the admission. In principle, a 

defendant will have to bear the costs arising in respect of the 

admission if the court does not decide otherwise according to Rule 

241(2). This may particularly be the case where an admission was 

made at a late stage based on information following the late 

provision of information that ought to have been provided by the 

defendant during the pre-commencement phase (see Rule 51, 

comment 5). 
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B. Joint application for party agreed proceedings 

Rule 57. Contents of the joint application 

(1) A joint application is a statement of claim in 

which parties jointly may submit to the court their 

agreement according to Rule 26, their respective 

claims and defences, the issues on which they 

disagree and which are to be determined by the 

court, and their respective arguments on those 

disputed issues. 

(2) In order to be admissible, the joint application 

must contain:  

(a) the designation of the parties; 

(b) the designation of the court before which 

the proceedings are brought; 

(c) the relief sought, including the monetary 

amount or the specified terms of any other 

remedy sought; and 

(d) the relevant facts and the legal grounds, 

on which the action is based. 

(3) A joint application must describe the available 

means of evidence to be offered in support of 

factual allegations. Whenever possible, such 

evidence must be attached to the application. 

(4) It must be signed and dated by the parties. 

Comments: 

1.  Rules 57 – 60 are the consequence of the general approach 

taken in these Rules that is aimed at promoting party initiative, so 

that they take an active approach to seeking to settle their disputes 

and also, where that is not possible, to settle some of the individual 

issues that form the basis of their dispute. In this way the Rules 

generally, and these particular rules, seek to promote 

proportionality in dispute resolution by promoting party conduct that 

could reduce the court’s decision-making function to only those 

issues that could not be resolved by party agreement (see Rules 

3(a) and (e), 9(1) and (4), 26(3), and Rule 51). In this way they 

seek to save human resources and costs, as well as court resources 

(see Rules 2, 6 and 8).  
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2.  In many European jurisdictions their civil procedural codes 

rely upon the imposition of cost sanctions to deter uncooperative 

behaviour and practices by parties during the pre-commencement 

phase of proceedings. In some jurisdictions, such as England or 

France, detailed rules describe the parties’ responsibilities to effect 

the early resolution of issues that would otherwise be decided by 

the court. The need to encourage parties to resolve specific issues 

in dispute by agreement, and also to increase the attraction of this 

procedural development by binding the court to such agreements, 

has been increasingly promoted in the practice of arbitral tribunals 

over the last few decades. This is particularly the case in, for 

instance, France, where the French Code of Civil Procedure in its 

“requête conjointe” explicitly permits a form of party-agreed 

proceedings that restricts the court’s competence to determine only 

those issues that are contested, while at the same time binding the 

court to the agreement reached by the parties.145 A characteristic 

feature of this form of party-agreed-proceeding is the combination 

of increasing party, including their lawyers, autonomy and 

responsibility. These Rules, through Rules 57-60, propose a closed 

conception of party contribution to determine the focus of 

proceedings, such that it is limited to only the truly serious issues in 

dispute. As such it seeks to avoid the development of an approach 

whereby the parties could use the Rules tactically. 

3.  Rule 57(1) provides a concise definition of: the purpose and 

material contents of a joint application; the law applicable upon 

agreement according to Rule 26(3); claims and defences; the issues 

in dispute that are to be determined by the court; and, the parties’ 

arguments. 

4.  Rules 57(2)-(4) enumerates such details as are necessary for 

the joint application. These requirements are broadly congruent with 

those of Rules 52-54, albeit that they are adapted to the 

circumstances of a joint application. 

Rule 58. Related agreements 

In so far as procedural rules are subject to party 

disposition, parties may agree on any procedural 

matter, such as the jurisdiction of the court, 

 
145 Articles 57 and following of the French Code of Civil Procedure. 
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provisional measures, and publicity of hearings (see 

Rule 26(3)). 

Comments:  

1.  Rule 58 makes it clear that party agreement may encompass 

questions of procedural law that are subject to party disposition. It 

does not provide a strict rule on how the court is to determine the 

applicability of party disposition. A similar issue arises when the 

admissibility of a waiver of procedural rules by the parties is in 

dispute and is to be considered by the court. Ultimately most 

procedural systems leave the decision on the availability of party 

disposition to judicial practice. As such it is only in special cases, 

such as where parties agree questions of jurisdiction, that party 

disposition may be subject to detailed or explicit regulation. This is 

the approach adopted in these Rules. 

Rule 59. Amendment 

(1) Parties have a right to amend their joint 

application when the amendment does not 

unreasonably delay management of the 

proceedings. In particular, amendments may be 

justified in order to take account of events occurring 

after those alleged in earlier pleadings, or newly 

discovered facts or evidence that could not 

previously have been obtained through reasonable 

diligence. 

(2) Amendments are only admissible upon 

agreement of the parties. 

Comments: 

1.  Rule 59 adapts the application for amendment, and of the 

right to amend, to requirements of joint applications. The 

requirements as such are the same as those in Rule 55(1). 

2.  The rules on amendment following a suggestion by the court 

or upon application by another party or parties are the same as 

those set out in Rule 55, comments 2, 3 and 5. 
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Rule 60. Termination of party-agreed-proceedings 

Before party-agreed-proceedings are determined 

by the court, parties may terminate them or any 

part of them by complete or partial joint 

withdrawal. 

Comment: 

 Rule 60 makes it clear that only the joint withdrawal of 

proceedings by parties that had made a joint application for party-

agreed-proceedings may terminate them either in whole or in part. 

(See Rule 56(1).) 

PART V – PROCEEDINGS PREPARATORY TO A FINAL 

HEARING 

Rule 61.  Case management hearings to prepare for 
the final hearing and determination 

(1) To prepare for a final hearing, the court may 

hold an early case management hearing and if 

necessary further ones as the case progresses. 

(2) Case management hearings may be held in 

person. If appropriate the court may proceed in 

written form or use any available electronic means 

of communication. 

(3) In or immediately after a case management 

hearing, the court should, upon consultation with 

the parties: set a timetable or procedural calendar 

with deadlines for parties to complete their 

procedural obligations; set the timetable for a final 

hearing; and, the possible date by which judgment 

will be given. 

(4) Whenever appropriate, the court may provide 

parties with advice relevant to their preparation for 

the final hearing and judgment. Such advice should, 

in so far as possible, be given in the early case 

management hearing. Case management orders 

should be made in or immediately after the early 

case management hearing. 
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Sources: 

ALI/UNIDROIT Principles 7.2, 9.1, 9.3.1, 9.3.2, and 14; Transnational 

Rules of Civil Procedure (Reporters’ Study) Rule 18.2. 

Comments:  

1.  The procedural model underlying these Rules consists of 

three phases: the written pleading phase, which is regulated by 

Rules 52 – 60, the interim phase designed to prepare the case for 

final determination, which is regulated by Rules 61 – 63, and the 

final phase, which is regulated by Rule 64 and ordinarily takes the 

form of a concentrated final hearing where the parties present 

evidence on such issue as remain to be determined by the court and 

make their concluding arguments. This structure is sufficiently 

flexible to meet the varying requirements of individual cases, and 

their specific procedural requirements. In many cases proceedings 

may conclude with an early final judgment without there being any 

need for an elaborate concentrated final hearing (see Rule 65). In 

some cases judgments that determine preliminary procedural 

issues, or legal issues, on the merits may precede a final judgment 

(see Rule 66), and in urgent cases the court may make an order for 

provisional measures before it gives a decision at a concentrated 

final hearing (see Rule 67). In complex cases, it must be expected 

that one early case management hearing may not be sufficient to 

discharge the court’s duty to actively manage cases (see Rules 4 

and 61(1)). 

2.  An early case management hearing (see Rule 61(1)) forms 

part of civil proceedings in the majority of European jurisdictions. 

Judicial responsibility for active and effective case management (see 

Rules 2 and 4), has been accepted in all European procedural 

cultures since the 1980s. It includes reasonable judicial planning 

and scheduling, when carried out in consultation with the parties, 

from the start of proceedings. As a rule, a case management hearing 

should be held after the exchange of the parties’ statements of case. 

If necessary, where it is apparent to the court that the parties’ 

pleadings are incomplete, the court may, by written case 

management order issued before the early case management 

hearing, suggest possible amendments to the pleadings (see Rules 

50 and 53(3)). That being said, in complex or otherwise difficult 

cases, it would be preferable to make such an order at an early oral 

hearing. Early case management hearings are not, however, 

mandatory. In simple or low value cases, such a hearing may be 
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disproportionate in terms of cost and time to the parties and the 

court. In such cases, the court ought to make a written case 

management order to enable the parties to properly prepare for the 

final hearing (see Rules 50 and 61(2). Ordinarily, however, such 

hearings ought to take place in person or, at least, via any available 

electronic means of communication.  

3.  The structure of the procedural model that underpins these 

Rules represents a clear rejection of discontinuous or of piecemeal 

proceedings, which involve a lengthy sequence of hearings, which 

result in unnecessary cost and delay. As a consequence, the fact 

that these Rules provide a discretion for the court to hold more than 

one case management hearing (see Rule 61(1)) should not be 

understood as an invitation to adopt a discontinuous, piecemeal 

approach to proceedings. The discretion to hold more than one case 

management hearing should only be exercised in appropriate 

circumstances, such as complex cases or where there has been an 

unexpected change in the parties’ original positions during the 

course of the proceedings. In such cases further case management 

hearings may be necessary to properly manage the proceedings. 

4.  Rule 61(3) describes the most effective approach to 

scheduling proceedings in that it requires the court, in co-operation 

with the parties, to determine at the earliest point in the 

proceedings, the time table for the proceedings and its key 

milestones, e.g., trial and judgment. Party co-operation, which 

ought properly to have been in place since the pre-commencement 

phase of proceedings (see Rule 51) is required to ensure the efficacy 

of this Rule. That party co-operation ought to have been in place 

since the pre-commencement phase ought to result in this Rule 

being properly carried into effect. Notwithstanding the importance 

of early case management, it will often neither be feasible nor 

helpful in some cases. Equally, in some cases a management 

timetable may need to be revised during the course of proceedings. 

This Rule should not, therefore, be interpreted as restricting or 

otherwise limiting the court’s power to revise or amend the 

timetable either of its own motion (ex officio) or on the application 

of a party. 

5.  Rule 61(4) corresponds with all the other rules on court 

management: Rules 4, 24(1), 25(3), 26(2), 27(1), 48 – 50, and 

53(3). Rule 61(4) emphasises how important it is for the proper 

management of proceedings for the court to provide advice to the 

parties and to issue case management orders as early as possible. 
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6.  Case management by the court carried out in consultation 

and co-operation the parties (see Rule 61(3))is significantly more 

important where parties jointly apply to bring party-agreed-

proceedings (see Rules 57 – 60).In such a case, the court should 

ensure that it has a detailed understanding of the parties’ real 

intentions, the extent to which it can rely on party consent to the 

procedure, and the strength of the parties’ willingness to base their 

future relationship on a legal process that combines agreed 

elements with those that will be subject to an adversarial process 

and judgment. 

Rule 62.  Means of Case Management during the 

pre-final hearing phase 

(1) The court may use all the means of case 

management set out in Rule 49(1), (3)- (6). 

(2) Appropriate measures for the disclosure of 

evidence and the taking of evidence before a final 

hearing are, particularly, 

(a) the production and mutual exchange of 

documents; 

(b) requests for written witness statements 

and their exchange; 

(c) the appointment of a court expert and 

expert conferences between a court-

appointed expert and experts appointed 

by the parties, or between court-appointed 

experts; 

(d) requests for information from third 

parties, including public authorities; 

(e) personal inspection of evidence by the 

court. 

Sources: 

ALI/UNIDROIT Principles 7.2, 9.3.3 – 9.3.6; Transnational Rules of 

Civil Procedure (Reporters’ Study) Rules 18.3.1, 18.3.4 and 18.3.5.  

Comments: 

1.  Rule 62(1) in connection with Rule 49(1) and (3) – (6) 

addresses means of case management that are to be employed in 

or after the early management hearing. They are designed to ensure 
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that the court takes such organisational measures as are necessary 

to facilitate the effective conduct of preparatory proceedings, 

including settlement endeavours, determination of the type and 

form of on-going proceedings, the procedural calendar or timetable, 

any limitation in terms of the number and/or length of submissions, 

the consolidation or separation of proceedings, or the order in which 

issues are to be tried). 

2.  Rule 62(2) refers to the means of case management specified 

in Rule 49(9) – (11). It does so in order to specifically direct the 

court and parties to those issues that are of most immediate 

relevance for the effective planning of a final hearing, e.g., 

disclosure orders and other orders pertinent to evidence-taking. 

Rule 62 does not address the other means of case management 

enumerated in Rule 49(7) and (8), which may be relevant for the 

preparation of early final judgments according to Rule 65, 

judgments on preliminary procedural issues or on legal issues on 

the merits according to Rule 66, or orders for provisional measures 

according to Rule 67 (also see Rule 61, comment 1). 

3.  Rule 62(2) does not specifically differentiate between 

disclosure and the taking of evidence during the pre-final hearing 

phase. Traditionally, disclosure or discovery denoted a procedural 

mechanism designed to inform parties of facts and available 

evidence prior to a trial where they had to convince the court by 

giving such evidence in respect of contested facts. The purpose of 

disclosure or discovery was not to provide the court with 

information. It was to provide the parties with information, which 

they could then choose to adduce as evidence. Evidence taking was 

on the contrary designed to convince the court during trial. The 

procedural model underlying these Rules abandons the strict 

differentiation between disclosure or discovery on the one hand and 

evidence-taking on the other. The interim phase as a preparatory 

procedural stage serves not only to inform the parties and to enable 

them to prepare for a final hearing, it is now also designed to inform 

the court or the judge and to anticipate or replace in part evidence-

taking in the final hearing. Rule 62(2) in particular enumerates the 

means of information-gathering suitable for this dual purpose: 

production of documents to an opponent, to other parties, and to 

the court that is capable, in principle, of rendering facts uncontested 

or, at the least, limiting the dispute to issues of interpretation; 

witness statements that result in a party not having to call a witness 

to give oral evidence, or as a means to remove or limit the need to 
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examine the witness at an oral hearing in whole or in part; expert 

reports including expert conferences to inform parties and court of 

such evidence, to again render the issues it deals with uncontested 

or, at the least to limit the need to conduct an oral examination of 

experts at the final hearing; requests for information from parties 

and court that may make evidence-taking unnecessary or may limit 

its scope; inspection by the court to replace the need for the 

examination of witnesses or experts etc. The adoption of this model 

in these Rules has been facilitated by converging developments in 

this area of civil procedure in the common law jurisdictions and in 

some continental European jurisdictions (also see Rule 97, 

comment 1). 

Rule 63. The Closing of Preparatory Proceedings 

(1) As soon as the court is satisfied that both 

parties have had a reasonable opportunity to 

present their case during the preparatory 

proceedings and that it has had an opportunity to 

clarify issues and take any relevant evidence before 

the final hearing in accordance with Rule 62(2), it 

will close the proceedings and refer the case to the 

final hearing. Once the pre-final hearing phase of 

proceedings is closed, no further submissions, 

arguments or evidence are allowed, except as 

provided by Rule 63(2) and Rule 64(4). 

(2) Only under very exceptional circumstances 

may the court, on its own motion (ex officio) or 

upon a party’s well-founded application, permit 

further statements and submissions. 

Comments: 

1.  Rule 63(1) requires the preparatory phase of proceedings to 

be formally closed. This is subject to the court’s overriding discretion 

to ensure that it and the parties have had an appropriate amount of 

time and opportunity to clarify factual allegations and to take notice 

of available evidence in so far as is reasonable in order to prepare 

for the final hearing. In applying this discretion, the court should 

take account of any serious issues that are decisive to the proper 

determination of the proceedings, which could be tried before it 

gives its final judgment. 
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2.  Formal closing of the preparatory phase and subsequent 

referral of proceedings to a final hearing has been a long-standing, 

common tradition in all well-developed European procedural 

systems and cultures. Formally closing the instruction or preparation 

of proceedings so that it may move to a final hearing has generally 

been the responsibility of an instructing, preparatory or procedural 

judge. Referral is to the judicial body or judge competent to deal 

with final hearing and render a final decision.  

3.  In modern times, some procedural systems still maintain this 

traditional structure. In other systems it is increasingly the case that 

the same judge sitting alone at first instance will be responsible for 

the preparatory and final hearings and for rendering the final 

judgment. Referral to another judge or judicial body is thus no 

longer necessary. Therefore, in these Rules the significance of 

closing is diminished, as it is accepted that in all likelihood it will 

always be the same judge who decides issues concerning the 

preclusion of late factual or evidential contentions on the basis of 

general rules that govern the careful conduct of proceedings (see 

Rules 2, 3(b), 27(1), 28, and 47) without there being a real need 

for the preparatory phase to be subject to a formal closing. 

Nevertheless, these Rules maintain the tradition of formal closing. 

They do so because of the fact that there remain judicial structures 

that justify its continuance, while it also provides a benefit to the 

parties, and the court, by providing a final warning to the parties to 

take care of any possible preclusion, i.e., it helps to promote the 

effective and proportionate management of proceedings. 

4.  Once the preparatory phase is formally closed, there is a 

strict rule that parties may no longer make any further submissions 

(Rule 63(1)). That strict rule is, however, subject to some limited 

exceptions justified by reference to the fundamental right to be 

heard (see Rule 11). Therefore, Rule 63(2) permits exceptions in 

very limited circumstances, ones that are more severe than the 

generally applicable requirements of Rules 27(1) and 47. The 

exceptions must be grounded on exceptional reasons. Even after 

closing, Rule 27(1) applies and does not permit preclusion in those 

situations where there has been an absence of effective, of careful, 

court management. 
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Rule 64. The Final Hearing 

(1) In so far as practicable, the final hearing 

should be concentrated. A concentrated final 

hearing may be adapted to the use of electronic 

communication techniques. 

(2) The final hearing must be before the judge or 

judges who are to give the final judgment. 

(3) Ordinarily, the court should take oral evidence 

and evidence on those issues that are still matters 

of serious dispute between the parties.  

(4) All relevant evidence not received by the court 

in the preparatory proceedings may be taken in the 

final hearing. New evidence not offered in the 

pleadings or upon amendment in the preparatory 

stage may be admitted only if a party shows strong 

and overwhelming reasons for not having produced 

it earlier. 

(5) The court must properly manage the final 

hearing according to Rules 48-49. In particular, it 

must 

(a) determine the order in which issues shall 

be tried; 

(b) require a party’s appearance in person or 

require a party’s representative, who 

should be fully-informed of all matters 

relevant to the proceedings, to be present 

at the hearing; 

(c) order the taking of evidence. 

(6) Documentary or other tangible evidence must 

have been disclosed to all other parties prior to the 

final hearing. Oral evidence may be taken only if 

notice has been given to all parties of the identity of 

the person to be examined and the substance of 

their intended evidence. 

(7) Parties must have an opportunity to submit 

their final conclusions including statements on the 

results of evidence-taking. 
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Sources: 

ALI/UNIDROIT Principles 9.4 and 22.3; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rules 29.1 – 29.3 and 31.1. 

Comments: 

1.  Rule 64(1) establishes that a concentrated final hearing is 

the general rule. The structure of proceedings under these Rules 

does not permit piecemeal proceedings with a sequence of 

numerous hearings, which ultimately result in unnecessary delay 

(see Rule 61, comment 3). The Rules do not in the absence of good 

reasons, therefore, tolerate the division of a final hearing into a 

series of hearings. An exception may, for instance, be justified if the 

court properly gives a judgment on the merits on liability (see Rule 

66(1)(b)), and then goes on to hear and determine issues of 

quantum. In such cases the final hearing may quite properly be 

divided into, at least, two parts, not least to promote proportionality 

as the parties may be able to reach a settlement on quantum 

following judgment on liability. According to Rule 64(1) the court 

may use electronic communication techniques. This may, for 

instance, be applicable where parties are in different time zones. In 

such cases, any necessary intermissions in the proceedings ought 

not to be considered an infringement of the concentration rule.  

2.  Rule 64(2) addresses the principle of immediacy, according 

to which only those judges who adjudicate in the final hearing are 

competent to give the final judgment. This principle has a long 

common tradition across all of European civil procedure. It has been, 

however, of limited significance in continental European 

jurisdictions. According to the prevailing continental European 

understanding, it does not apply to those hearings that precede the 

final hearing where aspects or, in some jurisdictions, where all of 

evidence may be taken and considered by the court. In such cases 

this limited approach to the principle of immediacy has only 

prevented judges from rendering judgments without them having 

conducted the hearing where the parties make their final 

submissions on the evidence and where any preceding oral 

consultations between court and parties may take place. . Rule 

64(2) combined with Rule 64(3) extends, in part, the scope of 

immediacy to mandatory evidence-taking within the final hearing 

(also see Rule 97(1), comment 2). At the same time, it strengthens 

the significance of oral proceedings (see Rule 18).The use of 

communication technology (Rule 64(1)) and especially of video-
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conferencing creates new forms of immediacy and orality of 

proceedings, albeit of a lesser effect than when parties and 

witnesses are physically before the court (also see Rule 97(3)). 

These Rules, however, consider such a development arising from 

communication technology to be more efficient and citizen-oriented 

than written proceedings. The immediacy principle is the main one 

to facilitate the best evaluation of evidence which is, in principle, not 

bound to specific rules (see Rule 98). 

3.  Rule 64(3) makes clear that the main emphasis of evidence-

taking should take place in the final hearing and not in the 

preparatory phase of proceedings. This applies to oral evidence, as 

much as it does for evidence-taking regarding those disputed issues 

which are central to the proceedings. These Rules do not adopt any 

tendency towards wholly written proceedings, whether in 

traditional, paper-form, or via modern, digital, technology. They 

maintain a preference for parties being able to present their case 

before the court in person either via direct personal appearance in 

court or by an appearance in court facilitated by means of modern 

communication techniques. These Rules do not support any further 

move away from oral to written process. 

4.  The Rule 64(4) extends evidence-taking of in final hearings 

to all evidence that has not already been taken in the preparatory 

phase of proceedings. It provides the court and parties with some 

leeway to adduce late evidence, however it only does so if the strict 

requirements of the Rule are met. The aim underpinning this Rule is 

to increase, on a step by step basis, the strict application of 

preclusion from a relatively generous level during the pleading 

phase and preparatory proceedings (see Rules 27(1), 47, 54(3), 55, 

93, 96, with comments) to the period after closing (see Rule 63(2)) 

and the final hearing (see Rule 64(2)).It is necessary here to 

instantiate a well-balanced compromise between a strict approach 

and flexibility (also see Rule 22, comment 6). Where, however, a 

party has to respond to new factual or evidential contentions that 

arise as a consequence of the court’s failure to manage proceedings 

effectively, Rule 27(1) applies. 

5.  Rule 64(5) addresses those means of case management that 

are particularly important for the proper preparation of a final 

hearing. Corresponding rules are for Rule 64(5)(a): Rules 49(6), 

92(1) and (2); for Rule 64(5)(b): Rules 16(2), 49(10), and 118; 

and, for Rule 64(5)(c): Rules 49(11)(b), 92(1), and 107. 
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6.  Rule 64(6) is intended to protect the court and parties from 

surprise at a final hearing, while at the same preventing a 

concentrated final hearing from being unnecessarily disrupted 

leading to unnecessary cost and delay in the proceedings. Rules that 

correspond to the disclosure requirement in Rule 64(6) are Rules 2, 

3(b), 11, 27(1),47, 49(11), 53(2)(b) and (4), 54(2), 88(3), 92(1), 

94, 95(1), 115(1). Rules that correspond to the taking of oral 

evidence in Rule 64(6) are: Rules 2, 3(b), 11, 27(1), 47,53(2)(b), 

54(2), 94, 95(2), 124(1) and (2). 

7.  Rule 64(7) is a specific instance of the right to be heard in a 

final hearing (see Rule 11). It places specific emphasis on the 

parties’ right to address the results of evidence-taking. 

Rule 65. Early Final Judgments 

(1) The court, on its own motion or on the 

application of a party, may give an early final 

judgment upon simplified proceedings. 

(2) In an early final judgment the court may 

(a) determine that it lacks jurisdiction or 

competence to adjudicate the dispute or 

whether the claim is inadmissible due to a 

failure to comply with other procedural 

requirements; or 

(b) give a final judgment or a judgment on 

part of the claim for relief by only deciding 

questions of law based on non-contested 

facts, or on the basis that there has been a 

failure by the parties to assert necessary 

and relevant facts timeously, or there has 

been a failure to proffer necessary means 

of evidence timeously; or 

(c) give a judgment upon the withdrawal of a 

claim, whether that was permitted or 

consented to, or upon an admission by the 

defendant. 

(3) Rules 61–64 and Part VIII of these Rules apply, 

as appropriate to an early final judgment. 
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Sources:  

ALI/UNIDROIT Principles 9.3.3 and 9.3.5; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rule 19. 

Comments: 

1.  Rules 61 – 64 describe the approach to be taken in 

proceedings where all the procedural requirements for adjudication 

are met, and where after the pleading phase (Rules 52 – 60) the 

court has to take evidence on contested facts (Rules 87 and 

following) in order to then render a final judgment on the merits 

following a final, concentrated, hearing. There are, however, many 

cases that are ripe for decision without any need to go through all 

possible stages of proceedings. Such cases are, for instance, those 

where procedural requirements that are necessary for adjudication 

are not met, where the parties have failed to produce relevant or 

contested facts, or they have failed to submit factual or evidential 

contentions timeously. Consequently, in such circumstances 

proceedings ought to be simplified, and may conclude earlier than 

would ordinarily be the case. In continental European civil 

procedure, judges have, and have for many centuries, decided cases 

according to their development, and there has been, therefore, no 

good reason, to categorise judgments according to their timely 

conduct or, even, their expense. In contrast, in common law 

jurisdictions, in common law courts (albeit not in equity courts), the 

tribunal of fact was originally the jury. As a consequence, in order 

to avoid the necessity of time consuming and complex 

organisational measures related to fact finding it became usual to 

differentiate between decisions that terminated proceedings prior to 

a jury trial and verdict. Where a judge could render a final decision 

without a jury, the decision was referred to as a summary judgment 

because its basis was a simplified form of procedure. Reference to 

summary judgment in common law jurisdictions survived the 

disappearance of the civil jury. This term is not used in these Rules, 

which try to avoid terminology that comes from specific national or 

cultural procedural institutions or techniques. The terminology used 

here is intended to focus on the functionality of the procedure, which 

in this instance concerns a simplified procedure that will result in the 

termination of proceedings earlier than a final hearing. Rule 65 

covers, in so far as possible, all those cases that conclude earlier 

than a final hearing in both continental and common law European 

traditions. Early final judgments terminate proceedings at first 
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instance in the same way that a final judgment terminates 

proceedings (see Rule 130(1)(a) – (c)). They may be subject to an 

appeal if they meet the conditions applicable to appeals. 

2.  Rule 65(2)(a) addresses early final judgments on procedural 

grounds. In all European procedural systems, however, they may 

differ in the details, courts may render judgments on the merits only 

if they are satisfied that certain procedural requirements, such as 

jurisdiction, competence to adjudicate or other procedural 

requirements as enumerated or referred to in Rule 133 are met. 

Failure to comply with such requirements results in the mandatory 

dismissal of a claim if, upon the court monitoring the proceedings, 

a claimant is unable to cure any such defect timeously (see Rules 4 

sentence 3, 33, 47, 48, 49(8), 55). All of these defects are in 

common law jurisdictions considered to be reasons to render a 

summary judgment. In these Rules, they come within the scope of 

the early final judgment; this is also true for frivolous or abusive 

claims or claims that are commenced where there is no legitimate 

interest in the claimant so doing (see Rule 65(2)(a) in connection 

with Rule 133(a) - (e), with comments). 

3.  Rule 65(2)(b) specifies those cases where the court is able 

to render a judgment without any evidence-taking because: non-

contested facts do not justify upholding the claim for relief or any 

affirmative defence pleaded; the claimant or defendant failed to, or 

failed to timeously, assert all necessary facts relevant, or evidence 

necessary, for the claim or any affirmative defence. Such judgments 

may dismiss a claim or defence in such circumstances, although this 

should only be carried out after the court has offered the party or 

parties suggestions concerning how they may seek to amend their 

case. These various circumstances may result in what common law 

jurisdictions characterise as summary judgments. In part, they fulfil 

the requirements of, what was historically referred to, as a 

demurrer. Additionally, early final judgments may also be rendered 

if there is clear documentary evidence for contested facts, and the 

party’s opponent or other parties fail, or fail timeously, to offer 

evidence for an adverse interpretation of those factual contentions, 

or supportive of an affirmative defence. 

4.  Rule 65(2)(c) corresponds with Rule 56, as it permits the 

making of an early final judgment upon the withdrawal of claim or 

upon a party’s admission. 
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5.  Rule 65(3) determines the application of Rules 61 – 64 in so 

far as appropriate. This means that, ordinarily, a final hearing should 

take place where the parties could be heard, legal issues could be 

tried, and the parties can submit their final arguments. Regularly, 

the court will decide without taking evidence. There are, however, 

exceptions. Where, for instance, there are doubts concerning 

compliance with procedural requirements (Rule 65(2)(a)), by taking 

evidence through the production of documents or witness evidence, 

or, somewhat debatably, in cases concerning the applicability of 

foreign law by the production of expert evidence (see Rule 26, 

comment 3). In such cases Rules 61 – 64 may apply accordingly. In 

simple cases the court may make a management order to inform 

the parties of its intention and decide the dispute upon written 

arguments submitted by the parties without holding an oral hearing. 

Rule 66.  Judgments on Preliminary Procedural 

Issues or on Legal Issues on the Merits 

(1) The court on its own motion or on the 

application of a party may give a judgment 

(a) deciding a preliminary procedural issue, or 

(b) deciding a legal issue on the merits 

(2) Rules 61–64 and Part VIII of these Rules apply, 

as appropriate to the issue to be determined under 

this Rule. Judgments on preliminary procedural 

requirements according to Rule 133 are subject to 

independent appeal. 

Sources: 

ALI/UNIDROIT Principles 9.3.3, 9.3.5; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rules 19.1.3, 19.2. 

Comments: 

1.  According to Rule 66(1)(a) the court may give binding 

judgments that determine preliminary procedural issues. This 

precludes further consideration of such issues and thereby 

contributes to concentrated proceedings (see Rules 2, 4 

sentence 1). 

2.  Preliminary procedural issues include, amongst other things, 

disputes about procedural requirements that must be met during 

the preparatory phase and for a judgment on the merits to be given 
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by the court (see Rule 133). If the court concludes that procedural 

requirements have not been met, it must dismiss the proceedings 

by giving an early final judgment (see Rule 65(2)(a)). If the court 

finds that such a requirement has been met, it may go on to proceed 

to determine the proceedings on the merits. In appropriate cases, 

however, it may make sense to render a judgment on a procedural 

requirement, which can then be appealed (see Rule 66(2)), and then 

to continue the proceedings if the judgment was not appealed from 

or was confirmed on appeal. In doing so, the court may save time 

and costs that the judiciary and the parties may incur if the 

proceedings continue and the judgment on the merits is later 

overturned on appeal on the basis that a procedural requirement 

was not complied with prior to the judgment. On the other hand, 

there may be cases where the court finds it advantageous, in the 

interest of securing the early termination of the proceedings as a 

whole, to have the decision of a higher court on the preliminary 

procedural question at stake, while at the same time continuing to 

proceed to determine the proceedings on the merits. In such a case 

it will thus run the risk of unnecessarily increasing its workload and 

party costs (see Rule 130(2)). 

3.  In addition to questions concerning procedural requirements, 

preliminary procedural issues which could be decided by judgment 

in the sense of this Rule are, amongst other things: disputes 

concerning a party or non-party’s duty to produce documents or 

concerning the authenticity of documents; disputes concerning the 

admissibility of a proposed amendment; or, the court’s assessment 

that the proceedings have not been terminated by a valid agreement 

of the parties. 

4.  Appeals against judgments that determine preliminary 

procedural issues are permitted according to the general rules on 

appeals. They should, however, be rare in order to avoid the costs 

and delay that can result from too much satellite litigation. These 

Rules permit judgments to be made on preliminary procedural 

issues with the expectation that courts and judges will only do so 

when such a step is necessary. The discretion should not be 

exercised abusively in order to facilitate a temporary reduction in 

judicial workload. Judgments on procedural preliminary issues are 

res judicata in so far as a rehearing could only be permitted upon a 

change of the factual basis of incidental procedural issues (see Rule 

21, comment 5). 
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5.  In the large majority of cases the court should decide 

preliminary procedural issues by simple court order according to its 

overriding discretion (see Rule 50). Appeals on the review of court 

orders are generally excluded independently of the contents of the 

ruling (see Rule 179(1)), however further objections remain 

admissible against simple court orders (see Rule 178). Rule 179(2) 

allows for miscellaneous appeals only in special circumstances, 

although it always does so where a non-party is affected 

independently of the nature of the court’s ruling (see Rule 180). 

6.  Rule 66(1)(b) enables the court to give judgments deciding 

specific legal issues pertaining to the merits of the case and, which 

have been raised by the parties. It does not permit such judgments 

to be made in respect of factual issues. Such judgments may further 

the speedy resolution of proceedings, as judgments on such issues 

can become res judicata, either directly or after an appellate 

procedure (see Rules 130(1)(d) and (2), 147, 153 and following). 

7.  A judgment on a specific legal issue on the merits makes 

most sense where the parties disagree on both the legal ground and 

the amount of the claim. In such cases, it may be most efficient to 

first decide on the ground of the claim before proceeding to the 

complicated and time-consuming determination of the quantum be 

paid by a defendant. The most important examples in this respect 

are judgments that reject contentions that a claim is time-barred, 

and judgments that determine defendant liability. For example, in a 

personal injury case in which both liability and the quantum of 

damages are disputed, the court may give a judgment on liability, 

leaving quantum to be determined at a later date. The judgment 

may be combined with a court order requiring evidence to be taken 

concerning quantum, in case the liability judgment is not subject to 

an appeal or if it is appealed, it is confirmed. 

8.  A judgment on a specific legal issue on the merits, e.g., the 

judgment confirming the existence of the legal ground of a claim for 

damages or denying that the claim is time-barred, is a regular 

judgment with respect to appeals and res judicata. However, as 

such a judgment is limited to the specific legal issue, this judgment 

does not finally determine the whole matter. Therefore, it must be 

supplemented by a subsequent judgment. In our example, that 

would be a judgment that determines the exact amount of damages 

and orders the defendant to pay. In the proceedings that take place 

between the judgment on the specific issue and the subsequent 

judgment, the specific issue that has already been determined must 
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be taken as the basis upon which the further proceedings take place; 

it may not be litigated anew. 

9.  Whether the court enters a judgment on a specific issue on 

the merits is a matter of discretion. The court will take into account 

its obligation to promote the fair, efficient and speedy resolution of 

the dispute, as set out in Rule 2. In special cases, it may be 

preferable to render a judgment on a specific legal issue and at the 

same time to proceed to deal with the full claim for relief (see 

comment 2 above, and Rule 139 (2)). 

Rule 67.  Provisional Measures and Interim 
Payment Orders 

The court may make any order for provisional 

measures according to Part X or for an interim 

payment as provided by Part X, Rules 199 and 

following. 

Sources:  

ALI/UNIDROIT Principles 5.8 and 9.3.3; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rules 4.5. 

Comments: 

1.  Rule 67 makes clear that the phase between pleadings and 

final hearing provides a good opportunity to consider, and order, a 

well-founded provisional measure based on the parties’ more fully-

developed knowledge of the case as a whole (also see Rule 

49(7)).As such it highlights to the court and the parties the 

possibility of such measures, which may, if ordered, promote the 

proper administration of justice, effective case management and 

proportionality.  

2.  According to Rule 51(3)(c) parties may consider during the 

pre-commencement phase the necessity and contents of provisional 

measures thereby facilitating the court’s later decision-making by 

proposals that they consent to being made. 
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PART VI – SERVICE AND DUE NOTICE OF PROCEEDINGS 

Introduction 

1.  This Part contains rules on the service of judicial 

documents for domestic and cross-border cases. Sections 1 and 

2 provide rules which are generally applicable, no matter whether 

the addressee is domiciled or residing in the forum State or abroad. 

Section 3 sets out special rules for cross-border cases and 

distinguishes between cases in which documents must be served 

on an addressee domiciled within the European Union and cases in 

which they reside outside the European Union. 

2.  While the ALI/UNIDROIT Principles are the starting point for 

this Part, they do not provide detailed provisions for the service of 

documents. They were also designed for cross-border litigation (see 

ALI/UNIDROIT Principle 5). To devise European rules consideration 

was given to the European Union Acquis, particularly the European 

Service Regulation, specific provisions relating to service of 

documents in the EEO Regulation, the ESC Regulation, the EPO 

Regulation and the draft Rules of Procedure of the Unified Patent 

Court, as well as rules on service in use in European jurisdictions, 

as well as the relevant case law of the European Court of Justice. 

3.  This Part applies to both domestic and cross-border cases. 

With respect to service of documents in a cross-border setting it 

provides some rules that deviate from the European Service 

Regulation (see Rules 82 to 84 and comments). Nevertheless, the 

European Service Regulation is intended to apply to the extent that 

this part does not provide rules of its own, particularly regarding its 

provisions on communication and organisational matters. The aim 

has been to provide a functioning and modern model for service 

rules. 

SECTION 1 –  General part - Service, Due Notice and the 
Right to be Heard 

Rule 68.  Service of documents and minimum 

content 

(1) Statements of claim and any other procedural 

documents amending the relief sought or seeking 

new relief under Rule 55 should be served in 

accordance with Rules 74-78 and 80-81. 
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(2) The statement of claim or documents seeking 

to amend proceedings must comply with the 

requirements of Rules 53 and 55.  

Sources: 

ALI/UNIDROIT Principle 5.1. 

Comments: 

1.  Section 1 deals with service of documents that institute 

proceedings (Rule 68); an issue that needs to be addressed 

separately due to the importance of founding the court’s jurisdiction 

of the parties and guaranteeing the defendant's right to be heard. 

Rules 68 and 69 set the minimum standard of information that must 

be given to defendants to enable them to prepare their defence and 

avoid entry of a default judgment. Rule 72 sets the scope of 

application of the general rules on service and defers to other parts 

of these Rules whether formal service of documents is required in 

particular situations. There are no uniform standards in Europe for 

which types of documents, and under which circumstances, formal 

service is required. The same may apply to various documents 

during the proceedings. These Rules provide situation and context-

specific rules concerning the service of particular documents (see 

Rules 39, 42, 44, 53(3) and (7), 54(6), 55(3), 69, 134).  

2.  Compliance with a party’s right to be heard is not only 

essential for defendants in respect of the documents instituting 

proceedings. When proceedings are pending, their subject matter 

may be extended due to a counterclaim, an interpleader, or a third-

party notice. Consequently, this Rule extends the service 

requirements to other procedural documents which amend the relief 

sought or extend the proceedings to persons other than the original 

claimant and defendant. As a consequence, “parties” in this Rule 

also includes third parties (see Rules 39 and following). 

3.  Document(s) that institute proceedings must identify the 

parties to proceedings. This will normally include at least their 

names and addresses and, if applicable, the name and address of 

their representatives (also see Article 7(2) of the EPO Regulation). 

Further specification is unnecessary and, if given, could be 

misunderstood to enumerate all forms of necessary information. 

4.  There is no explicit requirement for the service of annexes to 

a claim. While there is a widespread consensus that, as a basic 
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principle, annexes if used, must be served on defendants, where 

they are not necessary to enable the defendant to understand the 

claim’s subject matter exceptions can be made.  

5.  European jurisdictions’ national procedural codes vary 

considerably with respect to the question whether claimants must 

set out the legal grounds relied on in the claim filed. Again, as Rule 

68 provides only a minimum standard as to necessary information, 

further specification is unnecessary. 

Rule 69.  Information about the procedural steps 

necessary to contest the claim 

The statement of claim must clearly state the 

following:  

(a) the procedural requirements for 

contesting the claim, including where 

applicable: the time limit for contesting 

the claim; the time of any scheduled court 

hearing; the name and address of the court 

or other institution to which a response to 

the claim should be sent or before which 

to appear, and whether representation by 

a lawyer is mandatory; and 

(b) the consequences of a failure to respond 

or to appear in court, in particular, where 

applicable, the possibility that a judgment 

may be entered against the defendant in 

default of responding to the claim and the 

liability for costs related to the court 

proceedings. 

Sources: 

ALI/UNIDROIT Principle 5.1. 

Comments: 

1.  Rule 69 is in principle based on Article 17 of the EEO 

Regulation as ALI/UNIDROIT Principle 5.1 seemed to be too broad. 

The information specified in Rule 69 must be provided to the 

defendant in order to fulfil the obligation of a fair hearing and to 

reduce the possibility that a default judgment will be entered.  
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2.  The rules for service of the statement of claim also apply to 

amendments made under Rules 53(3) and 55(1) and in respect of 

notice to the parties requiring their attendance at any hearing (see 

Rule 68, comment 1). 

Rule 70. Where the defendant fails to enter an 

appearance 

Where the defendant has not responded to the 

statement of claim or not appeared in court, default 

judgment shall only be given according to Rule 

138(3). 

Comment: 

 The Rules on entry of default judgment are set out at Rule 

135 and following. Rule 70 incorporates reference to those Rules by 

way of cross-reference to the criteria for entry of default judgment, 

and particularly those relating to service, articulated in Rule 138 

(see Rule 138, comment 3). 

SECTION 2 – Responsibility for and methods of service 

A. General Provisions 

Rule 71. Responsibility for service 

(1)  Responsibility for service of documents lies 

with the court/parties.  

(2)  If responsibility lies with the court, upon 

application the court may entrust a party with 

service of documents if appropriate. 

(3)  Where responsibility lies with the parties the 

court retains supervisory control which may include 

the power to set aside service. 

Comments: 

1.  There is no consensus amongst European jurisdictions 

concerning responsibility for service of process. In a number of 

jurisdictions responsibility lies with the court, e.g., Austria, England, 

Estonia, Finland, Germany, Greece, Italy, Lithuania, Romania, 

Spain, Sweden, and Switzerland. Other jurisdictions place 
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responsibility in the hands of the parties either generally or in 

respect of specific documents, such as judgments, see, Slovakia. In 

a small number of European jurisdictions, such as France, Belgium, 

Netherlands and Luxembourg, where proceedings do not start by 

filing a claim with the court, but when the claimant first sends the 

documents to the defendant, responsibility normally does not lie 

with the court but with the claimant or a bailiff. Given this plurality 

of approaches, this Rule leaves it to the jurisdiction to determine the 

choice to be taken. It does so as harmonisation does not seem to 

be necessary, and may well depend on matters outside the scope of 

procedural rules such as court organisation and/or the organisation 

of the legal and or bailiffs’ professions in any particular European 

jurisdiction. The essential point is to choose the means that is most 

effective. 

2.  If a European jurisdiction places responsibility for service 

generally on the court, there might, nevertheless, be good reasons 

to entrust the claimant with responsibility for serving specific 

documents, particularly those instituting proceedings. Rule 71 

provides for such an exception to be incorporated. If, on the 

contrary, a European jurisdiction decides to leave responsibility for 

the service of the documents with the parties, the court should in 

any case be able to exercise a supervisory control and to set aside 

service if appropriate. 

3.  In a cross-border situation within the European Union, access 

to national service providers and designated national electronic 

platforms may be difficult, particularly if the parties and not the 

court are responsible for service. All European Union member states 

should be obliged to grant access to service providers and their 

platforms. For technical reasons it may be necessary for access only 

to be provided indirectly via those institutions of the State that 

operate such platforms. 

Rule 72. Applicability of rules  

The following rules on service methods apply to the 

documents referred to in Rule 68 and to any other 

documents required to be served including court 

decisions. 
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Comments: 

1.  In principle the same rules on service should apply to all 

kinds of documents to be served during civil proceedings. However, 

service of the documents instituting proceedings is particularly 

important as it founds the court’s jurisdiction over the parties and is 

an essential means of giving proper effect to the defendant’s right 

to be heard. Consequently, Rules 68-69 provide a minimum 

standard for the content of such documents and, thus, protect 

against entry of a default judgment.  

2.  Rules concerning the service of any documents outside the 

scope of this Rule and Rule 68 are either provided for separately in 

these Rules or are outside their scope (see Rule 68, comment 1). 

Rule 73. Priority of methods guaranteeing receipt 

Documents shall be served using a method that 

guarantees receipt (Rules 74-76). If such service is 

not possible, alternative service methods, as 

specified in Rule 78. Where the address for service 

is unknown or other methods of service have failed, 

methods of last resort, specified in Rule 80, may be 

used to effect service. 

Sources: 

ALI/UNIDROIT Principle 5.1. 

Comments: 

1.  ALI/UNIDROIT Principle 5.1 can be interpreted to mean 

personal service on the defendant is not required in all cases. In 

the European context, principles or rules are not restricted to 

commercial cases, rules should therefore ensure that they are able 

to properly protect consumers and natural persons adequately. To 

that end a considerable number of European jurisdictions, e.g., 

Austria, Belgium, France, Germany, Italy, Lithuania, Luxembourg, 

Netherlands, Poland and Romania, have put in place a hierarchy of 

service methods, which prioritise personal service or methods with 

require some form of confirmation of receipt. In other jurisdictions, 

such as England and Switzerland, there is no hierarchy. Other 

jurisdictions, such as Sweden and Finland, have adopted flexible 

rules. 
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2.  In order to provide the best possible protection of the 

defendant’s right to be heard, it is particularly important to 

guarantee that the documents instituting proceedings reach them. 

The rules therefore put the focus on a method of service which 

guarantees that the court receives a receipt signed by the addressee 

or their (legal) representative. This corresponds to Article 13 of the 

ESC Regulation, which gives priority to postal service attested by an 

acknowledgement of receipt. Once proceedings are pending, 

according to Rule 79, service can be effected from lawyer-to-lawyer 

if the parties are represented by lawyers. 

B. Methods of Service 

Rule 74. Service guaranteeing receipt  

(1) Service guaranteeing receipt includes  

(a) service by physical delivery attested to by 

an acknowledgement of receipt signed by 

the addressee or by a document signed by 

a court officer, bailiff, post officer or other 

competent person who effected the 

service stating that the addressee has 

accepted the document, and the date of 

the service; 

(b) service via a designated electronic 

information system using appropriately 

high technical standards attested to by an 

acknowledgement of receipt that the 

system generates automatically where the 

addressee has a legal obligation to 

register with that system. Such an 

obligation shall be imposed on legal 

persons and on natural persons engaging 

in independent professional activities for 

disputes relating to their trade or 

profession; 

(c) service by other electronic means if the 

addressee has previously and explicitly 

agreed to use this service method or is 

under a legal obligation to register an e-

mail address for the purpose of service. 
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Such service must be attested to by the 

addressee’s acknowledgement of receipt, 

which must include the date of receipt, and 

which is returned by the addressee;  

(d) postal service attested to by an 

acknowledgement of receipt, which must 

include the date of receipt, and which is 

signed and returned by the addressee. 

(2) Where an acknowledgment of receipt, under 

Rule 74(1)(c) or (d), is not received within a 

designated time, service according to Rule 74(1)(a) 

or (b), if available, should be attempted before 

alternative service methods can be used. 

Comments: 

1.  This Rule lists all methods of service which generate proof of 

receipt by the addressee or the person effecting service. It is 

intended to be an exhaustive list of methods. Whereas the EEO and 

EPO Regulations are based on the concept of receipt of an 

acknowledgment of service, the draft Rules of Procedure of the 

Unified Patent Court, particularly Rule 271, do not require any 

receipt as proof of service. Service of judicial documents without 

receipt is, however, not a common standard in European 

jurisdictions for regular civil litigation. 

2.  Service via a designated electronic information system with 

an automatically generated proof of receipt requires the addressee’s 

prior registration. Rule 74(1)(b) indirectly imposes such obligation 

on all legal and natural persons when they are carrying out 

professional activities. As a consequence, this speedy method of 

service should become the standard method for such entities.  

3.  Electronic service, Rule 74(1)(c), or regular postal service, 

Rule 74(1)(d), are also speedy methods of service by which 

documents are sent directly to the addressee, but an 

acknowledgement of receipt can only be obtained if it is sent back 

by the addressee voluntarily. Therefore this method is only 

appropriate if there is a good chance of obtaining a receipt. If the 

addressee, however, does not return a receipt, there is no valid 

service of the documents and service according to Rule 74(1)(a) or 

(b) must be attempted. 
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Service by court officers or other person designated under 

national law 

4  Rule 74(1)(a) refers to service effected by court officers or 

employees, bailiffs or any person who is competent to do so under 

national law. This type of service is widely accepted in Europe e.g., 

in Austria, Belgium, England, Germany, Greece, France, 

Luxembourg, Netherlands, Romania, Spain, and Switzerland. 

5.  In order to provide a flexible approach, it is not necessary to 

specify the time or place where documents may be served on the 

addressee. Rule 74(1)(a) allows service wherever the addressee is 

lawfully encountered although in some European jurisdictions there 

are specifications such as residence, workplace, place of business. 

Service by electronic means 

6.  Electronic service is available in many European jurisdiction, 

albeit subject to a variety of different safeguards, e.g., Austria, 

Belgium, England, Estonia, France, Germany, Greece, Italy, 

Lithuania, Luxembourg, Romania, Spain, and Switzerland. Some 

European jurisdictions exclude electronic service from the service of 

the documents instituting proceedings because the defendant’s 

explicit prior consent is necessary for this method to be used. As 

such it is often unavailable before proceedings have started,  as 

is the case in Germany, Finland and Sweden. 

7.  Some specific features of electronic service must be taken 

into account when implementing such service rules: (1) normal 

e-mail service cannot always be considered a safe technical 

method for the delivery of judicial documents, (2) the sender of 

the documents must be clearly identified, and (3) the holder of 

one or several e-mail accounts can be expected to check them 

regularly only if they are aware that judicial documents can also be 

served by using an electronic address. 

8.  Electronic service should therefore only be allowed if 

appropriately high technical standards are used which guarantee 

the identity of the sender, safe transmission, and a strong possibility 

that the addressee will receive notice of the documents. These are 

also the requirements set out in rule 271 of the draft Rules of 

Procedure of the Unified Patent Court, which provides an Annex with 

a list of secure identification and transmission standards which are 

applicable for the Unified Patent Court. For the Rule here, it is not 

necessary or helpful to provide a uniform technical standard 
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although it might be desirable for cross-border service of documents 

in the future. For the present there are many different methods of 

electronic service in European jurisdictions and therefore it seems 

neither possible nor advisable to identify specific electronic means 

for the purpose of this Rule. Article 13 of the EEO Regulation 

provides, for example, fax or e-mail, but there are also some 

European jurisdictions Union that require the use of special 

electronic platforms or officially approved transmitting agencies, 

e.g., Austria, Estonia, Switzerland. As a consequence it is sufficient 

to emphasise the necessity of high technical standards in Rule 

74(1)(b). 

9.  Rule 271(1) of the draft Rules of Procedure of the Unified 

Patent Court permits service to an “electronic address which the 

defendant has provided for the purpose of service in the 

proceedings”. It thus requires the defendant’s consent. Article 13 of 

the EEO Regulation does not mention the requirement of the 

addressee’s formal consent to this type of service, but it seems 

necessary to distinguish between legal entities such as companies 

or persons engaging in independent professional activities on the 

one hand and natural persons on the other hand. Private companies, 

public authorities, and lawyers can be expected to check their 

accounts on a daily or at least regular basis. Rule 74 gives effect to 

such a legal obligation and as a consequence permits the use of the 

registered e-mail addresses, electronic account or registration on a 

specific electronic platform or system for the service of judicial 

documents. In these cases a receipt automatically generated by the 

system is sufficient. 

10.  For persons not mentioned in Rule 74(1)(b), especially 

consumers, a different approach is necessary (Rule 74(1)(c)). The 

majority of European jurisdictions do not currently impose any 

obligation on them to make an electronic address available for 

official purposes. In the absence of such a legal obligation the 

addressee’s prior consent to use an electronic address seems 

necessary to protect their right to be heard with respect to 

documents instituting proceedings and in order to prevent the court 

from using an e-mail address or electronic mailbox which is no 

longer used and not regularly checked by the defendant. 

Postal service 

11.  Postal service is allowed in a number of European 

jurisdictions, e.g., Austria, Germany, England, Estonia, Finland, 
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Greece, Poland, Spain, Sweden, albeit not in France where it is only 

permitted in certain situations. Also see Article 14 of the ESR 

Regulation. In fact the term “registered mail” depends to a large 

extent on domestic postal regulations which use different types of 

receipts and differ with respect to the group of people to whom 

documents may be handed over if the addressee is not encountered 

personally. Rule 74(1)(d) requires an acknowledgement of receipt 

signed and returned by the addressee within a specified period of 

time. Once it has expired, the court may proceed under Rule 74(2) 

and make a second attempt at service. Normal post service where 

letters are simply deposited in a letter box without the return of a 

receipt is not sufficient for Rule 74(1)(d) but if a postal officer 

delivers the documents to the addressee personally, Rule 74(1)(a) 

will apply. 

Acknowledgment of receipt 

12.  This Rule does not explicitly stipulate that a particular 

standard form must be used as acknowledgement of receipt and 

that the documents sent by post or electronic mail must include such 

a standard form to be filled in and sent back by the addressee. 

However, such a standard form will help in effecting service and the 

use of such is strongly recommended. 

Rule 75.  Service on legal persons by physical 
delivery 

If Rule 74(1)(a) or (d) applies, service on a 

statutory representative of a legal person can be 

effected at the business premises. Business 

premises include the principal place of business, the 

place of the legal person’s statutory seat, the 

central administration, or a branch, agency or 

establishment if the dispute arises out of the 

activity of that branch, agency or establishment. 

Comments: 

1.  According to Rule 74(1)(b) service on legal persons will 

normally be effected via a designated electronic information system 

once the legal entity has registered for the system. Service by 

physical delivery or postal service will therefore be an exception. 

Both methods, however, require specifications with respect to legal 
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entities. Documents can be delivered to a legal representative, but 

the place of service must be specified.  

2.  While some European jurisdictions, e.g., Italy, Finland or 

Sweden, permit service to be effected on a lawyer at their private 

dwelling or residence, it seems more appropriate to require service 

to be effected at their business premises. Such an approach draws 

a clear distinction between lawyer as the addressee of the 

documents as their client’s representative and the lawyer as a 

private individual. Rule 271(5) of draft Rules of Procedure of the 

Unified Patent Court takes a similar approach. It, however, permits 

service at any permanent or temporary place of business. As such 

it permits service on companies at branch offices or agencies. This 

solution might be acceptable for patent litigation. For normal civil 

proceedings it seems more appropriate for service of documents at 

a branch, agency or other such establishment to be permissible only 

where it is closely connected to the dispute. This is especially the 

case in contractual disputes where a company may not expect 

service of judicial documents at a branch which had nothing to do 

with the contract that forms the basis of the dispute. 

Rule 76. Service on representatives 

(1) If a minor or a party that lacks legal capacity 

has a legal custodian or guardian, service on them 

is equivalent to service on the addressee. 

(2) Service on a person nominated to receive 

service by the addressee is equivalent to service on 

the addressee. 

Comments: 

1.  Rule 76 covers two different situations. Rule 76(1) deals with 

service of documents on those parties to litigation who lack litigation 

capacity. Rule 76(2) provides a general rule that enables parties to 

nominate any other adult to receive documents to accept service on 

their behalf. If documents are served upon an individual who has a 

power of attorney to accept them on behalf of the addressee that is 

equivalent to service on the addressee. 

2.  Rule 76(1) recognises that in general minors or parties who 

lack full legal capacity under substantive law are not allowed to 

conduct civil proceedings on their own behalf (see Rules 30 and 

following). Such situations are generally dealt with throughout 
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European jurisdictions by permitting service to be effected on 

individuals who are not formally parties to proceedings. This Rule is 

thus based on the concept that minors and other such parties that 

lack legal capacity must be represented for the purposes of service 

according to substantive or otherwise applicable law. 

3.  Rule 76(2) is based on Article 15 of the EEO Regulation. Its 

equivalent is also contained in some European jurisdiction’s 

procedural codes, e.g., Estonia and Germany. There is no limit as to 

whom may be nominated, i.e., nomination is not restricted to 

lawyers. 

Rule 77. Refusal to accept service 

Service according to Rule 74(1)(a) also includes 

service attested to by a document signed by the 

competent person who effected the service and 

stating that the addressee refused to receive the 

document. The document must be deposited at a 

specified place for a certain period of time for the 

purpose of collection by the addressee who has 

been informed where and when to collect the 

document. 

Comments: 

1.  Service rules should provide a solution for situations where 

an addressee deliberately refuses to accept the documents to be 

served. It is a widespread concept in Europe that an addressee’s 

refusal to accept service should not prevent the legal effects of 

service from taking effect. Rules, however, differ with respect to 

whether the refusal must be without good reason or not. Typical 

examples given for a good reason to refuse service are cases of a 

mistaken identity. In European Union cross-border settings, Article 

8 of the ESR Regulation has adopted the concept that the addressee 

may refuse to accept service of documents at the time of service or 

by returning the documents to the receiving agency within one week 

if they do not comply with the language requirements set out in 

Article 8 of the ESR Regulation.  

2.  The approach taken here differs from the established 

European and European Union approaches. First, it should be noted 

that if the person who refuses to accept service is not the addressee 

of the documents, service will be invalid: see Rule 74. Secondly, if 
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the language requirements of Rule 82 are not met it is neither 

necessary to refuse to accept service nor will such a refusal be 

equivalent to service. In this case service of documents will be 

ineffective and Rule 83 emphasises the fact that Rule 81 concerning 

curing defective service does not apply. 

3.  Another important question is whether where a person 

refuses to accept service, the person attempting to effect service 

should take back the documents to be served or leave them. The 

domestic rules of some European jurisdictions, e.g., Estonia, 

Germany, Greece and Romania, provide that where an addressee 

refuses to accept the documents, they must either be left with the 

addressee or must be deposited for collection. This is the optimum 

approach. If the refusal to accept the documents has the same 

consequences as a delivery of the documents, the addressee should 

at least be in the position to find out about the contents of the 

documents. Therefore, Rule 77 corresponds to Article 13(1)(b) of 

the EEO Regulation but goes beyond it as it makes provision for the 

addressee to be given the opportunity to collect the documents. 

Rule 78. Alternative service methods  

(1) If the addressee is not available for service 

according to Rule 74, the following alternative 

service methods effected by a court officer, bailiff, 

postal officer or other competent person are 

available 

(a) service at the addressee’s home address 

on persons who are living in the same 

household as the addressee or are 

employed by the addressee, and who have 

are able and willing to accept the 

document; 

(b) in the case of a self-employed addressee 

or a legal person, service at the 

addressee’s business premises on persons 

who are employed by the addressee, and 

who are able and willing to accept the 

document; 

(c) depositing the document at a post office or 

with competent public authorities and 

placing written notification of that deposit 



ELI – UNIDROIT Model European Rules of Civil Procedure 

189 

in the addressee’s mailbox. In such a case 

the notification must clearly identify the 

document as a court document, the date 

by which it must be collected, the place 

where it can be collected and the contact 

details of the relevant person effecting 

service. Service is only effected when the 

document is collected. 

(2) Service according to Rule 78(1)(a) and(b) shall 

be attested to by:  

(a) a document signed by the competent 

person who effected service, indicating:  

(i)  the method of service used; 

(ii)  the date of service; and 

(iii)  the name of that person and their 

relationship to the addressee,  

or 

(b) an acknowledgement of receipt by the 

person served. 

(3) Service according to Rule 78(1)(a) and (b) is 

not allowed if the recipient is the party opposing the 

addressee in the proceedings. 

(4) Service according to Rule 78(1)(c) shall be 

attested to by: 

(a) a document signed by the competent 

person who effected service, indicating: 

(i)  the method of service used; and 

(ii)  the date of collection,  

or 

(b) an acknowledgement of receipt by the 

person served. 

Comments: 

1.  The text is based on Article 14(1) (a)-(d), and (3) of the EEO 

Regulation with some modifications. 

2.  In order to promote effective service, it seems appropriate to 

only permit alternative service to be effected on persons who are 

willing to accept the documents and who are willing to agree to 

deliver them to the addressee. Rule 78 does not, however, imply 
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that a person in the addressee’s household or an employee is 

obliged to accept service of documents. Such an obligation might 

have far-reaching consequences, such as a liability for damages if 

the documents are not delivered to the addressee or are given to 

them too late to prevent entry of a default judgment. It is a matter 

of substantive law to determine if such an obligation should be 

imposed and, if so, its consequences. 

3.  Rule 78 permits alternative service if personal service is not 

possible. It does not require a second attempt to achieve personal 

service to be made. Rule 74(2) must, however, be taken into 

consideration. 

4.  Alternative service is in many European jurisdictions 

restricted to family members. As it may be difficult to determine 

who is a family member, as this depends on national substantive 

law, it is preferable to permit alternative service on all persons living 

in the same household. This type of approach is taken in a number 

of European jurisdictions, e.g. Finland, France, Greece, and Poland. 

It requires there to be a sufficiently close relationship to the 

addressee to assume that the documents will be forwarded to the 

them. 

5.  Alternative service on children is less reliable. In some 

European jurisdictions there are clear rules governing the minimum 

age children must have attained to be legally responsible, such that 

they could accept service, e.g., Belgium (16 yrs), Finland (15 yrs), 

France (12 yrs), Italy (14 yrs), Luxembourg (15 yrs), Spain (14 yrs), 

Switzerland (16 yrs). Other jurisdictions use more general wording 

and leave it to the courts to decide the question of responsibility on 

an individual basis, e.g., Germany, Greece, and Romania. For the 

sake of legal certainty, a clear threshold could be defined, but a 

more flexible approach seemed to be appropriate for this Rule, 

which therefore requires the ability to accept the documents. In any 

case, considering their age the person must give the impression that 

they can reasonably be expected to forward the documents. A case-

by-case decision by the person effecting service will thus be 

necessary. 

6.  Alternative service on employees of legal persons that are a 

party to the proceedings is a common European standard. An 

employee must hold a position according to which they can 

reasonably be relied on to forward the documents to the addressee 

e.g., a valid labour or employment contract is not necessary if the 
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individual in fact works for the addressee. Consequently, there is a 

general reference to the employee’s ability in Rule 78(1)(a) and (b). 

Handing over documents to cleaning personnel should, for example, 

not be sufficient to accept service in a large company, In a small 

company or private household it may be different. Thus, a case-by-

case decision by the person effecting service will be necessary. 

7.  Depositing the documents in a mailbox or a safe mailbox is 

permitted in a number of European jurisdictions, albeit only as a 

subsidiary method of service. Depositing documents to be served 

for the collection by the addressee at a local post office or a bailiff’s 

office is, however, preferable, as it can prevent the documents being 

lost. Such an approach is widely adopted in Europe, e.g., in Austria, 

Belgium, France, Greece, Italy, Luxembourg, Netherlands and 

Slovakia. For the addressee’s information a written notification 

should be placed in their mailbox. If no mailbox is available, the 

person effecting service may use other suitable means of informing 

the addressee, e.g., pinning the notification to the addressee’s door. 

These rules avoid fictitious service as an alternative method and 

therefore Rule 78(1)(c) states that in this case service is only 

completed if the addressee actually collects the documents. If they 

do not collect them, service can be effected according to Rule 80. 

8.  Rule 78(3) articulates a widespread European approach, see 

for instance Austria, Germany, Lithuania, and Switzerland, although 

it is not always articulated explicitly within procedural codes. If the 

recipient is the party opposing the addressee in the proceedings, 

they may be in a situation of a conflict of interest and be tempted 

not to forward the document to the addressee. 

Rule 79. Service of documents during proceedings 

(1) During proceedings, if a party is represented by 

lawyer, service of documents may normally be 

effected on the lawyer or from lawyer-to-lawyer 

without Court intervention. Lawyers must provide 

an electronic address that can be used for service of 

documents. 

(2) During proceedings, if a party is represented by 

a lawyer, they must notify the Court and any lawyer 

who represents other parties or intervenors of any 

change of postal or electronic address. 
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(3) During proceedings, parties must notify the 

court of any change of residence, of place of 

business or of their postal or electronic address. 

Comments: 

1.  A number of European jurisdictions permit lawyer-to-lawyer 

service once proceedings have commenced and the parties are 

legally represented, e.g., Belgium, England, Estonia, France, 

Germany, Greece, Italy, Lithuania, Luxembourg, the Netherlands, 

Poland, Romania, and Spain. Such a rule should therefore be 

adopted for reasons of efficiency. Lawyer-to-lawyer service avoids 

the risk that a party does not forward documents to their lawyer 

timeously and prevents or minimises the risk that lawyers lose time 

to respond to the documents. As some countries allow individuals 

other than registered members of the local bar association to appear 

in court, this Rule encompasses all established forms of legal 

representative. 

2.  Some European jurisdictions require lawyers to provide a 

registered electronic address for the purpose of service of legal 

documents, e.g., Estonia and Germany. This is adopted here as a 

general rule given the increasing use of electronic communication 

methods. It includes registration on a designated electronic 

information system according to Rule 74(1)(b). For the sake of 

clarity ’during proceedings’ means the relevant civil proceedings, 

not any subsequent enforcement proceedings, but where a court 

decision or judgment is to be served, Rule 79 applies. 

3.  Rule 79(2) imposes an obligation on the parties to notify the 

court of any change of address etc., in order to facilitate service of 

documents. Service from lawyer-to-lawyer will not apply for the 

service of all documents. Orders requiring attendance at hearings 

need to be served on the party in person (see Rules 16(2), 49(10), 

64(5), 65(3), 66(2), and 118). 

Rule 80. Service methods of last resort 

(1) If service by methods that guarantee receipt 

(Rules 74-77) or alternative service (Rule 78) is not 

possible because the addressee’s address is 

unknown or service has otherwise failed, service of 

documents may be effected as follows: 



ELI – UNIDROIT Model European Rules of Civil Procedure 

193 

(a) by publication of a notice to the addressee 

in a form provided for by law of the forum 

state, including publication in electronic 

registers accessible to the public, and 

(b) by sending a notice to the addressee’s last 

known address or e-mail address, if 

applicable. 

(c) For the purpose of subparagraphs (a) and 

(b), notice means information which 

clearly states the character of the 

document to be served as a court 

document, the legal effect of the 

notification as effecting service, 

information as to where the addressee can 

collect the documents or copies thereof, 

and the date by which they have to be 

collected.  

(2) The address is unknown if the Court or the 

party responsible for service has made every 

reasonable effort to discover the addressee’s 

present address. Efforts to find the present address 

must be documented in the Court files.  

(3) Service shall be deemed to be effected within 

two weeks after publication of the notice and after 

having sent the notice to the last known address or 

e-mail address, as applicable. If there is no last 

known address or e-mail address service shall be 

deemed to be effected within two weeks after 

publication of the notice. 

Comments: 

1.  Rule 80 applies where the address for service is unknown. It 

also applies where other service methods have failed. At present, 

in a cross-border setting neither the European Service Regulation 

nor the HCCH Service Convention are applicable if the addressee’s 

address is unknown (see, Article 1(2) of the ESR Regulation; Article 

1 paragraph 2 of the HCCH Service Convention (1965)). For 

domestic cases national rules often provide a type of fictitious 

service. This particularly applies to documents instituting 

proceedings in order to guarantee the claimant’s right to access to 

justice when they are unable to locate the defendant. Failure of 



Consolidated draft 

194 

service in the sense of Rule 80 includes cases where service 

according to Rule 74 has failed, and furthermore neither the 

addressee nor any other person to whom the documents could be 

delivered for the purposes of Rule 78 have been encountered, nor 

did the addressee collect the document deposited according to Rule 

78(1)(c). 

2.  In order to protect the defendant’s right to be heard, 

reasonable efforts to find the defendant by those responsible for 

effecting service must be required and should be documented where 

the address is unknown (see also Rule 138(3)). 

3.  Service by publication of a notification on the court door, in 

official journals or a publicly accessible electronic register is 

available in many European jurisdictions. In those jurisdictions that 

have adopted the system of “remise au parquet” a public notice is 

not always necessary, but this form of fictional service has not been 

accepted by the HCCH Service Convention (1965) or the ESR 

Regulation. Rules in European jurisdictions vary as to the place 

where public service is allowed, e.g., the place where the court 

seised is located, the place of the addressee’s last residence. It does 

not seem to be necessary to harmonise the rules in this respect as 

a publication in a publicly accessible electronic register is likely to 

become the default approach in future. The wording of the Rule is 

broad enough to cover giving notice via text message, “Facebook”, 

WhatsApp, or other social media although it is not publication in the 

narrow sense. 

4.  Service at the last known residence or place of business is 

possible in England, France, and Luxembourg. In Belgium and the 

Netherlands, documents are left with the royal prosecutor. In 2011, 

the European Court of Justice also accepted service at the last 

known address, if the defendant had a contractual obligation to 

notify the claimant of any change of his residence or domicile.146 Not 

only should there be an obligation to publish a notice under Rule 

80(1)(a) but the notice should also be sent to the last known 

address in order to provide a realistic chance for the addressee to 

collect the documents where service according to Rules 74 or 78 has 

failed. 

 
146 Hypotecní banka a.s. (case C-327/10, ECLI:EU:C:2011:745); and, 
Cornelius de Visser, case C-292/10, ECLI:EU:C:2012:142  
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5.  Time limits for service are well-established. Different 

European jurisdictions adopt different time limits, e.g., Austria (14 

days), Romania (15 days), Italy (20 days), Switzerland (7 days for 

downloading electronically served documents). 14 days is adopted 

here in Rule 80(3) as the most appropriate reasonable time limit 

balancing the interests of claimants, defendants and the efficient 

prosecution of proceedings. Rule 84 provides an exception for cross-

border cases. 

Rule 81. Cure for defective service  

If service of documents does not meet the 

requirements of Rules 74-79, such non-compliance 

will be cured if the addressee’s conduct proves that 

they received the document to be served personally 

and in sufficient time for them to arrange their 

defence or in any other way respond as required by 

the nature of the document. 

Comments: 

1.  Whereas the European Service Regulation does not provide 

rules for curing defective service,147 such a power is commonplace 

in European jurisdiction’s national procedural codes, e.g., in Austria, 

England, Estonia, Germany, Greece, Poland, Romania, and 

Switzerland.148In this respect it is generally understood that where 

an addressee actually receives documents then any formal defect in 

service falls away as irrelevant. This is an appropriate result as the 

primary function of service of documents, i.e., to ensure the 

addressee has proper access to the information in the documents, 

– is fulfilled by actual receipt. Rule 81, accordingly, takes the same 

approach.  

2.  If the service of a document fixes the date on which a 

deadline starts to run, the addressee may not have sufficient time 

to respond. Therefore, non-compliance with the service rules will be 

cured only if the addressee has also had sufficient time to arrange 

 
147 Article 8(3) of the ESR Regulation is not exactly a device to cure a defect 
in service because service of documents which do not comply with the language 
requirements of Article 8(1) does not constitute a violation of the ESR and does 
not make the procedure invalid [ECJ ECLI:EU:C:2015:603 n. 61)  
148 This approach is not however taken in Belgium, France or the 
Netherlands. 
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for their defence or respond in any other appropriate way as 

required by the document served. Such cases are also dealt with in 

the context of default judgment (Rules 70, 138 and following) or 

they can be addressed in the general context of restitutio in 

integrum which is not generally dealt with in these Rules 

3.  The text of this Rule was based on Article 18 of the EEO 

Regulation. It is, however, broader in its application than that 

article, as Rule 81 applies not only to service of documents that 

institute proceedings, but also applies to those documents that 

summon parties to court hearings. 

SECTION 3 – Cross border issues 

A. In the European Union 

Rule 82. Language requirements 

(1) In the case of natural persons not engaging in 

independent professional activities the documents 

referred to in Rule 68 and the information referred 

to in Rule 69 must be in a language of the 

proceedings and, unless it is evident that the 

addressee understands the language of the forum, 

also in a language of the European Union member 

State of the individual’s habitual residence. 

(2) In the case of legal persons the documents 

referred to in Rule 68 and the information referred 

to in Rule 69 must be in a language of the 

proceedings, and also the language of the legal 

person’s principal place of business, its statutory 

seat or of the principal documents in the 

transaction. 

Sources: 

ALI/UNIDROIT Principle 5.2. 

Comments: 

1.  Rule 82(1) and (2) are based on the understanding that 

consumers or natural persons need better protection than 

corporations, which is an established principle in European national 
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law and European Union law. This Rule, however, differs from 

European Union law. It takes a better law approach because, at the 

least, the protection of consumers should not be sacrificed for the 

sake of costs of translation. In respect of B2B litigation, the 

exception in Rule 82(2) helps in reducing translation costs, if the 

language of the forum and the language of the transaction 

correspond, e.g., should negotiations and a business transaction 

have been made in English, but the court seised is for example in 

France, a translation from French to English would still be necessary 

unless the French courts permit the proceedings to be conducted in 

English. 

2.  Although the language and translation required do not 

guarantee, in all cases, that the addressee understands the 

documents properly, they constitute an acceptable presumption. 

The place of habitual residence and the place of the principal place 

of business refer to a factual link between the addressee and the 

place of service. 

3.  The ESR Regulation adopts the position that it is up to the 

defendant to respond if they are unable to understand the 

documents served. Rule 82 reverses the approach taken in the 

Regulation. It reverts to an objective approach, and as such the 

court should not simply rely on the claimant’s allegations as to the 

defendant’s language skills. Rule 82 refrains from providing a list of 

criteria for language skills. The Rule must, however, clearly express 

that an exception from the translation requirement is only 

acceptable in rare cases, e.g., if a claimant can produce a document 

written by the defendant in the respective language or has evidence 

proving that the defendant’s profession involves such language 

skills, e.g., they are a language teacher or interpreter, or that the 

defendant formerly lived in the forum State for some time and that 

it can therefore be presumed that they know the language. The 

same can apply if the defendant is a national of the forum State but 

is presently living elsewhere. 

4.  By contrast to the ESR Regulation, it is not necessary to 

provide defendants with a formal right to refuse acceptance or reject 

documents, if service does not comply with the language 

requirements of Rule 82. Such a right would need further 

specifications with respect to time, place and form of the refusal and 

can be a potential source of procedural error. If the documents do 

not comply with Rule 82, service is ineffective and cannot be cured 
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based on Rule 81. The defendant can invoke the ineffectiveness of 

the service in the courts of the forum. 

Rule 83. Non-application of Rule 81 

If service of documents does not comply with the 

language requirements of Rule 82, Rule 81 does not 

apply. 

Comments: 

1.  Rule 83 provides that a failure to comply with the language 

requirements of Rule 82 will render service ineffective. 

2.  Rule 82 does not, however, provide the addressee of 

documents with a formal right to refuse service, as is provided, for 

instance, by Article 8 of the ESR Regulation. Such a formal right to 

refuse service is not necessary as long as the addressee can object 

to the service of documents in the pending proceedings. In order to 

preserve that possibility, where the addressee actually receives the 

documents albeit in a language which is not consistent with the 

requirements of Rule 82, the defect should not be cured. 

Rule 84. Modification of time periods 

If the addressee is domiciled in a European Union 

Member State different from the forum State then 

the time periods provided in Rule 80(3) are four 

weeks instead of two weeks.  

Comments: 

1.  Rule 80 provides rules of service of last resort, which apply 

where all other methods of service provided in Rules 74-78 have 

failed.  

2.  The time limits specified to be applicable to the service 

methods specified in Rule 80(3) are modified by Rule 84. While the 

two week period for service specified in Rule 80(3) appears to be 

appropriate for domestic cases as it offers the addressee a 

reasonable opportunity to receive the notice and obtain the 

documents, this does not seem appropriate for cross-border service. 

In cross-border situations a longer time period appears reasonable 

to ensure that the addressee has a fair opportunity to receive notice 
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and to obtain the documents from their last known address, or to 

obtain notice of the publication in the forum state. 

B. Outside the European Union 

Rule 85. General Rule 

The preceding rules also apply when the addressee 

has no domicile or habitual residence within the 

European Union, subject to Rule 86.  

Comments: 

1.  All the Rules within this Part are applicable for the service of 

documents if the addressee does not have a domicile or habitual 

residence within the European Union. Where a European Union 

Member State is also a Contracting State of the HCCH Service 

Convention (1965), see Rule 86. 

2.  In respect of the possible use of electronic service as it will 

often include a cross-border element, this Rule avoids the 

ambiguous wording “service abroad” set out in Article 1 of the HCCH 

Service Convention (1965). It replaces it with the requirement that 

the addressee has no “domicile or habitual residence” within the 

European Union. 

Rule 86.  Relationship to the HCCH Service Conven-

tion 

Where there is occasion to transmit a judicial or 

extra-judicial document for service outside the 

European Union, the application of the preceding 

rules is without prejudice to the application of the 

HCCH Service Conventions.  

Comments: 

1.  In respect of European Union member states, either as the 

forum State or the State where the addressee of the documents has 

a domicile or habitual residence, which are also contracting states 

of the HCCH Service Convention (1965), that Convention shall 

prevail. 
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PART VII – ACCESS TO INFORMATION AND EVIDENCE 

Introduction 

1.  The provision and testing of evidence is central to civil 

procedure. Effective access to information and evidence are basic 

tools that ensure access to justice is a real rather than a merely 

theoretical right (Article 6.1 of the European Convention on Human 

Rights; Article 47 of the Charter of Fundamental Rights of the 

European Union). 

2.  There is a great deal of variety across European jurisdictions 

in respect of the approach taken to evidence-taking, and particularly 

to access to relevant information. This is a consequence of a variety 

of factors: the distinction between the civil law/common law; legal 

history; and procedural culture, and particularly the distribution of 

roles between the court, judiciary and parties. Comparative research 

demonstrates that there is a strong divergence regarding many 

fundamental issues of the law of evidence, for example: differing 

degrees of formalism in evidence-taking; differing approaches to the 

principle of immediacy; and, differing approaches to the ease with 

which information or evidence in the control of opposing parties or 

non-parties can be obtained. Inevitably different jurisdictions 

demonstrate different levels of satisfaction with their rules of 

evidence, e.g., evidentiary value depends on how evidence was 

taken, and this, in turn, influences how effective access to justice 

may be in practical terms where factual matters may only be proved 

by witness evidence, e.g., in many tort cases. Additionally, the ease, 

or otherwise, with which access to information and evidence can be 

secured will have an impact upon the likelihood of claims being 

pursued in proceedings. 

3.  Divergence in approaches to evidence may be the source of 

difficulties in cross-border litigation. The Evidence Regulation149 and 

the HCCH Evidence Convention150 are not aimed at harmonising the 

rules on evidence at an international level and, therefore, they 

cannot mitigate the potential for such divergent approaches to 

evidentiary matters, such as access to information and the 

 
149 Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation 
between the courts of the Member States in the taking of evidence in civil or 
commercial matters (the Evidence Regulation). 
150 Convention of 18 March 1970 on the Taking of Evidence Abroad in Civil 
or Commercial Matters (HCCH Evidence Convention). 



ELI – UNIDROIT Model European Rules of Civil Procedure 

201 

production of evidence held by opponents and third parties, 

hampering cooperation. 

4.  The present Part attempts to identify the best approach to 

access to information and evidence. It does so through identifying 

the common core of the law of evidence and the best, or more 

convenient, rules, including those related to the management of 

evidence, in use in European jurisdictions. To do so it has 

particularly account of the ALI/UNIDROIT Principles, the IBA Rules on 

the Taking of Evidence in International Arbitration (2010) and of 

legal instruments addressing the issue of evidence and access to 

information within the European Union (Directives on: IP rights;151 

competition damages claims;152the ESC Regulation; and the draft 

Rules of Procedure of the Unified Patent Court). 

SECTION 1 – General part 

A. General Provisions on Evidence 

Rule 87. Standard of Proof 

A contested issue of fact is proven when the court 

is reasonably convinced of its truth. 

Source: 

ALI/UNIDROIT Principle 21.2; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rule 28.2. 

Comments: 

1.  Setting the standard of proof in civil proceedings is of 

paramount importance. It plays a profound role in determining both 

the parties’ litigation strategy, but equally the approach the court 

takes to fact-finding. In legal theory it is common to refer to 

different possible standards of proof, each of which require the judge 

to reach different degrees of conviction. The minimum acceptable 

 
151 Directive 2004/48/EC of the European Parliament and of the Council of 
29 April 2004 on the enforcement of intellectual property rights (the IP 
Enforcement Directive). 
152 Directive 2014/104/EU of the European Parliament and of the Council of 
26 November 2014 on certain rules governing actions for damages under 
national law for infringements of the competition law provisions of the Member 
States and of the European Union (the Competition Damages Directive). 
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standard, and degree of conviction, is that the judge is satisfied on 

the balance of probabilities, i.e., the judge is convinced that the 

existence of a fact is more probable than not. Rule 87 is intended to 

establish a qualified high standard of proof in civil proceedings. It 

requires the court to be ‘reasonably convinced’ of the existence of a 

fact. This should be understood to mean ‘as close to being fully 

convinced as possible’, accepting that being fully convinced is an 

ideal that cannot generally be realised in practice. 

2.  “Truth” in this context must be read free from any 

philosophical connotation. It is merely intended to describe the level 

or degree of confidence sufficient for the court to pronounce a 

decision on the facts. “Convinced” must also be treated with caution. 

It should be understood to be a synonym for “satisfied”. It is, 

therefore, necessary to assume, consistently with the aim of 

establishing a high standard, that there is certain degree of flexibility 

and a need to adapt to the individual circumstances of each set of 

proceedings in the approach to the standard of truth for a court to 

be “reasonably convinced”.  

3.  A court may only consider itself to be convinced or satisfied 

of the truth of a factual allegation, when it has taken account of all 

relevant evidence, or other valid methods of proof such as those 

described in Rule 88. A court may never base its decision on issues 

of fact upon its own private knowledge. 

Rule 88. Matters Not Requiring Positive Evidence 

(1) The following do not require positive evidence:  

(a) admitted facts; 

(b) uncontested facts;  

(c) facts which are notorious to the court.  

(2) The existence of facts can be presumed on the 

basis of other proven facts. 

(3) When a party has possession or control of 

evidence concerning a relevant fact and that party, 

without justification, fails to produce it, the court 

may consider that relevant fact to be proven. 

Source: 

ALI/UNIDROIT Principle 21.3. 
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Comments: 

1.  Rule 88(1) reflects the approach taken to matters that most 

European jurisdictions accept do not need positive proof. 

2.  In Rule 88(1) “admitted facts” should be understood in the 

sense of having been “actively” or “expressly” admitted. 

“Uncontested facts” are related to the principle of party autonomy, 

i.e., it is a matter for the parties if they wish to contest a fact put 

forward by their opponent. In some jurisdictions, uncontested facts 

bind the court, whereas in others the court is simply allowed to 

consider such uncontested facts as having been proven or true. The 

question of evaluation of such uncontested facts, under these Rules, 

is a matter of free evaluation by the court (Rule 98). For fact to be 

“notorious”, it must be notorious to the court, i.e., they are well-

established matters of common knowledge to the community and in 

the context where the court is located. Examples are: the public 

underground system in the capital city is crowded during rush-

hours; tigers are not an indigenous species of Western European 

States. The court may inform the parties that it considers a fact to 

be notorious. Where it does do so it may release the party adducing 

such evidence from having to prove it positively. The court must 

not, however, take account of matters that are within the judge’s 

private knowledge of the relevant facts in a case, i.e., knowledge 

gathered through means different from those established in these 

Rules. 

3.  The use of presumptions, as those set out in Rule 88(2), are 

a system to determine the truth of facts is known to all legal 

systems. Unless otherwise established by the law, presumptions are 

always rebuttable. 

4.  Rule 88(3), consistently with the preceding parts of Rule 88, 

provides a specific means of establishing the truth of a contested 

fact. If a party fails to present evidence where it could do so, the 

court may infer that the evidence would be harmful to the party’s 

case and may deem the fact to have been proven. This Rule is 

related to Rule 99 on sanctions, where a party disobeys a court order 

to produce evidence. What is a “relevant fact” should be interpreted 

consistently with Rules 24, 89 and 92. 
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Rule 89. Relevance 

(1) Relevant evidence is admissible.  

(2) The court, whether of its own motion or on 

application by a party, shall exclude evidence that 

is irrelevant. Relevance is determined by the court 

by reference to the matters alleged in the parties' 

pleadings. 

Sources: 

Transnational Rules of Civil Procedure (Reporters’ Study) Rules 

25.1, 28.3.2, and 25.2. 

Comments: 

1.  Rule 89 must be interpreted in the light of Rules 23 and 25, 

which concern the scope of the pleadings and the obligation placed 

on parties to prove relevant fact by offering such evidence as 

supports their factual contentions.  

2.  Rule 89(2) is intended to clarify the nature of the court’s 

duties and powers where evidence submitted by a party is 

irrelevant. It is for the court to determine evidentiary relevance. 

Where evidence is disclosed spontaneously by a party or as a 

consequence of an order to secure access to evidence, the court in 

its discretion may exclude it where it is redundant, unnecessarily 

burdensome, creates too great a cost or delay, or gives rise to unfair 

prejudice. The court must assess these issues as part of the process 

by which it manages evidence-taking (see Rules 49 (11), 62(2), 64 

(4)-(6) and 92). These issues are not, and should not be considered 

to be, an aspect of the question whether evidence is relevant. When 

considering evidentiary relevance, the court must consider the 

nature and scope of any proposed evidence, its connection to facts 

or issues in dispute in the proceedings, and whether it is likely to be 

probative. 

Rule 90. Illegally Obtained Evidence 

(1) Except where Rule 90(2) applies, illegally 

obtained evidence must be excluded from the 

proceedings. 

(2) Exceptionally, the court may admit illegally 

obtained evidence if it is the only way to establish 

the facts. In exercising its discretion to admit such 
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evidence the court must take into account the 

behaviour of the other party or of non-parties and 

the gravity of the infringement. 

Sources: 

Transnational Rules of Civil Procedure (Reporters’ Study) Rule 25.1. 

Comments: 

1.  The issue of illegally obtained evidence is not treated in a 

comparable way in all European jurisdictions. The approach set out 

as the general rule in Rule 90(1) is that taken by some jurisdictions. 

The exception set out in Rule 90(2) reflects the approach that has 

been accepted on a number of occasions by the European Court of 

Human Rights under an exception it has established and which is 

said to arise from the right to evidence. For example, it has accepted 

that where illegally obtained evidence is the only way to establish 

facts and thus meet the burden of proof, it should be admissible.153 

2.  The general rule under Rule 90(1) is, however, that illegally 

obtained evidence is inadmissible and should be excluded. This is 

particularly important where the illegality arises from an 

infringement of a party’s or a non-party’s fundamental rights. 

Exclusion should be understood in the sense that the evidence must 

not be relied upon by the court in any decision in the proceedings.  

3.  Exceptions to the general rule, under Rule 90(2), should be 

rare. They should only be permitted by the court carrying out a 

careful balancing exercise, which considers all relevant interests, 

including the right of access to evidence, fundamental rights’ 

protection, especially, those connected to privacy, good faith and 

fair play.  

4.  Standards applied to define illegality vary from one 

jurisdiction to another. Different approaches to the application of 

this Rule may then be taken depending on the substantive law of 

the jurisdiction. Different approaches may, for instance, be taken to 

evidence obtained by, for instance: opening a letter addressed to 

somebody without their consent; recording a conversation without 

the speaker’s knowledge; an employer accessing personal files of an 

employee’s computer; or utilising images recorded by a dash cam 

 
153 See ECtHR 10 October 2006 L.L. v. France, appl. No 7508/02, concerning 
Article 41; 13 May 2008, N.N. and T.A. v. Belgium, appl. No 65097/01.  
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located in the front of a car. Evidence obtained by torture must 

always be excluded. 

5.  It must be stressed that permitting the possibility of 

exceptions to the general rule should not be taken to promote 

illegality in evidence-gathering. The general rule in Rule 90(1) is, on 

the contrary, intended to deter illegality. This is in particular the 

case given that the Rules in this Part are intended to provide parties 

with fair, reasonable and appropriate means to secure evidence.  

Rule 91. Evidentiary Privileges and Immunities 

(1) Effect should be given to privileges, 

immunities, and similar protections for all persons 

who are heard in order to provide information in a 

case or concerning the production of evidence or 

other information.  

(2) In particular, evidence may not be elicited in 

violation of: 

(a) the right of a spouse, partner equal to a 

spouse or close relative of a party to refuse 

testimony; 

(b) the right of a person not to incriminate 

themselves; 

(c) legal professional privilege, any other 

professional privilege, confidence, trade 

secrets and other similar interests as 

provided by law; 

(d) confidentiality of communications in 

settlement negotiations unless the 

negotiations have occurred in a public 

hearing or overriding public interests so 

require;  

(e) national security interests, State secrets 

or other equivalent public interest issues. 

(3) The court should consider whether these 

protections justify a party’s failure to disclose 

evidence or other information when deciding 

whether to draw adverse inferences or to impose 

sanctions.  
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(4) The court should recognise these protections 

when imposing sanctions on a party or non-party in 

order to compel disclosure of evidence or other 

information.  

(5) A claim of privilege, immunity or other similar 

protection made with respect to a document shall 

describe it in sufficient detail to enable another 

party to challenge the claim. 

Sources: 

ALI/UNIDROIT Principles 18.1, 18.2 and 18.3. 

Comments: 

1.  The reason behind the privileges is the need to protect some 

interests despite the importance of locating the best evidence to 

ascertain the truth. For instance, family relations, confidentiality in 

professional relations and the privilege against self-incrimination 

(nemo tenetur se ipsum accusare) are such protected interests. 

Therefore, nobody shall be obliged to sign a written witness 

statement or to give evidence at an oral hearing if they are a spouse, 

partner equal to a spouse under applicable national law, descendant, 

sibling or the parent of a party. A witness may also refuse to answer 

questions if answering them would violate an applicable professional 

privilege or other duty of confidentiality imposed by national law. 

2.  The court is under a duty to protect privileges under Rule 91 

of its own motion (ex officio). A court may not, however, be aware 

of relevant privileges. The Rule thus depends upon the parties co-

operating with the court to draw attention to any such privileges 

(see Rule 6). Absolute privileges must be protected in all cases. 

Privileges can also be relative, in which case where the protected 

person consents to set aside the privilege, it will be forfeit. Such 

privileges may also be set aside where, in specific cases, there is a 

paramount duty imposed on the court, under substantive law, to 

find the truth. (See draft Rules of Procedure of the Unified Patent 

Court, rule 179.3.) 

3.  Some privileges are based on the right to keep silent, e.g., 

close relatives have this right, whereas professional privileges do 

not depend upon the individual who could give the evidence, e.g., 

legal professional privilege is the client’s privilege and not that of 

the lawyer and thus can only be waived by the client. In other cases 

relevant public interests are at stake and only the State can waive 
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the privilege. Whenever it is a right of a person to give evidence or 

keep silent, and they have chosen to waive the privilege, e.g., by 

being sworn to give witness evidence during the trial, they cannot 

then change their mind. Once a privilege has been waived it cannot 

be re-asserted. 

4.  It is possible that a privilege may be waived inadvertently. 

Where this is the case, the court should consider whether the 

protection afforded by Rule 91(1) has been lost or whether it should 

be maintained. In determining that question it should take account 

of the principle underlying the privilege. 

5.  This Rule must be read together with the Rules on Access to 

Evidence Orders, which are restricted to non-privileged evidence 

(see Rule 100(a) and following). (See Storme Report, Article 4.1.3.). 

6.  In so far as Rule 91(1) is concerned, in personam privileges 

cover all persons, irrespective of their procedural status, who are 

heard in order to get information in the case. Temporally, the 

protection covers the whole proceedings, including hearings and 

gathering of information at a pre-trial stage. 

7.  Rule 91(2)(a) articulates the protection afforded to family 

relationships. The definition of the circle of persons covered by the 

privilege is strictly linked to family law and should therefore be done 

by national law. Rule 91(2)(b) protects the privilege against self-

incrimination as it is established in national law. 

8.  Rule 91(2)(c) covers all situations where privileges are based 

on some protected interest, i.e., one that is given greater weight 

than the interest in securing the best evidence and truth-finding. Its 

scope is to be defined by national law. Typically, those interests are 

based on professional confidentiality, e.g., lawyers, the clergy, 

health professionals, journalists. Other interests may also be 

protected, such as for instance, trade secrets (see Article 9 of the of 

the Trade Secrets Directive.154). Reference to “similar interests as 

provided by law” ought to be interpreted in an open and flexible 

manner. It could, therefore, refer to the private international law of 

the forum. In most cases, the relevant private international law rule 

will refer to the law of the forum as the applicable law to determine 

 
154 Directive (EU) 2016/943 of the European Parliament and of the council of 
8 June 2016 on the protection of undisclosed know-how and business 
information (trade secrets) against their unlawful acquisition, use and disclosure 
(the Trade Secrets Directive). 
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the extent of the privilege or equivalent situation. In some cases, 

however, it might be the law applicable to the legal relationship 

covered by the privilege, e.g., lawyer-client privilege. 

9.  Rule 91(2)(d) acknowledges mediation privilege, i.e., the 

protection afforded to the content of settlement discussions between 

parties. It reflects the protection recognised in Article 7 of the 

Mediation Directive. According to the Directive, mediators or those 

involved in the mediation process are not, as a general rule, obliged 

to give evidence in judicial proceedings regarding information 

obtained during that process. Exceptions to this are, however, 

where the evidence is: a) necessary for overriding considerations of 

public policy, particularly to protect an individual’s physical 

integrity; or b) disclosure of the content of the agreement is 

necessary to enable its terms to be implemented or enforced. The 

latter can be understood to be a matter of fact.  

10.  Rule 91(2)(e) reflects the fact that most legal orders accept 

that there are certain public interests, such as national security, 

which override any interest in access to evidence.  

11.  Rule 91(2) should not be read as an exhaustive list of all 

possible heads of privilege, immunity or similar protection that could 

be claimed successfully. National legislation must be left a margin 

of appreciation to extend the scope of such privileges and 

immunities.  

12.  In the field of cross-border litigation, Article 14.1 of the 

Evidence Regulation must be considered in so far as it provides a 

basis upon which an individual can refuse to give evidence.  

13.  Rule 91(3) places a limit upon the court’s ability to draw 

adverse inferences or imposes sanctions when an individual asserts 

a privilege. Its application means that the court may not draw such 

inferences or impose sanctions unless it concludes that the asserted 

privilege does not justify, i.e., provide a valid reason for the failure 

to provide evidence or information. 

14.  Rule 91(4) requires the court to take proper account of the 

various privileges when considering the imposition of sanctions. It 

should ensure that they are not imposed where a privilege is 

asserted validity. Both courts and other public authorities ought to 

guarantee the effective application of evidentiary privileges.  

15.  Rule 91(5) is intended to ensure that privileges are not 

abused or mis-used. In order to ensure that they may not be used 
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to hide information and pieces of evidence, this Rule provides that 

where an individual asserts a privilege in respect of a specific piece 

of information or document, they must identify it precisely. This is 

intended to ensure that a party who wishes to challenge the 

assertion may do so effectively. The Rule must, however, be 

interpreted cautiously to avoid a party relying on it to challenge an 

assertion of privilege from using it to embark on an attempt to 

obtain details concerning the protected information and, thereby, 

undermine the privilege’s efficacy. 

B. Management of Evidence 

Rule 92. Management and Presentation of Evidence  

(1) Whenever necessary and appropriate, the 

court must order the taking of relevant evidence 

offered by a party. Where the court makes such an 

order it may make case management orders 

concerning the sequence and timing of the 

production of evidence. The court may also make 

orders, where appropriate, concerning the form in 

which evidence will be produced. Rules 49(9) and 

(11), 50, 62, 64(3)-(6) and 107 apply. 

(2) The court, while affording the parties an 

opportunity to respond, may suggest evidence not 

previously proposed by a party, which it considers 

may be relevant to an issue in dispute. If a party 

accepts such a suggestion, the court will order the 

taking of that evidence so that it may be offered in 

support of that party’s contentions of fact and law. 

(3) Exceptionally, the court may, while affording 

the parties an opportunity to respond, order the 

taking of evidence not previously proposed by a 

party. 

(4) The court shall provide each party with a fair 

opportunity and adequate time to respond to 

evidence presented by another party or taken by the 

court. 
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Sources: 

ALI/UNIDROIT Principles 5.4-5.5, 9.3, 14.1-3, and 22.2.2; 

Transnational Rules of Civil Procedure (Reporters’ Study) Rules 

18.3.4 and 28.3.1. 

Comments: 

1.  In some jurisdictions there is a fundamental right to evidence 

enshrined in national constitutions. Such a right has also been held 

to be an aspect of the right to fair trial under Article 6(1) of the 

European Convention on Human Rights. Rule 92(1) implements 

those rights and emphasises the paramount importance of the right 

to evidence within the general framework of the right of access to 

justice. This Rule must be applied consistently with the right to be 

heard and the right of defence, such that when the court considers 

whether it is necessary or appropriate to order evidence to be taken 

it must afford the parties an opportunity to make submissions on 

those issues (see Rules 11 and 16(1), 49(11), 50(1) sentence 

2,50(2), 55(1) sentence 2, 61(2) to (4)). 

2.  Rule 92(1) reflects the modern emphasis upon case 

management (see Rules 49(9) and (11), and 50). Orders made 

concerning the taking of relevant evidence must be proportionate 

(see Rules 5, 6, 89). Reference to “necessary” is not intended to 

indicate that the court has a general power to order evidence to be 

taken of its own motion (ex officio). A limited power in that respect 

is set out in Rule 92(3) read together with Rule 25(3). Reference to 

necessity in Rule 92(1) is intended to clarify that the court will have 

to take such steps as are required to enable admissible evidence to 

be taken, e.g., to make provision to enable witnesses to be heard. 

Reference to the "form in which evidence will be produced" includes, 

where appropriate, the new technologies such as information 

technology, electronic and other forms of communication technology 

and media (also see Rules 97(3), 111(2), 112(2), and 124(2)).  

3.  Rule 92(1) encompasses the most important decisions that 

the court will make concerning evidence. There might, therefore, be 

good reason for a party to challenge them. Such a challenge may 

arise in two possible ways. First, the party whose evidence was 

refused may try to have it admitted. Secondly, the party may also 

challenge the admission of evidence requested by its opponent, if it 

deems it to be inadmissible. Rule 92 does not define a specific 

means to challenge the court’s decision. Part IX provides for 
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immediate review and reconsideration upon a challenge concerning 

procedural error (see Rules 178, 50(3)) and, additionally, in special 

cases concerning miscellaneous appeal (see Rule 179(2)).The 

outcome of a later appeal against a final judgment, which is based 

on the court’s refusal to admit relevant evidence depends on the 

party having properly and previously, and hence unsuccessfully, 

challenged the decision at the time it was made (for remedies of 

non-parties, see comment 6).  

4.  Rules 92(2) and (3) together with the general Rule 25(3) 

concern a controversial issue, for which European jurisdictions do 

not adopt a common approach. The approach set out is intended to 

encapsulate a compromise, which properly applied ought to provide 

an optimum approach for the future. Both Rules have a common 

starting point. They first require the court to assess the case and 

the evidence proposed by the parties. It then must consider what, 

if any, additional evidence would assist it in carrying out its fact-

finding role, i.e., what additional evidence is necessary or useful in 

that respect. The two Rules provide the court with discretionary 

powers to deal with the situation where it considers further evidence 

would be beneficial. First, Rule 92(2) provides the court with a 

limited power to suggest to the parties what additional evidence 

could be adduced by the parties themselves. Where a party agrees 

with the court’s indication, it may then go on to order that evidence 

to be taken. This discretionary power is intended to be consistent 

with the principle of party disposition and does not provide a basis 

upon which the court can order evidence to be taken on its own 

motion (ex officio). Secondly, Rule 92(3) provides the court with a 

limited power to order evidence to be taken on its own motion (ex 

officio). This power should only be exercised in exceptional 

circumstances, as the general rule should be for the court to rely 

upon the parties to elicit and present evidence to support their 

claims and defences. This Rule is without prejudice to Rule 120, 

concerning the appointment of court-appointed experts. The 

exceptional power in Rule 92(3) could, for instance, be exercised by 

the court where it apprehends that a transaction or dealings 

between the parties was illegal, or that a contractual term is null 

and void, such as may be required under European Union consumer 

protection law (see Preamble VI.6 and Rules 24 comment 3, 26 

comments 1, 2 and 5). It might also be necessary for the court to 

take an active role under Rule 92(3) if one, or even both, parties 

are not legally represented and are thus unable to identify relevant 

evidence. Additionally, the powers under Rules 92(2) and (3) are 
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considered to be more acceptable in proceedings where the principle 

of party autonomy does not apply in full (e.g. proceedings regarding 

damages caused by infringement of European antitrust law where 

courts could be bound to the results of inquiries of public 

authorities). That being said, they must both be exercised 

cautiously. Before exercising its powers under these Rules the court 

must consider the cost of the measure and choose the less, or least, 

expensive option i.e., an order under Rule 92(2) or (3), where the 

results would otherwise be expected to be equally satisfactory (see 

Rule 89). If the court orders evidence to be taken under either of 

these Rules, it must afford the parties an opportunity to make 

submissions before finalising such an order (Rule 92(4)). 

5.  The court may not introduce new facts through exercising its 

powers under Rule 92(2) or (3) (see Rules 23 and 24(2)). 

6.  The provisions in this Rule are not intended to suggest that 

orders made are not subject to an affected non-party’s right of 

appeal (see Part IX, Rules 178, 180). 

7.  See Rule 11 on presenting claims and defences generally. 

Rule 93.  Admission by a Failure to Challenge Evi-
dence 

The court may take a party’s unjustified failure to 

make a timely response to an opposing party’s 

contention as a sufficient basis for considering that 

contention to be admitted or accepted. Before doing 

so the court must inform the party that it is 

considering drawing such a conclusion concerning 

the evidence and provide them with an opportunity 

to respond. 

Source: 

ALI/UNIDROIT Principle 11.4. 

Comments: 

1.  Rule 93 corresponds with Rules 27 and 47, 48, in respect of 

late factual contentions, and Rule 88(1)(b), regarding uncontested 

facts. It is related to the principle of party autonomy. It does not 

mandate the court to take any particular action. On the contrary it 

provides the court with a discretion concerning the effect that party 

failure to challenge evidence is to have in proceedings.  
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2.  The Rule also establishes a specific requirement, which must 

be complied with by the court before it draws any adverse inference 

from a party failure to challenge evidence. It requires the court to 

inform the party that has failed to challenge evidence that it is 

considering drawing such adverse inferences. Such information 

should be provided in the most appropriate manner so as to enable 

that party to take any appropriate steps to challenge the evidence, 

if they so wish, e.g., at a hearing where the court is considering 

drawing adverse inferences or at a preliminary, evidentiary, hearing 

or a case management hearing. The Rule thus serves to ensure that 

a party is not taken to have conceded an issue of fact inadvertently. 

3.  A timely response may consist of a mere denial of the alleged 

fact. It may also, if the court permits it, be a response given at a 

stage in the proceedings where further contentions of fact are being 

made by the parties. 

Rule 94. Early Party Identification of Evidence 

Parties must identify evidence which they intend to 

produce to support the factual allegations set out in 

their pleadings.  

Sources: 

ALI/UNIDROIT Principles 9.2 and 11.3; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rule 12.1. 

Comments: 

1.  Rule 2 requires the parties to co-operate to promote the fair, 

efficient and speedy resolution of proceedings. Rule 94 sets out a 

specific instance of that general principle as it requires parties to 

identify evidence at an early stage of proceedings, usually in its 

initial phase, i.e., within their pleadings (also see Rule 25, 53). 

2  The manner in which parties are required to identify evidence 

may depend on the circumstances of specific proceedings. It may, 

for instance, be sufficient to name and list the evidence, e.g., 

witness names; the nature of physical evidence, its location, and 

who has control over it; or, if it is a document a copy may need to 

be attached to the initial pleadings (see Rule 53(4)). 



ELI – UNIDROIT Model European Rules of Civil Procedure 

215 

Rule 95. Notification of Evidence 

(1) Parties must make documentary or tangible 

evidence available to other parties.  

(2) Parties may only propose witness evidence if 

notice is given to all other parties of the relevant 

witnesses’ identity and the subject-matter of their 

proposed evidence.  

(3) The court may direct that parties keep evidence 

of which they have been notified confidential. 

Sources: 

Transnational Rules of Civil Procedure (Reporters’ Study) Rule 29.3. 

Comments: 

1.  The duty of notification set out in Rule 95 is necessary in 

order to render proceedings fair, since it enables the other party, in 

due course, to challenge evidence (see also Rules 25(2), 49(11), 

51(2)(c), 54(4), 64(6)). Where, therefore, lack of prior notification 

should entail preclusive effects, any affected evidence should not be 

admissible. (See Storme Report, Rules 4.1 and 4.2.1.) 

2.  In some jurisdictions, evidence must be made available to 

the other party before being presented in court. In other legal 

systems evidence may or must be made available both to the other 

party and to the court at the same time, i.e., when it is presented 

using electronic communication procedures. In some jurisdictions, 

the court itself will ensure that evidence already produced to it is 

duly notified to all parties. In any case, the notification requirement 

is a fundamental issue in the preparation of evidence, particularly 

as notice prevents parties from presenting evidence abusively or in 

bad faith. Given this, notification must be done in such a manner 

and within a time framework that enables the opposing party to duly 

analyse the evidence and, as the case may be, challenge its 

admissibility. 

3.  Documentary evidence in Rule 95(1) covers any sort of 

information which can be recorded or stored, including that which is 

recorded or store electronically. This Rule must be read in 

conjunction with Rule 111. Tangible evidence concerns any non-

documentary evidence which can be presented physically to the 

court. 
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4.  Witness identification under Rule 95(2) applies to witnesses 

of fact and expert witnesses (see Rule 119). Exceptions may be 

made to this Rule, where there is a clear need to protect a witness’s 

identity, e.g., whistle-blowers in competition damages claims (see 

Rule 17(5)).  

5.  The notion of the “subject-matter of their proposed evidence” 

in Rule 95(2) is directly linked with relevance addressed by Rule 89. 

Depending on the nature of the subject matter, evidence may be 

more or less relevant to facts in issue, e.g., it may be relevant to 

the main facts in issue or it may only be relevant to specific issues 

on which a witness has given statements in other proceedings or 

before public authorities. Some jurisdictions adopt the approach that 

notice of the subject-matter of the evidence requires advance notice 

of the witnesses’ oral evidence, or advance notice of documents that 

will in due course become evidence and be subject to further 

examination.  

6.  Evidence must, where ordered, be kept confidential by the 

parties under Rule 95(3), which must itself be interpreted in 

conformity with Rules 103 and 104. 

Rule 96. Additional Evidence after Amendment  

The court may, while affording the parties an 

opportunity to respond, permit or invite a party to 

clarify or amend their factual contentions and to 

offer additional evidence accordingly. 

Source: 

ALI/UNIDROIT Principle 22.2.1. 

Comments: 

1. Rule 96 is primarily concerned with case management of 

evidence. It is particularly related to Rules 11,49(11), 53(2)(a) and 

92(4).  

2.  Effective case management is of particular importance in the 

field of evidence. Reference to clarification and amendment in this 

Rule should be interpreted in a reasonably restrictive manner. This 

approach is intended to safeguard good faith and ensure Rules on 

preclusion and the timely identification of facts and evidence are not 

disregarded (see, for instance, Rules 27, 47, 48,63 (2), 64(4) 

and 94). 
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C. Presentation and Evaluation of Evidence 

Rule 97.  Conduct of Hearings where evidence is to 

be adduced 

(1) Whenever appropriate, the court will hear and 

receive evidence directly at a hearing before the 

parties unless, exceptionally, it has authorised 

evidence to be taken by an individual authorised to 

act on its behalf or at another location. 

(2) Any hearing where evidence is taken shall be 

video recorded, provided that the necessary 

technical equipment is available. The video 

recording must be kept under the court’s direction.  

(3) The taking of evidence, in hearings or in 

camera, can involve, where appropriate, the use of 

technology, such as videoconferencing or similar 

distance communication technologies. 

Sources: 

ALI/UNIDROIT Principles 20.1, 20.3 and 22.3; Transnational Rules of 

Civil Procedure (Reporters’ Study) Rules 24.1, 24.2, 24.3, 24.5, 

24.6, 24.7, and 30.2. 

Comments: 

1.  The presence of the court when receiving evidence (Rule 

97(1)) is a basic procedural safeguard and an aspect of the principle 

of immediacy (see Rule 64(2)). During the preparatory stage of 

proceedings (see Rule 62) it may not always be appropriate for 

evidence to be taken at a hearing. Nevertheless, this could happen 

where, for instance, the court attends evidence-taking upon entry 

to land together with an expert in the presence of the parties for 

clarification of facts in issue in the proceedings. In general, however, 

a court-appointed expert would inspect land and property without 

the court or the parties being present. If both parties are satisfied 

by a report prepared by an expert in such circumstances, then its 

report and its results will become uncontested facts and the expert’s 

work will be considered to be a form of disclosure (see Rules 

88(1)(b) and 124). If one party attacks the report with the aid of its 

own party-appointed expert, the court-appointed expert should 

prepare a second report to the satisfaction of the court or be 
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examined orally at a final hearing, and the inspection of the property 

should be considered to be an initial form of evidence-taking by the 

court. Similarly witness statements may lead to facts being 

uncontested or becoming a part of evidence-taking when that 

witness is examined orally on the basis of a written statement. 

Documents provided to the parties and the court in the preparatory 

stage of proceedings may also result in facts being uncontested. 

They may also be the basis of an oral hearing the aim of which is to 

ascertain the correct meaning of the document. The flexibility of this 

preparatory stage stimulates clarificatory activities outside 

hearings, which may later develop into a means by which evidence 

can be taken at a final hearing. Ultimately, the modern flexible 

structure of civil proceedings underlying these Rules often results in 

no clear borderline being capable of being drawn between traditional 

disclosure and evidence-taking (see especially Rules 62 

comment 3, 64). 

In certain circumstances, the court may authorise an individual to 

take evidence on its behalf, i.e., for reasons of efficiency, cost or 

proportionality (Rule 97(1)). Examples of such cases are where, for 

instance, evidence has to be taken in a foreign jurisdiction and the 

court authorises a lawyer to take such evidence in that jurisdiction 

(see for instance the position under the Evidence Regulation). This 

should, however, happen only in exceptional circumstances where 

the court cannot access the evidence directly, due to the importance 

of immediacy, e.g. because a witness is in a remote country and 

cannot be summoned to the jurisdiction. Therefore, to circumvent 

those obstacles new technologies should preferably be envisaged. 

In some jurisdictions, children, at least in certain sorts of cases, are 

not heard directly by the court, but rather by an official appointed 

by the court. This Rule should not be an obstacle to such practice, 

as long as the prevailing interest of the children so require it. 

2.  The main purpose of Rule 97 is to ensure that individuals are 

questioned directly in the immediate proceedings. If this is not 

possible or reasonable but the value of the evidence can still be 

assessed in a trustworthy way, modern technology, such as video-

conferencing may be used. In cross-border situations, State 

sovereignty may cause problems because a domestic court cannot 

hear persons abroad. Therefore, in cases of legal assistance and 

judicial co-operation, the court may authorise a suitable individual 

to act on its behalf to take and preserve evidence for it to consider 

at a final hearing. In such situations, where the evidence is not taken 
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in the presence of the parties at a final hearing supplementary 

questioning by the parties and their ability to challenge the evidence 

has, however, to be respected in order to secure procedural justice. 

3.  This Rule also addresses the issue of the location. In 

exceptional circumstances, an evidentiary hearing may take place 

at a place different from the courtroom e.g., in a private residence, 

in a hospital, in prison etc. Distance communication technologies 

may also be a viable alternative in such situations. 

4.  National practices, in respect of Rule 97(2) may vary. The 

main requirement is that the hearing must be recorded and verified 

afterwards, provided that the necessary technical equipment is 

available. States should provide their courts with such equipment. 

A summary record of the hearings must be kept under the court’s 

direction. If a party wants to receive a copy of the record, it is a 

matter for national law whether a fee, and if so the amount, should 

be charged. 

5.  The use of technology, in respect of Rule 97(3), for 

evidentiary purposes may consist, for instance, in displaying 

electronic programmes in front of the court in order to permit it to 

know the contents of non-documentary electronically stored 

information, in activating audio or video software, or in using 

electronic devices and systems such as video-conferences to secure 

direct communication with an individual, such as a witness or an 

expert who is located at a different place. This Rule is based on the 

assumption that oral evidence is more credible if a witness or expert 

is physically present in the courtroom. 

6.  A general preference for the use of distance communication 

technologies is noted in respect of small claims, as that is consistent 

with the proportionality principle.155 However, as travel costs will 

mostly be higher than the costs of a video-conference, the 

generalisation of such a practice for all claims might be expected. 

This in turn may, however, lead to the possibility of the elimination 

of direct oral hearings before the court. Such a result would itself be 

disproportionate and inappropriate. It would also raise serious 

questions concerning the publicity principle. 

Recourse to the use of communications technology at the 

performance of the taking of evidence in cross-border cases is also 

foreseen by Article 10 (4) of the European Evidence Regulation 

 
155 See the ESC Regulation. 
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1206/2001 (EC), unless this is incompatible with the law of the 

Member State of the requested court or by reason of major practical 

difficulties such as the lack of access to the technical means. 

Rule 98. Evaluation of Evidence  

The court will freely evaluate evidence. 

Source: 

ALI/UNIDROIT Principles 16.6, 22.1 and 23.2; Transnational Rules of 

Civil Procedure (Reporters’ Study) Rules 28.2 and 31.2. 

Comments: 

1.  Rule 98 addresses how a judge deals with evidence when 

reaching a final decision on the merits. 

2.  The general rule is the evidence should be subject to free 

evaluation by the court. In some European jurisdictions, the law 

attributes binding or enhanced value to certain types of evidence, 

e.g. public or authentic documents. 

3.  The free evaluation of evidence means that the court has the 

power to interpret evidence in a manner different from that 

proposed by the parties. It does not, however, relieve the court from 

its fundamental duty to give reasons for its final decision (see Rule 

12(1) and Rule 131).  

Rule 99. Sanctions concerning Evidence 

The court, whether on its own motion or on 

application by a party, may impose sanctions under 

Rule 27 when: 

(a) a person has unjustifiably failed to attend 

to give evidence or to answer proper 

questions, or to produce a document or 

other item of evidence; 

(b) a person has otherwise obstructed the fair 

application of the rules concerning 

evidence. 

Sources: 

ALI/UNIDROIT Principles 17.1, 17.2, 17.3, and 17.4; Transnational 

Rules of Civil Procedure (Reporters’ Study) Rule 28.3.3. 
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Comments: 

1.  Rule 99(a) describes certain types of non-compliance with 

orders concerning evidence, which justify the imposition of 

sanctions. 

2.  Rule 99(b) provides for the court with a broader discretion to 

impose sanctions for conduct that obstructs the efficacy of evidence 

orders, e.g., through threating witnesses, destroying evidence, or 

providing an opponent with an such a large amount of evidence that 

it imposes an unjustifiable cost or time burden upon them. 

SECTION 2 – Access to evidence orders 

Rule 100. General Framework 

When making orders under the Rules in this Part the 

court will give effect to the following principles: 

(a) as a general rule, each party should have 

access to all forms of relevant and non-

privileged evidence;  

(b) in response to a party’s application, under 

Rule 101, seeking access to evidence, the 

court will, if the application is granted, 

direct the production of relevant, non-

privileged, and sufficiently identified 

evidence held or controlled by another 

party or, if necessary, by a non-party, even 

if such production might be adverse to that 

person’s interests.  

Sources: 

ALI/UNIDROIT Principles 16.1 and 16.2. 

Comments: 

1.  Rule 100 is intended to provide a general framework within 

which access to evidence orders considered or made under this Part 

should be approached156 (also see Rule 25 (2)). The Rules in this 

Part are intended to set out European best practice. They are 

 
156 Also see Storme Report, Articles 4.3, 4.4. and 4.5; Articles 6 of the 8 IP 
Enforcement Directive. 
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particularly intended to ensure that access to evidence is secured in 

a manner that is very different from US-style discovery. 

2.  Evidence, under Rule 100(a), includes all forms of evidence 

listed in Section 3 of this Part of the Rules and includes, therefore, 

witness evidence, parties’ statements, expert evidence, documents 

(including electronically stored information), and evidence derived 

from the inspection of things, entry upon land, or, under appropriate 

circumstances, from the physical or mental examination of an 

individual. 

3.  In Rule 100(b), “if necessary” is concerned with the notion of 

subsidiarity, i.e., non-parties should only be involved when there 

are no other available means to access evidence. “Person” is meant 

to cover parties and non-parties. The requirement of a "reasonable" 

identification of evidence has to be interpreted as a balance between 

a too restrictive and a too broad approach and is further developed 

by Rule 103(1). The term “evidence” has to be understood in a very 

broad sense. It encompasses information and data that can later be 

transformed into real or documentary evidence. In that sense, the 

scope of access could be more properly described as “sources of 

evidence”, i.e., documents in a wide sense, objects, and information 

which the requesting party could later formally adduce as evidence. 

Evidence is also considered to be “held” or “controlled” by another 

person when it is electronically stored information or where the 

information remains in their mind. In the latter situation the only 

possible measure to access evidence would be by way of an 

interrogatory or a written statement. 

Rule 101. Application for Access to Evidence 

(1) Subject to the considerations and procedure 

contained in these Rules, any claimant or 

defendant, or any prospective claimant who intends 

to commence proceedings, can apply to the court for 

an order securing access to relevant and non-

privileged evidence held or controlled by other 

parties or non-parties.  

(2) An application for an order securing access to 

evidence may include an application for the 

imposition of measures to protect or preserve 

evidence, including an application for provisional or 

protective measures under Part X. 
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(3) Material or information supplied under this rule 

only becomes evidence when it is formally 

introduced as such into the proceedings by a party 

or exceptionally by the court according to Rules 25 

(3), 92 (2) and (3) and 107 (2). 

Source: 

ALI/UNIDROIT Principles 16.1 and 16.2. 

Comments: 

1.  Rule 101 sets out the process through which an application 

to secure evidence is to be made. It provides the core of the system 

for making orders under this Part. It has to be read in the light of 

the following Rules, where strict requirements are established in 

order to prevent an interpretation of them that could lead to the 

introduction of US-style discovery.157 

2.  Parties and prospective parties can apply for orders under 

this Rule. Such orders may be obtained to prepare a claim or, prior, 

to enable a prospective claimant to determine if they will initiate 

proceedings or not, and if so against whom. 

3.  An order under Rule 101(1) may apply to traditional 

documents but also to all other forms of relevant information, i.e., 

electronic documents and all other means of storing or accessing 

information or data, including sound and images. Orders may also 

be applied for in respect of expert reports, witnesses, objects or 

places to be inspected by the court. An order providing access to 

evidence can be accompanied, where appropriate, by an evidence 

preservation order under Rule 198. 

4.  In so far as Rule 101(3) is concerned, it is for an applicant to 

determine what evidence to submit from documents or information 

obtained. It is not for the court to consider or place evidentiary value 

upon information secured by the parties via its orders. Similarly, it 

is for parties to determine whether to rely on a potential witness’s 

evidence.  

5.  See Part X – Provisional and Protective Measures in respect 

of such measures concerning evidence. 

 
157 See Storme Report, Articles 4.3- 4.5; Articles 6 to 8 IP Enforcement 
Directive; and, Recital 18 and Article 5 of the Competition Damages Directive. 
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Rule 102.  Relevant Criteria where an application 
for access to evidence is made 

(1) A party or prospective party applying for an 

order for access to evidence must 

(a) identify, as accurately as possible in the 

light of the circumstances of the case, the 

specific sources of evidence to which 

access is sought, or alternatively 

(b) identify closely defined categories of 

evidence by reference to their nature, 

content, or date. 

(2) An application must satisfy the court of the 

plausibility of the merits of the applicant’s claim or 

defence by demonstrating that 

(a) the requested evidence is necessary for 

the proof or proposed proof of issues in 

dispute in proceedings or in contemplated 

proceedings; 

(b) the applicant cannot otherwise gain 

access to this evidence without the court’s 

assistance; and  

(c) the nature and amount of evidence subject 

to the application is reasonable and 

proportionate. For this purpose the court 

will take into account the legitimate 

interests of all parties and all interested 

non-parties. 

(3) If an application for access to evidence is made 

prior to the commencement of proceedings, the 

applicant must indicate with sufficient precision all 

elements necessary to enable the court to identify 

the claim for relief which the applicant intends to 

make. 

(4) The court may not grant any application under 

this Rule which involves a vague, speculative, or 

unjustifiably wide-ranging search for information. 

Comments: 

1.  The requirements set out in this Rule are important to ensure 

that the court only makes an order that is both necessary and 
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adequately supported. The requirements specified in it are intended 

to prevent potential applicants from using it as means to carry out 

fishing expeditions, i.e., when applications are too premature or 

speculative, and to ensure that the system, as a whole, is fair and 

just. If an applicant requires more information than is necessary, 

the danger is that implementing the order would impose a 

disproportionate burden on the opponent.158 

2.  To enable the court to assess whether the application is 

premature or unnecessarily broad, in cases where proceedings have 

not been yet initiated, the Rule makes it clear that the applicant 

must support it with adequate details of the contemplated 

proceedings.  

3.  In certain circumstances an order may be necessary to 

enable the applicant to identify the defendant or the nature of the 

claim for relief in contemplated proceedings. This would be the case, 

for instance, where an insurance company denies that it is bound by 

an insurance policy on the basis that it was entered into by an 

individual who at the time the contract was entered into had ceased 

to be its employee but refuses to provide proof of that fact. In such 

a case, depending on the content of the information gathered two 

different claims might be envisaged, e.g., a contract claim against 

the insurance company or a tort claim against the person who 

purported to act as its representative. 

4.  Courts may make orders under this Rule only where 

substance of the application is sufficiently specific, proportionate, 

and reasonable (Rule 102(2) and (3); see also Rule 6). 

Rule 103. Confidential Information 

(1) The court shall consider whether an application 

under Rule 101 for access to evidence concerns or 

includes confidential information, especially in 

relation to non-parties. In so doing, the court must 

have regard to all relevant rules concerning the 

protection of confidential information. 

(2) Where necessary, in the light of the 

circumstances of the case, the court, amongst other 

things, may make an order for access to evidence 

 
158 See for instance, Articles 6 and 8 of the IP Enforcement Directive; Articles 
5 and 6(4) and 6(10) of the Competition Damages Directive. 
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containing confidential information adjusted in one 

or more of the following ways in order to protect the 

relevant interest in maintaining confidentiality 

(a) redacting relevant sensitive passages in 

documents; 

(b) conducting hearings in camera; 

(c) restricting the persons allowed to gain 

access to or inspect the proposed 

evidence; 

(d) instructing experts to produce a summary 

of the information in an aggregated or 

otherwise non-confidential form; 

(e) writing a non-confidential version of a 

judicial decision in which passages 

containing confidential data are deleted; 

(f) limiting access to certain sources of 

evidence to the representatives and 

lawyers of the parties and to experts who 

are subject to a duty of confidentiality. 

Comments: 

1.  Rule 103 should be read with Rule 17(2), as it strikes a 

balance between the need to grant orders even where the material 

is commercially sensitive or otherwise confidential and the 

information-holder’s interest, including any legal obligation, is to 

maintain confidentiality.159  

2.  Rule 103(2) provides the court with a flexible range of 

measures that can be ordered to protect confidential information, 

while properly balancing the competing interests of accessibility and 

confidentiality in a practical and effective manner. The list of 

measures is not, however, intended to be exhaustive. In exceptional 

occasions, for instance, confidential information, e.g., concerning 

particularly important trade secrets, may only be shown to the 

court, but not to an applicant seeking access, in order to, at the 

least enable the court to decide if the information should be made 

available to the applicant.160 

 
159 See for instance, Articles 6 and 8 of the IP Enforcement Directive; Recital 
18 and Article 5 of the Competition Damages Directive. 
160 See, for instance, Article 9 of the Trade Secrets Directive. 
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Rule 104. Sanctions for Breach of Confidentiality 

(1) If a person breaches any duty of confidentiality 

the aggrieved party may apply to the court for an 

order imposing one or more of the following 

sanctions 

(a) wholly or partially dismissing a party in 

breach’s claim or defence, where the 

substantive proceedings are still pending; 

(b) declaring the party or other person in 

breach liable for damages and ordering 

payment of such compensation; 

(c) ordering the party in breach to pay the 

costs of the substantive proceedings 

irrespective of the outcome of those 

proceedings; 

(d) imposing on the party or the person in 

breach a fine appropriate to the breach; 

(e) imposing on the party’s representative or 

representatives or the person in breach a 

fine appropriate to the breach. 

(2) Any sanction imposed by the court under Rule 

104(1) must be proportionate to the nature of the 

breach. In determining the proportionality of the 

sanction the court must take particular account of 

the fact that a breach occurred before proceedings 

on the merits were commenced, where that is the 

case. 

Comments: 

1.  Rule 104(1) specifies the serious, practical, consequences 

that may be imposed by the court where a party breaches duties 

relating to confidentiality and the misuse of information obtained as 

a consequence of an order to that effect under these Rules. This 

Rule is without prejudice to any possible criminal liability.161 

2.  The consequences set out in Rule 104(1)(a) should be 

reserved for only the most serious breaches. It is, however, a 

 
161 See Articles 5 and 8 of the Competition Damages Directive. 
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necessary tool in situations where monetary sanctions would not 

have a sufficient deterrent effect. 

3.  Rule 104(2) is a specific instance of the general principle of 

proportionality (see Rule 6). 

Rule 105. Access to Evidence held by Public 

Authorities 

(1) Except where information is protected on 

public interest grounds, Government and other 

public agencies must comply with an order made 

under these Rules. 

(2) Where a Government or public agency seeks to 

refuse access to evidence on public interest 

grounds, they must provide the court with a 

reasoned explanation of the basis for their refusal 

and must satisfy with the requirements set out in 

Rule 91(5). 

Comments: 

1.  Rule 105(1) acknowledges the fact that public authorities 

may hold evidence that is necessary for the just determination of 

proceedings. It ensures that such authorities cannot simply fail or 

refuse to provide such information. It does so by setting out as a 

general rule that such authorities must comply with the evidentiary 

rules contained in this Part of the Rules.  

2.  Rule 105(2) acknowledges, however, that information held 

by public authorities may properly be withheld from the court on 

public interest grounds. It thus provides the basis on which the court 

should assess such a claim of privilege having regard to national, 

any other applicable law, and Rule 91(5)).162 

Rule 106. Time of Applications  

(1) Applications for access to evidence may be 

made prior to the initiation of proceedings, in a 

statement of claim, or in pending proceedings. 

(2) If an order has been made prior to the initiation 

of proceedings, where appropriate, the successful 

 
162 Also see Article 6 of the Competition Damages Directive. 
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applicant may be required to initiate proceedings 

within a specified, reasonable, period of time. If the 

applicant fails to comply with this requirement the 

court may set aside the order, direct the return of 

any evidence supplied to the applicant further to the 

order, impose an appropriate sanction on the party 

in default, or make any other appropriate order. 

Sources: 

ALI/UNIDROIT Principles 16.1 and 16.2. 

Comments: 

1.  An order might be sought in anticipation of the 

commencement of proceedings (also see Rules 21(1) 52, 53 and 

188). This is a situation common to various jurisdictions. For these 

cases Rule 102(3) makes it clear that the applicant should provide 

adequate details of the intended proceedings. Furthermore, in such 

a case it might be appropriate for the court to grant the order on 

condition that the applicant initiate proceedings within a short period 

of time.163 

2.  Any failure to comply with such a condition may then result 

in the order being set aside and its effects undone (Rule 106(2)). A 

flexible and proportionate approach is necessary at this point, 

depending on the nature of the non-compliance. For instance, the 

court, at the request of an aggrieved person, may require the return 

of all documents, records, and objects that were subject to the 

order. It may also ensure that the data and information collected by 

or made available to the applicant cannot be used in any other 

process by that person or any other person to whom the information 

has been disclosed. The court may also set aside such an order, if it 

has not yet been implemented; albeit such a situation might be 

considered to be rare. In serious cases, the court might of its own 

motion (ex officio), issue an order for costs and declare that the 

applicant is liable for any damage caused to those persons who have 

been subject to the order. 

3.  It is possible that the information obtained, or not, by means 

of the order leads an applicant to abandon their intention to 

commence proceedings. In such a circumstance no sanction would 

appear to be necessary. The applicant should, however, be required 

 
163 See Storme Report, Articles 4.3, 4.4. and 4.5. 
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to return any documents, records, and objects secured under the 

order. 

4.  Applications made before proceedings have commenced 

raise another difficulty, one that is linked with the issue of lis 

pendens. In general terms, such an application should not lead to 

the beginning of pendency, even if the scope of the proceedings is 

clearly established.164There is, however, a risk that in such a case 

the applicant’s opponent might initiate a so-called “torpedo claim” 

in another jurisdiction. Under such a circumstance the court seized 

on the merits should take this situation into account when deciding 

on its own jurisdiction. 

Rule 107. The Process for Granting Access Orders 

(1) The court shall determine an application for an 

order under Rule 101(1) for access to evidence 

according to Rule 50. 

(2) Orders under Rule 101(1) may be made by the 

court on a without-notice basis in very exceptional 

cases only. Where it does so it must permit parties 

and affected non-parties to be heard at a with-

notice hearing. 

(3) If applications for access to evidence are made 

prior to the commencement of proceedings the 

court should ordinarily determine the application 

only after giving any affected party or non-party an 

opportunity to respond and make representations 

concerning the grant of the order, its scope and 

proposed implementation. 

(4) The party or non-party from whom access to 

evidence is sought may apply for the grant of a 

different but no less effective form or method of 

access. Such an application must demonstrate that 

the proposed alternative will be less burdensome to 

the party to whom it is to provide access. 

Sources: 

ALI/UNIDROIT Principles 16.1 and 16.2. 

 
164 See the Opinion of Advocate General Saugmandsgaard Øe, delivered on 
26 January 2017, in the case C-29/16, Hanse Yachts AG. 
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Comments: 

1.  Rule 107(1)-(3) is a specific instance of the general approach 

to court orders and the right to be heard applicable to individuals 

affected by such orders (see Rule 16).165 

2.  An order shall be made under Rule 107(2) on a without-

notice (ex parte) basis in exceptional circumstances only, e.g., 

where the grant of such an order is a matter of urgent necessity. 

Examples of such circumstances are where any delay would 

frustrate the purpose of the order or where notice would enable the 

evidence subject to the order to be hidden or destroyed. Where such 

an order is made it must be reconsidered by the court at a with-

notice (inter partes) hearing. 

3.  Rule 107(4) must be read consistently with the principle of 

proportionality (see Rules 5, 6 and 102(2)(c)). As a consequence it 

must ensure that any order it makes is no more burdensome than 

is necessary or proportionate. The following Rules amplify the 

factors relevant to such an application. 

Rule 108. Costs and Security 

(1) The cost of implementing an order for access to 

evidence shall be borne by the applicant. Where 

appropriate the court may require the applicant to 

make an immediate payment of costs to a party or 

non-party against whom the order is made. 

(2) The court may, upon the application of the 

person against whom an order for access to 

evidence is made, order security to be given by the 

party in whose favour the order is made. The order 

shall be for any predictable expense to be incurred 

in the implementation of that order. If security is 

required by the court, it must be provided before 

any order for access can be given effect. 

(3) At the conclusion of the proceedings the court 

may determine the incidence of costs differently 

from the general rule. 

 
165 Storme Report, Articles 4.3-5. 
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Comments: 

1.  Rule 108(1) sets out the general rule concerning the 

allocation of costs of access to evidence orders. The general rule 

may, however, be deviated from at the conclusion of proceedings 

through the application of the general costs’ discretion under 

Rule 241. 

2.  Where security is required under Rule 108(2), the court must 

determine the amount. The requirement that it is given before the 

order can be given effect is intended to ensure that the provision of 

security is taken seriously and not overlooked by the applicant.  

3.  Implementing access to evidence orders may cause those 

parties or non-parties subject to them to suffer loss, apart from 

costs and expenses. In principle the applicant should be liable for 

any such damages that may arise as a result from the improper use 

of such orders. 

Rule 109. Implementation 

The court shall ensure that any such necessary and 

practical steps required to implement orders for 

access to evidence are implemented fairly and 

effectively. Such steps may include:  

(a) issuing directions concerning the 

appropriate place and manner in which 

the order is to be carried out;  

(b)  directing that the applicant may be 

assisted by an expert;  

(c)  or, by making any relevant order 

under Part X of these Rules. 

Comments: 

1.  The court’s task in administering these Rules will sometimes 

require detailed supervision. If necessary, an order made can 

include the requirement that a specific enforcement agent or bailiff, 

on behalf of the applicant, be permitted to enter premises, domestic 

or otherwise, including specified vehicles, and the physical securing 

of documents or data and tangible items of property. The question 

of invasive access to premises, should also and generally be 

governed by the rules on protective relief (see Rule 198(2)). 
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2.  In many cases the participation of an expert may be needed 

to secure the successful implementation of an order. This is clearly 

the case where the agreed measure consists of inspecting 

documents or other data. It can also be the case when it is necessary 

to inspect other objects and places, e.g., machinery in case of 

alleged infringement of intellectual property rights.  

3.  The reference to an expert in Rule 109 refers solely to an 

expert appointed by an applicant to assist them to give practical 

effect to the order and to be paid by them. 

4.  On access to evidence in respect of evidence preservation 

orders, see Rule 197. 

Rule 110. Non-compliance with Access Orders 

(1) The court may impose any one or more of the 

following sanctions upon any party or non-party 

who is subject to, and aware of, an order requiring 

the giving of access to evidence, and destroys or 

conceals such evidence, or otherwise renders it 

impossible to carry out the order successfully 

(a) declaring as admitted the facts which form 

the subject-matter of the relevant order for 

access to sources of evidence; 

(b) treating the defendant or prospective 

defendant as having impliedly conceded the 

basis or any relevant part of the claim which 

has been made or which was proposed by the 

applicant; 

(c) imposing on the relevant respondent to 

the order (and in accordance with the relevant 

court’s established disciplinary powers) an 

appropriate penalty per day of delay in 

implementing the order. 

(2) An order made under Rule 110(1) must be 

proportionate to the nature of the non-compliance 

and may only be made on application of the party in 

whose favour the order requiring access to evidence 

was made. 

(3) This Rule is without prejudice to any other 

sanctions or disciplinary procedural measures 
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available to the court, including measures according 

to Rules 27 and 99. 

Comments: 

1.  A party subject to an order and aware of its effect cannot be 

permitted to frustrate its successful implementation. Rule 110 

provides a measured set of responses to such misconduct. It is 

without prejudice to any criminal liability which such conduct might 

involve. (See for instance Articles 6 to 8 of the IP Enforcement 

Directive.) 

2.  Sanctions imposed under Rule 110(1)(a) and (b) may lead 

to the court dismissing or declaring invalid, wholly or partially, 

defences or counterclaims made by the respondent to the order. 

3.  Rule 110 only applies where an order for access to evidence 

has a been issued. It applies even if an order to protect or preserve 

evidence has been applied for or granted under Rule 107(4). If the 

evidence is destroyed or concealed, or the ability to implement a 

potential order is rendered impossible before the order is issued 

then the general provision of Rule 27 will apply, leading to 

equivalent results. 

SECTION 3 – Types of evidence 

A. Documents 

Rule 111. Documentary and Electronic Evidence 

(1) Parties may offer any relevant document as 

evidence.  

(2) Document means anything in which 

information is recorded or maintained in any form, 

including but not limited to paper or electronic form. 

Information may be recorded in writing, pictures, 

drawings, programmes, voice messages, or 

electronic data, including e-mail, social media, text 

or instant messages, metadata, or other 

technological means. It may be maintained 

electronically on, but not limited to, computer, 

portable electronic devices, cloud-based or other 

storage media. 
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(3) Documents that a party maintains in electronic 

form must ordinarily be submitted or produced in 

electronic form, unless the court orders otherwise. 

(4) Parties may challenge the authenticity of any 

document submitted as evidence. In such a case, 

the court must order the parties to take such steps 

as are necessary to establish the document’s 

authenticity.  

Sources: 

Transnational Rules of Civil Procedure (Reporters’ Study) Rule 29.4. 

Comments: 

1.  The particular importance of documentary evidence flows 

from, amongst other things, the fact that in many specific situations 

this form of evidence is in practice indispensable. Certain types of 

documents, namely in some civil law jurisdictions, are typically 

given a predefined probative force. Indeed, one of the most ancient 

restrictions relating to admissible means of evidence that still exists 

in a reduced form is the rule that some legal transactions may only 

be concluded in writing and, consequently, they cannot be proved 

without production of a written document.166 

2.  The definition of document in Rule 111(2) is intended to 

encompass those elements common to all legal systems. A 

document may typically be distinguished from other objects by the 

fact that it contains the embodiment of information, which has a life 

independently of its supporting element, i.e., the material in which 

it is recorded and which thus carries the information. In other words, 

the means by which the information is recorded or stored itself has 

no importance, as long as it is a suitable medium for recording its 

content permanently. The Rule, therefore, is open to the reality of 

electronic documents; although they may lack of tangible physical 

form of existence, they serve the same function by storing 

information permanently and displaying it authentically.  

3.  A relevant distinction, however, must be drawn between an 

electronic document and an electronic signature. Electronic 

documents may exist, which have not been electronically signed, 

and they may have probative value, according to their contents and 

 
166 See Definitions and Article 3(12) of the IBA Rules on the Taking of 
Evidence in International Arbitration (2010).)  



Consolidated draft 

236 

to the circumstances of the case. In the case of contractual or similar 

documents, where signatures are relevant, the presence of an 

electronic signature in the electronic document will be relevant.167 

4.  Evidence which exists in electronic form should ordinarily be 

presented electronically (Rule 111(3)). This Rule will be of particular 

significance in procedural systems where paperless or digital 

proceedings have been already put in place and where, in general 

terms, documents, including statements of case, may or must be 

submitted electronically. Exceptions to this Rule might be made in 

cases where there are, for instance, technical problems. 

5.  Parties may challenge the authenticity, accuracy or 

completeness of documentary evidence under Rule 111(4). In some 

cases, it will be a matter of the free evaluation of evidence; 

however, if the authorship of the document is at stake, more serious 

steps could be taken within the procedure or affecting its 

development. Specific types of proceedings to test such evidence 

vary across European jurisdictions, e.g., the French inscription de 

faux or the Italian querela di falso and are not addressed in the 

present Rules. 

Rule 112. Authentic Instruments 

(1) An authentic instrument is a document, which 

has either been formally drawn up or the 

authenticity of which has been certified by a public 

authority. 

(2) Electronically recorded authentic instruments 

have the same probative force as those recorded in 

paper. 

Comments: 

1.  A public document is a document issued in an appropriate 

form by a competent authority or person acting within the scope of 

their authority. Public documents are typically afforded the 

presumption of authenticity and full probative force. In the common 

law system it is usually possible to speak of a public document if the 

 
167 Directive 1999/93/EC of the European Parliament and of the Council of 
13 December 1999 on a Community framework for electronic signatures. 
Regulation (EU) No 910/2014 of the European Parliament and of the Council of 
23 July 2014 on electronic identification and trust services for electronic 
transactions in the internal market and repealing Directive 1999/93/EC 
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document has been issued by a public officer in the course of their 

official duty. The institution of the "notary" as the person assigned 

the task of laying down legal transactions in documents exists in all 

continental European jurisdictions.168 

2.  While the probative force of the public document is partly 

founded on the authority of the person who issues it, another 

important ground upon which it is founded is the procedure 

preceding the issue of the document and relating to it. Thus, apart 

from the person issuing the document, it is also of crucial 

importance, when establishing whether a document may be 

evaluated as a public document, whether the person or authority 

entitled to issue the public document has issued it within the scope 

of their authority or competence. Formal requirements relating to 

public documents may vary from one jurisdiction to another and 

may equally vary depending on the type of document. 

Rule 113. Documents: Language and Translation 

(1) On the application of a party or on the court’s 

own motion, any document shall be produced in or 

translated into a language of the court.  

(2) Translation of lengthy or voluminous 

documents may be limited according to Rule 20(2). 

Sources: 

ALI/UNIDROIT Principles 6.1 and 6.3; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rule 8. 

Comments: 

1.  Rule 113 is a specific application, concerning evidence by 

documents, of the general rule concerning translation set out in 

Rule 20. 

B. Testimonial Evidence 

Rule 114. Witnesses of Fact 

(1) Subject to considerations of relevance, 

admissibility, case management and privilege or 

 
168 See Article 4(3) of the EEO Regulation. 
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immunity, a party may present the evidence of any 

witness of fact.  

(2) If a witness whose evidence satisfies the 

requirements of Rule 114(1) refuses to give 

evidence, whether in whole or in part, they can be 

ordered to do so by the court. 

(3) A witness is under an obligation to tell the truth 

while giving their evidence. The court may require a 

witness to give their evidence under oath. The court 

may instruct the witness accordingly prior to the 

examination. 

Sources: 

Transnational Rules of Civil Procedure (Reporters’ Study) Rule 25.4. 

Comments: 

1.  Rule 114(1) reflects the approach common to all legal 

systems that parties may call witnesses of fact to give evidence 

provided they are competent to do so and are able to convey the 

evidence adequately. The Rule does not address specific 

requirements in order to be qualified as a witness, such as minimum 

age or capacity, as these are matters for national legislation. 

Witnesses must be identified, so far as practicable, by name, 

address, e-mail and telephone number. Such information should be 

handled confidentially if the circumstances of the case justify such 

protection (see Rule 17(5)). Presentation of witnesses may be 

limited by grounds of relevance and admissibility, as is the case with 

evidence generally. Case management considerations may also be 

taken into account by the court, e.g., it may decide that it will not 

hear more than three or four witnesses on the same relevant factual 

issue (see Rule 5, 6 and 49). As far as privileges are concerned, 

waiver thereof may be decided by the witness or by the individual 

in whose interest the privilege was granted, depending on the 

circumstances of the case (see Rule 91).169 

2.  When the court has admitted a witness to give evidence, they 

are under a duty to appear and give that evidence (Rule 114(2)). 

The court’s response to a refusal to give such evidence is context-

dependent. An unjustified refusal to appear before the court may 

 
169 See Storme Report Article 5; draft Rules of Procedure of the Unified 
Patent Court Rules 177 and 179. 
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lead to a renewal of the order or, when appropriate, to more severe 

consequences, including sanctions and/or penalties. An unjustified 

refusal to give evidence before the court or to answer a relevant 

question may also lead to sanctions and penalties. When 

summoning a witness, the court shall inform them of their rights 

and duties.  

3.  Witnesses who are unable to appear before the court because 

of age, disease, physical disability or for some other good reason 

may be heard in their place of residence or through the use of 

communications technology, such as video-conferencing. A witness 

has the right to receive compensation for expenses and losses that 

arise directly from their participation in the proceedings. Such 

compensation will, in principle, be considered to be within the costs 

of the procedure.  

4.  Witnesses’ statements should be the account of a witness’s 

own recollection (Rule 114(3). Witnesses are under a duty to tell the 

truth; this obligation is usually strengthened by means of an oath 

or by explicitly reminding the witness of that obligation and 

informing them of the sanctions and penalties applicable to the 

giving of false evidence, e.g., perjury. The nature and degree of 

such sanctions and penalties vary from one jurisdiction to another 

and are not addressed by these Rules. However, their importance 

should not be overlooked, as they are powerful means to ensure 

that the quality of evidence is not reduced. 

Rule 115. Witness evidence 

(1) Ordinarily, witness evidence should be 

received orally. The court may, however and upon 

having received submissions from the parties on the 

issue, require that such evidence be given initially 

in writing. Such written evidence must be supplied 

to all other the parties in advance of the hearing 

where the witness is to give oral evidence. Oral 

evidence at a hearing may be limited to 

supplemental questioning following the 

presentation of a witness’s written evidence. 

(2) Each witness shall appear in person unless the 

court allows the use of video-conferencing or of 

similar technology with respect to that witness.  
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(3) A person giving evidence may be questioned 

first by the court or the party adducing their 

evidence. Where a witness has first been 

questioned by the court or by party other than the 

one adducing their evidence, that party must be 

given the opportunity to put supplemental 

questions directly to the witness. 

(4) Parties may challenge the reliability of witness 

evidence.  

Sources: 

ALI/UNIDROIT Principles 16.4, 19.3, and 19.4; Transnational Rules of 

Civil Procedure (Reporters’ Study) Rule 29.4. 

Comments: 

1.  Rule 115(1) sets out the general rule that witness evidence 

should be given orally, as that is the best means to enable it to be 

evaluated effectively. While this Rule provides that such evidence 

may initially be received in writing, this should be treated with 

caution and only be accepted exceptionally (See Rule 18). Such 

written evidence may however prove beneficial in complex litigation, 

and may promote better case management.170 

2.  Rule 115(2) is related to Rule 114(2). The use of video-

conferencing or similar devices may help to reduce litigation cost 

and delay. It may thus also promote proportionality. It is important 

to stress, however, that the principle of immediacy will not be fully 

satisfied when a witness does not appear in person before the court. 

Therefore, appearance in person and via video-conferencing should 

not be viewed as being equivalent; the latter is subsidiary to the 

prior. 

3.  Rule 115(3) accommodates different legal traditions 

concerning witness examination. A party’s right to put questions 

directly to a witness is of paramount importance. It is recognised by 

many legal systems. According to the European Court of Human 

Rights, parties have a right to put supplemental questions to 

witnesses. As such the exercise of this right must not be undermined 

by the court through, for instance, excessive case management.171 

 
170 See Article 4.4 - 4.10 of the IBA Rules on the Taking of Evidence in 
International Arbitration (2010). 
171 C.G. v. United Kingdom, Application no. 43373/98 (19.12.2001). 
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This has to be stressed in situations where the questioning is carried 

through via an intermediary, for instance, when protecting children. 

In some jurisdictions a witness may be required to produce 

documents. Such provisions are not in principle incompatible with 

this Rule; orders for access to evidence under Rule 100 and following 

may also serve to this purpose. 

4.  Parties should have the ability to challenge the reliability of 

witness evidence (Rule 115(4)). They may do so even where they 

have called the witness or where they are connected to the witness. 

The Rule does not specifically address the ways in which witness 

credibility can be challenged, e.g., for previous inconsistent 

statements, for interest or bias, due to personal connections, 

employment relationships, an incapacity to perceive and recollect 

facts, prior convictions for perjury etc. A balance between the right 

to challenge credibility and abuse by witness harassment or 

distortion of the evidence must be struck by the court. 

Rule 116. Witnesses: Language and Translation 

(1) Where a witness is not competent in an official 

language in which the proceeding is being, or may 

be, conducted interpretation or translation must be 

provided by the court. 

(2) Where appropriate, and with the court’s and 

parties’ consent, a witness may testify in a language 

other than the official language of proceedings. 

Sources: 

ALI/UNIDROIT Principle 6.3. 

Comments: 

1.  As a general rule, proceedings should be conducted in the 

official language(s) of the State or region where the court is located 

(see Rule 19). Where a witness is not competent in the court’s 

official language, the court must as a general rule provide an 

interpreter (see Rule 20). However, if the court and the parties are 

competent in the witness’s language, or in a language common to 

all of them,172 the witness may be permitted to give their evidence 

in that language if that does not prejudice the right to a public 

 
172 See draft Rules of Procedure of the Unified Patent Court Rule 178.7), 
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hearing, i.e., the public’s constitutional right to understand the 

nature and content of the evidence (see Rule 19). Such an approach 

may, in some instances, be considered to be good practice in cross-

border cases.  

2.  Any translation must be made by an impartial translator 

either selected by the parties or appointed by the court. The 

translation costs must be borne by the party requiring it, unless the 

court decides otherwise (Rules 240(1)(b) and 245(1) and (2); also 

see Rule 20 and Rule 113). 

Rule 117. Witness Statements 

(1) A party may, with the court’s consent, present 

a written statement of sworn testimony from any 

person. Such a statement must be in their own 

words and contain their testimony about relevant 

facts.  

(2) The court, in its discretion, may consider such 

written statements as if they were made by oral 

testimony at a hearing before the court. 

(3) A party may apply for an order requiring the 

personal appearance of the author of such a written 

statement before the court. Where such an order is 

made, the witness may be examined by way of 

supplemental questioning by the court or the 

opposing party. 

Sources: 

Transnational Rules of Civil Procedure (Reporters’ Study) Rule 23.4. 

Comments: 

1.  The ability of parties to adduce witness evidence by written 

statement, which set out relevant facts, is commonplace.173 

2.  While the principle of orality should remain paramount (see 

Rule 115(1)), the ability provided by this Rule for witness evidence 

to be given by sworn written statement provides a degree of 

flexibility, and proportionality, to the trial process. It may be 

particularly important in cross-border cases or where the 

 
173 See, for instance, Article 9(2) of the European Small Claims Regulation. 



ELI – UNIDROIT Model European Rules of Civil Procedure 

243 

information to be provided is neutral and its accuracy may not 

depend upon witness credibility (e.g., the written report of a public 

officer concerning information appearing in their files).  

3.  The presentation of written statements may also prove to be 

helpful in respect of the promotion of settlement, as it may enable 

the parties to assess the strengths and weaknesses of their respect 

cases more effectively (also see Rules 9, 10 and 51). 

4.  The use of written statements should not rest exclusively on 

convenience. For instance, in cross-border disputes, the use of 

technology, such as video-conferencing and similar media may 

facilitate the provision of oral witness evidence without the need to 

resort to written statements (see for cross-border evidence-taking 

Rules 128 and 129). 

5.  Presentation of witness evidence through a written statement 

does not preclude a party from applying for an order requiring that 

witness to attend court to be examined orally; in such a case, Rules 

114(2) and 115 would apply. The ability to test a witness’s credibility 

through such oral examination should always be available. 

C. Examination of Parties 

Rule 118.  Examination of Parties and Conse-

quences of Refusal to Respond 

(1) The court may accord evidentiary effect to any 

statement made by a party that has been 

questioned before the court. Rule 114(3) applies 

correspondingly. 

(2) Each party shall be given an opportunity to 

question their opponent in front of the court on 

relevant issues of fact. 

(3) The court can draw relevant inferences if a 

party unjustifiedly refuses to appear at a hearing or 

to answer any relevant question put to them by 

their opponent or by the court or refuses to swear 

an oath. 

(4) If the party to be questioned is a legal person, 

it shall provide the identity of the natural person or 

persons who participated directly in the relevant 

course of events on its behalf, in order for them to 
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be questioned, provided they can still be considered 

as a representative of that legal person. The court 

may draw relevant inferences if a legal person fails, 

without justification, to provide this information. 

Sources: 

ALI/UNIDROIT Principles 16.1 and 16.4; Transnational Rules of Civil 

Procedure (Reporters’ Study) Rule 25.3. 

Comments: 

1.  The ‘nemo testis in causa sua’ principle applies, if it does, in 

very different ways, depending on the European jurisdiction. The 

common law tradition is more open to the possibility of a party 

giving evidence in support of its contentions, while the traditional 

approach in civilian systems is different: a party may be questioned 

by the court or by their opponent, the latter aiming usually to lead 

that party to admitting facts or inferences, which could be harmful 

to their position. Rule 118 articulates a compromise between both 

approaches, requiring the party having been questioned before the 

court, in order to grant evidentiary value to their statements, on the 

one hand, and also granting each party the right to question its 

opponent, on the other. Regarding the way to proceed to the 

examination of the party, Rule 115(3) on examination of witnesses 

should apply accordingly.  

2.  Rule 118(3) should be read in context with similar provisions, 

such as those established in Rules 88(1), 93, or those concerning 

sanctions, i.e., Rules 7, 27(2) and 99(a). 

3.  Rule 118(4) is intended to prevent legal persons from 

evading the obligation to apply with Rule 118(1)-(3). As a 

consequence, they are required to identify a natural person or 

persons to be examined on their behalf. Such a person should have 

participated directly in the cause of events. 

If, for the purposes of giving evidence, they can properly be 

considered to be representatives of the legal person (and this, in 

turn, will be the rule if they participated in the relevant facts or 

actions on behalf of the legal person), then Rule 118(3) will apply. 

Otherwise, such natural persons will be considered to be witnesses 

of fact. 
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D. Expert Evidence 

Rule 119. Party-appointed Experts 

Parties may present expert evidence on any 

relevant issue for which such evidence is 

appropriate. They may do so through an expert of 

their choice.  

Sources: 

ALI/UNIDROIT Principle 22.4.2; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rule 26.3. 

Comments: 

1.  Most jurisdictions identify two possible approaches to expert 

evidence. On the one hand, experts can be appointed by the court, 

ex officio and/or upon request of one or both parties (see Rule 120). 

On the other hand, parties are frequently permitted to present 

expert testimony furnished by an expert who they have selected. 

Rule 119 is concerned with the second of the two possible 

approaches. It is an aspect of the right to be heard (Rule 16). (See 

Article 5 of the IBA Rules on the Taking of Evidence in International 

Arbitration (2010).)  

2.  Party-appointed expert evidence may give rise to the risk of 

expert bias, whether structural or personal. The former arises where 

an expert genuinely holds a specific opinion on an issue and is 

instructed by the party on that basis. The latter arises where an 

expert either develops an animus towards the opponent of the party 

instructing them, or identifies with the party instructing them, such 

that in either case they consciously or subconsciously tailor their 

evidence accordingly. Given this it is in the party’s interest to 

present party appointed experts with proper qualification and skills, 

and who understand and comply with the duties imposed by Rule 

122, not least their duty of objectivity and impartiality. 

3.  Where one or more party-appointed experts have submitted 

their evidence, but the court requires further clarification on the 

issue upon which they have given evidence, it may order the 

appointment of a court-appointed expert under Rule 120. It may, 

also, however consider the issue as not established and thus decide 

it according to an application of the burden of proof (Rule 25(2)).  
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4.  This Rule must be applied consistently with the general 

principle of proportionality (Rules 5 and 6). It should not be 

understood as setting out a general right to adduce evidence from 

an unlimited number of experts. 

5.  Party-appointed expert costs are initially borne by the party 

who appointed the expert. As a general rule, reimbursement of such 

costs from a losing party in those proceedings where their 

appointment was necessary to determine an issue (Rule 241). 

Rule 120. Court-appointed Experts 

(1) The court may appoint one or more experts to 

give evidence on any relevant issue for which expert 

evidence is appropriate, including foreign law.  

(2) Experts can be individuals or legal entities. In 

the case of legal entities at least one individual must 

assume responsibility for the expert’s report.  

(3) If the parties agree upon an expert, the court 

ordinarily should appoint that expert. 

(4) Parties may object to the appointment of a 

court-appointed expert on grounds of bias. Where 

there is a reasonable apprehension of bias, the 

court must either, as relevant, refuse to appoint the 

expert, rescind their appointment or set aside their 

evidence in its entirety. 

Sources: 

ALI/UNIDROIT Principle 22.4; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rules 26.1 and 26.2. 

Comments: 

1. In many jurisdictions, as a general rule, experts are 

appointed by the court. On many occasions, such an appointment 

will be both proportionate and convenient. This Rule should not, 

however, be simply viewed as an alternative to Rule 119, such that 

the appointment of a court-appointed expert would preclude the 

appointment of a party-appointed expert. The principle of party 

autonomy should be given due weight, and thus where the court 

appoints an expert, the parties should retain the option of appointing 

their own expert. (See Article 6(1) of the IBA Rules on the Taking of 

Evidence in International Arbitration (2010).) 
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2.  Rule 120(1) establishes that the court has the discretion to 

appoint several experts if necessary. Generally, however, and 

consistently with the principle of proportionality (Rules 5 and 6) no 

more than one expert should be appointed on any relevant issue. 

When considering whether the appointment of more than one expert 

is justified, the court should bear in mind any increase in costs 

arising from multiple appointments. In considering the costs, the 

value of the claim for relief should be a relevant criterion in 

assessing the proportionality of the cost of such appointments. 

However, the court should also consider the fundamental 

importance of reaching a correct decision on the merits in 

considering these issues. 

3.  Selection and choice of court-appointed experts may be 

performed in different ways depending on the issue for which expert 

evidence is required. In many European jurisdictions there are lists 

of potential experts and their subject-matter expertise are made 

available to the court. Rule 120 does not address this issue directly. 

The court should, however, have the power, especially in complex 

matters, to appoint any expert that appears suitable and to take 

such steps as are necessary to obtain sufficient information on 

potential experts. 

4.  Issues for which expert evidence is appropriate are those 

where scientific or technical knowledge is required. Foreign law may, 

depending on the European jurisdiction, be understood to be a 

matter of law or of fact. However, as the court may lack knowledge 

of the relevant rules of foreign law, it may appoint an expert to 

clarify such matters. 

5.  Rule 120(2) recognises the practice of entrusting expert 

reports to legal entities, e.g., universities, public or private 

laboratories, or scientific societies. In order to ensure that such 

entities comply with the duties imposed on experts under Rule 122, 

and also to secure the effective management of expert evidence-

taking, such an entity must always be represented by at least one 

individual. That individual must take on the responsibility for 

producing the expert report properly. The legal entity’s 

organisational structure should be such that it guarantees the 

independence of any other individual involved in drafting such a 

report, as well as of individual taking on the responsibility under this 

Rule. 
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6.  Rule 120(3) reflects the principle of party autonomy. The 

court should not interfere with the parties’ consent as to the 

suitability of an expert lightly. However, the court must secure the 

neutrality and competence of the proposed expert. 

7.  Rule 120(4) refers to the duty of expert’s duty of impartiality. 

If a party has a reasonable apprehension of bias on the part of a 

court-appointed expert, they should apply to the court for an order 

under this Rule. For appeals in respect of such decisions see Rule 

179(2)(e). 

Rule 121. Instructions to Court-appointed Experts 

(1) The court shall instruct experts concerning the 

issues on which they are to provide evidence. It 

should set reasonable time limits within which any 

such expert should submit their written report or 

reports.  

(2) In an appropriate case, the court may extend 

or limit the scope of its instructions to an expert. It 

may also vary any time limit for submission by an 

expert of their report.  

(3) The court must inform the parties of any orders 

given or varied under this Rule. 

(4) Where a party objects to the nature or scope of 

instructions given by the court to an expert, it may 

apply to the court to vary those instructions. 

Comments: 

1.  Rule 121 clarifies the nature of the court’s responsibility to 

determine the scope of a court-appointed expert’s report, and to set 

the time period within which such a report is to be prepared and 

submitted.174 

2.  In order to ensure that the parties’ right to be heard is 

respected, the court must inform them of any orders it makes under 

this Rule (Rule 121(3)). 

3.  While the primary responsibility for supervising the work 

carried out by a court-appointed expert resides with the court, as 

 
174 Also see Article 6(1) of the IBA Rules on the Taking of Evidence in 
International Arbitration (2010). 
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general rule parties may, under Rule 121(3) and (4), apply to the 

court to include or exclude issues from the scope of an expert’s 

report. 

Rule 122. Duties of Experts 

(1) An expert, whether appointed by the court or 

by a party, owes a duty to the court to present a full, 

objective and impartial assessment of the issue 

addressed. 

(2) No expert may give evidence outside their field 

of expertise. An expert may also refuse to give 

evidence for the same reasons a witness may refuse 

to give evidence.  

(3) An expert must not delegate their task to third 

parties unless authorised to do so by the court. 

(4) Where an expert, without a reasonable 

explanation, fails to render their evidence within 

time limits set by the court, the court may impose 

appropriate sanctions. 

Sources: 

ALI/UNIDROIT Principle 22.4.3; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rule 26.3. 

Comments: 

1.  All experts owe the same duty to the court and are subject 

to the same consequences. The general provisions concerning 

sanctions apply accordingly (see Rule 27). Criminal sanctions under 

national law may also apply, such as prosecution for perjury. 

2.  Rule 122(2) reflects the duty of an expert to only provide 

evidence that assists the court to ascertain the truth. Consequently, 

an expert may only give evidence within their field of expertise and 

may not give evidence outside of it. Experts may also refuse to give 

evidence for the same reasons as other witnesses (see Rule 91). 

Consistently with the duty to promote proportionality both the court 

and parties ought to ensure that expert witnesses are not appointed 

if they are unable to give evidence for such reasons. 

3.  Rule 122(3) reflects the fact that experts are appointed for 

their professional competence. Therefore, a delegation to a sub-
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contractor is impermissible. However, preparatory work may be 

done by a sub-contractor under the expert’s instruction provided the 

court agrees. Minor tasks can always be delegated if the expert 

cannot reasonably be expected to perform such work in person; this 

applies most clearly when the expert is a legal entity. 

4.  As an expert is under a duty to assist the court a failure to 

render the report or to appear in court may entail the imposition of 

sanctions (Rule 122(4). Such sanctions should be proportionate. 

They could consist of costs or a fine. It may be useful to distinguish 

between court-appointed experts and party-appointed experts when 

it comes to sanctions. While the former are assisting the court and 

therefore perform a public duty, the latter act primarily on a private 

law basis. A failure to render expertise may therefore entail 

procedural consequences, as the party may not be able to discharge 

the burden of proof. Sanction arising where an expert provides false 

evidence should be directed towards the party who has engaged the 

expert, but, obviously, it would only apply to party-appointed 

experts. 

Rule 123. Expert Access to Information 

(1) Court-appointed experts should be provided 

with access to all relevant and non-privileged 

information necessary to enable them to prepare 

their written report.  

(2) In particular, a court-appointed expert may ask 

a party to provide any information, to provide 

access to any documents, permit inspection of 

property or entry upon land for the purposes of 

inspection, to the extent that such are relevant and 

material to the proceedings. 

(3) In appropriate circumstances, an expert may 

examine a person or have access to information 

derived from a physical or mental examination of 

that person. 

Sources: 

ALI/UNIDROIT Principle 16. 
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Comments: 

1.  Rule 123(1) acknowledges that court-appointed experts may 

require access to information in order to enable them to properly 

prepare their evidence. The court may do so on its own initiative or 

on application of the court-appointed expert. Where, however, 

party-appointed experts require comparable access to evidence, 

Section II of this Part applies. 

2.  Rule 123(2), read with Rules 7, 27 and 99, provides that 

where a party refuses to comply with a court-appointed expert’s 

request, the court, taking account of all the circumstances of the 

case, may determine the most appropriate response to such non-

compliance.175 

3.  Rule 123(3) may, for instance, be utilised in cases of personal 

injury or where the question of mental capacity is in issue in 

proceedings.  

Rule 124. Expert Reports and Oral Evidence  

(1) Expert evidence should ordinarily be given in 

the form of a written report. However, in simple 

cases, the court may order that expert evidence be 

given orally.  

(2) An expert may give oral testimony to explain 

their written report either on the court’s request or 

on the application of any party. Subject to any 

applicable legal provisions, such oral testimony may 

be given at a hearing or via any appropriate means 

of distance communication, such as, but not limited 

to, video-conferencing.  

(3) The court may require an expert to give their 

evidence, whether that is in the form of a written 

report or by way of oral testimony, on oath. 

(4) Where an expert gives oral testimony, parties 

may only ask the expert questions that are relevant 

to their report. 

 

 
175 Also see Article 6(3) of the IBA Rules on the Taking of Evidence in 
International Arbitration (2010). 
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(5) If a party-appointed expert fails to appear 

when duly summoned to attend an oral hearing, and 

does so without a valid reason, the court may 

disregard that expert’s written report. 

Sources: 

Transnational Rules of Civil Procedure (Reporters’ Study) Rule 26.4. 

Comments: 

1.  Rule 124(1) provides that, as a general rule, expert evidence 

shall be by written report.176This is consistent with the principle of 

proportionality (Rule 5), as it ensures that only where necessary is 

expert evidence to be given orally. 

2.  Rule 124(2) articulates both the court’s ability to require an 

expert to explain or clarify their written evidence, and the parties’ 

right to challenge such evidence at an oral hearing, i.e., in the latter 

respect it is an instance of the adversarial principle. Where the court, 

of its own motion, requires an expert to expand upon their written 

evidence orally, the parties shall be informed and entitled to 

participate in the process.177 

3.  While the general rule in Rule 124(3) provides for an expert 

to give their evidence on oath, as criminal sanctions for perjury 

apply, the court has a discretion as to whether an expert is sworn 

or not. 

4.  Rule 124(5) provides that where an expert who is ordered to 

attend an oral hearing to answer questions concerning their report 

fails to attend the hearing, the court may disregard their evidence. 

The court may do so either by placing less weight on the evidence 

than it would otherwise have done, or by disregarding it in its 

entirety.178 

 
176 Also see Article 6(4) of the IBA Rules on the Taking of Evidence in 
International Arbitration (2010). 
177 Also see Article 6(6) IBA Rules on the Taking of Evidence in International 
Arbitration (2010).  
178 Also see Article 5(5) of the IBA Rules on the Taking of Evidence in 
International Arbitration (2010). 
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Rule 125. Costs 

(1) The fees and expenses of a court-appointed 

expert shall form part of the costs of the 

proceedings. The court may order that a party who 

applies for an expert to be appointed pay their fees 

in advance.  

(2) The fees and expenses of a party-appointed 

expert shall only be recoverable from the other 

party if the court so orders. 

Sources: 

ALI/UNIDROIT Principle 25.1. 

Comments: 

1.  Rule 125(1) articulates the principal that experts are entitled 

to receive fair remuneration for the work they do. As a general rule, 

where a party applies for the appointment of a court-appointed 

expert, they ought to be responsible for such payments. That 

general rule is, however, subject to the application of the European 

Rule concern litigations costs, i.e., such remuneration should form 

part of the litigation costs that are subject to the loser pays principle 

(See Part XII and particularly Rule 241).179 The power to order a 

party who applies for the appointment of an expert to make an 

advance payment to them is discretionary. In an appropriate case, 

the court may also order a party on whom the burden of proof lies 

on the issue upon which expert evidence is required, to make such 

a payment. 

2.  Rule 125(2) establishes the general principle that the cost of 

a party-appointed expert is subject to the normal costs rules (see 

Part XII and particularly Rule 241).  

E. Judicial Inspection 

Rule 126. Judicial Inspection in General 

(1) A party may apply for an order permitting the 

examination of persons or things. To facilitate such 

an examination the court may authorise access to 

 
179 Also see Article 6(8) of the IBA Rules on the Taking of Evidence in 
International Arbitration (2010). 
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evidence, including access to land or private 

premises. To ensure the adequacy of inspection, 

access may be subject to such conditions as the 

court considers just with regard to the special 

circumstances of the case and in accordance with 

applicable law. 

(2) A party may apply for permission to carry out a 

physical or mental examination of a person. The 

court, in consultation with the parties, shall 

determine the timing and arrangements for such an 

examination. 

(3) The court may inspect or require the inspection 

of evidence by a court-appointed or party-appointed 

expert, as it deems appropriate. 

(4) Parties and their representatives may attend 

an inspection or examination ordered under this 

Rule, unless the court provides otherwise. 

(5) In this Rule and in Rule 127(1), ‘things’ refers 

to any physical or electronic item, movable or 

immovable elements of such items. 

Sources: 

ALI/UNIDROIT Principle 16.1. 

Comments: 

1.  All legal systems make provision for evidence-taking through 

the direct inspection of evidence by the court. It is frequently 

understood to be a subsidiary method of evidence-taking, used 

when direct inspection cannot be carried out by other means, such 

as via documents, photographs, video recordings, etc. 

2.  Rule 126(1) mirrors Rule 198(2). It should also be applied 

consistently with the principle of proportionality (Rule 5). 

3.  Rule 126(1) also provides the court with the power to order 

access to private premises, when that is necessary and 

proportionate to carry out an inspection. Both parties and non-

parties may be made subject to such orders. (Also see Rule 198(2)).  

4.  Rule 126(3) provides the power to appoint either a court or 

party-appointed expert where that is necessary to assist the court 
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in interpreting or understanding that which is being examined.180 

Such an appointment must also be made consistently with the 

principle of proportionality. 

5. Rule 126(4) should be applied so as to take proper account of 

confidentiality. The examination of individuals is, generally, the 

most straightforward example of a situation where parties and their 

representatives may properly be excluded from the evidence-

gathering process. 

Rule 127. Non-Parties and Judicial Inspection 

(1) The court may order non-parties to produce 

things for inspection by the court or a party. 

(2) The provisions set in Section 2 of Part VII of 

these Rules apply to any order to be made or made 

under Rule 127(1). 

Sources: 

Transnational Rules of Civil Procedure (Reporters’ Study) Rule 20.1. 

Comments: 

1.  Rule 127 is a specification of the general provisions on access 

to evidence set in Section 2 of this Part, including the right of the 

non-party to submit arguments justifying their non-compliance with 

an order requiring inspection.  

2.  Where necessary, a court may order any thing (see Rule 

126(5)) to be seized directly to facilitate their inspection. Moreover, 

if such an order is made, a party may also apply for the grant of 

provisional measures in order to preserve evidence (see Rule 198).  

 
180 See Article 7 of the IBA Rules on the Taking of Evidence in International 
Arbitration (2010). 
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SECTION 4 – Cross-border issues 

A. In the European Union 

Rule 128.  Cross-border Evidence-Taking within the 
European Union 

(1) When evidence has to be taken in another 

European Union Member State and when access is 

needed to evidence located in another Member 

State, the court and the parties may rely on the 

provisions of Council Regulation (EC) No 

1206/2001 of 28 May 2001 on cooperation between 

the courts of the Member States in the taking of 

evidence in civil or commercial matters. 

(2) Without prejudice to the application of Council 

Regulation (EC) No 1206/2001 of 28 May 2001 on 

cooperation between the courts of the Member 

States in the taking of evidence in civil or 

commercial matters, 

(a) the court may directly summon a witness 

residing in another Member State; 

(b) the court may appoint an expert to submit 

a report, the preparation of which requires 

the undertaking of activities (inspection of 

persons or premises located) in another 

Member State; 

(c) a party or non-party, to whom an order for 

access to evidence is addressed, and who 

is residing or domiciled in the Member 

State of the court, is under a duty to 

produce the required documents and 

evidence, even if they are located in a 

Member State different to the one of the 

court issuing the order; 

(d) a court may address an order for access to 

evidence to prospective parties and to 

non-parties domiciled in another Member 

State. 
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Comments: 

1.  This Rule concerns the duality of systems for evidence-taking 

between European Union Member States, recognised by the 

European Court of Justice, both for taking evidence in a Member 

State different from that in which proceedings are being pursued, or 

for asking a foreign court to order production of evidence.  

2.  Rule 128(1) reflects the fact that the court and parties may 

utilise the provisions of the Evidence Regulation. Its use is not, 

however, compulsory, except, possibly, for inspection of evidence 

that has to be performed within a different Member State from that 

in which proceedings are being pursued.  

3.  As the Evidence Regulation’s use is optional, Rule 128(2) is 

able to provide a second route to securing evidence outside the 

immediate jurisdiction of proceedings. In so far as Rule 128(2)(a) is 

concerned the ECJ has recognised that national courts may summon 

witnesses residing in other member states directly.181 Such a 

summons cannot, however, give rise to any coercive measures to 

secure compliance. In such circumstances, the use of video-

conferencing may be of assistance. 

4.  Rule 128(b) reflects the ECJ’s ruling that “the court of one 

Member State, which wishes the task of taking of evidence entrusted 

to an expert to be carried out in another Member State, is not 

necessarily required to use the method of taking evidence laid down 

by those provisions to be able to order the taking of that 

evidence”.182 This possibility, however, does not permit an expert to 

affect the powers of the Member State in which their activities take 

place, e.g., where an investigation is carried out in places connected 

to the exercise of such powers or in places to which access or other 

action is prohibited or otherwise restricted to specific individuals. In 

such circumstances, in the absence of any agreement or 

arrangement between member states, reliance on the Evidence 

Regulation is the only means by which an expert investigation can 

be carried out in another member state. 

5.  Rule 128(c) provides that an individual to whom an order for 

access to evidence is addressed may not refuse to comply with it on 

the ground that the evidence to be produced is in another member 

 
181 (C-170/11, Lippens, 6 September 2012).  
182 (C-332/11, ProRail, 21 February 2013).  
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state, provided that they are resident or domiciled in the Member 

State of the court. 

6.  Rule 128(d) concerns defendants to prospective proceedings 

and non-parties. In so far as the former are concerned, this Rule is 

a logical consequence of the general rules set in Section 2 of this 

Part, i.e., orders for access to evidence under that Section are 

permitted before proceedings are commenced; the court to which 

the order is applied for must determine that it has jurisdiction before 

issuing the order; and the possibility exists that the court will 

determine that it is competent, even if the prospective defendant is 

not domiciled in its territory. As far as non-parties are concerned, 

the Rule is based on the principles of mutual trust and mutual 

recognition. It places non-parties under the same duty to comply 

with orders addressed to them by the courts of other member states 

and to do so on the same basis as they would be expected to comply 

with orders of the courts of the Member State in which they are 

domiciled. Securing compliance with an order may prove difficult, 

especially where non-parties are concerned. Where enforcement or 

a coercive measure is required to give effect to an order, it may be 

necessary to resort to the EU Evidence Regulation. It may also be 

necessary, before issuing an access to evidence order in respect of 

an individual who is resident in another Member State to provide 

advance notice to that individual of such steps as might be taken to 

oppose the grant of the proposed order, i.e., to bring to their 

attention evidentiary privileges or immunities (Rule 91).A flexible 

approach should be taken where a non-party seeks to make such a 

claim for privilege e.g., the court should permit the claim to be made 

in writing as a response to the proposed order or to the order itself.  

B. Outside the European Union 

Rule 129.  Cross-border Evidence Taking of outside 
the European Union 

When evidence needs to be taken outside the 

European Union or when the addressee of an order 

for access to evidence has no domicile or habitual 

residence within the European Union, the court and 

the parties may rely on the provisions of the 

Convention on the taking of evidence abroad in civil 

or commercial matters (Hague Evidence Convention 
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of 18 March 1970) or of other relevant international 

conventions. 

Comments: 

1.  Neither national nor European Rules of Procedure can 

determine rules applicable to courts and parties outside their 

jurisdiction. Nor can the European Union. This Rule provides for the 

application of international instruments to questions of evidence-

taking that need to be implemented outside of it.  

2.  Access to evidence, to which this Rule applies and to which 

Rule 101 applies may, in some circumstances, fall within the scope 

of Article 23 of the HCCH Evidence Convention. It should be noted 

that some contracting states to the HCCH Evidence Convention 

have, under article 23, made a full or qualified exclusion to the 

execution of Letters of Request issued for the purpose of obtaining 

pre-trial documentary disclosure or discovery, as it is variously 

known in common Law countries (practice shows, for instance, some 

reluctance to accept materials generated under 28 United States 

Code section 1782). Implementation in such legal systems of orders 

for access to evidence might be beneficial in so far as it may help 

them to overcome, partially or fully, such reluctance. 

PART VIII – JUDGMENT, RES JUDICATA AND LIS 

PENDENS 

Introduction 

1.  This Part deals with judgments and judicial settlements. For 

the purpose of these Rules, a judgment is a decision, which finally 

resolves the matter by deciding the claim on either the merits, 

dismisses the proceedings on procedural grounds, or which decides 

a preliminary procedural issue or a specific legal issue on the merits. 

2.  A decision finally resolves the matter if proceedings in which 

the decision was rendered, cannot continue before the court where 

they have been instituted. This includes judgments that finally 

resolve the matter with respect to a part of the claim for relief or 

one or more of several, but not all claims for relief brought in one 

and the same proceeding. It does not encompass case management 

orders or orders that regulate evidence-taking. For example, a 

decision on the admissibility of evidence will ordinarily be made by 

court order, and court orders are subject to revision at the court’s 
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discretion. It is, however, a matter of the court’s discretion whether 

to render a judgment on specific procedural issues or on specific 

legal issues on the merits that finally determine particularly 

important incidental issues, which may then be subject to the 

appellate process. 

3.  A decision on the merits is one that either grants or denies 

the relief sought by the claimant in full or in part for reasons of 

substantive law, default or consent. A decision resolving the case on 

procedural grounds is a full or partial dismissal of the proceedings 

based on a failure to satisfy a procedural prerequisite. 

4.  As provisional measures are dealt with in Part X of these 

Rules, the term “judgment” must be construed more narrowly than 

the definition articulated in Article 2(a) of the Brussels Ibis 

Regulation. 

SECTION 1 – General Part 

Rule 130. Types of judgment 

(1) The court may give  

(a) a final judgment, which is a judgment 

deciding the whole of a claim for relief; 

(b) a judgment deciding part of a claim for 

relief (a partial judgment); 

(c) where more than one claim for relief is 

made, a final judgment deciding one or 

more, but not all, of the claims for relief; 

(d) a judgment on preliminary procedural 

issues or on specific legal issues on the 

merits (see Rule 66); 

(e) a judgment in default. 

(2) Where the court gives a judgment that does not 

decide the whole of a claim for relief, the 

proceedings continue in respect of such parts for 

which judgment has not been given. If the court’s 

judgment on a part of the claim for relief, on a 

procedural issue, or on legal issues on the merits is 

subject to appeal the court may exercise its 

discretion whether to continue or stay the 
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proceedings according to the circumstances of the 

case. 

Sources: 

ALI/UNIDROIT Principles 9.3.3 to 9.3.5, Transnational Rules of Civil 

Procedure (Reporters’ Study) Rules 18.3.2 and 18.3.4. 

Comments: 

1.  According to Rule 130(1)(a), a final judgment on the whole 

claim for relief may be based on a failure to satisfy mandatory 

procedural requirements (see Rules 65(2)(a), 133), or on grounds 

of substantive law (for the different scopes of res judicata see Rule 

149, comment 3). 

2.  The court may (see Rule 130(1)(b)) give judgments that 

decide a claim for relief in whole or in part or, where more than one 

claim for relief is made, decide one or more, but not all, of the claims 

for relief. Such judgments finally resolve the matter with respect to 

that part of the claim, that claim or those claims, leaving the other 

part of the claim, other claim or claims to be determined at a later 

time in the proceedings (see Rule 130(2)). It is a matter for the 

court, in its discretion, to determine whether to give such a 

judgment, taking into account its obligation to promote the fair, 

efficient and speedy resolution of the dispute, as set out in Rules 2 

and 4 sentence 1, and 49(7). 

3.  Judgments deciding part of a claim or one of several claims 

for relief can be made on the merits or on procedural grounds. For 

example, where more than one claim for relief is pursued, the 

procedural requirements, e.g., jurisdiction, may be met with respect 

to one claim for relief, but not with respect to another. Similarly, a 

minor who, having been granted, with the court’s approval, parental 

permission, is considered to be an adult for the purpose of a 

business they direct or an employment contract they have entered 

into, which is permissible in many European Civil Codes, may, after 

a car accident, sue for damages in their own right, but may not claim 

damages for pain and suffering unless they are represented by their 

parents. 

4.  Judgments on part of the claim or one of several claims are 

regular judgments with respect to appeals and res judicata. 

However, as the judgment is limited to a part of the claim for relief 

or one of the claims for relief, it will not finally resolve the matter. 
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Therefore, the proceedings must continue until a further and 

subsequent judgment or judgments are given on the other parts of 

the claim or claims.  

5.  The following are illustrative examples: 

a) A judgment on part of a claim for relief may be illustrated 

by the following example: if the claimant, in a road traffic 

accident case, asked for the payment of 150,000 euro (or 

the equivalent) for damages, the court may enter a judgment 

for 100,000 euro in respect of the damage to the car, leaving 

the determination of the remainder of the damages claim, as 

it concerns the cost of medical treatment or future care, for 

50,000 euro to be determined at a later date. Both the 

judgment for 100,000 euro and the judgment for 50,000 

Euros are partial judgments.  

In some European legal cultures, a judgment on part of the 

claim is often combined with a declaratory judgment 

concerning the other part of the claim. In the above example, 

the judgment that ordered the defendant to pay 100,000 

euro did so because it held the defendant to be liable for the 

accident. As such there will be a general declaratory 

judgment on liability and a partial judgment on damages, 

with the remainder of the damages claimed to be determined 

at a later date. Under the concept of res judicata in these 

Rules (see Rule 149(2)), such a judgment is not necessary 

to exclude contradictory results. However, it may be helpful 

to clarify the situation and to promote settlement. 

b) A judgment that decides some but not all of a claimant’s 

claims for relief may be given in a situation like the following: 

assume the claimant in an employment case asserts a claim 

for unpaid wages and for a failure to provide paid annual 

holiday leave. In such a case, the court may give a judgment 

on the unpaid wages claim, leaving the determination of the 

annual leave claim to a later judgment. 

6.  Rule 130(d) is addressed in the comments to Rule 66; for 

Rule 130(1)(e) on judgments in default see Rules 135 and following. 

7.  Rule 130(2) leaves it to the court, in its discretion, to decide 

whether to continue with or to stay proceedings upon an appeal 

being pursued from a partial judgment (Rules 130(1)(b) and (c)) or 

a judgment on an incidental issue (Rule 130 (1)(d)). It may be 
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appropriate to stay the proceedings pending the outcome of any 

such appeal where the res judicata of the preceding partial judgment 

could adversely affect the results of any going proceedings (see 

comment 5 above and Rule 66, comments 2, 8 and 9). It may, 

however, also be beneficial in some circumstances to continue with 

the rest of the proceedings while the appeal from such a partial 

judgment is pending where to do so properly promotes the speedy 

determination of the dispute as a whole (see Rule 66, comment 2). 

Rule 131. Structure of a judgment 

A judgment must contain 

(a) the court’s designation and composition; 

(b) the place and date of the judgment; 

(c) the names of the parties and, if applicable, 

of their lawyers; 

(d) the relief claimed; 

(e) the order of the court; 

(f) the legal and factual grounds for the 

judgment; 

(g) the signature of the judge or judges, if 

necessary; 

(h) the signature of the court clerk, if 

necessary; and 

(i) where relevant, information on formal 

requirements of any available means to 

challenge the decision. 

Sources: 

ALI/UNIDROIT Principle 23; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rule 31.2. 

Comments: 

1.  Rule 131 contains a non-exhaustive list of a judgment’s 

elements (also see draft Rules of Procedure of the Unified Patent 

Court rule 350). 

2.  Rule 131(a) requires the court and the judge or judges to be 

identified in the judgment. This is an important requirement in a 

democratic State and is an aspect of the principle of publicity (see 
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Article 6(1) of the European Convention on Human Rights). A justice 

system in which the judge remains an anonymous figure may lead 

to a lack of moral responsibility or the abuse of power by the 

judiciary.  

3.  Rule 131(b) requires an indication of the place and date of 

the judgment. This information may become important in different 

situations. First, it helps to determine if a document that appears to 

be a judgment is really a judgment, as it is relatively easy to 

determine whether there was a court operating at the place and date 

indicated and whether the judge was a member of this court. 

Second, the place and date of the first instance judgment may be 

relevant at the appellate level, as the applicable law may depend on 

the date and, in some circumstances, the place of the judgment. 

Third, the date and place help to designate the judgment precisely. 

4.  Rule 131(c) requires the parties and their lawyers to be 

identified. Identification of the parties is crucial to know who is 

bound by the judgment. Identification of the lawyers is important if 

an issue arises as to whether a party was represented by a lawyer 

and whether such representation was adequate. Normally, the 

judgment will also contain the address and other contact details of 

the parties and their lawyers. However, there may be cases in which 

the address of a party should be kept private to protect a party. 

Therefore, the Rule does not require this information to be included 

in the judgment itself, although it does not prohibit it. 

5.  Rule 131(d)requires the judgment to specify the relief 

claimed. First, this is important to find out whether claims were 

dismissed on their merits and are therefore subject to res judicata. 

Second, it facilitates a determination of whether the judgment is a 

judgment on only a part of the claim or one or more, but not all, of 

several claims, or whether it decided the claim or claims in their 

entirety, and whether the court granted relief consistent with the 

relief sought (ne infra, ne ultra and ne extra petita (see Rule 23(2)). 

Third, it makes clear who has succeeded in the litigation, and the 

extent to which they did so. Such information may be relevant to 

questions of costs (see Rule 241). 

6.  Rule 131(e) is self-explanatory, as any judgment must 

contain the order, in other words, the court’s decision in a strict 

sense, i.e., the judgments operative part. 

7.  Rule 131(f) requires the court to give the grounds or reasons 

for its decision. Normally, the grounds for the judgment include a 
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summary of the parties’ positions and the court’s reasoning. This 

protects against arbitrary and partial decision-making. It also 

ensures that the decision is comprehensible, enabling the parties to 

understand why and how they succeeded or not in the litigation. As 

such it is also an essential means of facilitating confidence in the 

decision by the losing party, enhancing the prospect that all parties 

will accept the decision. The court’s reasoning must reasonably 

demonstrate that the court has complied with the requirements of 

the right to be heard (see Rule 12, comment 2 and following). It 

also allows the general public to understand the reasons for the 

court’s decision and facilitates the appeal process for both the 

parties and the appellate court. Finally, it is a means to facilitate the 

development of the law. There are, however, exceptions to this 

requirement, e.g., in default judgments (see Rule 12, comment 3, 

and Rule 135 and following),or in decisions that give effect to an 

agreement of the parties (see Rule 141). Parties may waive this 

requirement by consent upon the oral pronouncement of the 

outcome of the dispute, however in such a case the requirements of 

waiver of the right to appeal should apply (see Rule 154). 

8.  Rule 131(g) requires the judge or judges responsible for 

giving the judgment to sign it in so far as that is required by any 

mandatory national practice. This helps to identify them, and it also 

ensures that they are properly responsible for it. The signature may 

be written longhand or an electronic signature.  

9.  Rule 131(h) requires the signature of a court clerk in so far 

as that is required by any mandatory national practice. 

10.  Rule 131(i) requires the court to inform the parties if there is 

an applicable appeal process and if so, the relevant deadlines and 

formal requirements. This rule is intended to cover the steps 

necessary to seek permission to appeal (see Rules 166 and 172). 

The information may be contained in the judgment or in another 

document served with the judgment.  

11.  Ordinarily it is for the court to provide all parts of a judgment 

in written or electronic form. Rule 17(3) requires the public 

accessibility of judgments in written or in electronic form (see Rule 

18(4); and see also Rule 17, comment 5). Oral judgments given in 

a public hearing in first instance or small claims courts are 

commonplace in some European jurisdictions; however, a written 

judgment fulfilling the requirements of Rule 131 must be served on 

the parties (Rule 134). Whether or not fewer formal requirements 
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may apply in small claims proceedings is out with the scope of these 

Rules. In exceptional circumstances a judgment without reasoning 

may be given (see comment 7 above). 

Rule 132. Contents of judgments 

(1) A judgment, depending on the nature of the 

relief claimed, may 

(a) order a defendant to do or not to do 

something,  

(b) create, alter or terminate a legal 

relationship, 

(c) make a declaration of rights, or 

(d) dismiss the claim for relief either on 

procedural grounds or where it determines 

it to be without merit. 

(2) The court may only grant a declaratory 

judgment, including a negative declaratory 

judgment, if the claimant can establish that they 

have a legitimate interest in obtaining the 

declaration sought. 

Comments: 

1.  Rule 132(1) refers to a claimant’s claim for relief. Which party 

is a claimant depends on the nature of the claim. Thus, in a 

counterclaim, a defendant bringing the counterclaim is the claimant 

in respect of that claim. 

2.  The most prominent type of judgment is a judgment 

containing an order upholding or dismissing the claim for relief in 

whole or in part and, where applicable, it either requires a defendant 

to perform, refrain from performing, certain actions, or tolerate 

certain actions being or to be carried out by the claimant. Depending 

on any applicable substantive law, the court may also order the 

creation, alteration or termination of a legal relationship, e.g., 

through requiring the dissolution of a legal entity. 

4.  According to Rule 132(2) the court may grant a declaratory 

judgment, including a negative declaratory judgment, if a claimant 

can show that they have a legitimate interest in obtaining the 

declaration sought (also see Rule 133(e)). It is a matter for national 

practice to determine the nature of an applicable legitimate interest. 
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Examples include: where the party seeks a definitive statement 

concerning the law; where the claimant is unable to quantify the 

amount of damages; or where there is a high probability that the 

defendant may consent to the amount of damages upon a 

declaratory judgment on liability (also see Rule 66(1)(b)).  

5.  A judgment may also dismiss a claim for relief either in whole 

or in part. Such a dismissal may be due to a failure to satisfy 

procedural requirements (a dismissal on procedural grounds) or a 

consequence of the court’s finding that the claim for relief is without 

merit (dismissal on the merits), be it that the proven facts do not 

justify the relief sought or that the facts alleged by the claimant 

were not proven (for early final judgments also see Rule 65.) 

Rule 133.  Procedural requirements of judgments 
on the merits 

The court may only give a judgment on the merits 

when it is satisfied that 

(a) the parties have litigation capacity 

according to Rules 29(2)-31, 34, 35, and 

45-46; 

(b) the court has subject matter and territorial 

jurisdiction; 

(c) there are no pending proceedings 

involving the same parties and the same 

cause of action in another court unless an 

exception provided for in the Rules on lis 

pendens applies; 

(d) the cause of action between the parties is 

not res judicata; 

(e) the claimant has a legitimate interest to 

commence the proceedings on its claim for 

relief; and 

(f) any other procedural requirement 

specified in these Rules is met. 

Comments: 

1.  This Rule generally clarifies that before giving a judgment on 

the merits, the court must have established that necessary 

procedural requirements have been satisfied. This requirement is 
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rarely spelt out, although present, in a single procedural rule in 

European jurisdictions, see for instance section 261(3) no. 1 of the 

German Code of Civil Procedure. 

2.  Rule 133(a) refers to the rules on litigation capacity of the 

parties as enumerated in Rules 29(2), 30,31, 34, 35, 45 and 46. 

Where one or more parties lacks litigation capacity the claim may 

be dismissed if the defect is not cured timeously upon the court’s 

suggestion (see Rules 33, 48, 49(8), and 65(2)(a)). 

3.  Rule 133(b) requires the court to have subject matter and 

territorial jurisdiction. As the present Rules do not deal with 

jurisdiction, this must be determined by applying international 

treaties (e.g., Lugano Convention, HCCH Choice of Court 

Convention), European Union law (e.g., Brussels Ibis Regulation) 

and national law. 

4.  Rule 133(c) refers to the concept of pendency as defined in 

the Rules on lis pendens (see Rules 142 and following). Pursuant to 

Rule 142(1), “any court other than the court first seised shall of its 

own motion stay its proceedings until such time as the jurisdiction 

of the court first seised is established (the priority principle)”. This 

means that no judgment on the merits is possible. Rule 143 on lis 

pendens provides an exception to the priority principle in cases of 

exclusive jurisdiction, and Rule 133(c) takes this into account. 

5.  Rule 133(d) refers to the concept of concentration of legal 

and factual issues as defined in Rule 22(1). Non-compliance with 

that Rule renders proceedings on the same claim for relief arising 

out of the same cause of action inadmissible (see Rule 22(2)). The 

concentration rule describes the negative effects of judgments 

becoming res judicata (see Rule 22, comment 1). Those persons 

who are bound by these negative effects of res judicata are 

determined by Rule 151. The court must take into account the 

preclusionary effects of res judicata on its own motion (ex officio) 

(see Rule 152). 

6.  Rule 133(e) addresses possible exceptions from the general 

rule that claimants who fulfil all the other requirements of Rule 133 

may proceed to a judgment on the merits. Only in exceptional cases 

claimants may lack a legitimate interest in bringing their claim for 

relief. In particular, Rule 133 (e) deals with those situations where 

a claim is frivolous, vexatious or an abuse of process. This 

requirement is likely to lead to disputes because the delineation 

between a procedural requirement and a requirement of substantive 
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law the consequence of which is a judgment on the merits 

dismissing the claim is not and will be never be uniform in its varying 

constellations across all European jurisdictions. There is, however, 

no European jurisdiction that does not provide a means to dismiss 

proceedings without dealing with the merits on the basis of the 

claimant acting in bad faith in bringing proceedings or where they 

have no legitimate interest in doing so because of other such 

exceptional reasons (also see Rule 65, comment 2). 

7.  Rule 133(f) refers to special provisions in these Rules that 

establish other requirements for a judgment on the merits and which 

are not explicitly specified in Rule 133; see, for instance, Rules 205, 

208 and 209, 213 dealing with litigation capacity in respect of 

collective interest injunctions and collective proceedings. 

8.  Whether the procedural requirements must be examined by 

the court on its own motion (ex officio) is determined elsewhere in 

these Rules in the context of the Rule establishing the relevant 

procedural requirements; see for instance Rules 32, 152, 213 and 

218(1)(a). 

Rule 134. Service of judgment 

A judgment must be served on all parties by a 

method provided for in Part VI of these Rules. 

Sources: 

ALI/UNIDROIT Principle 5.3; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rule 31.3. 

Comments:  

1.  It is an important part of the right to be heard (see Rule 11) 

that all parties are entitled to know when a judgment has been 

rendered in proceedings. Accordingly, notification of the judgment 

must be provided to the parties.  

2.  In many European jurisdictions service of a copy of the 

complete judgment, including its reasoning, is necessary. In other 

jurisdictions it is sufficient that the document notifying the parties 

of the judgment contains only certain important pieces of 

information, such as those specified in Rule 131(a), (b), (c), (e), (g) 

and (i), albeit however, every party has a right to apply for a written 

version, which contains the judgment’s reasoning. Rule 134 prefers 

the clearer approach, which requires a copy of the complete 
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judgment, including reasoning, to be served on the parties. This is 

further supported by the fact that full knowledge of the judgment’s 

reasoning facilitates the decision whether to appeal from the 

judgment. In any event the right to public access to judgments (see 

Rule 17, comment 5 and Rule 131, comment 10) requires the 

production of a complete judgment in written or electronic form. 

Special rules or waiver by consent of the parties may exceptionally 

permit judgments to be rendered without reasons being given or 

with only brief reasons being given (see Rule 131, comment 6). 

3.  All European jurisdictions provide service of the judgment on 

the lawyer representing a party. Some also require service to be 

effected on the party in person, whereas others do so only where 

the party has terminated their lawyer’s retainer. Rule 76 makes it 

clear that service on a party’s lawyer suffices in the absence of any 

special provision modifying service of judgments. 

SECTION 2 – Special Part 

A. Default Judgment 

Rule 135.  Entry of Default judgment against a 
claimant 

(1) The court must enter a default judgment 

dismissing proceedings where 

(a) a claimant has failed to appear at a hearing 

at which they were required to appear; 

and 

(b) a defendant has applied for default 

judgment to be entered. 

(2) The court may not enter default judgment 

under this Rule on its own motion. 

Sources: 

ALI/UNIDROIT Principle 15.1; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rules 15.1 and 15.3. 

Comments: 

1.  Parties should not be in a position to cause delay or 

complicate the court’s task by simply not appearing at a hearing. 
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For this reason, procedural law should provide for rules to 

incentivise parties to appear at hearings. With respect to the 

claimant, an effective incentive is a default judgment dismissing the 

claim if they do not appear. This rule would only apply in 

circumstances where parties are required to attend a hearing (see 

Rule 21, comment 4, on sanctions). 

2.  A default judgment should, however, only be given on 

application of a defendant, as a claimant can have such a judgment 

set aside under conditions that are, somewhat, less strict than the 

conditions required to bring an appeal (see Rules 139 and following). 

Moreover, setting aside such a judgment enables the proceedings 

to go on before the same court, thereby potentially ensuring the 

proceedings are conducted more efficiently and cost-effectively than 

if the challenge to the default judgment were to be by way of an 

appeal. If a defendant does not apply for a default judgment, the 

court may decide the case based on the court file. This means that 

the factual allegations and defences of both parties as well as the 

evidence taken so far, if any, will be taken account of by the court. 

Rule 136.  Entry of Default judgment against a 
defendant 

(1) The court must enter a default judgment 

against the defendant, where a defendant has 

(a) failed to reply to a statement of claim 

within the time limit for filing a defence, or 

(b) failed to appear at a hearing at which they 

were required to appear; and 

(c) a claimant has applied for default 

judgment to be entered. 

(2) A court entering judgment on the application of 

a claimant shall 

(a) where the facts submitted by the claimant 

justify it on the merits, grant the relief 

sought, or 

(b) where the facts submitted by the claimant 

do not justify the grant of relief, dismiss 

the proceedings on the merits. 
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Sources: 

ALI/UNIDROIT Principle 15.2; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rules 15.2 to 15.4. 

Comments: 

1.  In respect of a defaulting defendant, a balance must be 

struck between the need to create incentives to engage properly 

with the proceedings and the fact that it is the claimant who seeks 

a modification of the status quo. For this reason, if a defendant does 

not respond to the pleadings or does not appear in a hearing, a 

default judgment may be entered against them only insofar as the 

facts put forward by the claimant justify the relief sought. In other 

words, the claimant’s factual allegations are deemed to be 

undisputed. Insofar as, on the basis of these facts, the claim is 

justified, the court shall enter a default judgment against the 

defendant. Where the facts alleged do not support the claimant’s 

claim, the proceedings will be dismissed on the merits. This 

dismissal is not a default judgment in the strict sense, but rather a 

regular judgment, as the dismissal is not based on the default. 

2.  A default judgment can only be given on the claimant’s 

application under this Rule. If the claimant does not apply for a 

default judgment, the court may decide the case based on the court 

file. This means that the factual allegations and defences of the 

defendant as well as the evidence taken so far, if any, will be taken 

account of by the court. 

Rule 137.  Default judgments on a part of a claim for 
relief or on one of several claims for 

relief 

(1) The court may enter a default judgment on part 

of a claim for relief or on one of several claims for 

relief where 

(a) a party fails to appear at a hearing that is 

dedicated exclusively to that part of the 

claim, or to one of several claims, for 

relief, or 

(b) a defendant fails to reply to the statement 

of claim in respect of that part of the claim, 

or to one of several claims, for relief. 
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(2) Where the court is able to give, but has not yet 

given, judgment under Rule 130 on part of a claim 

for relief or on one of several claims for relief, and a 

party is in default, the court must 

(a) enter judgment on that part of a claim for 

relief or on one of several claims for relief, 

and 

(b) enter a default judgment in respect of the 

other part or parts of the claim for relief or 

other claims for relief. 

Comments: 

1.  The purpose of this Rule is to ensure that default judgments 

are a proportionate consequence of a party’s default in proceedings 

about a claim which consists of two or more parts or in proceedings 

about more than one claim (for the principle of proportionality, see 

Rules 5 and following). 

2.  Rule 137(1) addresses those cases in which a party’s default 

affects the proceedings only in respect of part of the claim or of one 

of several claims. Default only affects part of a claim or one of 

several claims if the scope of a hearing was, by a procedural order 

communicated to the parties prior to the hearing, limited to that 

part or to one of the several claims. Once again this Rule only applies 

in circumstances where parties are required to attend a hearing. 

3.  Rule 137(2) addresses those cases in which the court could 

have given a judgment on a part of the claim or one of several claims 

but has not yet done so. Generally, it is in the court’s discretion 

whether to hand down a judgment on part of a claim or one of 

several claims if these are ready to be decided or to continue with 

the proceedings as a whole (see Rule 130). However, when part of 

a claim or one of several claims is ready to be decided and a party 

is in default, e.g., does not appear in a later hearing, the court 

should not enter a default judgment on the whole claim or all of the 

claims, thereby giving up the opportunity to decide the case on a 

regular basis insofar as this may be possible. Therefore, in such a 

situation, the court must enter a judgment which, insofar as the 

case is ready to be decided, is a regular judgment subject to the 

regular appeal process, and insofar as this is not the case, a default 

judgment against which only recourse by setting aside is available. 
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Rule 138.  Conditions precedent for granting a 
default judgment 

(1) The Court may enter a default judgment on the 

basis of a party’s failure to appear at a hearing only 

if  

(a) notice of the date and time of the hearing 

was served on that party by a method 

provided for by these Rules, and 

(b) the Court is satisfied that the period 

between service and the hearing was 

adequate. 

(2) The Court may only enter a default judgment 

against a defendant for failing to reply to a 

statement of claim if 

(a) the statement of claim was served on the 

defendant by a method provided for by 

these Rules, 

(b) the time limit for filing a defence has 

expired, and 

(c) where no time limit was prescribed by the 

rules, service was effected in sufficient 

time to enable the defendant to arrange 

their defence. 

(3) The court may enter a default judgment 

against a defendant even if no receipt of service has 

been submitted to the court if 

(a) no proof of any other kind has been 

received although reasonable efforts have 

been made to obtain evidence that the 

defendant actually received the 

documents instituting the proceedings, 

and  

(b) a period of time not less than three 

months, which is considered to be 

adequate by the court to enable the 

defendant to arrange their defence has 

elapsed since the date of service by a 

method provided for by these Rules.  
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(4) Notwithstanding Rule 138(3)(a) and (b), the 

court may grant, in case of urgency, any provisional 

or protective measures. 

Source: 

ALI/UNIDROIT Principle 15.3.  

Comments: 

1.  Rule 138 specifies the procedural conditions precedent for a 

default judgment. If these conditions are not met, the court may not 

enter a default judgment but must cure the defect, e.g., by 

repeating service, or by dismissing the case on procedural grounds.  

2.  Rule 138(1) deals with default judgments against either 

party based on a failure to appear at a hearing. A default judgment 

based on non-appearance is only permissible if the defaulting party 

was given proper notice of the hearing, i.e., there was effective 

service in good time before the hearing of the notice of the hearing 

or the summons requiring attendance. Any such notice or summons 

should contain a clear warning that in the case of non-appearance 

the court may enter a default judgment. Where no such statement 

is given, no default judgment may be entered. 

3.  Rule 138(2) concerns default judgment where a defendant 

fails to submit their defence in time. It requires service according to 

the Rules on service (see Part VI) and there to have been sufficient 

time for the defendant to prepare their defence. Only if these 

conditions are met, will the defendant’s right to be heard have been 

protected effectively. 

4.  Rule 138(3) allows a default judgment in cases in which 

receipt of service has not been submitted to the court. The rationale 

is that the claimant should have a chance to defend their rights even 

if service has failed. In such a situation, however, a default 

judgment is only possible in limited circumstances, i.e., where it can 

be established that service in accordance with the Rules on service 

was effected, that a period of at least three months has elapsed, 

and that the court or the party responsible for service undertook all 

reasonable steps to secure a receipt. The text is partly based on 

Article 19(1) of the European Service Regulation and the basic ideas 

underlying Articles 15 and 16 of the HCCH Service Convention. 

Furthermore, ALI/UNIDROIT Principle 15.3 has the same ethos, but is 

more general in its approach. These Rules are designed to apply to 
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both domestic and cross-border service of documents. As such Rule 

138(3) applies in both situations. In a cross-border setting, Rules 

82 and 83 have also to be taken into account. Should the documents 

that are to be served on the defendant not comply with the language 

requirements of Rule 82, actual delivery of the documents does not 

cure the violation of Rule 82. Rule 138(3)(a) would nevertheless, 

however, allow the court to give a judgment by default, but only if 

the requirements of Rule 138(3)(b) are met. In this respect the 

court must take into account whether the lack of a translation of the 

documents prevented the defendant from arranging their defence.  

5.  In accordance with Rules 49(7), 184 and following, Rule 

138(4) permits the grant of provisional measures if the general 

requirements are fulfilled. 

6.  Some European procedural codes exclude default judgments 

for matters in which the parties do not have the power to settle the 

dispute. The scope and nature of such a power is a matter of national 

law. Different European jurisdictions take different approaches. In 

some parties may practically settle all disputes, except in family 

matters. In others, there are a number of types of dispute, in 

addition to family matters, that cannot be subject to settlement, 

e.g., company law disputes. Determining the approach to take is 

outside the scope of these Rules and should be left to national law. 

In some situations, mandatory European or national substantive law 

may not permit the entry of a judgment in default in respect of 

certain factual contentions or claims for relief. If factual contentions 

form the basis for any applicable mandatory law to be considered, 

it ought to be left to national judicial practice whether a claimant 

should be asked to amend their factual contentions (see the 

introductory Preamble sections VI. 6 and 7, and Rule 24, comment 

3 on this difficult issue). 

7.  In determining whether the conditions precedent of a default 

judgment are met, the court will rely on the claimant’s allegations. 

If the court has concerns that proceedings are irregular, it shall 

investigate on its own motion (ex officio) in order to prevent a gross 

injustice, e.g., a default judgment against a person who lacks 

capacity (see Rule 133(e)). 
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Rule 139.  Application to set aside a default 
judgment 

The party against whom a default judgment has 

been entered may apply to have the judgment set 

aside on the basis that 

(a) any of the conditions precedent for entry 

of the default judgment were not met, or 

(b) the party against whom the default 

judgment was entered was either not 

responsible for the default or the default 

was excusable. 

Sources: 

ALI/UNIDROIT Principle 15.5 and comment P15-F; Transnational 

Rules of Civil Procedure (Reporters’ Study) Rule 15.7. 

Comments: 

1.  In all systems the defaulting party has the right to set aside 

a default judgment obtained without compliance with its Rules. In 

some European jurisdictions, such a process is carried out at first 

instance, in other jurisdictions it is an appellate process. This Rule 

adopts the first instance approach. As such it means that a regular 

appeal, as well as all other means of recourse, against a default 

judgment are excluded. 

2.  A party can have a default judgment set aside only when the 

conditions precedent of a default judgment as set out in Rule 138 

were not met or they can prove that they were not responsible for 

the default or that the default was excusable. In such cases, the 

proceedings can continue in the normal way once a defence has 

been filed. 

3.  This Rule only deals with a party’s recourse against a default 

judgment in the strict sense. A claimant who had applied for a 

default judgment but whose claim was dismissed, be it on 

procedural grounds or on the merits, may appeal from the judgment 

by way of a regular appeal.  
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Rule 140.  Time limit to apply to set aside a default 
judgment 

(1) An application to set aside must be made 

within 30 days of the date of service of the default 

judgment. In cross-border cases, the application 

must be made within 60 days of the date of the 

service of the default judgment. 

(2) The court may extend the time limit under Rule 

140(1) where the defendant can show good reason 

for their non-compliance. No application to set aside 

can, however, be brought more than one year and, 

in cross-border cases, two years after the default 

judgment was entered. 

Comments: 

1.  While there may be exceptional circumstances that justify a 

party’s failure to apply to set aside a default judgment promptly 

(e.g., because the reasons for the failure to defend the claim are 

still operative), the time frames for setting aside a default judgment, 

as recognised in European national procedural codes, should be 

short. 

2.  It is, however, in the interests of legal certainty and finality 

of litigation that a default judgment cannot be set aside after a long 

period of time has elapsed whatever the reason for the delay. For 

this reason, this Rule provides a relative deadline, starting with 

effective delivery or service, and an absolute deadline starting with 

the day when the default judgment was entered. Article 19(4) of the 

European Service Regulation and Article 16 of the HCCH Service 

Convention establish similar safeguards for the situation that a 

judgment by default has been given and the defendant had not been 

able to respond in due time or to enter an appearance. Also see 

draft Rules of Procedure of the Unified Patent Court rule 355. 

B. Judicial Settlements 

Rule 141. Judicial settlements 

(1) When parties reach a consensual settlement of 

their dispute, either before or after proceedings 

have commenced or during proceedings, they may 
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apply to the court to enter a decision giving effect 

to the agreement.  

(2) A decision giving effect to the agreement shall 

not be entered if it is contrary to law or the court 

would not have the power to enter a judgment in 

the terms of the parties’ agreement. 

(3) If the court refuses to give effect to the 

settlement, any party to it can appeal from the 

refusal. The rules applicable to first appeals apply 

to such an appeal (See Part XI, Section 2). 

Comments: 

1.  The parties may jointly ask for a decision giving effect to a 

settlement agreement if the preconditions for such a decision are 

met. Rule 141 covers all cases in which actual or potential parties 

have reached an agreement, be it before or during court 

proceedings, it does not, however, preclude the use of any other 

available procedure for making party-agreements enforceable, e.g., 

notarial authentication of the agreement or recording the agreement 

in the protocol on court hearings according to national law. Rule 141 

is compatible with Article 6 of the Mediation Directive. 

2  As a court’s decision will give effect to an agreement of the 

parties it presupposes the existence of a valid agreement. 

Therefore, a court may only render the decision applied for if the 

parties can validly dispose of the subject-matter of their agreement 

and if the requirements of its correct formation are met. Thus, for 

instance, an agreement entered into by one party under duress 

cannot be a basis for a consent judgment. 

3.  A court upon the joint application of the parties, need not 

exercise any control over the correct formation of the agreement in 

the absence of a specific reason for so doing. According to Rule 

141(2) it may particularly, however, reject the parties’ application 

for a decision giving effect to the agreement in two cases: if the 

agreement is contrary to law; or if the agreement is outside the 

court’s power. 

a)  An agreement is contrary to law only if its contents are 

not consistent with mandatory legal rules. A court is, 

however, not entitled to examine the adequacy of the 

agreement, i.e., to assess whether the agreement is a good 

or a bad bargain against the background of dispositive or 
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mandatory law. If, for example, a bank and its client agree, 

by way of settlement of a consumer loan, to an arrangement 

for interest to be paid and that is not permitted by mandatory 

law, the agreement will be void. It could also not form the 

content of the order of a court judgment. If, instead, both 

parties agreed on an arrangement which had similar financial 

consequences but which did not infringe any applicable 

mandatory law the court must give effect to such a 

settlement agreement without exercising control over the 

economic adequacy of the agreement that binds the parties 

(see also Preamble VI. 7). It will, generally, not be necessary 

for a court to refuse to give effect to a settlement agreement 

in the interest of enforcing mandatory law if the court had 

participated actively in the parties’ settlement endeavours 

(see Rule 10(3) with comment 3). 

b)  An agreement is outside the court’s power if it could not 

order the parties to do something set out in the agreement 

or would not have the power to make the findings set out in 

the agreement. Private parties are not able to unilaterally 

enlarge the court’s powers as defined by law. However, all 

systems recognise the value of allowing parties to reach a 

settlement that include matters not strictly covered by the 

legal dispute before the court, e.g., matters concerning a 

related dispute, or to include obligations that the court could 

not order the parties to do, e.g., to provide an apology. 

Therefore, where European jurisdictions provide for such 

mechanisms they should be preserved. 

4.  The effects of a decision giving effect to the agreement are 

not identical with those of a regular judgment. The decision giving 

effect to the agreement renders it enforceable. However, the res 

judicata effect is still a matter of dispute and, if accepted, of minor 

importance (see Rule 148, comment 2).  

5.  If the court refuses to give effect to a settlement, a regular 

appeal is possible without further restrictions (Rule 141(3)), as 

there is an interest in having the dispute resolved whenever possible 

in accordance with the will of the parties (see Rules 9 and following 

on settlement endeavours). 
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SECTION 3 – Effects of Pendency and Judgments 

Introduction 

1.  These Rules have been drafted without making a distinction 

between domestic and cross-border cases for the regulation of lis 

pendens and res judicata. No specific need for such a distinction was 

identified.  

2.  The goals of the Rules relating to lis pendens and to res 

judicata are identical. In both cases, the aim is to prevent 

irreconcilable or contradictory judgments from being rendered. In 

the case of pendency, the claim brought before a second court 

should therefore be stayed, dismissed or in some cases consolidated 

in order to prevent two courts from issuing judgments in the same 

dispute. In respect of res judicata, the second proceeding in which 

the same claim for relief is brought again shall be barred and 

declared inadmissible on the ground of the existence of a previous 

judgment (ne bis in idem; see Rule 22, comment 1). 

3.  The Rules opt for the conception of “cause of action” for lis 

pendens as developed by the European Court of Justice. The broad 

conception of the European Court of Justice has been adopted and 

extended to domestic cases as European Union member States’ 

courts are now accustomed to it through using it in cross-border 

cases. In respect of res judicata, the Rules prefer a less generous 

conception in so far as claim preclusion is affected. Though the goals 

of the Rules relating to lis pendens and to res judicata are identical, 

full congruence of the scope of the cause of action in both cases was 

not recommended by the majority of the members of the Working 

Group responsible for this Part. The effect of a broad conception of 

the cause of action is much more drastic ex post than ex ante. In 

the pre-commencement phase of proceedings, the parties are still 

able to adapt their procedural conception to secure the full 

concentration of their dispute with one court in contrast to the 

situation after rendition of the judgment, where the parties may be 

surprised by somewhat unclear and not always foreseeable 

consequences. Whereas the European Court of Justice’s conception 

has developed clear contours over the last few decades in respect 

of lis pendens, the situation in respect of res judicata remains 

unclear and under-developed. The majority of European Union 

member States’ apex national courts have not changed their 

conception of restricted claim preclusion, although very narrow 
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conceptions seem to be diminishing in use and the compromise 

preferred by these Rules seems to be gaining acceptance. 

A. Lis pendens and related actions 

Introduction 

1.  Pendency has been defined by the European Court of Justice 

on the basis of the Brussels Convention and the Brussels Regulation 

(see Articles 29 – 32 of the Brussels Ibis Regulation). The concept 

has also been adopted by the other, more specific, European Union 

instruments on procedural law. While the European Court of 

Justice’s case law has not been adopted in all European Union 

member States for domestic cases, it has been followed by national 

courts in international cases. The European Court of Justice’s case 

law demonstrates that the concept generally operates smoothly. 

2. The concept of the Brussels Ibis Regulation is based on two 

major features: priority and the Kernpunkt case law of the European 

Court of Justice. Its objective is to permit the free movement of 

judgments by avoiding irreconcilable judgments. Its further 

objectives are the sound administration of justice via the avoidance 

of the segmentation of a dispute by parallel litigation. The Kernpunkt 

approach has two major disadvantages: an increased race to the 

court and the danger of abusive lawsuits. 

3.  The basic concept of Articles 29-32 of the Brussels Ibis 

Regulation can also be used in domestic cases. Here, the basic 

objectives are similar: permitting the sound administration of justice 

by avoiding the segmentation of a dispute by parallel litigation. The 

case law concerning Articles 29 – 32 of the Brussels Ibis Regulation 

demonstrates that the operation of the concept in international 

cases has not entailed major difficulties for the national courts. 

Some European jurisdictions also apply it to domestic cases. For an 

international instrument or model law which covers both settings, it 

can serve as a common denominator. 

4.  Rules 142 – 146 do, however, contain a refinement of the 

Brussels Ibis Regulation in regard to the legal consequences of 

pendency: Articles 29 – 32 of the Brussels Ibis Regulation only 

provide for two solutions: stay and dismissal. The court second 

seised must stay its proceedings until the court first seised has 

assumed jurisdiction. At that point in time, the proceedings in the 
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court second seised are dismissed. This is a negative approach. A 

third, positive, alternative might be a consolidation of the different 

actions in the court first seised which requires the transfer of the 

parallel claim. This situation is found, with variations, in many 

national domestic settings. The transfer of a claim requires co-

operation among the courts: the court first seised must be 

competent to hear the whole dispute and the transfer of the parallel 

claim must not delay the litigation. The procedural rights of the 

parties must be respected. All in all, a transfer and the consolidation 

of the claims are only possible at the very beginning of the dispute, 

i.e., at first instance. At later stages of the proceedings the 

alternatives are a stay of the later claim and the, eventual, dismissal 

of the parallel claim. This solution might also be appropriate in clear-

cut cases of pendency. Alternatively, a stay of the proceedings in 

the court second seised might appear to be the better solution. 

Therefore, Rule 146 provides a mechanism for the consolidation of 

parallel claims at the outset of the proceeding. 

Rule 142. Pendency 

(1) Where proceedings involving the same cause 

of action and between the same parties are brought 

in different courts, any court other than the court 

first seised shall of its own motion stay its 

proceedings until such time as the jurisdiction of the 

court first seised is established (the priority 

principle). 

(2) Where Rule 142(1) applies, the court seised of 

the dispute may request any other court seised to 

provide it with information about the proceedings 

pending before it and the date on which it was 

seised in accordance with Rule 145. The court 

providing the information shall provide it the 

requesting court without delay. 

(3) Where the jurisdiction of the court first seised 

is established, the court shall order parallel 

proceedings to be consolidated in accordance with 

Rule 146. Where proceedings have been 

consolidated, any court other than the court first 

seised shall decline its jurisdiction in favour of that 

court. When the requirements for consolidation are 

not met any court other than the court first seised 
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shall, as appropriate, stay or dismiss the 

proceedings. 

Comments: 

1.  Rule 142 corresponds to Article 29 of the Brussels Ibis 

Regulation.183 It provides for the priority principle (Rule 142(1)). 

Rule 142(2) enhances the obligation placed on courts to 

communicate with each other in order to facilitate the consolidation 

of the claims, as provided for as a possible legal consequence in Rule 

142(3). 

2.  Rule 142(1)) endorses the European Court of Justice’s case 

law on the “same cause of action”. Here, the following situations 

must be distinguished: 

(a) Identical claims (the basketball situation: claims for the 

same amount of monetary damages resulting from the same 

facts is brought in several courts because of uncertainty 

about jurisdiction). Some European jurisdictions solve the 

issue by providing for a transfer of the claim to the 

competent court. Rule 142(1) provides the solution: court A 

decides whether it has jurisdiction, courts B and C dismiss 

the proceedings brought before them once court A has 

assumed jurisdiction, or if court A declines jurisdiction they 

take jurisdiction accordingly).184 

(b) Action for performance/action for a negative declaration. 

The proceedings should be continued/litigated in the court 

first seised, by a counterclaim by the creditor for payment.185 

(c) Action for performance/action for a declaration of 

rescission of a contract. The proceedings should be 

continued/litigated in the court first seised, by a counterclaim 

 
183 Also see Article 27 of the Lugano Convention. 
184 See CJEU, 10/22/2015, case C-523/14, Aannemingsbedrijf Aertssen NV 
EU:C:2015:722. AG Bobek criticised the fragementation of claims as a result of 
the application of the so-called mosaic principle (which permits the recovery of 
partial damages in the context of article 7 no 2 JR) in case C-194/16, 
Bolagsupplysningen OÜ, Conclusions of July 13, 2017, EU:C:2017:554, para 81. 
The ECJ (GC) took up this critique and held that the mosaic principle no longer 
applies to infringements of personality rights in the internet, judgment of 
October 17, 2017, EU:C:2017:766. 
185 CJEU, 9.12.2003, case C-116/02, Gasser/MISAT, EU:C:2003:657; CJEU, 
12/19/2013, case C-452/12, Nipponkoa, EU:C:2013:858. 
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by the creditor for payment.186 

(d) Action for a fund limiting liability/action for damages. In 

such cases, the same cause of action is not present (see 

Maerks), but see Article 29 of the Brussels Ibis Regulation 

(facts are identical, the legal rule is different).187 

3.  The broad concept of the “same cause of action” entails that 

litigation of the dispute (action for performance) in the court first 

seised should be possible. In the situations noted above, transfer 

should take place (Rule 146(3)). 

4.  Rule 142(2) provides for judicial co-operation. Judges should 

inform each other about proceedings filed in their courts and clarify 

the time of pendency, which is determined by Rule 145 and any 

relevant provisions on issuing proceedings (see Rule 52). 

5.  Rule 148(3) retains the consequence of Article 29(3) of the 

Brussels Ibis Regulation: dismissal of the proceedings filed after the 

court first seised assumed its jurisdiction and has consolidated the 

proceedings. If the consolidation fails, the court second seised must 

nevertheless dismiss the proceedings. However, in exceptional 

circumstances the court second seised may stay the proceedings 

and await the outcome of the proceedings in the court first seised in 

order to protect the rights of the parties. 

Rule 143. Exceptions from the Priority Principle 

(1) When the court second seised has exclusive 

jurisdiction, the court first seised must decline 

jurisdiction in favour of that court. In such a case 

the court that has exclusive jurisdiction must not 

stay its proceedings. 

(2) Rule 143(1) does not apply when both courts 

have exclusive jurisdiction. 

(3) Without prejudice to Rules protecting weaker 

parties and without prejudice to jurisdiction by 

appearance, where a court upon which an 

agreement confers exclusive jurisdiction is seised, 

any other court must stay proceedings until such 

time as the court seised on the basis of the 

 
186 CJEU, 8.12.1987, case. C-144/86, Gubisch./.Palumbo, EU:C:1987:528. 
187 CJEU 14.10.2004, case C-39/02, Maersk Olie & Gas, EU:C:2004:615 
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agreement declares that it has no jurisdiction under 

it. 

(4) Where the court designated in the agreement 

has established jurisdiction in accordance with the 

agreement, any other court shall decline jurisdiction 

in favour of that court. 

Comments: 

1.  Rule 143 is primarily based on Article 31 of the Brussels Ibis 

Regulation and, partially, on Article 29 of the Lugano Convention. 

The priority principle presupposes that the court second seised does 

not have exclusive jurisdiction. In this case, there is no need to give 

priority to the court first seised, which lacks competence.188 This 

exception, which is found in the case law of the European Court of 

Justice, has been formulated positively in these Rules. 

2.  Rule 143(2) corresponds to Article 31(1) of the Brussels Ibis 

Regulation.  

3.  Rules 143(3) and (4) correspond to Article 31(2)–(4) but 

formulate the prevalence of a jurisdiction clause in a broader way 

without direct reference to Article 25 of the Brussels Ibis Regulation 

and the specific provisions for the protection of weaker parties 

provided for in that Regulation. 

Rule 144. Related Proceedings 

(1) Where related proceedings are pending in 

different courts, any court other than the court first 

seised may stay its proceedings. 

(2) Where the proceeding in the court first seised 

is pending at first instance, any other court must 

also decline jurisdiction if the court first seised has 

consolidated proceedings according to Rule 146.  

(3) For the purposes of this Rule, proceedings are 

deemed to be related where there is a relationship 

between the causes of action such that it would be 

in the interests of justice to determine them 

together. 

 
188 See CJEU, 4/3/2014, case C-438/12, Weber, EU:C:2014:212. Full citation 
needed 
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Comments: 

1.  The basic structure corresponds to Article 30 of the Brussels 

Ibis Regulation.189 Its objective is to provide for the proper 

administration of justice. Causes of actions are related when the 

outcome of one set of proceedings influences the outcome of the 

parallel proceedings. In a two-party constellation, Rule 144 applies 

where there is a partial overlap of causes of action, i.e., when the 

court seised first has only limited jurisdiction. As this Part endorses 

the European Court of Justice’s broad conception of pendency, Rule 

144 mainly addresses multi-party litigation where several claimants 

bring proceedings against the same (co-)defendant(s) based on the 

same facts, e.g., in product liability, unfair standard terms etc. 

2.  Rule 144(1) provides for a stay of the parallel proceedings. 

In multi-party situations, a stay of proceedings may also entail 

significant adverse consequences for the parties who must await the 

outcome of a parallel claim without being involved.190 Therefore, the 

imposition of a stay is discretionary in order to protect party 

interests. A stay may be terminated once a transfer of the 

proceedings becomes impossible.  

3.  Dismissal of a claim is only possible on the application of the 

parties and after the consolidation of the proceedings (Rule 144(2)). 

4.  The structure of Rule 144(3) basically corresponds to Article 

30(3) of the Brussels Ibis Regulation. As the wording of that article 

is closely connected to the recognition of judgments under Article 

45 of the Regulation, Rule 145(3) endorses a broader wording which 

is found in a number of European jurisdiction’s national procedural 

rules and which concern the proper administration of justice. 

However, in a cross-border setting, it clearly applies to the situation 

addressed by Article 30(3) of the Regulation where claims are so 

closely connected that it is expedient to hear and determine them 

together in order to avoid irreconcilable judgments resulting from 

separate proceedings. 

 
189 Also see Article 28 of the Lugano Convention. 
190 See ECJ, 4/26/2012, C-472/10 Invitel, EU:C:2012:242. 
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Rule 145. Time at which a court is seised for the 
purposes of pendency and relatedness 

(1) The court is deemed to be seised: 

(a) at the time when the statement of claim or 

an equivalent document is filed with the 

court, provided that the claimant has not 

subsequently failed to effect service on the 

defendant according to these Rules, or 

(b) if the statement of claim or an equivalent 

document has to be served before being 

filed with the court, at the time when it is 

received by an authority responsible for 

service, provided that the claimant has not 

subsequently failed to take steps required 

to file it with the court. 

The authority responsible for service referred 

to Rule 145(1)(b) is the first authority that 

receives the documents to be served. 

(2) Where a statement of claim is filed during 

proceedings it becomes pending at the time when it 

is invoked in the hearing or when it has been filed 

with the court or served on the other party. 

(3) The court, or the authority responsible for 

service, referred to in Rule 145(1), shall note, 

respectively, the date the statement of claim or the 

equivalent document is filed, or the date of receipt 

of the documents to be served. 

Comments: 

1.  As a matter of principle, Rule 145 follows the structure of 

Article 32(1) and (2) of the Brussels Ibis Regulation,191 which builds 

on the different ways of serving proceedings in the European 

national law. This Rule provides objective and automatically 

applicable criteria of pendency.192 

2.  There are, however, additional instances of pendency, during 

pending proceedings, which are addressed by Rule 145(2). Rule 

 
191 And see Article 27 of the Lugano Convention. 
192 See ECJ, 5/4/ 2017, case C‑29/16, HanseYachts, EU:C:2017:343. 
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145(3) establishes an obligation of the courts to assess and 

document the relevant date. 

3. There is a considerable body of European Court of Justice case 

law on the moment at which pendency takes effect, albeit it is 

mainly concerned with family matters.193Recently, the Court has, 

however, determined the moment of pendency in the case of 

mandatory mediation/conciliation proceedings in the context of the 

Lugano Convention.194Provisional measures for the preservation of 

evidence are not relevant for the determination of pendency. This 

case-law is relevant in terms of assisting in the interpretation of 

Rule 145. 

Rule 146. Consolidation of Proceedings 

(1) Where the jurisdiction of the court first seised 

is established, it may, upon application of one of the 

parties, order the consolidation of several sets of 

proceedings under Rules 142 and 144.  

(2) The court first seised may only consolidate 

proceedings when it has jurisdiction to hear them 

and when such parallel proceedings are pending at 

the first instance. 

(3) Before ordering consolidation the court shall 

hear the parties and communicate with any other 

courts seised. 

(4) When the court first seised has assumed 

jurisdiction over the proceedings and has 

consolidated them, any other court must decline 

jurisdiction. 

(5) Consolidation does not prejudice any 

procedural or substantive consequences of the filing 

or pendency of parallel proceedings. 

(6) When consolidation is not possible in the court 

first seised, the court second seised may, on 

application of any party, consolidate the 

 
193 See, Article 16 (1)(a) Regulation 2201/2003 (Brussels IIbis); (ECJ, 
7/16/2015, case C-507/14, P./.M., EU:C:2015:512, on court vacations and the 
moment of pendency.  
194 See ECJ, 12/20/2017, case C-467/16, Schlömp, ECLI:EU:C:2017:993.  
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proceedings, as appropriate, under Rule 

146(1)- (5). 

Comments: 

1.  Rule 146 applies to pendency (Rule 142, see the situations 

listed in the comment) and to related actions (Rule 144). It mainly 

concerns those proceedings before the consolidating court, i.e., the 

court first seised. The court second seised cannot impose 

proceedings on the court first seised. The court second seised must 

stay its proceedings and then wait until the court first seised has 

decided the question of consolidation. If the court first seised does 

not consolidate the proceedings, the court second seised may either 

await the outcome of the proceedings in the court first seised, which 

is ordinarily the case in Rule 144) or dismiss the proceedings 

(Rule 142). 

2.  Consolidation operates on the application of the parties and 

shall be ordered in the interests of the proper administration of 

justice. Consolidation is discretionary; this permits the court first 

seised to decline consolidation when the proceedings have already 

progressed too far. Such a court shall inform the other courts seised 

directly about its decision on the issue of consolidation. 

Consolidation between different instances, e.g., first instance and 

appellate proceedings, is not foreseen in these Rules, although it 

may be permitted by national law. 

3.  Consolidation presupposes that the court has the 

competence to hear the claim (Rule 146(2)). Jurisdiction or 

competence may also be based on submission (entry of an 

appearance by the parties).  

4.  The decision to consolidate proceedings presupposes that the 

parties have been heard by the court. Consolidation should be 

prepared in virtue of increased communication among the judiciary 

due to their being under a duty to inform each other both about the 

moment of pendency and about the different pending proceedings. 

In order to overcome language barriers, it may be advisable to 

require use of a form concerning the most important information to 

be exchanged (Rule 146(3)). 

5.  Rule 146 does not prescribe the operation of consolidation 

itself. In domestic settings, parties may repeat their briefs and 

arguments in the court first seised, and the files might be 

transferred to the court that will determine the consolidated 
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proceedings. In cross-border settings, parties will usually start anew 

the transferred proceedings in the court first seised according to the 

procedural rules and in the language of that court, notwithstanding 

procedural rules on preclusion. Where a negative declaration is 

sought, a creditor may bring a counterclaim for payment in the court 

first seised. 

6.  Once proceedings have been consolidated, the court second 

seised may dismiss the claim or declare it moot (Rule 146(4)). 

7.  Rule 146(5) makes it clear that consolidation is without 

prejudice to any substantial or procedural right which might have 

been acquired by the initiation of proceedings in the court second 

seised, e.g., the interruption of prescription by filing the claim.  

8.  If consolidation is not possible in the court first seised, 

particularly in those cases where the court first seised declines 

jurisdiction, each party may apply for consolidation in the court 

second seised. In this situation, Rules 146(1)–(5) apply accordingly. 

However, the court second seised must verify whether consolidation 

is possible and corresponds to the proper administration of justice. 

9.  For consolidation in those cases where there is no voluntary 

joinder (see Rule 37) Rule 146 applies accordingly. 

B. Res judicata 

Rule 147. Types of judgment that become res 
judicata 

(1) Final, including partial judgments, default 

judgments, and judgments that decide procedural 

issues or issues on the merits are res judicata. 

(2) Provisional measures do not have res judicata 

effects on the merits of the issues in dispute in 

proceedings.  

Comments: 

1.  Rule 147 only applies to State court decisions. It is not 

intended to cover either arbitral awards or settlements reached 

after, for example, mediation or conciliation, and which are subject 

to Rule 141 (judicial settlement) and are therefore enforceable. A 

settlement has the binding force of a contract. A prior settlement 

may be raised in later litigation to bar the reopening of the legal 
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issues agreed upon. However, such a settlement should not be 

considered similar to a judgment and subject to the rules on res 

judicata. This approach follows the distinction of Article 2(a)–(c) of 

the Brussels Ibis Regulation. 

2.  As far as consent judgments are concerned, they are subject 

to different approaches. However, this kind of judgment is not 

known in all member states. In some jurisdictions, they become res 

judicata, whereas in others, a jugement de donné acte in which the 

court documents the settlement of the parties is not res judicata. 

Rule 147 opts for a liberal approach and leaves open the question 

of res judicata for such consent judgments.  

3.  Judgments dismissing the claim on procedural issues are, for 

instance based on the lack of jurisdiction of the court seised, a lack 

of capacity of the party, lack of locus standi, absence of a clearly 

defined claim for relief. Res judicata operates only with regard to 

the procedural issue dealt with in the judgment (also see Rule 66, 

comment 4 applying accordingly). 

4.  Rule 147(2) makes it clear that provisional measures do not 

have res judicata effects on the merits of the main proceedings. This 

does not mean, however, that any res judicata effect of provisional 

measures is completely lacking. It is true that the competent court 

may modify the provisional measure according to changing 

circumstances. Lacking any change of circumstances, however, the 

court and parties are bound by the decision rendered. This may be 

considered a very restricted form of res judicata. 

Rule 148. Judgments that are res judicata 

A judgment is res judicata when ordinary means of 

recourse are not or are no longer available. 

Comments: 

1.  A judgment becomes res judicata when a remedy is no longer 

possible or is no longer available, except as may be provided for in 

the particular and limited situations in which an extraordinary 

motion for review195 can be established (see Rule 181). As long as 

a judgment has not become res judicata, if a second identical 

 
195 E.g., recours en révision, Wiederaufnahme des Verfahrens. 



ELI – UNIDROIT Model European Rules of Civil Procedure 

293 

proceeding is brought before a court, the lis pendens rules should 

apply.  

2.  The concept of ordinary or extraordinary means of recourse 

varies from one European jurisdiction to another. For example, while 

in some jurisdictions a second appeal in civil matters is an ordinary 

means of recourse, in other jurisdictions, it is defined as an 

extraordinary one. For the purpose of Rule 148 and adopting a 

functional approach, ordinary means of recourse should be 

understood as an autonomous concept encompassing national 

ordinary and extraordinary means of recourse at second and third 

instance, i.e., appeal, but not a motion for extraordinary recourse 

in these Rules, which is set out in Rules 181 and following. Res 

judicata should operate where second and third instance means of 

recourse are either unavailable or inadmissible in principle or no 

longer available or admissible. 

3.  Res judicata of a court decision can, however, been 

challenged under exceptional circumstances through an 

extraordinary motion for review, see Rules 181 and following. 

Rule 149. Material Scope of res judicata 

(1) The material scope of res judicata is 

determined by reference to the claims for relief in 

the parties’ pleadings, including amendments, as 

decided by the court’s judgment. 

(2) Res judicata also covers necessary and 

incidental legal issues that are explicitly decided in 

a judgment where parties to subsequent 

proceedings are the same as those in the 

proceedings determined by the prior judgment and 

where the court that gave that judgment could 

decide those legal issues. 

(3) Res judicata also applies where a defendant 

brings a defence based on set-off and 

(a) the claim and that defence are upheld by 

the court, or 

(b) the claim is admitted and the defence of 

set-off is rejected. 

(4) Where a claim is rejected on grounds other 

than set-off, so that the court does not decide the 
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set-off defence, only the judgment on the claim 

becomes res judicata. 

Sources: 

ALI/UNIDROIT Principle 28.2.  

Comments: 

1.  Rule 149 deals with the positive effect of res judicata binding 

parties and courts (for the negative or precluding effect see Rule 21, 

and particularly comment 1). According to Rule 149(1), the res 

judicata effect should only cover what the parties have brought 

before court, which is the logical consequence of the “principe 

dispositif” (Dispositionsmaxime). 

2.  Rule 149(2) extends the positive effect of res judicata to 

issue preclusion, or issue estoppel. The decision on the legal 

relationship whose existence and validity is logically presupposed by 

the decision on the parties’ claims for relief should also be covered 

by res judicata because it is a prejudicial legal issue, i.e., an 

incidental and necessary legal issue (a question préalable).  

This Rule only relates to legal relationships and issues, not to facts 

as facts by themselves cannot be the subject of a judicial declaration 

covered by res judicata. Incidental and necessary legal issues are 

the necessary legal steps to the conclusion of proceedings, its logical 

antecedents; the decision on the claim depends upon them. For 

example: the claimant claims for damages on the ground of a 

contract; the existence and the validity of the contract are incidental 

and necessary legal issues to be decided if there is a disagreement 

on them between the parties. Res judicata should only apply to 

incidental and necessary legal issues if: there has been a debate in 

the proceedings on them between the parties or the opportunity of 

a debate existed; there is an explicit decision of the judge on the 

incidental and necessary legal issues; and, the issue is a necessary 

reason for the decision itself. No distinction is to be made in this 

regard between the operative part of the judgment and its reasons. 

It would be easier to ascertain the precise material scope of res 

judicata if all incidental and necessary legal issues that have been 

decided by the court would be specified in the judgment (see Rule 

131(f)). However, there are important differences in the drafting of 

court decisions among European jurisdictions. Therefore, it should 

be acknowledged, even though it can create legal uncertainty, that 

the reasons of the judgment can be res judicata on the legal issues 
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decided in them even if they are not summarised in the operative 

part of the court decision. This explains why some European 

jurisdictions reject the idea that the reasons of a judgment become 

res judicata. In those jurisdictions the parties can request the court 

to extend res judicata to the reasons corresponding to a legal, but 

not factual, issue which has been the object of contention between 

them during the proceedings. 

3.  An incidental and necessary legal issue should be 

distinguished from a preliminary one. A preliminary issue must be 

solved before consideration of the merits, e.g., standing, jurisdiction 

(see Rules 65(2)(a), 66(1)(a)). Some civil law systems acknowledge 

the rule contained in Rule 149(2) for incidental and necessary legal 

issues which fall within the subject-matter competence of the court. 

Some national case law applies it with regard to the validity of a 

contract if this is an incidental and necessary issue to be solved by 

the court. Other jurisdictions reach similar results by permitting a 

generous scope to the effect of the judgment (see above) The 

concept of “incidental and necessary legal issue” is close to the 

notion of issue estoppel in English law. Issue estoppel does, 

however, seem to go further for res judicata based on estoppel also 

covers facts, which is not the case in Rule 149(2). There may be 

some question whether this Rule may contribute to procedural 

economy. Although Rule 149(2) may increase the burden of 

litigation, it does, however, aim to improve procedural economy 

through the logical extension of res judicata to issues which have 

been the object of an explicit determination in the operative part or 

in the reasoning of a judgment. Later additional litigation can thus 

be avoided. 

4.  Rule 149(2) applies to default judgments as well as to 

contested judgments. Two safeguards are provided for in the rule: 

first, that there must be an explicit decision of the court on the 

necessary and incidental issue; and, second the court must have 

jurisdiction to rule on the necessary and incidental issue. In the 

framework of these Rules, default judgments are understood as 

being rendered after a genuine verification of the merits of the claim 

by the court.  

5.  The requirement stated in Rule 149(2) that the court had 

jurisdiction to decide the incidental and necessary legal issues 

means that the court would have had jurisdiction if the claim had 

been brought before it as a main claim in the proceedings. In 

numerous jurisdictions, there are two types of first instance courts 
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depending on the value at stake. If the first claim is of low value, it 

can happen for example that the court seised will not have 

jurisdiction if the total amount at stake exceeds its financial 

jurisdictional limits. Another example is the situation in which the 

incidental and necessary legal issue falls under the jurisdiction of a 

criminal or an administrative court. 

6.  In some European jurisdictions, set-off is sometimes a mere 

defence, in others it is dealt with as a counterclaim. In some 

jurisdictions, a defendant is able to and can present set-off as a 

defence or as a counterclaim. Rule 149(3) does not contain any 

statement on the procedural nature of set-off, which should be left 

to national law. Rule 149(3) only aims to provide for a solution for 

those jurisdictions in which set-off is dealt with as a mere defence. 

Rule 150.  Modification of judgments requiring 

periodical performance 

(1) Where a judgment that has become res 

judicata requires periodic performance, on 

application by a party, the court may vary the 

judgment prospectively. 

(2) A judgment may only be varied under this Rule 

where there is a substantial change of 

circumstances. 

Comment: 

Rule 150 aims to take into account a possible change of 

circumstances where a judgment has decided issues that concern 

the performance of actions or of legal situations that extend over a 

period in time, such as periodical payments upon tort, e.g., in 

personal injury cases. Where a substantial change of circumstance 

occurs, a party (debtor or creditor, tortfeasor) should have the right 

to request a new court decision. This possibility is acknowledged by 

statute or case law in almost all European jurisdictions. 

Rule 151. Persons bound by res judicata 

Only parties to proceedings, the heirs and 

successors are bound by those parts of a judgment 

that are res judicata. 



ELI – UNIDROIT Model European Rules of Civil Procedure 

297 

Comments: 

1.  Rule 151 refers to the subjective limits of res judicata. Only 

the parties to a proceeding and their heirs or successors should be 

bound by the res judicata effects of the judgment. This does not 

prevent judgments, e.g., those given in affiliation or in nationality 

matters or in the matter of invalidity of deliberations by corporations 

or legal persons, from being enforceable 196against non-parties as 

regard their substantial legal effects, which is different from res 

judicata. This is particularly the case of a judgment creating or 

altering status.197 Moreover, under national substantive law, there 

can be cases where other individual persons are bound by res 

judicata. These specific substantive law issues are, however, left to 

national law. 

2.  This Rule does not deal with redress in collective proceedings 

in relation with res judicata (see Part XI, which regulates all aspects 

of collective proceedings).  

Rule 152.  Court assessment of res judicata of its 

own motion (ex officio) 

The court shall take res judicata into account of its 

own motion. 

Comments: 

1.  As the bar resulting from res judicata is not only in the 

parties’ interest but also in the interest of the authority of a State’s 

judgments and the preservation of adjudicative resources, the court 

should be given the power and the duty to take res judicata into 

account on its own motion (ex officio) (see also Rule 133(d)). This 

is acknowledged by some European jurisdictions as a duty of the 

court, whereas others conceive of it as a power, not a duty. 

2.  A court will, however, often be unaware of the existence of a 

previous judgment that is res judicata. Consequently, the 

application of this rule can be difficult to put into practice. In most 

cases therefore, a party will raise the res judicata plea before the 

court. 

 
196 Eentgegenhaltbar, Drittwirksamkeit. 
197 See, jugement constitutif, Gestaltungsurteil. 
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PART IX – MEANS OF REVIEW 

Introduction 

1.  This Part deals with appeals and other types of recourse 

including extraordinary motion for review. The ability to appeal from 

or otherwise challenge judgments is a well-established feature 

amongst procedural systems, albeit it is, in principle, not recognised 

by the European Court of Human Rights as falling within the ambit 

of the right to fair trial under article 6 of the European Convention 

on Human Rights. 

2.  The present Rules adopt the approach that there is a right to 

appeal, albeit one that may - not always but in important cases - 

only be exercised with the permission of the appellate court 

according to special provisions with respect to access and scope. In 

this way the right to challenge a procedural or substantive judgment 

is to a certain degree one that rests upon the appellant satisfying a 

test that demonstrates that there is good reason to conclude that 

appeal is likely to succeed as proposed. In this way the appellate 

process, and the right to appeal, provides an effective balance 

between the principles of finality in litigation, accuracy in decision-

making, expedition and proportionality. It also seeks to promote the 

public interest by ensuring that the appellate process does not 

undermine public confidence in the civil process and the judiciary. 

It does so by seeking to ensure that the appellate process is not 

accessed to too great an extent, which could lead to confidence in 

first instance courts and judiciary being undermined as well as to 

significant delay in proceedings being determined finally, which 

could lead to the judicial system as a whole being brought into 

disrepute. Too great a delay caused by too great a number of 

appeals through too ready access to the appellate process could 

equally undermine the right to receive a decision in a reasonable 

time, contrary to the article 6 ECHR right to fair trial, and thereby 

undermine the rule of law. Requirements of permission and 

admission are set at a level, however, that does not unduly restrict 

access to appeals, which in turn could reduce the ability of the 

appeal process to act as an effective corrective of first instance error 

as well as a means to promote effective decision-making at first 

instance through the prophylactic effect that access to appeal can 

produce. 

3.  Principle 27 of the ALI/UNIDROIT Principles addresses the 

necessity of keeping the right balance between diverging aspects of 
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the rule of law as follows: ”(2) The scope of appellate review should 

ordinarily be limited to claims and defenses addressed in first-

instance proceeding. (3) The appellate court may in the interest of 

justice consider new facts and evidence”. This Principle sets the 

framework for the Rules on means of review in this Part. 

SECTION1- General Part 

Rule 153. Right of appeal or to seek recourse 

Where a party, or exceptionally a non-party, has a 

legal interest in a judgment, subject to the 

provisions in this Part, they may appeal from, or rely 

on other types of recourse against, it. 

Sources: 

ALI/UNIDROIT Principle 27. 

Comments: 

1.  Legal interest is a general criterion for legal standing. It is 

also a continuous test that must be fulfilled at every stage of 

litigation. A party has a legal interest in appealing from a judgment, 

or seeking other forms of recourse from one, if they have a 

legitimate need to challenge it. Such a legitimate need would arise 

in circumstances where it can be said that the judgment to be 

challenged was the result of a procedural error, or was based on an 

inaccurate assessment of relevant facts or law, such that a different 

result ought to have been achieved. As such a party cannot appeal 

from or otherwise challenge a judgment simply because they 

disagree with the judgment’s reasoning when they obtained the 

relief they sought. Nor can a party appeal from or challenge a 

judgment because they would prefer a broader legal reasoning, 

which could then be applied to a broad class of potential claims or 

cases and could thus deter future potential claimants from bringing 

similar claims. Nor can they do so simply because they would like to 

secure a judgment from a higher court, to thus achieve a judgment 

of a higher or more persuasive authority than that of the first 

instance court. Appeals and challenges are only permitted where a 

party wishes to secure a different substantive result from that 

obtained before the first instance court. A party also cannot appeal 

simply on the basis that they believe the first instance court’s factual 

reasoning in the judgment is false or not based on the evidence. 
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(See Rules 166, 172, and 177 on the basis on which parties can 

appeal) 

2.  Non-parties may intervene in appellate proceedings applying 

the criteria in Rules 39-42. Exceptionally, they may also appeal from 

judgments where their legal rights are effected by the decision. 

Rule 154.  Waiver of right to appeal or to seek 

recourse 

(1) A party may waive their right of appeal or to 

seek recourse. Waiver must be informed and 

express. Waiver may be given to the court in writing 

before or during a court hearing, or given orally in a 

court hearing. 

(2) Waiver may be effected before a first instance 

judgment or other decision or a first appeal 

judgment is made. Such a waiver may only be made 

where it is agreed by all the parties.  

(3) Where a party is bringing or defending 

proceedings as a consumer, they cannot waive their 

right to appeal before judgment has been made. 

(4) All waivers must be recorded by the court in a 

judgment or other official record, if any. 

Comments: 

1.  The right of appeal or other recourse may be waived. This is 

an aspect of the dispositive principle, i.e., it is an aspect of party 

procedural autonomy. Where the option to waive the right is 

exercised it also promotes certainty and stability in the parties’ 

relations. It does so because all parties, and the court, are aware of 

the fact that there will be no possibility of an appeal being brought. 

From the court’s perspective this may also help reduce the duration 

of litigation, enabling it to manage its resources more effectively.  

2.  Given the importance of a waiver to appeal and the 

significance of its effects on parties’ procedural rights, Rule 154 

renders its exercise subject to the formal requirements set out in 

Rules 154(2) and (4). 

3.  The right of waiver is subject to two significant limitations set 

out in Rule 154(3) and (4). First, in order to ensure that the parties 

are aware of the consequences of a waiver given before a judgment 
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is given, they are all required to record their agreement to the 

waiver. Secondly, in order to protect consumers, given that they 

may not be fully informed of the effects of waiver, they cannot waive 

this procedural right prior to rendition of judgment. This latter 

protection is analogous to that provided by Article 19 of Brussels 

Ibis Regulation and Article 17 of the Lugano Convention. The term 

consumer is to be defined very broadly (see generally 

Preamble VI. 6). 

SECTION 2 – Appeals 

Rule 155. Notice of appeal - General 

(1) An appeal is commenced by way of filing a 

notice of appeal with the relevant court of Appeal.  

(2)  Upon being filed with the court, notice of 

appeal must be served on the respondent, in 

accordance with Part VI of these Rules.  

Rule 156. Time limits for appeals 

(1)  For a first appeal, the notice must be filed with 

the court within one month of service of the 

judgment. 

(2)  For a second appeal, the notice must be filed 

with the court within two months of the service of 

the judgment. 

Sources: 

ALI/UNIDROIT Principle 27.1. 

Comments: 

1.  Rules 155 to 158 establish a two-step approach to the 

initiation of appellate proceedings.  

2.  First, Rules 155 and 156 require a notice of appeal to be filed 

with the appellate court, and then served upon the respondent to 

the appeal. The purpose of this first step is to inform the court and 

opposite party of the existence of the appeal. The notice need 

contain no more than the means to identify the judgment to be 

challenged on appeal, and a declaration from the appellant that they 

are appealing from that judgment.  



Consolidated draft 

302 

3.  Second, Rule 157 for first appeals and Rule 158 for second 

appeals (below) set out the second step in the initiation process. On 

a first appeal the two steps may be combined i.e., the appellant may 

set out the content and reasons for the appeal, as required by Rules 

157, at the same time and in the same document as the notice of 

appeal under Rules 155 and 156. For a second appeal the two steps 

required by Rules 155, 156 and 158 must be combined. This 

distinction reflects the more limited scope of second appeals, and 

hence requiring the two stages to be combined is consistent with 

procedural efficiency and proportionality (Rules 5 and 6) without 

imposing any adverse burden upon the appellant in terms of their 

ability to articulate the grounds of appeal within a shorter timeframe 

than that applied to first appeals.  

4.  Short time limits for filing the notice of appeal, and the 

supporting reasons, are provided to ensure that the appeal process 

is expeditious. (Also see Rule 165 on extension of time limits.) 

Rule 157.  Contents of the notice of and reasons for 

appeal – First Appeal 

(1) A notice of appeal for a first appeal must state 

that an appeal is being commenced and must 

identify the judgment subject to the appeal. It may 

also provide reasons for the appeal. Reasons for the 

appeal if not set out in the notice of appeal should 

be set out in a separate document. 

(2) The reasons for the appeal must specify  

(a) the relief sought; 

(b) the legal arguments, substantive and 

procedural, on which the appeal is based 

in respect of both its admissibility and 

substance; 

(c) if applicable, the grounds for which any 

evaluation of evidence was seriously 

wrong; and 

(d) if applicable, any new facts to be alleged 

and new means of evidence that will be 

introduced in the appeal, and the reasons 

why they ought to be admitted. 
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(3) Where reasons for the appeal are set out in a 

separate document from the notice of appeal they 

must be served within two months of service of the 

judgment, unless the court orders otherwise.  

Sources: 

ALI/UNIDROIT Principle 27. 

Comments: 

1.  Appellants, as with claimants generally, are required to 

articulate the reasons upon which their appeal is based. Such 

reasons can either be set out in the notice of appeal or in a separate 

document if they wish to do so (see Rules 155, 156 and 157(1) and 

(3)). Also see Rule 169 on the scope of a first appeal. 

2.  The appellant must specify the relief sought in either the 

notice of appeal or the separate document. This determines at an 

early stage of the proceedings the scope of the appeal for the 

purposes of Rule 167. This enables the parties to determine their 

approach to the appeal at an early stage and enables the court to 

properly consider its approach to managing the appeal effectively. 

3.  Rule 157(2)(d) must be read in conjunction with Rule 168. 

Where an appellant intends to introduce new facts, the reasons for 

the appeal must not only allege those facts, but must also specify 

that they may only be taken account of in accordance with Rule 168. 

4.  In complex cases, providing reasons for an appeal may take 

some considerable time; in simple cases, the opposite may be the 

case. As such Rule 157(3) provides both a default time-limit for 

service of reasons for appeal where they are set out in a document 

separate from the notice of appeal, while providing the court with a 

discretion to vary that time-limit. Parties may thus apply for a 

reduction or extension of the time-limit. Such applications must be 

supported by reasons why the variation is said to be justified. (Also 

see Rule 165 on extension of time limits.) 

Rule 158.  Contents of the notice of and reasons for 

appeal – Second Appeal 

(1) A notice of appeal for a second appeal must 

state that an appeal is being commenced and must 

identify the judgment subject to the appeal. It must 

also provide the reasons for the appeal.  
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(2) The reasons for the second appeal must 

contain: 

(a) the relief sought; the legal arguments, 

procedural and substantive, on which the 

second appeal is based. 

Sources: 

ALI/UNIDROIT Principle 27. 

Comments: 

1.  As noted in the comments to Rules 155, 156, Rule 158 has 

combined the two-step approach applicable to first appeals into a 

single step for second appeals. The notice of appeal on a second 

appeal must therefore contain the reasons on which the appeal is 

brought. As such notice of a second appeal will always be contained 

within a single document.  

2.  The scope of second appeal proceedings is narrower than 

that of a first appeal. As such the appellant is expected to be able 

to identify the grounds of appeal so as to be able to set them out 

within a single document. See Rule 174 on the grounds of appeal 

for a second appeal. 

Rule 159.  Response to the notice of appeal – 

General 

(1) The respondent to an appeal must file with the 

court and serve on the appellant a reply to the 

notice of appeal (the reply) within two months of 

service of the notice of appeal, unless the court 

orders otherwise. 

(2) The appellant must respond to the reply within 

two weeks of service, unless the court orders 

otherwise. 

Sources: 

ALI/UNIDROIT Principle 27.1. 

Comments: 

1.  Rule 159 describes how the proceedings continue after the 

notice of appeal and the reasons of the appeal have been filed. It 

provides a longer time limit, albeit one that is still relatively short, 
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to both provide the respondent with time to consider whether they 

wish to defend the first instance judgment that was in their favour, 

to marshall their arguments, and to do so in a way that is consistent 

with the intention of ensuring that appeal proceedings progress 

expeditiously. As such it seeks to promote a fair appeal process. 

(Also see Rule 165 on extension of time limits.) 

Rule 160. Contents of a respondent’s reply 

A reply may contain the following 

(a) reasons why the appeal court should 

uphold the judgment subject to appeal; or 

(b) notice of and reasons for appeal from the 

judgment subject to appeal, which seek to 

uphold the judgment for different reasons 

to those given in the judgment. Rules 

157(2) and Rule 158(2) apply according to 

whether the reply concerns a first or 

second appeal.  

Comments: 

1.  A respondent to an appeal may respond to the notice and 

reasons for the appeal in a number of ways. Rule 160 articulates 

two possible responses. 

2.  Rule 160(a) sets out what might be expected to be the 

general approach; that the respondent provides reasons why the 

first instance decision under appeal should be upheld i.e., why the 

appeal court should reject the appellant’s arguments. 

3.  Rule 160(b), which may be combined with the approach in 

Rule 160(a), enables a respondent to set out further reasons why 

the first instance decision under appeal should be upheld. These 

reasons could be such as had been rejected by the first instance 

court. They may also, exceptionally, be on fresh grounds, i.e., ones 

not argued before the first instance court. In the latter case, 

permission from the appeal court would be needed in order to argue 

such new and additional grounds (see Rules 22(1) and 168; the 

latter where the new grounds concern additional facts and 

evidence). 

4.  Some legal systems provide the respondent with the ability 

to agree to allow the appeal and thus set aside the judgment under 
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appeal. This may be done either on the respondent’s own initiative 

or it may be done following a consensual settlement process. If the 

latter, the parties to the appeal ought to apply for a case 

management direction from the appeal court seeking a stay of the 

appeal proceedings pending the outcome of such a process. This 

issue is left to national legislation, as agreement was not reached 

on the question of including this form of facilitation of settlement 

within these Rules. 

Rule 161. Derivative appeals 

(1) A party that has lost their right of appeal due 

to the expiry of the time limit for filing a notice of 

appeal in Rule 156(2), may appeal if another party 

(the appellant) appeals from the judgment.  

(2) The party bringing a derivative appeal (a 

derivative appellant) must serve a Notice of Appeal. 

Rules 156 – 159 apply accordingly.  

(3) A derivative appeal lapses if the appellant’s 

appeal is not heard on its merits. 

(4) A respondent to a derivative appeal must file a 

response to it. Rules 159-160 apply accordingly.  

Comments: 

1.  Rule 161 permits a party that could have appealed from a 

judgment to do so after the time limit for filing an appeal has 

expired. It does so only, however, where another party has appealed 

from the judgment, and hence it does not undermine the principle 

of finality in so far as that is given effect by procedural time limits. 

Such an appeal is known as a derivative appeal.  

2.  A common instance where a derivative appeal can be 

pursued is where both parties prevailed with their claims for relief 

in part and lost in part. In such circumstances, where an appeal has 

been filed and the respondent has not brought their own appeal from 

the judgment within the time limit for bringing an appeal, they may 

still bring a derivative appeal upon the other party filing their notice 

of appeal. Hence the appeal is derivative upon another party having 

already appealed from the judgment. Any appeal that is filed within 

the normal time-limits for appealing, set out in Rule 156(2) is 

outside the scope of this Rule: it is an appeal and not a derivative 

appeal. 
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3.  Rule 161(3) provides for a derivative appeal to be dependent 

upon the “main” appeal, i.e., the one upon which it depends, 

continuing and being heard on its merits. If the main appeal is 

withdrawn or settled or otherwise does not proceed to be heard and 

determined on its merits, the derivative appeal lapses.  

4.  Once a derivative appeal has been filed with the appeal court, 

the general rules for appeals apply to it. 

Rule 162. Provisional enforcement 

(1) Unless otherwise provided for, final judgment 

and any appellate court judgments are enforceable 

immediately regardless of whether an appeal has 

been commenced by filing a notice of appeal. 

(2) An appellant may apply to the appellate court 

to stay enforcement if they have filed a notice of 

appeal and enforcement is manifestly excessive. 

(3) Security may be required from an appellant as 

a condition of granting a stay or from a respondent 

as a condition of refusing to grant a stay. 

Sources: 

ALI/UNIDROIT Principle 26. 

Comments: 

1.  Judgments should be enforceable from the date that they are 

given. Immediate enforcement is not, however, final. Where, for 

instance, a judgment is reversed on appeal, enforcement must be 

undone. Immediate enforcement does, however, protect the 

legitimate interest of the party in whose favour the first instance 

judgment was made, i.e., it protects them from the risk of defendant 

insolvency or the adverse effects of delay in enforcement. 

2.  Immediate enforcement may, however, be inappropriate 

where an appeal is filed, as the possibility then exists that the first 

instance judgment being challenged may be reversed and it may not 

be possible to undo the consequences of enforcement. By way of 

example, if a judgment requires a defendant to demolish a building 

or sell a piece of art. In such cases, the court may, on the application 

of the party against whom enforcement is sought, order a stay.  
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3.  In order to balance the risk of immediate enforcement or of 

a stay of enforcement, the court may require security to be given 

by one of more parties. 

4.  If the party against whom the first instance judgment was 

made cannot satisfy the judgment nor provide security, that does 

not affect the appeal as any stay of enforcement would not put the 

party in whose favour the first instance judgment was given at a 

disadvantage. 

Rule 163. Withdrawal 

(1) A party that has commenced a first appeal can 

withdraw their appeal at any time. 

(2) A second appeal can only be withdrawn by a 

party with the consent of the other party and the 

court. 

(3) A party that withdraws an appeal must bear the 

costs, including any court fees, incurred by other 

parties because of the appeal. 

Sources: 

ALI/UNIDROIT Principle 10.5. 

Comments: 

1.  The right to withdraw an appeal or other recourse is a specific 

instance of the dispositive principle, of party autonomy. Withdrawal 

can only be effected before the decision upon an appeal or recourse 

has been pronounced by the court. 

2.  As a general rule where a party withdraws an appeal, they 

must bear the costs, including any court fees, incurred by other 

parties because of the appeal. (Also see Rule 244.) 

3.  In so far as second appeals are concerned, a party’s right to 

withdraw is limited by Rule 163(3). Withdrawal may only take place 

with the consent of the other parties and the court. This protects the 

other party’s interest in respect of its investment in the appeal 

process, and more importantly in the public interest in having the 

appeal decided. Withdrawal must also be carried out consistently 

with the obligation placed on the parties to act in good faith (see 

Rule 3(e)). 
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Rule 164. Representation in an Appeal Court 

(1) If representation is not mandatory according 

to applicable law, a first appeal court may require a 

party to be represented by a lawyer if they are 

incapable of representing themselves in an 

understandable manner or if it is necessary for the 

proper administration of justice. 

(2) Parties must be represented by a lawyer in 

proceedings before a second appeal court. 

Sources: 

ALI/UNIDROIT Principle 4. 

Comments: 

1.  Appeal proceedings before a second appeal court only deal 

with questions of law. As such, they generally require expert 

argument, which a non-lawyer would not typically be expected to 

be able to provide. Rule 164(2), in contrast to Rule 164(1), thus 

requires parties to second appeals to be represented by a lawyer. 

These Rules do not contain a similar requirement for first appeals, 

although representation is mandatory according to many European 

national laws (see Rule 14 comment 1); the court may, however, 

require representation where the appeal raises complex issues of 

law or fact, or the proper administration of justice so requires it.  

2.  Under Rule 164(1) the court will consider a party to require 

legal representation where they are unable to formulate the relief 

sought or present their appeal’s legal or factual grounds adequately. 

In determining whether this is the case the court must consider any 

submissions on the question of representation set out by other 

parties to the appeal. The court’s decision that representation is 

required, as a case management decision, can itself be challenged 

(see Rule 178.). 

3.  Where legal representation is required it ought to be funded 

from the legal aid scheme due to the public interest inherent in the 

circumstances set out in Rule 164(1) and (2) that mandate legal 

representation. (See Rule 244.) 

4.  Some countries restrict the ability of lawyers to act before 

appellate courts, and particularly Supreme courts, to specific types 

of or specifically qualified lawyers. This Rule is silent on this issue, 

and neither excludes nor prescribes that any particular type or class 
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of lawyer may represent a client before an appeal court, and 

particularly before a second appeal court. It is a matter for national 

regulation. 

5.  On representation of parties generally see Rule 14, 

comments 1 and 2. 

Rule 165.  Extension of deadlines – non-domiciled 

parties 

Where a party is not domiciled in the State whose 

court is seised of the proceedings, any time limit 

applicable to an appeal is extended by one month 

unless the court provides otherwise. 

Comments: 

1.  Rule 165 acknowledges the fact that in cross-border litigation 

a party not domiciled in the State whose court is seised of the 

proceedings may need additional time to prepare a proper appeal or 

defence. 

2.  This extension should only apply to parties not domiciled in 

the State whose court is seised of the proceedings as they are the 

party at a procedural disadvantage due to their domicile. In those 

cases where only one of the parties is domiciled in the State whose 

court is seised, a broader justification of this rule is to reduce the 

home court advantage. 

SECTION 3 – First Appeals 

Rule 166. Right to appeal 

(1) A party has a right to appeal against a first 

instance judgment if 

(a) the value of the appealed claim exceeds 

[the value of the appealed claim as 

determined by applicable law, for instance 

twice the average monthly wage in the 

forum State] or 

(b) the appeal court grants permission to 

appeal based on the contents of the notice 

and reasons for appeal. 
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(2) In deciding whether to grant permission to 

appeal, the appeal court shall take the following 

into account  

(a) whether the legal issue in dispute is of 

fundamental significance, or 

(b) the further development of the law, or the 

public interest in securing uniform 

adjudication require an appellate decision, 

or 

(c) fundamental procedural requirements 

have been violated. 

(3) The appeal court shall, on its own motion, 

assess whether the requirements of Rule 166(1) 

and (2) have been met. 

Sources: 

ALI/UNIDROIT Principle 27. 

Comments: 

1.  A balance must be struck between the private and public 

interest in the right to appeal from a decision, the principle of finality 

of justice in a reasonable time and cost to both the parties and the 

State. If there was unrestricted access to the appellate process that 

balance would not be struck effectively. It would facilitate the 

growth of an approach to first instance proceedings that treated 

them as being no more than “test proceedings”, in which the parties 

could rehearse their arguments and evidence. It would consequently 

devalue the status of first instance proceedings, undermining public 

confidence in the civil justice system, while also imposing a 

disproportionate cost burden on parties and the State. For this 

reason, these Rules restrict the right of appeal and the scope of the 

appeal. Rule 166(1) articulates those restrictions so as to balance 

effectively the various public interests.  

2.  It should be noted, however, that Rule 166 must be read 

together with Rules 167 to 169, which detail the scope of a first 

appeal. Rule 166 only concerns the first step of a detailed procedure 

that limits access to a first appeal to have the first instance 

judgment reconsidered. As a second step, Rule 167 limits such 

reconsideration by the appellate court to the relief sought by the 

parties at first instance. Exceptionally, and only with the agreement 
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of all parties or with grant of permission by the appellate court will 

amendments be allowed. Rules 168 and 169, provide a third step. 

They restrict consideration of new facts or new means of evidence 

by the appellate court: to cases where knowledge of those matters 

was absent at first instance notwithstanding the parties having 

conducted the proceedings properly; to cases where they were only 

available after the final hearing in the first instance court; or, to 

cases of procedural error or deficient management caused by the 

first instance court and challenged in due time, however, but not 

corrected at first instance.  

3.  The system of requirements, set out in the Rules, for a case 

to be reconsidered either partially or fully at a first appeal tries to 

combine the most promising elements of the development of the 

law on the appeal process in the different European procedural 

cultures. While it may appear that continuing national differences 

provide insurmountable barriers to the identification of common 

ground for development in Europe, most European codes of civil 

procedure provide a remarkable number of elements in common 

concerning restrictions on access to the appellate process. 

Nevertheless, a careful analysis demonstrates that European 

national codes can be divided in three groups. On the one hand, 

English law, as other common law systems do, tends to limit access 

to appellate reconsideration by a general requirement of permission 

to appeal, which has to be granted by either the first instance court 

or the appellate court.198 A large number of the fundamental criteria 

for granting permission to appeal in common law systems are 

similar, or even identical, to the requirements for appellate review 

formulated in these Rules. Judicial practice in determining 

applications for permission to appeal, however, provides by focusing 

on the question whether a proposed appeal has a real prospect of 

success a more restrictive approach than is currently the case in 

continental European jurisdictions. In the common law tradition, 

such decisions are not made on the basis of detailed or even 

sophisticated rules. On the contrary, they are exercised within a 

framework of broad judicial discretion, which determines in one step 

general admissibility and the scope of review, e.g., the issues to be 

subject to appellate review. In contrary to the common law 

 
198 See, e.g., for details CPR Part 52 with PD 52 A to 52E. See, however, for 
the apparently smaller significance of leave to appeal and the somewhat broader 
scope of appellate reconsideration in the Republc of Irland Order 101 of the 
District Court Rules and Order 86A of the Rules of Superior Courts. 
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approach, some countries like France199 do not accept restrictions 

regarding new facts and new means of evidence, such as those 

contained in these Rules. As a consequence, appeals in such 

countries, in a remarkable number of cases, result in a full de novo 

hearing. The third approach, which is in contrast to these two clear 

approaches, the one restrictive the other generous in approach, is 

seen in an increasing number of European states.200 This, third, 

approach prefers solutions that try to strike a balance. They take a 

middle route, as chosen by these Rules. 

4.  Judicial practice of appellate review can differ even between 

courts within the same country when they apply the same 

procedural provisions. This phenomenon may be increasing where 

courts in different countries interpret and apply the same rules in 

individual cases, not least as a consequence of their varying legal 

and judicial traditions, e.g., if they have a tradition of civil jury trials 

or a history of judges adopting a more active or passive approach 

to case management. This may be particularly true where first 

appeals are based on infringements of the court’s duty to monitor 

compliance with procedural rules and failures to invite parties to 

correct any defects in their presentation of their cases; a situation, 

which may not be very rare under these Rules as they are governed 

by the principles of active court management and cooperation 

between court and parties. Differing European national judicial 

culture and practice concerning the nature and seriousness of such 

procedural errors and their consequences will, however, no doubt 

contribute to a slow and gently transition towards a more 

harmonised approach to permission to appeal in respect of 

procedural errors. At the present time, remaining differences in 

approach should not be viewed as seriously as they would following 

a period of harmonisation based on the conceptions of the present 

Rules. 

5.  Rule 166(1)(a) provides for a right of appeal in claims of 

significant financial value, with the value being the difference 

between the first instance judgment and the relief sought by the 

 
199 See especially Arts. 561, 563, 564 and following French Code of Civil 
Procedure.  
200 See, e.g., §§ 468, 482 Austrian Code of Civil Procedure; §§ 529, 531 
German Code of Civil Procedure; Art. 459 and following Spanish Code of Civil 
Procedure; Norwegian Dispute Act § 29-21; Swedish Code of Judicial Procedure 
§ 50:28; Art. 345 Italian Code of Civil Procedure; Swiss Code of Civil Procedure 
Arts. 310 and 317; see, however, comment 4 above. 
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appealing party before the first instance court. Rule 166(1)(b) 

provides for a right of appeal in other cases where there is either no 

or no sufficient financial value or its financial value is difficult or 

impossible to determine. Rule 166(1)(b) then provides for the 

appellate court to consider whether it ought to grant permission to 

appeal having assessed the circumstances set out in Rule 166(2). 

Rule 166(2(a) and (b)provide for those cases in which there is, in 

addition to the appellant’s private interest in corrective justice, a 

public interest in their being an appellate decision. Rule 

166(2(c)secures both the private and public interest in ensuring that 

the appellate process is available where there have been significant, 

i.e., fundamental, breaches of procedural rights. 

6.  Rule 166(3) specifies that permission to appeal may only be 

granted by an appellate court. While it must carry out this 

assessment of its own motion (ex officio), parties have a right to be 

heard on the matter before a final decision is taken (see Rules 11, 

12 and 16). 

Rule 167. Scope of a first appeal 

(1) A first appeal can be brought against the 

whole, or part, of a first instance judgment. 

(2) In general, the relief sought is limited by what 

was claimed or defended at first instance. 

(3) However, the relief sought may be broadened 

or amended within a first appeal if 

(a) all parties to the appeal consent, or 

(b) the court considers it appropriate for the 

proper administration of justice. 

Sources: 

ALI/UNIDROIT Principle 27.2. 

Comments: 

1.  it is for the parties, and not the court, to decide whether to 

appeal and if so in respect of which issues. This is an aspect of the 

dispositive principle, and hence of party autonomy.  

2.  An appeal against part of a judgment means an appeal 

against an aspect of the operative part of the judgment, and not an 

appeal against the court’s reasoning. An appeal against part of a 
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judgment is only possible if itis separable from the remainder of the 

judgment. For example, an appeal against a judgment declaring that 

the claimant is a shareholder in a corporation may not be challenged 

in order to try to secure a declaration that the claimant might or 

could be, rather than is, a shareholder. The judgment could, 

however, be challenged in part if it had declared the claimant was a 

shareholder and held ‘x’ number of shares and the challenge was to 

the finding concerning the number of shares held. 

3.  Rule 167(2) limits the relief that can be sought on an appeal 

to that which was in issue at first instance. This protects the parties’ 

interests on the appeal, as it is intended to ensure that the appeal 

process does not undermine the principle of concentration (Rule 47). 

Where there is good reason to permit a widening of the issues, the 

issues may be broadened on the appeal from that which was before 

the first instance court: see Rule 55(1). In considering whether to 

grant such an amendment the appellate court must consider the 

effect that that would have on the other party to the appeal in so 

far as it would deprive them of the opportunity to bring an appeal 

from its substantive decision on the new issues. In order to protect 

the other party’s interest, Rule 167(3) allows an extension or 

amendment either when both parties consent to it or when such a 

step is required for the proper administration of justice. This is 

consistent with the approach taken to waiver (see Rule 154). 

4.  In determining whether it is in the interests of the proper 

administration of justice to amend the scope of the appeal beyond 

the issues that were before the first instance court under Rule 

167(3)(b), the appellate court should take account of the following: 

the absence or not of negligence of the party who seeks to broaden 

or amend its claim, namely whether allegations could have been 

raised in the first instance proceedings; the procedural rights of the 

other party, namely the extent of the effect on them of being 

deprived of the right to have the issues considered at first instance; 

and, the existence of a close connection with what was dealt with in 

the first instance proceedings, namely the extent to which all 

necessary facts and evidence concerning the proposed new issues 

were considered in those proceedings. 
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Rule 168. New facts and taking evidence 

(1) Within the relief sought, the appellate court 

shall consider new facts alleged by the parties  

(a) in so far as those facts could not have been 

introduced before the first instance court, 

or 

(b) in so far as the first instance court failed to 

invite the parties to clarify or supplement 

facts that they had introduced to support 

their claim or defence under Rules 24(1) 

and 53(3). 

(2) Within the relief sought, the appellate court 

shall take evidence offered by the parties only if 

(a) the evidence could not have been offered 

to the first instance court; 

(b) the evidence was offered to the first 

instance court and was erroneously 

rejected or could not be taken for reasons 

outside the party’s control; or 

(c) the evidence concerns new facts 

admissible according to Rule 168(1). 

Sources: 

ALI/UNIDROIT Principle 27.3. 

Comments: 

1.  Appellate proceedings are generally by way of review (see 

Part IX, Introduction comment 2). This Rule, however, provides the 

basis for the proceedings to consider new facts and, where 

necessary, take evidence. As such it provides a basis for the court 

to go beyond a strict review jurisdiction.  

2.  New facts may, and must, be considered only insofar as they 

could not have been introduced before the first instance court or 

insofar as the first instance court failed to invite parties to clarify or 

supplement facts (Rule 24(2)). This limitation ensures that parties 

cannot withhold facts and evidence as part of their litigation 

strategy. It also ensures that parties take proper account of, and 

comply with, the concentration principle (see Rule 22). 
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3.  Where evidence is not readily accessible, the court will 

normally ensure steps are taken to adduce it (see Part VII). 

However, if the evidence cannot be adduced in a reasonable time 

period, in order to promote finality in litigation, the court may enter 

judgment without having taken it into account. 

Rule 169. Scope of appellate review – first appeal 

(1) Within the relief sought, the appellate court’s 

review shall encompass 

(a) the application of the law in the judgment; 

(b) the legality of the proceedings in the first 

instance court, provided that the appellant 

challenged the error complained about 

immediately before the first instance court 

if such challenge was possible; 

(c) evaluation of the evidence if the appellate 

court determines that such a review is 

warranted in order to prevent serious 

injustice. 

(2) The appellate court will reverse a first instance 

judgment for procedural error only if it potentially 

influenced the judgment or if it was so grave that 

such influence need not be proven. 

Comments: 

1.  Appeals are primarily by way of review (see Rule Part IX, 

Introduction 2). Rule 169 specifies the scope of such a review. 

2.  In Rule 169(1)(b), “challenged” must be understood in a 

broad sense, such that it is sufficient to encompass procedural 

errors. “Immediately” means that the challenge was pursued with 

alacrity, i.e., at the earliest possible occasion. This takes account of 

the fact that a party may reasonably recognise that there has been 

an arguable procedural error only upon receipt of the court’s final 

judgment. In such a case, there is no need to challenge the error in 

the first instance court (see Rule 178). 

3.  Challenges to the first instance court’s evaluation of the 

evidence is limited, by Rule 169(1)(c), to serious errors. These 

include violation of basic rules of logic, a failure to take account of 

evidence, or an arbitrary approach to evidential assessment. 
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Rule 170. First appeal court decisions 

(1) In general, the appellate court shall decide the 

matter that forms the substance of the appeal. 

(2) The appellate court may refer the matter back 

to the first instance court, if necessary, for it to 

decide the matter. 

(3) If the parties to the appeal agree to it, the 

appellate court must decide the matter. 

Sources: 

ALI/UNIDROIT Principle 27.1. 

Comments: 

1.  An appeal court is entitled to reverse, vary and/or confirm 

the judgment under appeal in part or in full. 

2.  As a general rule, and in order to promote procedural 

efficiency and proportionality, an appellate court ought to determine 

the matter on appeal itself. It should do so whether or not new facts 

are alleged, and fresh evidence is adduced in conformity with Rule 

168. However, an appellate court should, exceptionally, refer a 

matter back to a first instance court. This may be an appropriate 

approach where, for instance, a first instance court would be a 

better forum for the assessment of evidence, where the appeal court 

determines that a re-trial is justified whether on grounds of 

efficiency, expedition, cost or due to its being the optimum forum to 

determine the matter, or the appeal concerned a first instance 

court’s ruling on a procedural issue, such as the admissibility of the 

action. 

3.  Rule 170 also applies to decisions on jurisdiction, both in 

terms of whether the courts are competent to hear the proceedings 

at all, or in respect of the question whether the courts of another 

jurisdiction are the proper forum. 

4.  In specific cases, the appellate court may limit itself to 

declare that the judgment under appeal is null and void without 

referring it back to the first instance court. It may do so, for 

instance, where it concludes that the first instance court did not 

have jurisdiction to hear the proceedings. 
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Rule 171.  Contents of the First Appeal Court’s 
judgment 

In so far as it agrees with the first instance court’s 

judgment, the appellate court’s judgment may refer 

to the legal and factual grounds in that judgment. It 

may also set out its own reasons in its judgment. In 

the latter case, the appellate court is deemed to 

have adopted the legal and factual grounds of the 

first instance judgment which are not contrary to its 

own reasoning. 

Sources: 

ALI/UNIDROIT Principle 27.1. 

Comments: 

1.  Appellate court judgments must, as a general rule, conform 

with the requirements applicable to the contents of judgments (see 

Rule 131). 

2.  Rule 171, however, modifies the general rule. In respect of 

the legal and factual grounds of its judgment, an appellate court is 

permitted to either set out its own reasoning on them or, where it 

agrees with or upholds the first instance court’s reasoning it may 

incorporate them expressly into its own judgment. This latter 

alternative is intended to reduce the appellate court’s workload, 

where in effect all it would have to do would be to rephrase the first 

instance court’s reasoning.  

SECTION 4 – Second Appeals 

Rule 172. Right to a second appeal  

(1) A party may only appeal from a first appeal 

judgment if such an appeal is necessary to 

(a) correct a violation of a fundamental right,  

(b) secure uniformity in the law,  

(c) decide a fundamental question which is 

not limited to the case at issue, or  

(d) develop the law. 
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(2) A second appeal court shall, on its own motion, 

assess whether the requirements of Rule 172(1) 

have been met. 

Sources: 

ALI/UNIDROIT Principle 27.2; Transnational Rules of Civil Procedure 

(Reporters’ Study) Rule 33.5. 

Comments: 

1.  Second appeals are primarily concerned with the public 

interest. Access to second appeals must therefore be limited to 

those cases that raise fundamental, important questions of general 

importance. As such it is limited to questions that concern 

fundamental rights, the need to secure uniformity in the law where, 

for instance, lower courts have adopted divergent approaches to 

legal interpretation, to legal issues the effect of which goes beyond 

the immediate proceedings, and developments in the law. Were 

second appeals to be readily accessible, the risk would arise that 

this generous access too would add to legal uncertainty and 

undermine the proper functioning of the legal system. 

2.  Rule 172(1)(a) concerns the articulation and protection of 

fundamental rights. As such its focus is on the private interest of 

aggrieved parties, additionally, however, on the general public 

interest of ensuring the proper application of and respect for such 

rights as well as the providing of a corrective to lower courts and 

their interpretation and application of such rights. Fundamental 

rights, whether they are substantive or procedural rights, are, in 

particular, those rights guaranteed in the European Convention on 

Human Rights, the International Covenant on Civil and Political 

Rights, national constitutions, national legislation, and, insofar as 

applicable, the Charter of Fundamental Rights of the European 

Union.  

3.  Rule 172(1)(b) and (c)acknowledge that even in legal 

systems that do not adopt stare decisis or a binding system of 

precedent, second appeal court judgments are normally respected 

by all or at least most lower courts and the legal community in 

general. This arises from the need to secure legal uniformity and 

certainty when two or more lower courts, whether they are first 

instance or appellate courts, have decided a legal question in 

different ways. Law refers to all forms of law, constitutional, 

statutory and case law. 
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4.  In Rule 172(1)(c) “fundamental” refers to matters that are 

important for the correct interpretation and for general public 

application of an existing rule. In this constellation, it is not 

necessary that there will have been already diverging decisions of 

lower courts.  

5.  Rule 172(1)(d) provides for the situation where there is a 

need to develop the law if existing legal rules, be they statutory or 

case law, do not provide guidance for a new situation, and this 

situation is so important for the society as a whole that general 

guidance from the apex appellate court is warranted to remedy legal 

uncertainty. 

Rule 173. Scope of a second appeal 

(1) A second appeal can be brought against the 

whole, or part, of a first appeal judgment. 

(2) The relief sought is limited by what was 

claimed or defended in the first appeal. 

Comments: 

1.  Second appeals have a narrower scope than first appeals. In 

addition to being limited by the scope of the first appeal (Rule 

173(2)), they are limited by the nature of the appellate review, 

which is articulated in Rule 174. 

Rule 174. Scope of appellate review – second appeal 

(1) Within the relief sought, as far as admissible, 

the second appeal court’s review shall encompass 

(a) the interpretation and application of the 

law in the first appeal judgment; 

(b) the legality of the proceedings in the first 

appeal court, provided that the appellant 

challenged the error complained about 

immediately before that court. 

(2) The second appeal court will reverse the first 

appeal judgment for a procedural error only if the 

procedural error has potentially influenced the 

judgment or if it was so serious that such influence 

need not be proven. 
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Comments: 

1.  The scope of second appeals is more limited than that of first 

appeals. Rule 174(1)(a) articulates the fundamental purpose of such 

appeals: to correct the interpretation of substantive or procedural 

law by the lower courts, and particularly by the first appellate court.  

2.  Rules 174(1)(b) and 174(2) concerns the situation where the 

integrity of the first appeal judgment was undermined by a serious 

procedural error on the part of the first appellate court, i.e., where 

a judge who ought to have recused themselves failed to do so, or 

the publicity principle was not properly respected (see Rule 17). 

(Also see Rule 181 on re-opening proceedings.) 

Rule 175. Second Appeal Court decisions 

(1) The second appeal court shall determine the 

substantive issue before it if 

(a) it is to reverse the first appeal judgment 

having held that there had been a violation 

of the law, and 

(b) it has concluded that it can determine the 

issue. 

(2) In all other circumstances, the second appeal 

court must refer the matter back to the first appeal 

court for it to finally determine the matter. In such 

a circumstance, the first appeal court is bound by 

the second appeal court’s assessment of the law. 

Sources: 

ALI/UNIDROIT Principle 27.1. 

Comments: 

1.  The second appeal court is entitled to reverse, amend and/or 

confirm the first appeal court’s judgment. It may do so either in part 

or in full. 

2.  As a general rule, the second appeal court once it has 

determined the issue before it (see Rule 174), should refer the 

matter back to the first appeal court to finally determine it, e.g., by 

applying the law as stated by the second appeal court. In the limited 

circumstances provided for in Rule 175(1), the second appeal court 
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must go on to determine the matter itself. This approach is justified 

both in terms of proportionality and efficiency in procedure.  

3.  When the second appeal court refers the matter back to the 

first appeal court, it will ordinarily be heard by the same panel or 

judge of that court which determined the appeal originally. The 

second appeal court refer the matter back to a different panel or 

judge of the first appeal court. It could do so, for instance, where it 

holds there to have been a procedural error under Rule 174(2), 

which would render it inappropriate to refer the matter back to the 

same panel or judge, e.g., where bias has tainted the decision. 

National jurisdictional rules concerning the relations between courts 

should also be taken account of in determining how the jurisdiction 

under Rule 175(2) should be exercised. 

Rule 176.  Contents of the Second Appeal Court’s 

judgment 

A second appeal court must provide its own reasons 

in its judgment. If they are adequate, it may refer 

to the reasons given in the first appeal court’s or the 

first instance court’s judgment. 

Sources: 

ALI/UNIDROIT Principle 27.1. 

Comments: 

1.  Second appeal judgments must, as a general rule, conform 

with the requirements applicable to the contents of judgments (see 

Rule 131). 

2.  Rule 176, however, modifies the general rule and provides a 

second appeal court with the discretion to simply adopt the first 

appeal court or first instance court’s reasons as its own reasons 

where it upholds their decisions for the reasons they articulated in 

their judgments.  

Rule 177. Leapfrog appeal 

(1) Instead of a regular appeal to the first appeal 

court, an appeal may be brought directly to the 

second appeal court (a leapfrog appeal).  
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(2) A second appeal court may only grant 

permission to bring a leapfrog appeal if 

(a) an appellant applies directly to it to bring 

such an appeal, setting out its reasons why 

permission should be granted, and does so 

within the time limits applicable to a first 

appeal; 

(b) the appellant’s application complies with 

Rule 158; 

(c) the requirements of Rule 172(1) are met. 

(3) An appeal under this rule is deemed to be a 

second appeal, and the Rules applicable to second 

appeals apply accordingly. 

Comments: 

1.  The ability to bypass an appellate court and bring an appeal 

directly to the jurisdiction’s apex appellate court exists in a number 

of jurisdictions, such as the United Kingdom. Such appeals are, 

however, rare. It is an example of procedural proportionality, as it 

ensures that where a first appeal would inevitably lead to a second 

appeal, neither the parties nor the court are required to expend 

resources unnecessarily on the first appeal.  

2.  Such a power, as set out in Rule 177, should be subject to a 

discretion provided to the second appellate court to determine 

whether to take such an appeal. This enables it to ensure that the 

appellate hierarchy is not subverted through the regular use of this 

process. It also enables it to ensure that the applicable national 

tradition concerning the relationship between the first and second 

appeal courts is not undermined by the process. 

SECTION 5 - Review of procedural error and miscellane-

ous appeals 

Rule 178. Immediate review of procedural error 

(1) If a party, or non-party affected by a 

procedural order, fails to challenge a procedural 

error that was caused by the court or another party 

immediately upon it being made the error is waived.  
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(2) Rule 178(1) does not apply if a party acted 

carefully pursuant to the requirements of Rule 47 or 

if the rule affected is not subject to waiver by the 

parties. This Rule applies to non-parties mutatis 

mutandis. 

(3) Upon objection and having heard the parties 

the court may render, revoke or vary court rulings. 

Rules 49 and 50 apply accordingly. 

Sources: 

Transnational Rules of Civil Procedure (Reporters’ Study) Rule 33.3. 

Comments: 

1.  Rule 178(1) and (2) provides parties with the ability to 

challenge the court’s interpretation and implementation of 

procedural law. This ability must, however, be balanced by the need 

to ensure that proceedings are managed expeditiously so as to avoid 

unnecessary procedural delay. Consequently, this Rule requires 

parties to challenge procedural decisions immediately upon them 

being made. This enables the court to reconsider and, as the case 

may be, correct its decision at the earliest possible stage. 

2.  If necessary, it is a matter of the court’s case management 

power to determine the effects of a successful challenge. (See Rules 

49 and 62(2).) 

3.  Non-parties that are affected by court orders enjoy the same 

treatment as parties regarding their rights to challenge procedural 

errors combined with the requirement to do it, in principle, 

immediately upon threat of waiver. Such equal treatment facilitates 

coordinated decisions on challenges by parties and non-parties in 

cases of revocation, variation or replacement of court orders.  

Rule 179.  Separate Appeal Against the Review of 

Procedural Orders by the Court 

(1) Unless otherwise provided for in Rule 179(2), 

a decision on a challenge toa procedural error 

cannot be made the subject of a separate appeal. 

(2) A separate appeal is available against decisions 

made in respect of 

(a) a stay of proceedings; 
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(b) the transfer of proceedings to another 

court; 

(c) security for costs; 

(d) the exclusion of a party from a hearing or 

the imposition of a fine on a party; 

(e) a refusal to disqualify a judge or court-

appointed expert; and  

(f) if provided for in a specific rule. 

(3) A separate appeal must be filed with the court 

within two weeks of notice of the decision. 

Comments: 

1.  As a general rule, procedural decisions should not be subject 

to a separate appeal in order to promote procedural efficiency and 

proportionality. If the court considers it appropriate to put specific 

emphasis on the significance of a decision on an incidental 

procedural issue it may render a judgment on that issue (see Rule 

66 (1)(a)) that is subject to appeal (see Rule 66, comment 4 and 5). 

2.  In certain situations the proper administration of justice 

requires parties to be provided with the opportunity to appeal from 

procedural decisions. Those situations are set out in Rule 179(2)(a)-

(f).It should be noted that necessary immediate challenge of errors 

according to Rule 178 is an indispensable requirement for success. 

3.  In order to ensure that the ability to challenge such decisions 

does not undermine the proper conduct of proceedings, the time 

period within which such appeals may be issued is limited by 

Rule 179(3). 

Rule 180. Appeals against procedural decisions 

that affect non-parties 

(1) A person who is not a party to litigation but 

directly affected by a procedural ruling given by the 

court has a right of appeal. 

(2) The right of appeal must be exercised in 

accordance with Rule 179(3). 

Comments: 

1.  Rule 180 protects the rights of non-parties who are affected 

by procedural decisions. It is necessary as they are unable to 



ELI – UNIDROIT Model European Rules of Civil Procedure 

327 

challenge procedural decisions that affect them by way of an appeal 

from a final judgment. The right of appeal must be applied for 

through the same mechanism as applicable to appeals from such 

decisions made by parties, i.e., under Rule 179(3). Rule 178 applies 

to affected non-parties that must, therefore, in so far as necessary, 

immediately challenge procedural errors with the court that hears 

the case before filing an appeal according to Rule 180. If the court, 

exceptionally, determines procedural issues by judgment and not by 

court order such judgment is subject to regular appeal (see Rule 66 

(1)(a) with comments 4 and 5). 

2. This Rule covers decisions such as, but not limited to, orders to 

produce evidence or provide information, to appear as a witness, to 

refuse to recognise or set aside a relevant privilege or immunity, or 

a refusal to permit the non-party to intervene in proceedings. 

SECTION 6 – Extraordinary Recourse 

Rule 181.  Scope of an extraordinary motion for 
review 

(1) An extraordinary motion for review re-opens 

proceedings that have otherwise been finally 

determined either at first instance or on appeal. 

(2) Such a review may, if successful, rescind a 

judgment that has become res judicata. Where it 

does so the court will give case management 

directions for the future management of the 

proceedings. 

Sources: 

Transnational Rules of Civil Procedure (Reporters’ Study) Rule 34. 

Comments: 

1.  In exceptional circumstances, a party may be permitted to 

seek to re-open a decision that finally determined proceedings. Such 

decisions may be judgments that have become final, applications 

for permission to appeal, or appeals. If successful such an 

extraordinary motion for review will rescind the decision that is 

subject to the review. The grounds for such a review are limited, 

and are set out in Rule 182.  
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2.  Where a review is successful, the decision challenged will be 

rescinded. The court will then need to ensure that the proceedings 

that have be re-opened are able to conclude appropriately. Case 

management directions under Rules 49 and 50 should thus be given 

to enable, for instance, the proceedings to be re-tried de novo, to 

enable a permission to appeal hearing to be re-heard de novo, or to 

enable an appeal to be reheard de novo. 

3.  It shall be a matter for national law to determine the 

appropriate court to consider applications for an extraordinary 

motion for review. In some European jurisdictions this is the 

Supreme Court, an appellate court or the court that gave the 

judgment that is subject to the motion for review. 

Rule 182.  Grounds for an extraordinary motion for 
review 

(1) An extraordinary motion for review may only 

be brought against a judgment on the following 

grounds 

(a) the court was wrongly constituted, 

(b) a party’s right to be heard was violated 

severely, 

(c) a judgment was obtained by fraud or 

violence, 

(d) after a judgment is issued, evidence that 

would have been decisive to it is recovered 

or obtained, and such evidence was not 

available prior to judgment being given 

due either to force majeure or improper 

conduct by the party in whose favour the 

judgment was made, or 

(e) The European Court of Human Rights has 

ruled that the judgment given in national 

proceedings infringed any of the rights 

established in the European Convention 

for the Protection of Human Rights and 

Fundamental Freedoms and its Protocols, 

provided that the infringement, due to its 

nature and seriousness, entails persistent 

effects, which can only be stopped by 

means of such a review; however, in no 
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case may the review affect rights acquired 

in good faith by third parties. 

(2) The motion shall only be admissible under Rule 

182(1)(a), (b) or (c) if the applicant was unable, 

without any fault on their behalf, to raise the ground 

on which they rely before the judgment that is to be 

subject to review became res judicata. 

Comments: 

1.  Extraordinary review can undermine finality of litigation and 

legal certainty. It can result in res judicata being set aside. As such 

its application must be interpreted and applied strictly. As such an 

appellate court should only grant an application for extraordinary 

review where the applicant, through no fault of their own, could not 

raise the issues specified in Rule 182(1) prior to the judgment that 

is to be challenged becoming res judicata: see Rule 182(2). 

2.  Rule 182(1) specifies the different bases for an extraordinary 

review. Rule 182(1)(a) concerns the circumstance where the court 

was constituted improperly, e.g., one of the judges was not in fact 

a judge, the panel of judges contained the judge whose decision was 

under appeal, i.e., the judge was judge in their own cause, the judge 

was related to one of the parties.  

3.  Rule 182(1)(b) permits the use of an extraordinary motion 

for review where there has been a severe violation of a party’s right 

to be heard, i.e., the judgment challenged was one that failed to 

satisfy basic principles of procedural justice. Only severe violations 

should be taken account of under this Rule e.g., there has been no 

attempt to provide the defendant with notice of the proceedings and 

as a consequence the court’s jurisdiction over the defendant cannot 

properly be said to have been engaged or the court has, without any 

reasonable justification, refused to hear the defendant in the 

proceedings. 

4.  Rules 182(1)(a) and (b) may only be relied upon where there 

are no other available remedies, i.e., other forms of review or appeal 

were or are available to the applicant.  

5.  Rule 182(1)(c) concerns the situation where the integrity of 

the court process has been corrupted due to fraud (which includes 

corrupted evidence) or threats of violence to parties, their family or 

friends, members of the judiciary or court staff, or witnesses. It does 

not require there to have been a successful criminal prosecution for 
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such conduct, although some national jurisdictions have taken this 

as a pre-requisite. In practice, a criminal prosecution will be the best 

evidence in support of such an application for review. Fraud is not 

necessarily linked with a party’s conduct. It could be effected by the 

conduct of witnesses or other non-parties. Their conduct should, 

however, have been intended to benefit the party in whose favour 

judgment was secured. This remedy should not however be 

available where, as in some European jurisdictions, a separate 

action for relief on the basis of fraud arising from the judgment is 

not available. 

6.  Rule 182(1)(d) concerns the situation where after a 

judgment is rendered, decisive documents are recovered or 

obtained, which were not available earlier due to force majeure or 

due to the party the judgment has favoured taking steps to actively 

conceal them; in the latter respect this Rule overlaps with the 

jurisdiction set out in Rule 182(1)(c). Such material should be taken 

account of, however, even if no fraud can be proved, if it would lead 

to a different outcome and was not previously available or could not 

have been known through exercise of due diligence. 

7.  Increasing numbers of European jurisdictions permit an 

extraordinary motion for review where the European Court of 

Human Rights has ruled that a judgment given in national 

proceeding has violated the European Convention on Human Rights. 

To avoid an unreasonable increase in legal uncertainty, an 

extraordinary motion for review on this ground is only permissible 

where the infringement was particularly serious and entails lasting 

effects. Moreover, any rights acquired in good faith by non-parties 

should not be affected by the results of a such a motion for review. 

8.  These Rules do not permit an extraordinary motion for 

revision where there has been an infringement of European Union 

law public policy provisions. This approach reflects both the fact that 

these Rules are intended to be a model code of European civil 

procedure rather than a model code for European Union civil 

procedure, but equally the approach taken by the European Court 

of Justice that stresses the fundamental importance of the principles 

of finality, legal certainty and of res judicata.201EU case law 

 
201 See, for instance, ECJ, C-126/97, Eco Swiss, EU:C:1999:269 - C-453/00, 
Kühne & Heitz, EU:C:2004:17 – Case C-234/04, Kapferer, EU:C:2005:674 – C-
2/08, Fallimento Olimpiclub, EU:C:2009:506 – C-40/08, Asturcom 
Telecomunicaciones, EU:C:2009:615 
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furthermore does not require a legal system to provide rules 

allowing decisions of apex courts that have res judicata to be set 

aside in order to overcome an erroneous application or 

interpretation of EU law.202This also applies where a rule of EU public 

policy was not applied or was applied incorrectly.203 

Rule 183. Time limits and withdrawal 

(1) An application by a party for an extraordinary 

motion for review must be made within three 

months from the date on which that party became 

aware of the grounds for review. 

(2) In no case may an application be made after 

ten years have elapsed from the time the judgment, 

which is to be the subject of such a review, has 

become res judicata. 

(3) An extraordinary motion for review can be 

withdrawn at any time. 

Comments: 

1.  A short time limit is set under Rule 183(1) in order to protect 

the principle of finality, legal certainty and the concept of res 

judicata. (Also see Rule 165 on extension of time limits.) 

2.  Rule 183(2) provides an absolute time limit to bring an 

extraordinary motion for review. Ten years is specified here as it 

strikes a fair balance between an applicant’s interest in pursuing an 

application to rectify the harm done to its private interest and the 

public interest in securing a correct decision and the public interest 

in finality of litigation and legal certainty. 

PART X – PROVISIONAL AND PROTECTIVE MEASURES 

Introduction 

1.  This Part concerns provisional and protective measures, 

which are important both in domestic and cross-border litigation to 

 
202 See, for instance, ECJ, C-224/01, Köbler, EU:C: 2003:513- C-453/00, 
Kühne & Heitz, EU:C:2004:17. 
203 See, for instance, ECJ, C-154/15, Gutiérrez Naranjo, EU:C:2016:980, 
para. 68 – C-421/14, Banco Primus, EU:C:2017:60, para. 47. 
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secure effective enforcement or to otherwise preserve rights and 

prevent (further) harm prior to the commencement of proceedings 

or pending final judgment (also see Rule 67). It consists of three 

Parts: a General Part (Section 1), which includes rules that apply to 

all types of measures, unless otherwise provided; a Special Part 

(Section 2), which includes rules on Asset Preservation, Regulatory 

Measures, Evidence Preservation and Interim Payments; and, a 

Cross-Border Part (Section 3), which primarily refers to existing 

legislation. Section 3 further provides a minimal number of general 

rules as it is not intended to provide a set of rules on the complex 

and multifaceted issue of cross-border provisional and protective 

measures. 

2.  Principle 8 of the ALI/UNIDROIT Principles was the starting 

point for the development of Rules concerning provisional and 

protective measures. This Principle includes three basic rules: on 

function and proportionality (8.1); ex parte measures; (8.2); and 

compensation and security (8.3). National approaches taken in 

European jurisdictions were then considered as the general 

approach to, and types of, provisional and protective measures, 

their scope, and the requirements for granting them differ 

substantially across them. Additionally, a number of specific EU 

instruments, such as the EAPO Regulation,204 the IP Enforcement 

Directive, and the case law on provisional and protective measures 

under the Brussels Ibis Regulation, were considered. Finally, a 

number of other important sources of soft law that were considered 

include the UNCITRAL Model Law on International Commercial 

Arbitration, as amended in 2006 (Articles 17-17G)205, the 1996 ILA 

Principles on Provisional and Protective Measures in International 

Litigation (Helsinki Principles)206, and the Storme Report 

(Article 10).  

 
204 Regulation (EU) No 655/2014 of the European Parliament and of the 
Council of 15 May 2014 establishing a European Account Preservation Order 
procedure to facilitate cross-border debt recovery in civil and commercial 
matters (EAPO Regulation). 
205 See <https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-
86998_Ebook.pdf>. 
206 Crawford en M. Bijers (eds.), The International Law Association. Report 
of the sixty-seventh Conference held at Helsinki, Finland 12 to 17 August 1996, 
Londen: Cambrian Printers 1996. F.K. Juenger, The ILA Principles on Provisional 
and Protective Measures, 45 AJCL 1997, pp. 941-944, reproducing the 
Principles.  

https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf
https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf
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3.  To bridge the differences between differing European 

traditions this Part takes a functional approach, as is clear from Rule 

184. Where appropriate, diverging approaches have been 

accommodated by including different options. This is, for instance, 

clear in Rule 191 where different types of sanctions are 

incorporated, by reference to the general rule on sanctions (Rule 

27) that have the common goal of providing an effective 

enforcement mechanism. In other rules, such as Rule 188, flexibility 

is created to facilitate tailor-made solutions for the specific situation 

given the wide variety of provisional and protective measures. A 

consequence of this approach is that not all types of measures 

covered by these Rules exist in all European countries, while others 

are only available in a limited number of countries, e.g., evidence 

preservation measures and interim payments. 

4.  The Rules in this Part are drafted so as to balance the interest 

of the applicant in safeguarding their rights and interest of the 

respondent to minimise the risk that any such measures cause 

unjustifiable harm. This aim is further articulated through the 

principle of proportionality, set out in Rule 185, which provides a 

particular application of the general proportionality principle (Rules 

5(1) and 6).  

SECTION 1 – General part 

Rule 184. Provisional and Protective Measures 

(1) A provisional or protective measure is any 

temporary order that has one or more of the 

following functions: 

(a) to ensure or promote effective 

enforcement of final decisions concerning 

the substance of the proceedings, whether 

or not the underlying claim is pecuniary, 

including securing assets and obtaining or 

preserving information concerning a 

debtor and his assets; or  

(b) to preserve the opportunity for a complete 

and satisfactory determination of the 

proceedings, including securing evidence 

relevant to the merits or preventing its 

destruction or concealment; or 
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(c) to preserve the existence and value of 

goods or other assets which form or will 

form the subject-matter of proceedings 

(pending or otherwise); or 

(d) to prevent harm from being suffered, to 

prevent further harm, or to regulate 

disputed issues, pending final judgment. 

(2) A provisional or protective measure ordered 

should be suitable for its purpose. 

Sources: 

ALI/UNIDROIT Principle 8.1. 

Comments: 

1.  Rule 184 describes the different functions of provisional and 

protective measures in these Rules. A provisional or protective 

measure is a temporary measure given by the court. Its temporary 

nature is inherent in provisional and protective measures, which will 

cease to have any effect, at the latest, when final judgment has 

been delivered. There is no requirement for proceedings to have 

been commenced (Rule 52) prior to an application either a 

provisional or protective measure to have been initiated, although 

Rule 188 imposes an obligation on an applicant to commence 

proceedings within a specified period of time or a period set by the 

court. It is, however, inherent in the aim of such measures that they 

can only properly be granted, either before the commencement of 

proceedings or during their pendency, if it is necessary to do so. 

With the exception of the special provision for interim payments 

under Rule 200, urgency is not a specific requirement.  

2.  Different terminology are used across Europe for provisional 

and protective measures, e.g., provisional relief, preliminary 

measures, preservation measures, interim relief and interim orders. 

The use of ‘provisional and protective measures’ as generic 

terminology to denote these variously described measures all of 

which serve the functions enumerated in this Part, can, however, be 

traced back to the Brussels Convention of 1968.207 As a consequence 

 
207 Article 24 of the 1968 Brussels Convention on jurisdiction and the 
enforcement of judgments in civil and commercial matters. 
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it is well-established in European law and, for that reason, adopted 

here. 

3.  A wide variety of provisional and protective measures exist 

in the laws and practice of European jurisdictions. Rather than giving 

a strict definition of what these measures entail, this Rule describes 

the various functions that they fulfil. In comparative procedural law 

doctrine, including in Article 10.1 of the Storme Report, provisional 

and protective measures have been divided into three broad types. 

First, conservatory or preservation measures to secure enforcement 

on the merits. Secondly, regulatory measures that cover a broad 

range of measures intended to maintain, what is typically referred 

to as, the status quo or to make a provisional arrangement between 

parties, e.g., measures requiring a party to perform or to abstain 

from carrying out certain acts. Thirdly, anticipatory measures that 

can, on a provisional and temporary basis, award either partially or 

in full what is or will be claimed in the proceedings. A particular 

example of this type of measure is an order for an interim payment 

(Rule 200). 

4.  The four categories of measure enumerated in this Rule 

elaborate the functions, including the preservation of evidence, they 

can fulfil. The Rule is intended to provide the court with the power 

to ensure that the applicant’s interests are capable of being 

protected until the substantive proceedings are concluded. The first 

category includes measures that promote or secure the enforcement 

of a judgment, and typically cover, but are not limited to, asset 

preservation measures. The second category comprises measures 

that are aimed at preserving the court’s ability to determine the 

proceedings in a complete and satisfactory manner. It includes 

measures to secure evidence relevant to the proceedings. The third 

category encompasses measures designed to preserve the existence 

and value of goods or other assets that are or will form the subject-

matter of pending or intended proceedings. These include, but are 

not limited to, orders to ensure the safe custody of assets, to ensure 

that income is generated from assets, or to require the sale of 

perishable goods. The fourth category contains measures aimed at 

preventing harm, or further harm, to the applicant pending a final 

judgment. These include measures requiring interim performance, 

e.g., the provision of goods, providing access to premises, 

maintaining contractual performance, as well as restraining orders, 

e.g., in respect of intellectual property disputes, and interim 

payments.  
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5.  The grant of any particular provisional or protective measure 

should only be made if, and in so far as it is, an appropriate means 

of achieving the purpose of the application made (Rule 184(2)). Any 

such measure granted must also be a proportionate means to 

achieve its objective (Rule 185). Additionally, any specific measure 

can fulfil more than one objective. 

6.  Provisional or protective measures granted under this Part do 

not include, nor should they be used as, a summary procedure to 

finally determine all or part of the dispute (see Rule 65 with 

comments 1 to 3). Nor do they have any res judicata effect in 

respect of the substantive proceedings. 

Rule 185. Proportionality of provisional and pro-

tective measures 

(1) A provisional and protective measure should 

impose the least burden on the respondent.  

(2) The court must ensure that the measure’s 

effects are not disproportionate to the interests it is 

asked to protect. 

Sources: 

ALI/UNIDROIT Principles 5.8 and 8.1. 

Comments: 

1.  This Rule provides that the grant of provisional and 

protective measures is subject to the principle of proportionality, 

whilst taking into account the interests of both the applicant and the 

respondent. This is derived from both ALI/UNIDROIT Principle 5.8 (ex 

parte orders) and principle 8.1 (provisional measures). The former 

issue is further regulated by Rule 186(2). Additionally, the principle 

of proportionality is inherent in the law and practice on provisional 

and protective measures in the European jurisdictions.  

2.  The principle of proportionality is particularly important in 

assessing provisional and protective measures. This is all the more 

pertinent where without-notice (ex parte) measures are concerned 

(Rule 186). This is because the various procedures for obtaining 

them, and the required urgency involved in doing so, will often not 

enable a full assessment of the law and the facts in dispute, a point 

which is all the more apposite where the application is without-

notice. 
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3.  While Rule 184(2) requires that the court must grant such 

provisional or protective measures it concludes is necessary and 

suitable for its purpose, it must also ensure that the measure 

ordered imposes the least burden on the respondent and that its 

effects are not disproportionate to the applicant’s interests. As such 

the court could, for instance, limit the scope or the time period of 

the measure or set other conditions which limit its adverse effect 

upon the respondent. 

4.  While the general burden of proof is a matter of substantive 

law (see Rule 25(2)), the burden of proof concerning applications 

for provisional and protective measures is generally placed upon the 

applicant. Where, however, a respondent alleges that potential 

negative consequences are likely to arise from the grant of such a 

measure, and over which the applicant cannot have any knowledge, 

the burden of proof will lie upon them (Rules 193, 197, 199, and 

201). 

Rule 186. Without-notice (Ex parte) procedure 

(1) The court may order a provisional or protective 

measure without-notice (‘ex parte’) only if, in the 

circumstances, proceedings with-notice (‘inter 

partes’) would frustrate the prospect of the 

applicant receiving effective protection of their 

interests. 

(2) When granting an order without-notice the 

court must give the respondent an opportunity to be 

heard at the earliest possible time, that date to be 

specified in the order that was made without-notice. 

The respondent should be given notice of the order 

and of all the matters relied upon before the court 

to support it as soon as possible. 

(3) An applicant must fully disclose to the court all 

facts and legal issues relevant to the court’s 

decision whether to grant relief and, if so, on what 

terms. 

(4) The court must make a prompt decision 

concerning any objection to the grant of a 

provisional or protective measure or its terms. 
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Sources: 

ALI/UNIDROIT Principles 8.2 and 5.8. 

Comments: 

1.  The grant of a provisional or protective measure ought 

preferably take place at a hearing where the respondent is present, 

i.e., at a with-notice (inter partes) hearing. This enables their 

procedural rights to be secured. It also promotes procedural 

proportionality as it reduces the number of hearings required to 

decide the matter. There are circumstances, however, where it is 

necessary to determine and grant such a measure in the absence of 

the respondent and, moreover, in the absence of notification to 

them. This is the case where notice is likely to frustrate the purpose 

for which the order is sought, and hence secrecy is needed, i.e., 

where the respondent, having advance notice of the application, is 

expected to frustrate an order protecting the applicant’s financial 

interests by disposing of assets before an asset preservation order 

is made. Additionally, there may be circumstances where urgency 

entails that notice cannot be given. 

2.  In most procedural systems and particularly in relation to 

certain protective measures, such as asset preservation orders, the 

grant of such measures on a without-notice (ex parte) basis is 

commonly permitted. This is, for instance, the general rule under 

Article 11 of the EAPO Regulation, and equally in respect of 

intellectual property infringements, it is set out in Article 8 of the IP 

Enforcement Directive. This Rule is, however, particularly inspired 

by ALI/UNIDROIT Principles 8.2 (provisional and protective measures) 

and 5.8 (general ex parte proceedings), as well as Articles 17B and 

C(2) UNCITRAL Model Law on International Commercial Arbitration 

(2006).  

3.  The Rule requires the court to set a time within which the 

respondent shall be heard in respect of the measure where it was 

initially granted on a without-notice (ex parte) basis. This is to 

ensure that the respondent can properly exercise their right to be 

heard (Rules 11 and 12) and to have the matter considered in the 

light of a full consideration of the facts and law. To best secure the 

respondent’s rights, a with-notice (inter partes) hearing should take 

place at the earliest possible time after the without-notice (ex parte) 

hearing. The date of the with-notice hearing must be specified in the 

order in accordance with Rule 186(2).This latter requirement is 
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intended to ensure that, in the absence of such a date being set 

within the order made on a without-notice (ex parte) basis, the 

order does not become a de facto final order. It is thus intended to 

secure the respondent’s procedural rights, particularly their right to 

be heard. In addition to the protection afforded to respondent’s by 

Rule 186(2), Rule 189 enables the court to review the measure, 

ordinarily at the respondent’s request, whereas under Rule 190 the 

respondent is liable if a provisional or protective measure is set 

aside, lapses, or if the claim is dismissed in the proceedings on the 

substance. 

4.  The Rule does not provide a set time period within which a 

with-notice (inter partes) hearing has to take place. This is both 

because different European jurisdictions take different approaches 

to the provision of timescales, and because there is need to provide 

the court with the flexibility to determine an appropriate date in the 

light of all the circumstances of the particular case. To this end the 

respondent must be notified of the measure immediately after it is 

granted. Notice includes providing both the order and any 

documents relied on to support the application to the respondent. A 

with-notice (inter partes) hearing will be conducted so that the court 

considers the application de novo, i.e., it considers the grant of the 

measure afresh and not as a review of the without-notice (ex parte) 

order.  

5.  On a without-notice (ex parte) application, consistently with 

the principle of proportionality, in order to protect the respondent’s 

rights, and to enable the court to assess whether relief should be 

granted, applicants are required to fully disclosure relevant factual 

and legal matters (Rule 186(3)). A similar rule is set out in Article 

17F of the UNCITRAL Model Law on International Commercial 

Arbitration (2006). Where appropriate, an applicant at a without-

notice (ex parte) hearing should also disclose any probable defences 

the respondent may have, including the existence of any potential 

limitation defence (time-bar), or any possible right of set-off. This 

enables the court to make a preliminary assessment of the 

respondent’s interests.  

6.  Rule 186(4) is inspired by Article 17C of the UNCITRAL Model 

Law on International Commercial Arbitration (2006). It is intended 

to afford the parties protection from court delay. 
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7.  The ability to grant a provisional or protective measure on a 

without-notice (ex parte) basis is not permissible in respect of 

interim payments (Rule 201(3)). 

Rule 187. Security 

(1) When assessing whether to grant or continue a 

provisional or protective measure the court may 

consider whether security can be provided by the 

respondent in lieu of the order. 

(2) As a condition of granting or continuing a 

provisional or protective measure the applicant 

may, depending on the circumstances, be required 

to provide appropriate security.  

(3) Security must not be required solely on the 

basis that the applicant or respondent is not a 

national or resident of the forum state. 

Sources: 

ALI/UNIDROIT Principle 3.3. 

Comments:  

1.  Rule 187 provides the basis to make the grant of a 

provisional or protective measure subject to the provision of 

security. Security may, for instance, be a bank guarantee, a 

guarantee by a non-party or any other type of guarantee that 

provides effective security (Rule 187(1)). It may also be such as to 

secure any payment that may become due from the applicant to the 

respondent, i.e., as damages for the wrongful grant of a protective 

measure (Rule 187(2)). In the latter case, security may also take 

the form of a formal undertaking to be made to the court. 

2.  Rule 187(1) concerns the situation where a respondent can 

offer security before or after a provisional or protective measure has 

been granted. If the respondent offers sufficient security to protect 

the applicant’s interests, it will not be necessary to grant such an 

order, or an order granted already may be discontinued. Where an 

order has already been made, Rule 189 enables the respondent to 

request that the court modify, suspend, or terminate it. Also see 

Rule 184(2) and Rule 185 regarding the effect of a respondent giving 

sufficient security. 
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3.  Rule 187(2) provides that security may be required as a 

condition for the court to grant the measure requested by an 

applicant. It is consistent with the aim of ensuring that such a 

measure is only ever provisional, and provides support for the 

liability provision set out in Rule 190. The provision of security may 

be of particular importance where an order to perform or refrain 

from performing an action is ordered under Rule 196 or an interim 

payment is ordered under Rule 200. It is not, however, limited to 

such situations. This particular Rule was drawn from Article 17E 

UNCITRAL Model Law on International Commercial Arbitration 

(2006). A similar provision can also be found in Article 9(6) of the 

IP Enforcement Directive.  

4.  While, for instance, Article 12 of the EAPO Regulation makes 

an order for security compulsory, in order to prevent abuse of the 

procedure and to ensure compensation for any damage suffered 

consequent to the procedure by the debtor, the present Rule is 

discretionary. This enables the court to determine on the individual 

merits of each application whether such security is necessary. It also 

ensures that the question of security does not, where a respondent 

is unable to provide it, provide an absolute bar to an award of a 

provisional or protective measure. 

5.  In determining the nature or amount of appropriate security 

the court should take account of the potential harm that may be 

suffered by a respondent should the substantive claim be 

unsuccessful or the measure granted be varied, modified or set 

aside (Rule 187(2), and see Rule 190). 

6.  Rule 187(2) incorporates the non-discrimination principle 

that is part of European Union law, and is also set out in 

ALI/UNIDROIT Principle 3.3 Nationals, residents, non-nationals and 

non-residents should be treated equally.  

Rule 188. Initiation of Proceedings 

(1) Where the applicant has been granted a 

provisional or protective measure before initiating 

proceedings under Rules 21(1), 53, such 

proceedings must be initiated before the date set by 

the court. Where the court does not set such a date 

or it is not otherwise specified by the applicable law, 

the applicant shall initiate such proceedings within 

two weeks of the date of the issue of the decision 
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granting the remedy. The court can extend the 

period on the request of a party. 

(2) If proceedings have not been initiated as 

required by Rule 188(1), the measure shall lapse, 

unless the court provides otherwise. 

Sources: 

ALI/UNIDROIT Principle 8. 

Comments: 

1.  European jurisdictions differ substantially when it comes to 

the obligation to initiate proceedings where provisional or protective 

measures are sought before they have commenced. In some 

countries there is a general obligation to commence proceedings (for 

instance, Italy, Spain, and Romania).In other countries there is, as 

is the case in ALI/UNIDROIT Principle 8, no such obligation (for 

instance, France, Germany, and the Netherlands). Where protective 

measures are conservatory, the general approach is to impose an 

obligation on the party obtaining the benefit of it to commence 

proceedings. This is the case as such measures are ordinarily 

granted without-notice (ex parte) and are intended to protect 

enforcement in the event of success in respect of the substantive 

dispute between the parties. The obligation to commence 

proceedings is also present in Article 10 of the EAPO Regulation, 

where attachment of bank accounts is concerned. Also see the 

obligation to commence proceedings in respect of intellectual 

property infringement cases (Article 50(6) of the TRIPS 

Agreement208 and Article 9(5) of the IP Enforcement Directive. 

2.  Rule 188 diverges from the position adopted in the 

ALI/UNIDROIT Principles. It adopts the approach that an applicant 

who is granted a provisional or protective measure prior to 

commencing proceedings against the respondent should, unless the 

court orders otherwise, be required to do so. This approach is taken 

to ensure that protective and provisional measures do not, by 

default, become in effect final. It is thus intended to ensure that the 

substantive dispute is determined by the court consistently with the 

right to fair trial, i.e., both parties’ right to receive a fair process is 

given effect. Parties may decide to settle their dispute on the basis 

 
208 Marrakesh Agreement Establishing the World Trade Organization, Annex 
1C, Trade-Related Aspects of Intellectual Property Rights. 
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of the decision reached in an application for a provisional or 

protective measure. They may agree that such a decision be 

rendered enforceable by the court (see Rules 9(3), 141, Article 59 

Brussels I Regulation Ibis) or, e.g., be authenticated by a notary to 

become enforceable (see Article 58 Brussels I Regulation and equal 

provisions of national law). A variety of national legal practice has 

developed in European jurisdictions in which contractual clauses, 

including enforceable contractual penalties, to punish and deter 

wrongdoing, replace, in part, the function of final court judgments 

being res judicata and enforceable. 

3.  Different approaches are taken by different international 

instruments to the time period within which an applicant is required 

to initiate proceedings following the grant of a provisional or 

protective measure. Article 10 of the EAPO Regulation prescribes a 

period of maximum 30 days after lodging the application or 14 days 

after the issue of the order, whichever date is the later. Article 9(5) 

of the IP Enforcement Directive and Article 50(6) of the TRIPS 

Agreement provide that the measure ceases to have effect if 

proceedings are not initiated within a reasonable period, which is to 

be determined by the judge, or in the absence of such a 

determination, a maximum 20 working days or 31 calendar days 

after the grant of the measure, whichever is the longer. The EAPO 

Regulation explicitly provides that the period may be extended at 

the debtor’s request, for example to pursue a settlement. 

4.  Rule 188(1) adopts the same approach as that taken by 

those international instruments. It provides that when a measure is 

granted, the applicant has 14 days to commence proceedings. As 

such it adopts the same approach as that set out in the EAPO 

Regulation. That default period may be varied by the court when 

granting the order, or at a later date upon the request of either 

party. This enables both the court and the parties to take steps to 

vary the time period within which proceedings must be commenced 

to, for instance, enable negotiations to take place. It thus enables 

the parties to take steps to avoid incurring the cost of 

commencement, where that is unnecessary. Providing a default 

period requiring proceedings to be commenced, in the absence of 

which the measure lapses unless the court orders otherwise, 

ensures (as noted above) that the measure does not become a de 

facto final determination of the dispute, and equally protects the 

parties’ procedural rights. 
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5.  Rule 188(2) provides the default rule that the provisional or 

protective measure shall lapse if proceedings are initiated in 

accordance with Rule 188(1) and Rule 21(1). However, to 

accommodate situations and systems where such effect is not 

considered desirable, the court can provide otherwise. 

Rule 189. Review and Appeal 

(1)  The court may, either on application of a party 

or on its own motion, modify, suspend, or terminate 

a provisional or protective measure if satisfied that 

a change in circumstances so requires. 

(2)  Decisions that grant, deny, modify, suspend or 

terminate provisional or protective measures are 

subject to appeal. Rule 179(3) applies accordingly. 

Sources: 

ALI/UNIDROIT Principles 10.1 and 10.3. 

Comments: 

1.  Rule 189(1) makes provision for the court to review, amend, 

suspend or terminate a provisional measure. It is a provision which 

is common in many European jurisdictions. It enables the court to 

modify its order to take account of a change in circumstances, while 

enabling a respondent subject to such an order to protect their 

interests. Any such review must be carried out consistently with the 

principle of proportionality (Rules 5 and 185).  

2.  A review under this Rule would ordinarily be carried out, on-

notice to the applicant, following a request from the respondent, the 

court, however may do so of its own motion where that is necessary 

(compare Rule 21, which applies to the institution of proceedings by 

the court and not review by the court of its own orders). While this 

may generally be considered to run against the principle of party 

autonomy and party initiative in civil and commercial cases, in 

exceptional cases where third party interests (for instance those of 

shareholders) or the public interest requires it, the court may 

modify, suspend, or terminate a provisional or protective measure 

on its own motion. This approach is consistent with that taken in 

Article 17D of the UNCITRAL Model Law on International Commercial 

Arbitration (2006), but also see the, partially, differing provision in 

Article 33 of the EAPO Regulation. 
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3.  Rule 189(2) allows an appeal from a decision granting or 

refusing a provisional or protective measure as well as against 

decisions according to Rule 189(1).Where there is, however, a 

change of circumstance underlying the provisional or protective 

measures, parties must first apply for a review according to Rule 

189(1); they cannot apply directly to the higher court. 

Rule 190. Applicant Liability 

(1) If a provisional or protective measure is set 

aside, lapses, or if the proceedings are dismissed on 

procedural grounds or on their merits, the applicant 

must compensate the respondent for such loss or 

damage caused by the measure.  

(2) The applicant is liable to compensate non-

parties for any damages, and expenditure incurred 

as a consequence of complying with the measure. 

Sources: 

ALI/UNIDROIT Principle 8.3. 

Comments: 

1.  Rule 190 concerns the applicant’s liability for damages 

caused to the respondent or non-parties affected by the measure. 

While many countries have specific rules on applicant liability in their 

rules on civil procedure or use the general rules on tort liability to 

reach similar results, this Rule, and particularly Rule 190(1) was 

inspired by ALI/UNIDROIT Principle 8.3. Similar rules are included in 

Article 13 of the EAPO Regulation, Article 9(7) of the IP Enforcement 

Directive, and Article 17G of the UNCITRAL Model Law on 

International Commercial Arbitration. It should be noted, however, 

that Article 13(5) of the EAPO Regulation expressly provides that it 

does not deal with the question of possible liability towards any non-

party. This Rule does so give the general ability these Rules provide 

for protective or provisional measures to be applied to non-parties. 

As such, this Rule seeks to provide all those, whether respondent or 

non-party, with sufficient protection via the application of the 

compensatory principle it articulates. While some contributions 

discussing this provision criticised the potential high risk to 

applicants that they may be liable for unforeseeable significant 

damages, which could therefore deter applications for provisional 

measures, the majority stressed the necessity of not transferring 
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the risk of provisional justice to non-parties that have no or no real 

influence on the development of the conflict between the parties. 

2.  Rule 190(1) deals with the situation where the measure is 

set aside, lapses (in particular when the applicant did not initiate 

substantive proceedings in accordance with Rule 188 and Rule 

21(1)) or the substantive proceedings are dismissed either on 

procedural grounds or on the merits.  

3.  Rule 190(1) requires an applicant to compensate the 

respondent for loss and damage caused by the measure on a strict 

liability basis. This includes loss and damage directly resulting from 

the measure, for instance not being able to utilise goods or sell 

products, as well as legal costs and expenses incurred during 

proceedings (also see Rule 187(2)). In determining the extent of 

any compensatory damages, consideration should be given to the 

extent to which the applicant succeeded in their substantive claim, 

i.e., if they succeeded in part that may need to be reflected in the 

quantum of damages. 

4.  Rule 190(2) concerns damage caused to or expenses 

incurred by non-parties as a consequence of their compliance with 

a provisional or protective measure. It is not limited to the cases 

where the measure is set aside, lapses or where the proceedings 

are dismissed. Such compensation will usually relate to expenses 

made in implementing the measure, for instance administrative 

steps necessary to comply with it. However, other expenditure 

incurred as a consequence of compliance may have to be 

compensated by the applicant. 

Rule 191. Sanctions for non-compliance 

Except in respect of interim payments, where there 

is non-compliance with a provisional or protective 

measure the court may impose a sanction under 

Rule 27, as appropriate.  

Sources: 

ALI/UNIDROIT Principle 17. 

Comments: 

1.  Rule 191 makes it clear that the general power to impose 

sanctions for non-compliance with these Rules, applies to non-
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compliance with provisional and protective measures, with the 

exception of interim payment orders.  

2.  The appropriate sanction will be included in the order upon 

the request of the applicant. The sanction, which should be 

proportionate to the non-compliance (Rule 185) should be an 

effective means to secure its aim.  

SECTION 2 – Special part 

A. Asset Preservation 

Rule 192. Types of Asset Preservation Measure 

A court may grant, on application by a party, any of 

the following asset preservation orders for the 

purpose of protecting their claim: 

(a) an attachment order, which is an order 

authorising provisional attachment of the 

respondent’s assets, 

(b) an asset restraining order, which is an 

interim order preventing the respondent 

from disposing of, or dealing with, their 

assets, or 

(c) a custodial order, which is an order that 

the respondent’s assets shall be placed in 

the custody of a neutral non-party (a 

custodian). 

Sources: 

ALI/UNIDROIT Principle 8.1. 

Comments: 

1.  This Rule was inspired by Article 1 of the EAPO Regulation 

and Article 17.2(c) of the UNCITRAL Model Law on International 

Commercial Arbitration (2006). Orders made under Rule 192(a) and 

(b) would normally be granted on a without-notice (ex parte) basis, 

as advance notice of the order would be expected to frustrate its 

purpose (see Rule 186). 

2.  In so far as Rule 192(a) and (b) operate differently. 

Attachment orders under the former Rule confer rights on applicants 
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with respect to assets, whereas assets restraining orders under the 

latter Rule impose a duty on the respondent not to dispose of, or 

deal with, the assets subject to the order.  

3.  Asset preservation orders are intended to protect the 

substance of an applicant’s claim for relief in proceedings. It follows 

from Rule 188(2) and Rule 21(1) that an order will cease to have 

effect where an applicant fails to commence such proceedings within 

the prescribed time. 

4.  In Rule 192, the term ‘a claim’ means that an asset 

preservation order may be made to protect all types of claims, i.e., 

pecuniary claims and, where appropriate, claims for specific 

property. There may be situations, though, where an asset 

preservation order will not have the effect of protecting the subject 

matter of proceedings, e.g., it is difficult to conceive of such an order 

being made in proceedings seeking a declaratory judgment on the 

existence of a debt. Whether or not an asset preservation order may 

or may not be considered to be suitable to protect specific kinds of 

claims will inevitably vary depending on the circumstances of the 

case and national law.  

5.  Custodial orders, under Rule 192(c), are included within the 

ambit of asset preservation measures, although some European 

jurisdictions consider them to be a separate form of order. They are 

included here given the functional approach taken in this Part of the 

Rules. Such an order, like an attachment or an asset restraining 

order, can properly and broadly be understood to encompass the 

safe-keeping and preservation of any type of property, whether 

physical, intangible or electronic. The term "custodian" is used to 

refer to any non-party (whether a court officer or otherwise) who 

may be authorised or instructed by the court to carry such an order 

in the place where the relevant assets are to be kept secure. It 

should be noted that technology has expanded the scope for 

custodial intervention, i.e., it may now apply to the safekeeping of 

electronic data, or to prevent passwords, metadata etc. from being 

altered or concealed. 

Rule 193.  Criteria for Awarding Asset Preservation 

Orders 

A party seeking an order under Rule 192 must show 

that: 
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(a) their claim for relief has a good chance of 

succeeding on its substantive merits, and 

(b) it is likely that, without such an order, 

enforcement of a final judgment against 

the respondent will be impossible or 

exceedingly difficult. 

Comments: 

1.  The criteria for awarding asset preservation orders under 

Rule 193 are inspired by Article 7 of the EAPO Regulation and Article 

17A.1 of the UNCITRAL Model Law on International Commercial 

Arbitration (2006). They are intended to protect a respondent 

against the injustice of being subject to an order where there is a 

lack of merit in the proceedings (Rule 193(a)) or where there is no 

pressing need for their assets to be subject to a draconian order of 

this nature (Rule 193(b)). 

2.  The two criteria, which are widely used in most European 

jurisdictions, are cumulative. This means that the likelihood that the 

applicant will succeed on the substantive merits of the dispute 

should not influence the assessment of whether or not there is a 

real risk concerning the enforceability of a final judgment unless the 

order is issued by the court. 

3.  It should be noted that, in addition to the two cumulative 

criteria, a third criterion must be met and that is the requirement of 

proportionality under Rule 185, which requires that the measure 

ordered by the court should be one that imposes the least burden 

on the respondent and, furthermore, that the measure must not be 

disproportionate to the applicant’s interests. This means that where 

the requirements under Rule 193 are met, the court may not make 

an attachment order or asset restraining order, if such an order 

imposes more than the least possible burden upon the respondent 

or if the order is disproportionate to the interest the applicant has 

applied to the court to protect. 

4.  The standard of proof in Rule 193(a) must be met at both 

without-notice (ex parte) and any subsequent with-notice (inter 

partes) hearings (Rule 186). When granting an attachment or asset 

restraining order on a without-notice (ex parte) basis, it is also 

necessary to satisfy the requirement set out in Rule 184(1), i.e., a 

with-notice (inter partes) hearing would frustrate the purpose of the 

order. 
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5.  Should an order be set aside, Rules 190 and 191, impose 

strict liability upon the applicant. 

Rule 194. Limitations on Asset Preservation Orders 

Asset Preservation Orders must ensure that a 

respondent is not prevented from receiving 

financial allowances, provided the amounts are 

reasonable, for 

(a) ordinary living expenses, and/or  

(b) legitimate business expenses, and/or  

(c) to enable it to fund legal advice and 

representation in respect of the 

proceedings, including such as are 

necessary for it to respond to the order, 

including seeking its variation or 

discharge under Rules 186(4) or 189. 

Comments: 

1.  This Rule contains a number of limitations that are placed 

upon the scope of asset preservation orders. Without such 

limitations, they would be oppressive.  

2.  The limitation in Rule 194(a) applies only to individuals, 

whereas those in Rules 194(b) and (c) apply equally to individuals 

and legal persons or entities, the latter of which might be placed in 

the position of having to file for insolvency if the asset preservation 

order rendered them incapable of meeting their business expenses.  

3.  Article 31 of the EAPO Regulation contains similar provisions 

to those set out in this Rule. Similar provisions are also present in 

many European jurisdictions either as restrictions on the type of 

assets that can be subject to such orders, quantum limitations, or 

through the provision of specific financial allowances to 

respondents. 

Rule 195.  Notification of Asset Preservation Orders 
and their effects to Respondent 

(1) At the earliest possible time after an order has 

been made under Rule 192, the respondent and any 

non-parties who are the addressees of an order 

must be given formal notice of it. Where necessary 
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to enforce the order, non-parties may be given 

formal notice before the respondent. 

(2) The applicant may, if it wishes, inform a non-

party of an order before the respondent is given 

formal notice.  

(3) The respondent or any non-parties who are the 

addressees of an order made under Rule 192 must 

comply with it as soon as they are notified of the 

order. In the event of breach, they will be subject 

(without limitation) to the sanctions listed in Rule 

191. 

Sources: 

ALI/UNIDROIT Principle 8 comment P-8C. 

Comments: 

1.  Rule 195(1) is intended to secure a respondent’s procedural 

rights, and particularly their right to be heard.209It seeks to do so 

without jeopardising the effective enforcement of the asset 

preservation order. As the approach to service and notification 

differs across European jurisdictions, this Rule does not specify any 

particular approach. Service and notice ought therefore to be 

effected according to Part VI of these Rules. 

2.  Generally, asset preservation orders concern assets over 

which non-parties, such as banks, have control. As such an order 

potentially imposes obligations on parties and non-parties, it is 

essential that all those who are subject to the order be notified of 

that fact promptly, particularly where notice is required to a non-

party under the substantive law to render the order effective against 

them. The only exception to this notice requirement is where it 

would render the order ineffective, in which case notice should be 

given at the earliest time possible.  

3.  Rule 195(1) is of particular importance where asset 

preservation orders are applied for on a without-notice (ex parte) 

basis. It should be read consistently with Rule 186(4). As a 

consequence, respondents should be given notice of a without-

notice (ex parte) order as soon as possible, which includes those 

 
209 See, for instance the approach in Article 17C UNCITRAL Model Law on 
International Commercial Arbitration and Articles 23-24 of the EAPO Regulation. 
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situations where formal notice must be given to a non-party as a 

pre-condition to seeking effective enforcement of the order. 

4.  Rule 195(2) covers those situations where non-parties are 

not included within the terms of an asset preservation, yet they 

would nevertheless under domestic law be placed under an 

obligation to abide by the order. The Rule acknowledges the 

practical reality, especially in the context of Rule 192(a) and (b), 

that in certain jurisdictions the applicant will be concerned to ensure 

that a non-party, such as the respondent’s bank, should be informed 

of the order’s existence immediately upon it being granted by the 

court. This is particularly important in order to ensure that a 

respondent cannot evade an order by acting inconsistently with its 

term on the basis that it did not bind a non-party. 

5.  Rule 195(3) provides that an order must be complied with 

from the moment a respondent or any non-party is given formal 

notice of it under Rule 195(1). Formal notice will be effected 

according to Part VI of these Rules. It further clarifies that the 

sanctions listed in Rule 191 are not the only remedy available to an 

applicant in the event that a respondent or non-party that is subject 

to the order breaches it. As such any domestic remedies for breach, 

additional to those in these Rules, would be available to the court, 

i.e., potential civil or even criminal liability may be available in 

addition to the sanctions herein. 

B. Regulatory Measures 

Rule 196.  Measures to Perform or Refrain from 
Performing an Action 

The court may grant the applicant a measure to 

regulate the relationship between parties in relation 

to a non-pecuniary claim for relief on a provisional 

basis. Such a measure may require the respondent 

to act or to refrain from acting in a manner specified 

in the court’s order.  

Comments: 

1.  Rule 196 establishes the scope of orders to perform or refrain 

from performing an action. It enables a court, upon application by a 

party, to order a respondent to act or refrain from acting in a manner 

specified in the order. It primarily fulfils the functions described by 
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Rule 184(1)(c) and (d). The Rule does, however, only apply to 

regulatory orders in respect of non-pecuniary claims. It should be 

noted that asset restraining orders under Rule 192(b) may compel 

respondents to act or refrain from acting for the purpose of 

protecting any claim, including pecuniary claims. 

2.  The Rule enables the court to regulate the relationship 

between parties until such time that the decision in the proceedings 

is given or the case is settled otherwise. In other words, such an 

order supports the effective administration of justice by ensuring 

that steps are either not taken to frustrate the court’s ability to 

determine proceedings on their substantive merits, or are taken to 

achieve the same purpose. Article 17(2)(b) of the UNCITRAL Model 

Law on International Commercial Arbitration articulates a similar 

rule.  

3.  Provisional measures to perform or refrain from performing 

an action cover a wide range of orders, including, for instance, an 

obligation to perform a contractual agreement, the rectification of a 

media publication or to refrain from carrying out or continuing to 

carry out acts of unfair competition or which infringe intellectual 

property rights. Such measures may also cover situations of 

imminent harm (see particularly comment 4 to Rule 184).  

4.  Measures ordered under this Rule are subject to the 

provisions set out in Section 1 (General Part) of this Part of these 

Rules. It is particularly important therefore to note the application 

of the principle of proportionality (Rule 185) and the liability 

provision (Rule 190).  

5.  The grant of a provisional measure under this Rule is subject 

to the criteria of Rule 197. 

Rule 197.  Criteria for awarding a Regulatory 

Measure 

A party seeking an order under Rule 196 must show: 

(a) it has a good chance of succeeding in the 

proceedings; or 

where there is a significant risk that damages 

to the respondent will not be capable of 

providing adequate compensation for any 

interference with their rights if the proceedings 

are dismissed, that there is a very strong 
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possibility that the applicant will succeed in the 

proceedings; 

and 

(b) the order is necessary to regulate the 

substantive issue or issues in dispute 

pending final determination of the 

proceedings. 

Comments: 

1.  This Rule sets out two cumulative conditions that must be 

satisfied before a provisional measure requiring a respondent to 

perform or to abstain from doing something, per Rule 196, can be 

awarded.  

2.  Rule 197(a) sets out the general requirement that an 

applicant must show that they have a good chance of succeeding in 

establishing their claim, or defence, in the proceedings. For 

instance, where an applicant seeks a restraining order in relation to 

intellectual property rights, a regulatory measure should only be 

awarded when there is a good chance that the court will ultimately 

decide, in its final judgment, that the respondent has infringed the 

applicant’s intellectual property rights.  

3.  Rule 197(b) is intended to provide a greater degree of 

protection for a respondent to an application for a regulatory 

measure in circumstances where there is a significant risk that the 

damage that such a measure would cause them (e.g. loss of 

reputation or of perishable goods) cannot be compensated 

adequately. While measures that could cause damage not being 

compensated adequately should generally be avoided, in specific 

circumstances they may be necessary to avoid irreparable harm to 

the applicant. In those circumstances, the applicant is required to 

satisfy a higher standard of proof, i.e., they are required to show 

that there is a very strong possibility (a high chance) that their claim 

will succeed on its merits.  

4.  In addition to the criteria in Rule 197(a) and (b), an applicant 

must also show that the measure is necessary to regulate the matter 

pending the final determination of the claim (also see Rule 188). 

5.  This Rule should be read together with Rule 185 on 

proportionality. 
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C. Evidence Preservation 

Rule 198. Evidence Preservation Orders 

(1) The court has the power to secure evidence on 

the application of a party to proceedings through 

the following interim measures: 

(a) hearing witness evidence or taking of 

witness evidence by a third party acting on 

its behalf;  

(b) requiring the preservation or protection of 

evidence by the parties or by requiring it 

to be placed in the custody of a custodian; 

(c) appointing an expert to provide expert 

opinion evidence. 

(2) Evidence preservation orders may, where 

necessary, authorise access to the evidence. Access 

may be subject to such conditions as the court 

considers just.  

Sources: 

ALI/UNIDROIT Principles 8 and 16. 

Comments: 

1.  Rule 1980’s purpose is to facilitate the preservation of a 

party’s ability to secure evidence relevant to material issues in 

proceedings. Preservation of relevant and material evidence can be 

a critical factor both in respect of a party’s (typically the claimant’s) 

ability to prove their case, and the courts ability to establish facts 

accurately and decide disputes fairly. It may be necessary for a 

variety of reasons, e.g., to protect evidence from perishing, to 

protect it from being tampered with, damaged, destroyed, or 

hidden. It may also be necessary where a witness is unlikely to be 

available at trial, i.e., due to ill-health or due to the likelihood that 

they may not be in the jurisdiction at the relevant time.  

2.  While not every European jurisdiction considers evidence 

preservation to be a form of interim measure, the availability of 

similar measures that serve the same purpose and function and 

which are intended to preserve the integrity of the legal process is 

commonplace. Preservation of evidence is also, for instance, 

recognised as a form of provisional (or interim) measure in Article 
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17 of the UNCITRAL Model Law on International Commercial 

Arbitration and Article 7 of the IP Enforcement Directive. 

3.  This Rule emphasises the fact that evidence preservation can 

take a variety of forms, and that courts should be ready to grant the 

most appropriate form of order in any particular claim. In doing so 

consistently with the principle of proportionality (Rule 185), they 

should use the form of order which will achieve its purpose in the 

least invasive manner for the respondent.  

4.  As is the case generally with provisional and protective 

measures evidence preservation orders may, where necessary, be 

ordered on a without-notice (ex parte) (see Rule 186). They may 

also be ordered before the applicant has initiated proceedings 

concerning the dispute between parties are initiated, in which case 

an order under Rule 188 and Rule 21(1) would ordinarily expect to 

be made by the court when granting an evidence preservation order. 

5.  The rules on evidence and access to information in Part VII 

also apply accordingly.  

Rule 199. Criteria for awarding an Evidence Preser-

vation Measure 

A party seeking an evidence preservation order 

must show that: 

(a) there is a real risk that unless the order is 

made the evidence will not be available for 

determining the substantive proceedings 

on their merits; and 

(b) if the order requires access to a party or 

non-party’s property the applicant has a 

strong prima facie case in respect of the 

merits of the applicant’s claim or proposed 

claim for relief. 

Sources: 

ALI/UNIDROIT Principles 8 and 16. 

Comment: 

1.  A preservation order may be made before proceedings have 

commenced, i.e., where the evidence is in danger of perishing, of 
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being destroyed, or unavailable at trial due, for instance, to a 

witness’s imminent departure from the jurisdiction (see Rule 188). 

2.  Where it is necessary in the circumstances to make a 

preservation order urgently or where secrecy is required in order to 

ensure that the order is not capable of being frustrated before it has 

been granted, if granted, it may be granted on a without-notice (ex 

parte) basis. Examples of steps that could be taken to frustrate such 

an order before it is granted are: taking action to hide or destroy 

evidence, to remove it from the jurisdiction. Once a without-notice 

(ex parte) order has been granted, Rule 186 applies.210 

3.  Interference with a respondent party or a non-party’s private 

property, and hence their property rights, i.e., business premises, 

land etc, in order to preserve evidence is a strong measure to take. 

Accordingly, where that is necessary an applicant must satisfy the 

court to a higher standard than is required for other provisional or 

protective measures. This enhanced standard requires the court to 

scrutinise merits of the applicant’s substantive claim carefully. As 

such the court must be satisfied that the applicant has a strong 

prima facie case on the merits of the substantive proceedings or 

proposed proceedings. 

D. Interim Payment 

Rule 200. Interim Payment Measures 

A court may grant the claimant an interim payment 

order in relation to a monetary claim, either wholly 

or in part to satisfy the claim in the proceedings, in 

anticipation of the expected outcome. 

Comments: 

1.  Interim payment orders are not common to all legal systems, 

although they exist in about half of the European Union member 

states.211 They are not, and thus should be distinguished from, 

orders for payment as those exist in national procedural rules and 

in EU law (see the EOP Regulation). Orders for payment, unlike 

interim payment orders, are final orders given in specific, usually 

one-sided, summary procedures in relation to uncontested claims 

 
210 See, for instance, Article 7 of the IP Enforcement Directive. 
211 Also see Storme Report, Article 10.1.2. and 10.1.3.  
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and are excluded from the scope of these Rules (see Preamble VII.3 

for proceedings on payment orders). They are specifically outside 

the scope of Rule 184, as provisional measures are only temporary 

and not final orders. Furthermore, Rule 200, makes it clear that 

interim payments are only to be made in anticipation of the final 

determination of the proceedings, and hence cannot properly be 

final orders. 

2.  Interim payment orders can be regarded as a measure to 

prevent further harm within the meaning of Rule 184(1)(d). They 

are intended to either partially or wholly satisfy the claim or claims 

made by a claimant, on a provisional basis, in anticipation of the 

expected outcome in the judgment that finally determines 

proceedings. The often long duration of proceedings and the 

absence of other tailor-made procedures to protect a claimant’s 

interest in an anticipated final determination of proceedings, 

including an order for payment procedure, may jeopardise the 

financial position of companies or individuals. 

3.  Interim payment orders are provisional in the sense that 

there is an obligation to repay the amount if proceedings, to be 

initiated in accordance with Rule 188, are unsuccessful. 

4.  In those systems where interim payment orders are allowed 

as a provisional measure, the grant of such an order is often subject 

to more stringent requirements than required for other types of 

provisional and protective measures, e.g., the defendant has 

admitted liability, judgment on liability has been obtained by a 

claimant with the question of damages yet to be determine212(see 

Rule 201, for the requirements applicable to the grant of such an 

order under Rule 200). 

5.  The present Rule is not intended to suggest that interim 

payment orders ought to be introduced into national procedural 

rules. It aims to provide model criteria for this type of measures 

considering the interests of applicants and respondents, should they 

be available.  

Rule 201. Criteria for awarding an Interim Payment 

(1) An applicant seeking an order under Rule 200 

must show that: 

 
212 See, for instance, Rule 25.7 of the English Civil Procedure Rules. 
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(a) the defendant has admitted that they are 

liable to pay a monetary sum to the 

applicant, or the applicant has obtained a 

final judgment on liability, or it is highly 

likely that the applicant will obtain at least 

the amount sought in a final judgment; 

and 

(b) they are in urgent need of payment by the 

defendant. 

(2) In assessing whether to make an interim 

payment order the court should consider all the 

circumstances, including any potential or actual 

hardship to the applicant or the respondent as a 

result of refusing or granting the order. 

(3) An interim payment order cannot be made on a 

without-notice basis. 

(4) Where judgment in the proceedings is for a 

lesser amount than that paid, any over-payment 

must be repaid. 

(5) An interim payment order will ordinarily be 

made subject to the applicant giving security. If the 

applicant’s claim is absolutely well founded and the 

requirement to obtain security would frustrate the 

order’s purpose of securing urgent relief for the 

applicant's economic distress, where that has been 

at least partially caused by the defendant's delay, 

the court may grant an interim payment order 

without or upon reduced security.  

Comments: 

1.  Two criteria must be satisfied before an interim payment 

measure is ordered under Rule 200. First, the defendant must have 

either admitted liability to pay, judgment on liability against the 

defendant has been entered, or it is highly likely that the applicant 

will succeed on the merits at trial. Secondly, the applicant can 

establish that payment from the defendant is needed urgently. 

These requirements are intended to ensure, as far as possible, that 

the grant of an interim payment in anticipation of a final judgment 

is justified. 
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2.  The need to show urgency, in Rule 201(1)(b) is common to 

those European jurisdictions that permit the making of interim 

payments. In assessing this requirement the court may take into 

account how long it would take to obtain a final judgment, what the 

applicant’s financial needs are, and whether the applicant has made 

serious and expeditious efforts to otherwise obtain payment from 

the defendant. 

3.  Rule 201(2) requires the court to take account of both the 

applicant’s and defendant’s interests in deciding whether to grant 

an interim payment. This assessment must also be read in 

conjunction with Rule 185 on proportionality. 

4.  Rule 201(3) provides an exception to Rule 186. While other 

provisional and protective measures may need to be awarded on a 

without-notice (ex parte) basis on the basis of urgency or the need 

for secrecy, such circumstances do not apply to interim payments. 

Due to the close relationship such measures have with the 

substantive proceedings, and given the anticipatory nature of this 

measure, applications under Rule 201 must be on-notice to enable 

the defendant to be heard. 

5.  To protect the defendant’s interests, Rule 201(4) requires 

over-payment made to be repaid by the applicant. This is consistent 

with Rule 190 on liability, but extends to the situation where part of 

the interim payment granted is ultimately awarded in a final 

judgment.  

6.  While Rule 187(2) provides that the grant of a provisional or 

protective measure may be subject to the provision of security by 

the applicant, Rule 201(5) provides that an interim payment 

measure will ordinarily be made subject to giving security. This 

protects against any risk that repayment may be necessary. In 

cases, however, where a defendant has admitted liability such 

security may not be appropriate. This rule is inconsistent with Van 

Uden v. Deco-Line, (Case C-391/95) where the European Court of 

Justice required, in the context of international jurisdiction, in favour 

of a court not having jurisdiction on the substance that ‘repayment 

to the defendant of the sum awarded is guaranteed if the plaintiff is 

unsuccessful as regards the substance of his claim’. 
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SECTION 3 – Cross border issues 

Rule 202. International jurisdiction 

(1) Within the scope of the European Union 

Regulations or international conventions, the 

international jurisdiction of the court in relation to 

provisional and protective measures is governed by 

those Regulations or conventions.  

(2) In any event, the court having jurisdiction in 

respect of the proceedings will have jurisdiction to 

grant provisional and protective measures.  

(3) Without prejudice to applicable European 

Union rules and international conventions, another 

court may grant such provisional and protective 

measures necessary to protect interests located 

within the jurisdiction or the subject-matter of 

which have a real connecting link with the territory 

of the court, or that are necessary to support 

proceedings brought in another country. 

Sources: 

ALI/UNIDROIT Principle 2.3. 

Comments: 

1.  Rule 202(1) is primarily concerned with existing rules dealing 

with international jurisdiction. Within the EU, many cases will be 

within the scope of the Brussels Ibis Regulation (see Articles 1, 4 

and 6 of the Brussels Ibis Regulation). In line with Article 35 of that 

Regulation, as interpreted by European Court of Justice and 

particularly the Van Uden v. Deco-Line ruling (Case C-391/95), a 

court that has jurisdiction in respect of the substantive proceedings 

is also able to grant provisional and protective measures. Where a 

court does not have jurisdiction regarding the substantive 

proceedings, a real connecting link must exist between the subject-

matter of the measure and the territory of that court.  

2.  The general requirement of the ‘real connecting link’ should 

be understood to be the place where the respondent’s assets are 

located or will be located (e.g., debts due to the respondent from 

third parties). Other EU rules on international jurisdiction and 
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provisional measures include Article 6 of the EAPO Regulation and 

Article 20 of the Brussels IIbis Regulation.213 

3.  In relation to interim payments, the European Court of 

Justice requires that, first, repayment to the respondent of the sum 

awarded is guaranteed if the applicant is unsuccessful as regards 

the substantive proceedings and, secondly, the measure sought only 

relates to specific assets of the respondent that are located or are 

to be located within the territorial jurisdiction of the court to which 

application is made. While the first point can be considered primarily 

to be an aspect inherent in the nature of a provisional measure, the 

second can be considered a jurisdiction rule.  

4.  Rule 202(2) states the rule common to international 

jurisdiction regimes, including the EU rules, that the court having 

jurisdiction over the substantive proceedings is also able to grant 

provisional and protective measures. There is no requirement that 

such proceedings have already been brought, as is apparent from 

Rule 188. The court that has jurisdiction over the substantive 

proceedings is the ‘natural’ forum for granting provisional and 

protective measures. This rule also (implicitly) forms part of 

ALI/UNIDROIT Principle 2.3 and in Principle 16 of the ILA Principles 

on Provisional and Protective Measures in International Litigation. 

5.  In accordance with international jurisdiction regimes, 

including the EU rules, a court may have jurisdiction to grant a 

provisional and protective measure where it does not have 

jurisdiction over the substantive proceedings, i.e., the merits of the 

dispute. This rule is set out in in Article 35 of the Brussels Ibis 

Regulation amongst others. It is also included in ALI/UNIDROIT 

Principle 2.3 and in Principle 17 of the ILA Principles on Provisional 

and Protective Measures in International Litigation. However, a 

court will only have jurisdiction in these circumstances where local 

interests need protection (e.g., evidence, assets, or perishable 

goods are located in that jurisdiction), where there is an otherwise 

close connection between the measures sought and that jurisdiction 

(e.g., a restraining order relating to acts taking place in that 

jurisdiction), or where the measures are necessary to support 

 
213 Council Regulation (EC) No 2201/2003 of 27 November 2003 concerning 
jurisdiction and the recognition and enforcement of judgments in matrimonial 
matters and the matters of parental responsibility, repealing Regulation (EC) No 
1347/2000 (the Brussels IIbis Regulation). 
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substantive proceedings brought in another country. It is for the 

applicant to show that one of these situations exists.  

6.  There are currently few international conventions on 

international jurisdiction, but incidental special or bilateral 

conventions may include relevant rules that would fall within this 

Rule’s scope of application. According to Article 7 of the HCCH 

Choice of Court Convention it does not govern interim protective 

measures. 

Rule 203. Recognition and enforcement 

(1) Within the scope of European Union 

Regulations or international conventions, the 

recognition and enforcement of provisional and 

protective measures is governed by those 

Regulations or conventions. 

(2) Where no European Union Regulation or 

international convention applies, provisional and 

protective measures will be recognised and 

enforced in accordance with domestic law.  

(3) Courts should, at the request of the parties, 

take into account provisional and protective 

measures granted in another country and, where 

appropriate, and in accordance with these Rules, 

cooperate in order to secure the effectiveness of 

those measures. 

Sources: 

ALI/UNIDROIT Principles 30 and 31. 

Comments: 

1.  This Rule is intended to be consistent with Rule 202(1). 

Accordingly, it refers to existing systems of recognition and 

enforcement of judgments, including provisional and protective 

measures. Particular reference should be made to Article 2(a) of the 

Brussels Ibis Regulation, according to which provisional and 

protective measures are recognised and enforced according to its 

provisions where: (i) the measure was ordered by a court that has 

jurisdiction in respect of the substantive proceedings; and (ii) the 

defendant was either heard or served prior to enforcement. 
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2.  Special conventions and bilateral conventions may include 

relevant provisions for the recognition and enforcement of 

provisional and protective measures. For instance, Article 31(3) of 

the Carriage of Goods Convention214 is generally understood to 

cover the enforcement of provisional measures. Provisional and 

protective measures are, however, generally excluded from the 

HCCH Conventions; see Article 7 of the HCCH Choice of Court 

Convention, Article 3(1)(b) of the HCCH Judgments Convention and 

Article 1(3) of the HCCH Evidence Convention. 

3.  Outside the scope of EU Regulations and international 

conventions, domestic rules will apply (Rule 203(1)). Domestic rules 

may also be relevant where an international convention applies in 

dual systems, such as in Scandinavian countries, or to implement 

specific rules of the convention that are left to national law. National 

law diverges on the recognition and enforcement of foreign 

judgments in general. In so far as the enforcement of provisional 

measures is concerned, the finality requirement may limit or prevent 

enforcement, as is for instance the case in England, Italy, and 

numerous other countries.  

4.  In addition, the general exceptions included in international 

and domestic recognition and enforcement regimes apply, notably 

the public policy exception and the right to fair trial. The procedural 

requirements included in the present Rules are intended to provide 

guidance in respect of such matters. 

5.  In respect of both Rule 203(1) and (2), the court is, at the 

least, required to take account of provisional and protective 

measures granted in another country in consequence of, and in 

order to further, international judicial co-operation. This may require 

recognition of such measures (Rule 203(2)). Where appropriate 

courts should also co-operate in order to enable provisional and 

protective measures ordered in other countries to be effective. It 

should be noted that Rule 203(2) is consistent with both 

ALI/UNIDROIT Principles 30 and 31 and Principles 18-20 of the ILA 

Principles on Provisional and Protective Measures in International 

Litigation.  

 
214 Convention on the Contract for the International Carriage of Goods by 
Road, Geneva 1956. 
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PART XI – COLLECTIVE PROCEEDINGS 

Introduction 

1.  This Part provides mechanisms for collective redress. It 

adopts a broad, non-sectoral approach, which is consistent with 

approaches across many European jurisdictions and was the 

approach by the European Commission in 2013.215It is, however, 

broadly consistent in approach with that taken by the European 

Union in 2013 and 2018.216It is divided into four sections, each of 

which deals with different mass harm situations: the first concerns 

collective injunctive relief (Collective Interest Injunctions) (Rules 

204-206); the second concerns collective proceedings for the 

recovery of damages or for declaratory relief (Collective 

Proceedings) (Rules 207-220,221-228); the third, provides a 

mechanism to declare binding a collective settlement entered into 

by the parties to a pending collective proceeding (Rules 221-226); 

and finally, a mechanism to declare a collective settlement entered 

into outside of collective proceedings binding(Rules 229-232).  

2.  Unlike the European Union’s Recommendation 2013/396 and 

its 2018 Proposal this Part does not conclude that the use of a 

collective proceeding for injunctive relief is necessary. This is 

because the effect of such injunctive relief if brought by a single 

claimant acting solely on their own behalf if granted will result in the 

defendant having to desist from the unlawful conduct. As a 

consequence, the relief granted will be of general public benefit; it 

will not simply be of benefit to the individual claimant. In order to 

ensure that unlawful behaviour can be terminated whenever 

necessary, a broad approach to legal standing for collective 

injunctive relief is necessary, but also sufficient (see Section 1 of 

Part XI). 

3.  As a general rule, collective proceedings should be carried 

out on an opt-in basis unless the court decides that an opt-out 

approach would be more effective in any particular case (Rule 215). 

 
215 Commission Recommendation of 11 June 2013 on common principles for 
injunctive and compensatory collective redress mechanisms in the Member 
States concerning violations of rights granted under Union Law 
(Recommendation 2013/396). 
216 Recommendation 2013/396; and the Proposal for a Directive of the 
European Parliament and of the Council on representative actions for the 
protection of the collective interests of consumers, and repealing Directive 
2009/22/EC (the 2018 Proposal). 
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This will allow claims with large or medium-sized individual damages 

claims to be treated differently from claims where individual 

damages are low and thus the individual claimants cannot be 

expected to commence litigation or take an active part in any active 

litigation due to rational apathy. The approach taken here prefers 

opt-out proceedings for damages to, for instance, an account of 

profits where a defendant has to be held to have secured profits 

unlawfully. It does so in order to provide a more effective means to 

secure compensation for individual victims of such conduct. This 

approach does, however, give rise to the potential problem that 

some damages awarded under an opt-out mechanism may not be 

claimed by those entitled to them due to the fact that they may be 

of low value. In such cases, the Rules permit the court in an 

appropriate case to approve cy-près solutions in settlement 

agreements. Cy-près solutions imposed by the court in a judgment 

need a basis in substantive law, which is beyond the scope of these 

Rules. In a settlement parties are free to agree on an alternative 

distribution of the settlement fund if it is fair and adequate to do so 

and the court approved the settlement (Rules 224 and 232).  

4.  These Rules adopt a broad approach with respect to legal 

standing, but provide safeguards to protect defendants and group 

members from misuse of the collective proceeding process. Legal 

standing to act as a “qualified claimant” is granted to individual 

group members, ad hoc interest groups or long-standing 

organisations authorised by national law to represent the interests 

of group members in a particular field of law, such as consumer 

organisations or organisations representing investors. Qualified 

claimants must meet certain requirements (Rule 209). In order to 

prevent a “run to the court-house”, the lead claimant acting on 

behalf of group members will not be determined by the court on a 

“first come, first served” basis. Before making a collective 

proceeding order the court must allow other potential qualified 

claimants to apply to be considered for appointment when making 

the decision on who is the most appropriate to be appointed the 

lead, i.e., the qualified, claimant (Rule 213(2) and (3)).The court 

may also select more than one qualified claimant to act jointly in the 

best interest of the group.  

5.  Similar rules apply with respect to legal standing to reach a 

settlement outside collective proceedings and a subsequent 

application to declare such a settlement binding. Rule 208(a) and 

(b) are applicable. As it is unlikely that an entity which is potentially 
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liable for a mass harm will enter into settlement negotiations with a 

single individual member of the group this has not been included in 

Rule 230. In practice, only entities or organisations that can claim 

to represent a large number of group members will have the 

opportunity to negotiate a settlement. 

6.  Efficient handling of collective proceedings requires the court 

to have strong case management powers and to be able to take 

account of the peculiarities of each particular case. In addition to 

the general case management rules set out in Rules 49, 50 and 62, 

this Part provides particular rules for the situation of complex mass 

damages claims for relief. 

SECTION 1 –Collective Interest Injunctions 
 

 

Rule 204. Scope of Application 

(1) The Rules in Part XI, Section 1 apply to orders, 

known as collective interest injunction, made by a 

court, which direct any person to cease any conduct 

or behaviour that is infringing the law.  

(2) A collective interest injunction cannot be made 

on an interim basis under Part X of these Rules. 

Comments: 

1.  Collective interest injunctions or cease-and-desist orders can 

be either provisional or final orders in proceedings. For instance, 

consumer law, tort law or the law concerning unfair competition in 

a number of European jurisdictions provide for such orders to be 

made as final orders in order to stop on-going infringements of the 

law.217 Due to the fact that they are concerned with collective 

interests they do not come under Part X, i.e., they do not come 

under the scope of the general rules concerning provisional 

measures. They are dealt with at the start of this Part of the Rules 

as, unlike collective proceedings for damages which focus on the 

provision of corrective justice for individuals who are represented 

before the court, the effect of a collective interest injunction is to 

 
217 See, for instance, the French Consumer Code, Articles L-621-7 and 
following; also see Directive 2009/22/EC of the European Parliament and of the 
Council of 23 April 2009 on injunctions for the protection of consumers interests 
(the Injunctions Directive). 



Consolidated draft 

368 

benefit the society as a whole: they serve to put an end to conduct 

that is in breach of a public interest generally, i.e., consumer 

protection law, competition.  

2.  Such orders can also be sought as provisional measures. 

They can be brought by individuals in, for instance, personal injury 

cases or where an individual seeks relief against the use of an unfair 

contract term in a particular contract between the claimant and the 

defendant. They can also be brought in the collective interest where, 

for instance, businesses contract on standard terms that are unfair, 

or where there are ongoing violations of competition law. In the 

latter type of case a cease-and-desist order may be granted as a 

provisional measure on a collective basis (Rule 205). When brought 

in the collective interest they are likely to be brought by consumer 

associations or similar public interest entities that are given standing 

to bring such actions under the substantive law. Where such entities 

successfully apply for an injunction and where the defendant 

complies with it, the action benefits individuals and society as a 

whole. As a consequence such orders, as a matter of fact if not of 

law, apply erga omnes.  

3.  This Rule and Rule 205, as they supplement the general rules 

on parties in Part II and the general rules concerning provisional 

measures in Part X only deal with scope, legal standing, and the 

binding effect of such injunctions.  

Rule 205.  Entitlement to apply for a Collective 

Interest Injunction 

(1) Any entity authorised under national law to 

bring actions in the collective interest may apply for 

a collective interest injunction that requires the 

cessation of any infringement of the law. 

(2) Where appropriate the court may order 

additional measures such as the publication of its 

decision with a view to eliminating the continuing 

effects of the infringement. 

Comments: 

1.  Legal standing in respect of collective interest injunctions is 

a controversial issue. The right to apply for such injunctions should 

not, due to their nature, be limited to individuals, but should include 

entities that act on behalf of the public or a collective interest.  
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2.  In the European Union, the Injunctions Directive 2009 

required those entities that had been granted legal standing in one 

Member State to be granted the same right in other Member States. 

The procedural concepts behind standing, however, vary. Some 

member states, such as France, apply a procedural concept 

according to which it is a question of admissibility whether particular 

entities can bring proceedings for such an injunction. In other 

member states, such as Germany, Austria, by contrast, legislation 

implementing the Directive adopted a substantive law concept, the 

result of which is that only consumer associations and other entities 

listed in special rules are entitled to pursue such actions. 

3.  Irrespective of the approach adopted amongst European 

Union member states the consequences are, however, similar due 

to the nature of such injunction orders. As a consequence, Rule 205 

does not choose between the two approaches, but rather leaves it 

to national law to determine how to authorise entities to apply for 

such injunctions. 

Rule 206. Effect of collective interest injunctions 

A collective interest injunction binds the defendant 

in all future proceedings.  

Comment: 

Irrespective of general lis pendens and res judicata rules it seems 

appropriate that individuals should benefit from collective interest 

injunctions and should therefore be able to rely, in future 

proceedings, on a finding that the defendant violated the law. 

SECTION 2 – Collective Proceedings 

A.  General Part 

Rule 207. Collective Proceedings 

Collective proceedings are proceedings brought by 

a qualified claimant on behalf of a group of persons 

who it is alleged are affected by an event giving rise 

to a mass harm, but where those persons, known as 

group members, are not parties to the action. 
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Comments: 

1.  Rule 207 provides the basic rule for proceedings for collective 

redress (collective proceedings). It explains that group members are 

not and do not become parties in the proceedings, although the 

judgment or a settlement can be binding upon them. 

2.  The term “mass harm” is not restricted to particular fields of 

law and it can be any event which causes injury or damage to at 

least two persons. While this approach might seem to set the 

threshold for a collective proceedings at a low level, it is the 

approach taken by the European Union and a number of European 

jurisdictions. This enables courts to consider on a case-by-case basis 

whether a collective proceeding is the most effective mechanism to 

secure access to justice for group members and defendants.218 If 

any other minimum requirement for group members were set out it 

is difficult to see what justification there could be, i.e., any other 

choice of number would appear to be arbitrary. It should also be 

noted that a low minimum numerosity threshold does not imply that 

collective proceedings would be the appropriate mechanism, for 

instance, for a road traffic accident involving three people. In such 

a case joinder of proceedings of consolidation of proceedings is likely 

to be more appropriate. The question for the court will be whether, 

in any particular case, collective proceedings is the most appropriate 

means to prosecute and defend a claim or claims for relief (See Rule 

212). When assessing numerosity the court will equally have to 

consider the maximum number of group members within the scope 

of the collective proceedings.219 

3.  Collective proceedings under this Part can only be brought by 

and on behalf of claimants. This is the same approach taken by the 

European Union in the Recommendation 2013/396 and 2018 

Proposal. The rationale for this choice, which is not replicated in all 

European jurisdictions, is practical: in general there is little practical 

need for a defendant group to be represented by a collective 

defendant. In rare cases, such as copyright infringement cases, 

where numerous defendants are sued at the same time, their 

number will normally not require particular procedural rules which 

go beyond the rules on joinder (see Rules 36-38). 

 
218 See, for instance, Article 3(b) of Recommendation 2013/396; Article 3(3) 
of the 2018 Proposal. 
219 In the English competition case of Walter Merricks v MasterCard [2017] 
CAT 27 the group membership amounted to some 46.2 million people. 
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4.  The expression “qualified claimant” has been chosen in order 

to avoid the use of the term “representative”. The Rules also do not 

use the “representative action” in the context of collective 

proceedings although this is the terminology used in the European 

Union and, for instance, in the common law tradition. There are 

several reasons why the use of “representation” was not adopted. 

First, it may be confused with the representation of parties who lack 

litigation capacity (see Rules 30 and 31). It also may result in 

confusion with references to parties being represented by a lawyer. 

Secondly, it avoids another possible confusion due to the use of the 

term “representative action” in some European jurisdictions, such 

as France or Italy, where it has a specific meaning, which implies 

that represented persons are parties to the proceedings. The core 

idea of collective proceedings in these Rules is, however, to have 

only one party, or a limited number of parties, as claimants, in order 

to reduce the complexity of litigation and to enable the court to 

manage the proceedings more effectively. 

5.  The qualified claimant in these Rules represents the collective 

interests of all the group members. As such they do not, strictly 

speaking, represent them.220 

Rule 208.  Claimants Qualified to Bring Collective 

Proceedings 

A qualified claimant is: 

(a) an organisation authorised, in accordance 

with national law, to bring collective 

proceedings and whose purpose has a 

direct relationship with the event giving 

rise to the mass harm, 

(b) an entity which is established solely for 

the purpose of obtaining redress for group 

members and which satisfied the 

requirements of Rule 209; or 

(c) a person who is a group member and who 

meets the requirements of Rule 

209(a) - (c). 

 
220 Article 3(3) of the 2018 Proposal. 
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Comments: 

1.  The broad approach to legal standing taken in Rule 208 is 

consistent with the approach taken in a number of European 

jurisdictions and the approach taken in 2013 by the European Union. 

Three types of entities could potentially be authorised to be qualified 

claimants: long-standing organisations representing the interests of 

consumers, investors or other potential victims (Rule 208(a)); ad 

hoc organisations or private entities, which are established to 

represent the victims of a particular mass harm event (Rule 208(b)); 

and, natural persons who are themselves a member of the group of 

victims (Rule 208(c)). Under Rule 208 all three types of potential 

qualified claimants have legal standing to initiate a collective 

proceeding.  

2.  Rule 208(a) includes public regulators or public bodies 

authorised under national law to bring such proceedings. As rules 

on legal standing will often not be found in civil procedure codes, 

but in other regulations or statutes, no further specifications are 

necessary here. Some European jurisdictions, and the European 

Union Article 4 of the 2018 Proposal, have taken a different 

approach. They have confined legal standing to certain long-

standing entities like consumer associations or ombudsman. Such 

an approach is appropriate for collective proceedings that have a 

limited, sectoral scope of substantive application, such as consumer 

claims, and representative associations or public interest bodies 

which have existed for decades are considered to be able to bring 

such proceedings (for example consumer associations). As this Part 

does not restrict collective proceedings to specific sectors or types 

of claim, it cannot be assumed that a sufficient range of such bodies 

exists that would justify such a restrictive approach. It is for this 

reason that Rule 208(b) also gives legal standing to ad hoc bodies 

that meet the requirements of Rule 209. The general term “entity” 

was chosen in order to make clear that legal personality is not 

necessary. 

3.  It may be difficult to establish an ad hoc entity in some 

European jurisdictions. It thus appears to be necessary to provide 

for the possibility that natural persons can be authorised to act as a 

qualified claimant. In order to prevent lawyer-driven litigation, Rule 

209(d)prohibits lawyers from becoming a qualified claimant in a 

collective proceeding. This exception does not apply where a lawyer 

or anyone exercising a legal profession is a victim of mass harm and 
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a group member. This is why Rule 208(c) refers to Rule 209(a)-(c) 

but not (d). 

Rule 209. Requirements for qualified claimants 

A person or entity shall not be a qualified claimant 

unless: 

(a) they have no conflict of interest with any 

group member, 

(b) they have sufficient capability to conduct 

the collective proceeding. In assessing 

this issue, the court shall take account of 

the financial, human and other resources 

available to the putative qualified claimant 

If appropriate, the court may require 

security for costs (see Rule 243), 

(c) they are legally represented, and 

(d) they are neither a lawyer nor exercising 

any legal profession. 

Comments: 

1.  Due to the possibility for the abuse of collective proceedings, 

these Rules adopt the generally accepted approach in European 

jurisdictions and the European Union that safeguards must be in 

place concerning the authorisation of the qualified claimant.221 Rule 

209 in order to protect the interests of group members and 

defendants to such a proceeding therefore requires both natural 

persons and legal entities to satisfy certain requirements in order to 

have legal standing to bring a collective proceeding.  

2.  Rule 209 does not, however, require a qualified claimant to 

be a non-profit making body in order to protect both interests. It 

rejects this approach taken by, for instance, the European Union in 

its 2018 Proposal, as it cannot reasonably be expected that sufficient 

numbers of private actors will become active in the enforcement of 

the interests of a group of persons affected by a mass harm event 

if all kinds of financial incentive are excluded.  

 
221 See, for instance, recitals 13, 15, 21 of the Recommendation 2013/396 
and recital 4 of the 2018 Proposal. 
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3.  Rule 209(a) ensures that a qualified claimant can only be 

authorised if there are no conflicts of interest between it and group 

members. Such conflicts are, however, only relevant if they might 

have an influence on the claimant’s conduct of the collective 

proceeding, or any negotiation in, or settlement of, such 

proceedings. In cartel cases, for example, the group may consist of 

Small and Medium-sized Enterprises (SMEs) which all bought over-

priced products from the defendants due to a price-fixing cartel. 

Although the SMEs may be competitors on the same market, there 

is not necessarily a conflict of interest in the sense of Rule 209(a) if 

one of the SMEs acts as the qualified claimant. Each of the group 

members will have a common interest. Conflicts may, for instance, 

occur in product liability or pharmaceutical cases if some group 

members who have already suffered damage from the mass harm 

event intend to pursue the recovery of damages whereas another 

part of the group, who have not yet but may suffer injury and 

damage in the future, are only interested in securing a declaratory 

judgment. In such a situation it might be necessary to form sub-

groups, each with their own qualified claimant. 

4.  Rule 209(b) ensures that a qualified claimant has sufficient 

financial resources to enable them to pursue collective proceedings 

properly. This also, importantly, protects defendants by ensuring 

that the qualified claimant is able to pay any adverse cost orders. 

Where the court has doubts with respect to the sufficiency of the 

qualified claimant’s resources, an order for security for costs may 

be made under Rule 209(b). 

5.  In collective proceedings high costs may be involved for both 

parties. As the European or loser pays rule applies (see Rules 239 

and 241) defendants face a risk that a qualified claimant cannot 

meet adverse cost orders. In order to prevent a high threshold for 

access to justice, security for costs should not be a regular 

requirement for such claimants. When deciding whether security for 

costs is necessary, the court will balance the interests of the parties, 

assess the qualified claimant’s financial situation, and it may also 

take into account the prospects of the case on the merits. Where 

there is, based on a summary estimation of the court, a high 

probability of success for the group, no security should be requested 

as the defendant’s risk with respect to an adverse cost order is low. 

There is also no need to protect the defendant(s) for example in 

follow-on actions in cartel cases where there relevant cartel 

authorities have already issued a binding decision that the 
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defendant(s) participated in a cartel. Security for costs can, for 

example, be a deposit or a bank guarantee. Details of the nature of 

the security should be set out in the court order. 

6.  Rule 209(c) specifies that as collective proceedings always 

involve a certain level of complexity legal representation should be 

mandatory. 

7.  The broad wording of Rule 209(d) is intended to not only 

include lawyers or advocates, but also legal notaries, judges etc. It 

is not intended to include legal academics. 

Rule 210.  Collective Proceedings – Statement of 
Claim 

(1) A statement of claim in collective proceedings 

must include all relevant information available 

concerning 

(a) the event giving rise to the mass harm, 

(b) the group, 

(c) the causal connection between the event 

of mass harm and the loss suffered by the 

group members, 

(d) the similarity of the claims of the group 

members in law and fact, 

(e) whether compensation or other collective 

remedies are sought, 

(f) the financial and other resources available 

to the qualified claimant to pursue the 

collective proceeding, 

(g) evidence of the qualified claimant’s 

attempt to settle the group members’ 

claims. 

(2) Before commencing collective proceedings and 

upon the application of a qualified claimant, the 

court may issue an order preventing a potential 

defendant from bringing an action with respect to 

the event of mass harm. 
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Comments: 

1.  Rule 210 requires a qualified claimant to disclose all relevant 

information which the court needs in order to enable it to make a 

collective proceeding order under Rule 212.  

2.  Rule 210(1)(a)-(d) specify the minimum basic information 

that any qualified claimant would be expected to set out to enable 

the court to determine whether a collective proceeding order could 

properly be made. It requires a description to be given of the mass 

harm event underlying the collective proceeding, and of the group 

of persons that has allegedly been affected by it. If possible, the 

claimant must set out the the names and addresses of all group 

members. If the group consists of unidentified persons, it must give 

sufficient detail to describe the group exactly. 

3.  Rule 210(1)(e) assumes that the qualified claimant may seek 

any court order/remedy that is available in regular proceedings. This 

includes actions for the recovery of damages, as well as, for 

instance, for the reimbursement of a price paid, the repair of goods 

purchased, the replacement of defective products etc. As a 

consequence, any other form of performance by the defendant can 

be sought. Such a broad scope for remedies is apparent in 

Europe.222 Collective proceedings may also be in the form of a 

declaratory judgment or a collective interest injunction. Any 

combination of such remedies is also possible. 

4.  Rule 210(1)(f) concerns the funding of the collective 

proceedings. Only the qualified claimant is potentially liable for an 

adverse cost order. As such it is highly likely that the proceeding will 

involve the use of some form of public funding or third-party 

funding. Consistently with the general approach to party co-

operation and effective case management of proceedings, and to 

third-party funding, in these Rules, third-party funding of collective 

proceedings is permissible, but requires any party so funded to 

adopt a transparent approach to such funding (see Rules 6, 9, 49, 

237 and 245). As such a qualified claimant must provide the court 

and the defendant with information concerning their financial 

sources, particularly on any third-party funding. This is to ensure 

that the qualified claimant has sufficient financial resources 

available to pursue the collective proceedings and thus satisfy the 

requisite funding requirement. In so far as appropriate, the 

 
222 See, for instance, Article 6(1) of the 2018 Proposal. 
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information can be restricted to the fact that third-party funding is 

being used and to the funder’s identity. Such information should 

enable the court to assess whether the funding and the funder are 

capable of meeting any potential adverse costs award against the 

qualified claimant. No sensitive details on the funding terms should 

be given to the defendant, so as to ensure that defendants cannot 

use that information to build its procedural strategy based upon it 

(see, however, Rule 237 with comment 1). In the absence of such 

information, the court should not authorise a qualified claimant to 

act in collective proceedings. This approach differs from that of the 

European Union.223 It differs as these Rules recognise the 

importance of such funding to render collective proceedings a 

practical rather than a merely theoretical procedural mechanism the 

absence of available funding for such proceedings being a 

fundamental weakness in their development and use. The regulation 

of third-party funding is outside the scope of these Rules. It may, 

however, be necessary for European jurisdictions to regulate it. If a 

qualified claimant has insufficient resources to meet any adverse 

cost order, the court may require security for costs from it (Rules 

209(b), 243).  

5.  Rule 210(1)(g) is intended to prevent a “race to the 

courthouse” as well as unnecessary proceedings being commenced. 

It thus is a specific application of parties’ pre-commencement duties 

and the duty to seek to resolve disputes consensually (see Rules 3 

and 9). It thus requires any potentially qualified claimant to contact 

those parties that are likely to be defendants to any claim for relief 

before seeking to initiate collective proceedings, and to attempt to 

settle the dispute out-of-court (also see Rule 229). Information and 

evidence concerning such attempts should be included in the claim. 

For time limits concerning settlement attempts, see Rule 212(1)(d). 

This requirement could, however, increase the risk of “torpedo 

actions” filed by the potential defendant who becomes aware of a 

possible collective proceeding and may thus commence proceedings 

for a declaratory judgment. Depending on a broad or somewhat 

restrictive construction of the term “same cause of action” in Rule 

142 this rule may even encourage such “torpedo actions”. As a 

consequence, a second court seised of a collective proceeding would 

have to stay proceedings. This may increase the risk that a 

judgment for the recovery of damages would be delayed, and might 

finally be unenforceable in the case of defendant insolvency. Rule 

 
223 See, for instance, Article 7(2) of the 2018 Proposal. 
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210(2) therefore allows courts to issue anti-suit injunctions in order 

to prevent torpedo actions from the start. The necessity for such an 

injunction may occur in purely domestic settings, but they can be 

particularly important in cross-border cases where torpedo actions 

in another European jurisdiction, including European Union member 

states, can delay collective proceedings considerably. The question 

of whether anti-suit injunctions should be allowed in cross-border 

situations actually has to be resolved in the Brussels Ibis Regulation. 

While current European Union case law does not allow anti-suit 

injunctions in proceedings to which its Regulations apply, as long as 

there is, however, no clear solution in the Regulation and its 

application is limited to those European countries within the 

European Union, these model rules may help in this respect. 

However, it should be noted that the possibility of consolidation of 

actions (Rule 146) can prevent the “torpedo effect”.  

6.  For Rule 210(1)(d) see comment 4 on Rule 212(1)(c). 

Rule 211. Registration of Collective Proceedings 

(1) Upon the qualified claimant submitting a 

collective proceedings statement of claim to the 

court, the court must enter the proceedings into a 

publicly accessible electronic register. 

(2) After registration any other court must dismiss 

any collective proceedings against the same 

defendant(s) in respect of the same mass harm. 

Comments: 

1.  Rule 211 provides the basis through which information 

concerning pending collective proceedings can be disseminated. The 

easiest way to provide such information is through a partially 

publicly accessible electronic register, which can be consulted by all 

potential qualified claimants, lawyers, group members etc.  

2.  The effect of registration is not, however, restricted to the 

provision of information. Rule 211(2) helps to prevent parallel 

collective proceedings in respect of the same mass harm event. 

Traditional lis pendens rules cannot preclude a second collective 

proceeding being filed against the same defendant by another 

qualified claimant because the parties to the actions will be different. 

In small European jurisdictions, one court may have exclusive 

jurisdiction to try collective proceedings, but in other jurisdictions, 
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it is necessary to have a rule which prevents parallel actions within 

the same country. Rule 142(1) gives priority to the first action filed 

in case where proceedings involve the same cause of action and the 

same parties. If the qualified claimant is not the same in a second 

collective proceeding, Rule 142 will not apply, and according to Rule 

144 which refers to related proceedings and which does not require 

the identity of the parties in both proceedings to be the same, a stay 

of the second proceedings will not be mandatory. To protect 

defendants in collective proceedings Rule 211(2) bars any other 

collective proceeding against the same defendant with respect to 

the same mass harm event. An obvious counter-argument would be 

that such a rule encourages a “race to the court house” by qualified 

claimants. This is not, however, applicable in the context of these 

Rules. Any qualified claimant who is interested in conducting the 

pending collective proceeding can only be authorised to do so under 

the procedure set out in Rule 213(2) and (3), which is not based on 

a first-filed approach. Furthermore, qualified claimants must make 

an attempt to settle the dispute out of court before filing a collective 

proceeding (see Rule 210(1)(g)). 

3.  The register to be established under Rule 211 can be the 

same electronic platform provided for in Rule 220. It may be divided 

into publicly accessible sections and sections which are only 

accessible by the parties and group members. The electronic 

register could also be established at the European level and be used 

to register collective proceedings in all European or European Union 

jurisdictions. 

B. Admissibility of Collective Proceedings 

Rule 212. Conditions of Admissibility 

(1) The court may admit a collective proceeding if 

(a) it will resolve the dispute more efficiently 

than joinder of the group members’ 

individual claims, 

(b) all of the claims for relief made in the 

proceeding arise from the same event or 

series of related events causing mass 

harm to the group members, 

(c) the claims are similar in law and fact, and 



Consolidated draft 

380 

(d) except in cases of urgency, the qualified 

claimant has allowed the defendant or 

defendants at least three months to 

respond to a settlement proposal. 

(2) Upon application, the court may order any 

proceeding to continue as a collective proceeding. 

Comments: 

1.  In any collective proceeding the court must determine 

whether the proceedings are admissible on a collective basis. Such 

an admissibility decision under Rule 212 may be subject to appeal.  

2.  Rules 210 and 212 provide criteria to be taken into account 

when making an admissibility decision. The court will in particular 

consider the number of group members (numerosity) and whether 

individual actions as such, to the extent they are likely to be issued, 

will be capable of effective case management as individual claims 

(see Rules 2, 3, 5 and 6). Rule 212(1)(a) therefore also applies a 

superiority test which is common standard for almost all types of 

collective proceeding across the world. When making a decision on 

the good administration of justice, the court should take into 

account the complexity of the case with respect to its general court 

management powers (see Rules 49 and 50). In particular, it may 

consider the likely cost to group members of pursuing their claims 

individually and the value of each group member’s claim for 

compensation. Group members will not be liable for procedural costs 

because they are not parties to the collective proceeding (see Rule 

238(1)). Individual actions will therefore be more expensive and 

may not be a realistic option for individual group members. This is 

particularly likely to be the case where the amount of potential 

compensation for each group member is low. 

3.  Furthermore a collective proceeding is admissible only if all 

the individual claims for relief arise from the same event and 

therefore raise common questions of fact or law. The same event 

could be a so-called “single event mass harm”, e.g., a mass accident 

such as a plane crash, a chemical plant explosion etc., or it could 

arise from a series of related events, e.g., a so-called “single cause 

mass harm” such as the use of unfair contract terms, product 

liability cases, or liability for misleading information in capital 

market brochures, etc. 
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4.  Rule 212(1)(c) provides a requirement which is familiar to 

most forms of collective proceedings in European Union member 

states. It deliberately does not indicate what degree of closeness is 

required. Most European Union approaches use ‘similar’ claims with 

some extending to ‘related’ claims.224 Claims for relief that are 

related might still warrant collective proceedings, therefore the 

court should to decide on a case-by-case basis what degree of 

closeness suffices to authorise such proceedings. Similarity of the 

claims may arise from the same facts underlying each claim, but 

also from the applicable law. In cases in which according to the 

conflict-of-laws rules different sets of substantive law apply, but all 

claims are based on the same event, the collective proceeding 

should be admissible in principle (Rule 236). The court may, 

however, divide the group in sub-categories according to the 

applicable law (Rule 218(1)(d)). 

5.  Rule 212(1)(d) promotes the parties’ duty to seek to settle 

disputes (see Rule 9(1)) A period of negotiation of at least three 

months is thus required before collective proceedings can be 

initiated. 

Rule 213. Collective Proceeding Order 

(1) An order made under Rule 212 must include the 

following information: 

(a) the name and address, and other relevant 

contact details of the qualified claimant 

(b) a concise description of the event of mass 

harm giving rise to the collective 

proceeding; 

(c) the names or a description of all of the 

persons allegedly affected by the mass 

harm. The description must contain 

sufficient detail to enable any person 

allegedly affected by the event causing 

mass harm to know if they are within the 

group or not; 

 
224 See, for instance, in the United Kingdom, section 47B(6) Competition Act 
1998 (UK) and Rules of the Competition Appeals Tribunals, rules 79(1)(b) and 
73(2): “same, similar or related issues of fact or law”; and in France, Article L-
423-1, “une situation similaire ou identique”. 
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(d) the type of collective proceeding under 

Rule 215. 

(2) Before making an order under this Rule the 

court shall advertise a draft of the order and set a 

deadline for any other potential qualified claimants 

to apply under Rule 207. 

(3) The court shall determine which of several 

potential qualified claimants, if any, shall become 

the qualified claimant in the proceedings. It shall do 

so on the basis of the criteria set out in, among 

others, Rule 209. Where more than one qualified 

claimant is selected they must act jointly. 

(4) The collective proceeding order shall be 

advertised in a manner which the court considers 

will best bring it to the attention of any person likely 

to be affected by the event causing mass harm on 

which the proceeding is based. The advertisement 

shall invite such persons to opt-in to the proceeding 

and shall give information on how to do so. 

(5) The collective proceeding order or the refusal 

to grant such an order are subject to appeal by the 

qualified claimant and the defendant. 

Comments: 

1.  To admit the collective proceeding a court order is necessary. 

It must clearly identify the key information required by Rule 213(1). 

This is particularly important for group members, as it helps enable 

them to decide whether to opt-in or opt-out of proceedings (see Rule 

215(2)). 

2.  Rule 213(2) and (3) are based on experience in the 

Netherlands where following some mass events a large number of 

ad hoc foundations competed to secure the support of victims. This 

resulted in situations in which it was difficult for the group members 

to decide whom to support and for the defendant to choose with 

whom they wanted to enter into settlement negotiations. Such 

matters are not conducive to either effective settlement or the 

effective management of proceedings. In order to avoid such a 

situation arising under these Rules, it is for the court to determine 

which of several, where there are such, potential qualified claimants 

should be permitted to have the conduct of the proceedings.  
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3.  The approach adopted here to determining which of several 

potential qualified claimants should be authorised as such is set out 

in Rules 208 and 209. A first come, first served approach is not 

adopted, i.e., the first to file is not given priority. The question is 

one of suitability not priority.225 

4.  Rule 213(4) requires the court secure the publication of the 

collective proceedings order (see Rule 219). It may choose any 

method of publication which it considers best to notify all persons 

likely to be affected. If group members are identified and their 

names and addresses are available, they can either be notified 

personally or via the secure electronic platform under Rule 220 In 

opt-out proceedings, Rule 215(2)-(4) applies. 

5.  For Rule 213(5) see Rule 179(2)(f). 

Rule 214. Obligation of Qualified Claimant 

A qualified claimant must at all times act in the best 

interests of the whole group or sub-group, if a 

qualified claimant for a sub-group. 

Comments: 

1.  One of the core ideas underpinning collective proceedings is 

that the claimant who represents the group, or acts on the group’s 

behalf, must act in the group’s best interests at all times. Rule 214 

provides an explicit rule in this respect and thus provides the court 

with a discretion to impose sanctions upon the claimant where they 

violate those interests.  

2.  Collective proceedings’ rules, in general, must provide 

safeguards against misuse. Three potential conflicts of interest can 

arise: conflicts within the group; conflicts between the qualified 

claimant and the group as a whole; and, conflicts between the group 

and/or the qualified claimant on one side and the lawyer who 

represents the claimants on the other side.  

3.  The first potential conflict can be solved by establishing sub-

categories according to Rule 218(1)(d). The second potential conflict 

is addressed in Rule 214, which imposes an express obligation on 

the qualified claimant to act in the interest of the group or sub-

 
225 See, for instance, Article 1018e (4) of the Code of Civil Procedure of the 
Netherlands. 
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group. As the group members are absent from the proceedings, i.e., 

they are only present by representation, the court must supervise 

the qualified claimant to some extent. To enable effective 

supervision the court must be given the power to intervene if the 

qualified claimant does not act, or ceases to act, in the group or 

sub-group’s best interests. Where intervention is necessary, the 

court may then substitute the qualified claimant for another one 

(see Rule 218(1)(a)).The third potential conflict is addressed by 

specific provisions, such as the need to secure court approval of any 

proposed settlement in collective proceedings (see Rules 224, 225 

and 226) and those concerning the availability of specific litigation 

funding arrangements (see Rules 237, 238 and 245). 

Rule 215. Types of Collective Proceeding 

(1) Collective proceedings shall operate on an opt-

in basis unless the court makes an order under Rule 

215 (2). 

(2) The court may order that the proceedings will 

include all group members who have not opted-out 

of the proceedings under Rule 215(3) where it 

concludes that: 

(a) the group members’ claims cannot be 

made in individual actions because of 

their small size; and 

(b) a significant number of group members 

would not opt-in to the collective 

proceeding. 

(3) Where the court makes an order under Rule 

215(2) it must set a deadline for group members to 

notify the court that they wish to opt-out. In 

exceptional circumstances the court may permit 

group members to opt-out after the deadline has 

expired. 

(4) The court shall decide to whom and how 

notification under Rule 215(3) shall be given. 

Comments: 

1.  For many years, one of the most controversial issues in 

debates about collective proceedings has been the question whether 

to use the traditional class action opt-out mechanism or an opt-in 
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system that allows group members to better control whether or not 

their claim will be enforced against the defendant. Against the 

background of a strong principle of party autonomy governing 

European civil procedure, collective proceedings ought normally to 

be based on an opt-in mechanism. Group members will thus only be 

bound by the outcome of proceedings if they have expressly and 

actively informed the court that they have joined the collective 

proceeding. Such notification will ordinarily be effected through the 

use of a secure electronic platform under Rules 219 and 220. 

2.  An opt-in approach may not, however, be adequate for those 

cases in which the group members have suffered only minimal loss 

and due to their rational apathy they cannot be expected to become 

active and to opt-in to the proceedings. For the sake of an efficient 

enforcement of liability rules, which is a public good, exceptions 

from the opt-in approach must therefore be permitted. It is 

therefore in the interests of justice to enable a collective proceeding 

to be conducted on an opt-out basis. This is the most cost-efficient 

way of organising the group and which, according to insights from 

behavioural economics, tends to generate a much larger group 

compared to an opt-in system. An often raised argument against 

opt-out systems is the allegedly higher potential for misuse and 

frivolous claims. However, in practice, those European jurisdictions 

that permit opt-out proceedings, such as Belgium, Bulgaria, 

Denmark, Norway, or Portugal have not experienced an excessively 

large number of those claims. Provided that safeguards like court 

authorisation of collective proceedings and qualified claimants, 

effective court case management and the European or loser pays 

costs rule are in place and punitive damages are not available, it 

cannot be expected that an excessive amount of unmeritorious 

collective proceedings will be promoted by way of an opt-out 

mechanism. 

3.  A concern that carries more weight is, however, that the 

rational apathy of group members will often prevent them from 

claiming compensation from a fund established as a result of an opt-

out collective proceeding. The distribution of compensation funds 

may therefore become difficult if not impossible. In order to avoid 

this problem, an alternative solution could be the establishment of 

actions for skimming-off illegally gained profits from a defendant or 

disgorgement by public or private entities instead of opt-out 

collective proceedings. Such an approach is suggested by Article 

6(3)(b) of the EU Proposal 2018. It takes into account the fact that 
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the distribution of small amounts of redress may be 

disproportionate. The conclusion it draws is that the redress shall be 

directed to a public purpose, which serves the collective interest of 

consumers (or more broadly group members). Thus, although the 

proceedings suggested in the Proposal are not disgorgement 

proceedings, Article 6 (3) (b) explicitly accepts cy-près distributions 

of unclaimed compensation. Such disgorgement proceedings have 

the advantage that it is not necessary to distribute a compensation 

fund to the group members as they are not an instrument to 

compensate the victims of an event of mass harm. The money paid 

by the defendant will not, ordinarily, go to the members of the group 

in order to avoid enormous administrative efforts to distribute small 

amounts of money but may be paid to State budgets,226 to a 

charity227 or special purpose funds.  

4.  Compared to disgorgement proceedings opt-out collective 

proceedings based at least offer the opportunity to secure 

compensation for some group members. Proposed settlements may 

include cy-près solutions, which enable the unclaimed part of a 

compensation fund to be paid back to the defendant, or to be paid 

to non-profit institutions for a special purpose, such as consumer 

protection, the funding of future public interest or collective 

proceedings. Different jurisdictions have different solutions for this 

issue which is also a question of substantive law. Therefore the 

present Rules do not propose a firm solution here. Such settlements 

must be carefully scrutinised by the court under Rules 223, 224. In 

doing so the court may also take into account that, depending on 

the nature of the mass harm, the group members may not claim 

compensation because they may have difficulties in proving that 

they are actually members of the group and thus entitled to 

compensation, e.g., in cartel cases, consumers will often not 

possess documents or receipts proving that they have bought an 

over-priced product during a relevant period. For these cases it may 

be considered an adequate solution if the money paid by the 

defendant is used in a way which is close to compensation of the 

individual group members.228 

5.  The decision whether opt-in or opt-out procedure is an 

adequate mechanism depends on the number of individual claims 

 
226 As in Germany see, Section 10 German Unfair Competition Act. 
227 As in the UK see, Section 47C(5) of the Enterprise Act 1998. 
228 See, for instance, Article 6(3)(b) of the 2018 Proposal. 
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involved and an estimation of whether the group members have 

sufficient incentives to opt-in. The decision is best made by the court 

on a case-by-case basis, so as to enable it to take into account the 

features of the particular case such as the estimated amount of 

individual damages, the size of the group and the chance of notifying 

all or almost all group members, etc. The court should also consider 

whether group members have a realistic chance of bringing 

individual actions.  

Rule 216. Opt-in Proceedings 

(1) Where collective proceedings operate on an 

opt-in basis, group members must notify the court 

if they wish to join the proceedings in the manner 

specified by the court. 

(2) The court shall ensure that group member 

notifications are properly recorded in a public 

register, which may be established in accordance 

with Rule 220. 

Comments: 

1.  In respect of the res judicata effect of a judgment in a 

collective proceeding (Rule 227) and the binding effect of a court 

approved settlement (see Rules 225 and following and Rule 232 

(d)), it must be clear who opted-in to the proceeding. This can 

become particularly relevant where a group member, or individual 

who could have been a group member, seeks to initiate separate, 

individual, proceedings. It is also important in respect of any 

distribution of damages arising from the proceedings.  

2.  Consequently, the court may provide different ways for group 

members to notify it that they wish to join the collective proceeding, 

e.g., by written statements submitted to the court or registration on 

the secure electronic platform. If the qualified claimant has invited 

group members to register with it in preparing the collective 

proceeding, such a list of registrations may also be submitted to the 

court and be an equivalent to an opt-in declaration, if the qualified 

claimant had informed the group members in this respect before 

registration. In any event, the court must ensure that there is a 

register which identifies the group members who opted-in (Rule 

216(2)). 
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Rule 217. Individual Actions 

(1) Group members who have opted-in under Rule 

216 or who have not opted-out under Rule 215(3) 

cannot bring an individual court action in respect of 

the same event of mass harm against a defendant 

to the collective proceeding. 

(2) In cases under Rule 215(2) any group member 

who brings an individual action against a defendant 

to collective proceedings during the opt-out period 

shall be treated as having opted-out of the 

proceedings. 

(3) Any time limit provided in national law for 

individual actions to be brought by a group 

member in respect of loss caused by the event of 

mass harm shall be suspended from the date of 

commencement of the collective proceeding. The 

period of suspension shall end when 

(a) the collective proceeding is withdrawn or 

dismissed; or 

(b) the group member opts-out under Rule 

215(2)-(4). 

(4) Where Rule 217(3)(a) or (b) apply, the 

remaining limitation period for individual claims will 

start six months after the withdrawal, dismissal or 

the date on which the opt-out was effected. 

Comments: 

1.  In order to protect a defendant from parallel proceedings 

arising from the same mass harm event, Rule 217 bars group 

members from bringing individual proceedings. It is necessary to 

have an explicit rule because according to general rules on lis 

pendens individual actions may not be automatically inadmissible, 

e.g. as the parties to the collective and individual proceedings will 

not be the same, as group members are not parties to the collective 

proceedings. Rule 144 only permits a stay of proceedings where 

proceedings are related, but for collective proceedings a stricter rule 

seems necessary in order to protect the defendant from multiple 

proceedings, as well as to protect the judicial system from a 

disproportionate use of its resources. Parallel individual proceedings 

thus are barred for group members who have opted-in to collective 
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proceedings. They can bring individual actions only if they exit the 

collective proceeding. Where the collective proceeding operates on 

an opt-out basis under Rule 215 (2) the group members will not be 

personally known to the qualified claimant or the court seised of the 

proceedings. If they initiate individual proceedings without having 

opted-out of the collective proceeding, a defendant will become 

aware that the claimant in the individual proceedings is part of the 

group as described in the collective proceeding and may inform the 

court of that fact. Consequently, the claimant to the individual action 

shall be treated as having opted-out of the collective proceeding. 

2.  According to Rule 217(3) time limits are suspended. This 

refers to the commencement of the proceedings which can either be 

the filing of the claim or the service of the documents instituting the 

proceedings (Rule 145). 

3.  Rule 217(4) concerns the situation where a collective 

proceeding is withdrawn or dismissed or if a group member opts-

out of it. In such circumstances, the time limit for the prescription 

of individual claims must be restarted. However, to avoid a situation 

where an individual may have very little time left to assert their 

individual claim for relief, this Rule applies a minimum six-month 

period. 

C .  Case Management of Collective Proceedings 

Rule 218. Case Management Powers 

(1) In collective proceedings, the court has 

additional case management powers, including the 

power 

(a) to remove a qualified claimant of a group 

or any sub-group if they no longer satisfy 

the conditions in Rule 208 and Rule 209 or 

fails to act in the interests of all group 

members, 

(b) to authorise, with their consent, a new 

qualified claimant, 

(c) to modify the description of the group, 

(d) to divide a group into sub-groups and to 

authorise, with their consent, a qualified 

claimant for each sub-group, 



Consolidated draft 

390 

(e) to dismiss the collective proceeding or to 

order it to continue as individual 

proceedings if there is no longer a 

qualified claimant 

(f) to direct the correction of the group 

register (Rules 216(2) and 220). 

(2) The court may hear any person it considers has 

an interest in the management of the case before 

making any case management order under this Rule. 

Comments: 

1.  Rule 218(1)(a) is based on the assumption that a qualified 

claimant is identified by filing a collective proceeding and by fulfilling 

the requirements under Rule 208 and Rule 209. The court will, 

however, supervise the qualified claimant’s activities in the interest 

of the absent group members. It will do so particularly in opt-out 

proceedings where group members have not explicitly joined the 

proceeding. In carrying out this supervision, it is within the court’s 

management power to substitute the qualified claimant if they are 

no longer qualified or if they fail to act in the group members’ best 

interests (see Rule 214). 

2.  Rule 218 provides the court with a wide power to act in the 

interests of absent group members. It requires the court to 

supervise the activities of the qualified claimant in this respect. This 

does not necessarily conflict with the neutral and independent role 

of the judge, although the court is in a different position compared 

to individual proceedings. The situation of the absent group 

members requires more active involvement on the court’s part.  

3.  As the group members will not normally be in a position or 

not be willing to supervise the qualified claimant themselves, the 

court may substitute the qualified claimant of its own motion (ex 

officio). It is also not necessary for another qualified claimant to 

have applied to be substituted for the court to make such an order. 

If a qualified claimant is a natural person and a member of the group 

(Rule 208(c)), they will, for example, no longer satisfy the 

requirements under Rule 208 if they assign or transfer their claims 

during the proceedings. As they will no longer have a personal 

interest in the outcome of the litigation it cannot be assumed that 

they will act in the interest of the group any more. In order to 

prevent the collective proceeding collapsing in such circumstances, 
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the court must be able to substitute a new qualified claimant. The 

new qualified claimant may be substituted only if they satisfy the 

requirements in Rules 208 and 209. If the group or the lawyer 

representing the group cannot identify a new qualified claimant the 

proceedings must be dismissed. The same applies with respect to 

the substitution of a qualified claimant of any sub-group. 

Rule 219. Advertisements 

(1) In collective proceedings the court shall 

advertise or shall require advertisement 

(a) when a qualified claimant is removed or 

authorised, 

(b) when the description of the group is 

modified or the group is divided into sub-

groups, 

(c) when a collective settlement is offered, 

(d) when any order or judgment is made, 

(e) of information about the secure electronic 

platform under Rule 220; and 

(f) if the collective proceeding is dismissed or 

withdrawn. 

(2) The advertisement shall be made in a manner 

which the court considers will best attract the 

attention of any person likely to be affected by the 

event causing mass harm and in sufficient time to 

allow affected persons a reasonable opportunity to 

participate as they see fit in the proceedings. 

Comments: 

1.  Basic information concerning the proceedings should be 

available to the public and to unidentified group members. Rule 219 

therefore provides a mandatory rule concerning the content of such 

notice via public advertisements. 

2.  In order to ensure that such adverts are tailored to the 

circumstances of specific proceedings, the court should exercise its 

case management powers to determine their form and content. 

Such information can be made available via the secure electronic 

platform (see Rule 220). 
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Rule 220.  Communication – Secure Electronic Plat-
form 

The court must create or authorise the creation of a 

secure electronic platform for the efficient 

management of the collective proceeding. 

Comments: 

1.  Rule 211 requires a collective proceeding be entered onto a 

register. The same register can be used as a secure electronic 

platform under Rule 220. Thus it can also be an easy and cost-

efficient way of facilitating communication between the court, the 

parties and/or group members. It can also be a tool, in addition to 

public advertisements under Rule 219 such as publications in 

newspapers and on the internet or other media, to facilitate the 

dissemination of information concerning the proceedings. 

Alternatively, access to it could, if necessary, be restricted to the 

parties and the group members.  

2.  The platform should enable the court and parties to identify 

the group members. In particular, it could be used to provide 

information to the group members such as pleadings submitted by 

the parties, the announcement of court hearings, court orders, etc. 

It could also be used to register opt-in or opt-out declarations by 

group members.  

3.  Rule 220 does not specify who should be responsible for 

setting up and maintaining the electronic platform. Traditions across 

European jurisdictions vary in so far as the allocation of 

responsibility for distributing information concerning court 

proceedings is concerned. As such, responsibility for operating the 

platform and in respect of its content could lie with the court or, 

upon court authorisation of the court, with the qualified claimant. 

D .  Settlements in Commenced Collective Proceedings 

Rule 221. Court Approval 

A group member will not be bound by any 

agreement settling a collective proceeding in whole 

or in part unless that agreement is approved by the 

court. 
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Comments: 

1.  It is a general standard of collective proceedings that 

settlements need court approval. Settlements negotiated by a 

qualified claimant and the defendants are not a normal settlement 

agreement between the parties because they intend to bind group 

members who are not involved in the negotiation process. Court 

approval is therefore necessary to protect the group members’ 

interests and to provide a safeguard against conflicts of interests 

within the group or between the group and a qualified claimant or 

between the group and the lawyer representing the qualified 

claimant. 

2.  Court approval is necessary only if there is a collective 

settlement made in the interest of the group or a sub-group. If a 

single group member enters into an individual settlement 

agreement with the defendant(s) there is no need for court 

approval. This also applies if a qualified claimant, who is a group 

member, negotiates a settlement only on their own behalf. 

Rule 222.  Application for the approval of a 

settlement agreement 

(1) A party to a proposed settlement agreement 

may apply to the court for approval under Rule 221. 

(2) The application for approval shall include: 

(a) The description of the group whose 

members will the bound by the settlement, 

(b) a copy of the proposed settlement 

agreement. In a collective proceeding for 

compensation, the proposed agreement 

shall include the total amount of 

compensation payable, and the criteria for 

distributing the compensation to each 

group member; 

(c) the proposed administration of the 

compensation fund and method of 

distributing the compensation payment to 

group members, and 

(d) a concise statement of reasons showing 

why the terms of the settlement 

agreement are fair and adequate. 
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Comments: 

1.  For the court’s consideration of an application for approval of 

a settlement, the group must be defined with clarity (Rule 222(2)). 

The application must also contain all the information required by 

Rule 222(2)(a)-(d), and particularly the information required by 

Rule 222(2)(d) without which the court will not be able to assess 

whether the proposed settlement is fair and adequate (Rule 

223(1)(a)). The court may require the provision of other information 

to enable it to consider the proposed settlement (Rule 223(1)(a)). 

2.  There is no requirement in this Rule, or these Rules 

generally, for detailed information to be provided concerning the 

administration of a compensation fund. It is up to the parties to the 

settlement agreement to determine the mechanism through which 

the fund should be administered. In complex cases it may be 

appropriate for an administrative board to be established to manage 

the compensation fund. Such a board could then, as is the case in 

the Netherlands, include at least one legal and one economic expert.  

3.  Rule 208(b) and (c) should not be interpreted to prevent cy 

près distributions of any residue of a compensation fund in opt-out 

proceedings under Rule 222(2)(b).229 

Rule 223. Procedure for Approving Settlements 

(1) Before approving a settlement the court may 

(a) make any order necessary to obtain further 

information in order to assess the fairness 

and adequacy of the proposed settlement,  

(b) appoint an expert to assist the court. 

(2) The court must 

(a) advertise the proposed settlement 

according to Rule 219, ensuring that it is 

clear that the court has not reached a 

conclusion on the fairness of the 

settlement, 

(b) fix a period within which any comments 

may be made, and 

 
229 See, for instance, the approach in Section 47C(5) of the Competition Act 
1998 (UK), which permits “damages not claimed by the represented persons 
within a specified period must be paid to the charity”. 
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(c) consider all comments made by the group 

members and the parties. 

(3) The court may consider all other relevant 

comments received. 

Comments: 

1.  Rule 223(1) enables the court to obtain such further 

information it considers useful or necessary to assess the fairness 

and adequacy of a proposed settlement. court orders may, for 

instance, include the production of documents by the parties or by 

group members. In particular the court may hold an oral hearing (a 

fairness and adequacy hearing) with the parties and group 

members. It may also require the provision of expert opinions by, 

for instance, an economist or an accountant to assist it in assessing 

the settlement (see Rules 119-120). 

2.  The court should not approve any proposed settlement until 

the group members have been given an opportunity to submit 

comments (Rule 223(2)(c)). Therefore, when advertising the 

proposed settlement the court must ensure that it is clear that 

approval has not yet been given. It must do this in order to ensure 

that group members are not mislead, and hence do not submit 

responses. 

3.  All group members should have a fair chance of submitting 

comments on the proposed settlement. The court may use the 

secure electronic platform for the submission of statements (Rule 

220). Legal representation must not be required for a group member 

to submit such a statement. Statements may also be made by any 

organisation or interest group, the purpose of which is closely 

related to the event that gave rise to the mass harm (and see 

Rule 43). 

Rule 224. Settlement Approval Orders 

The court shall not make an order approving a 

settlement agreement where 

(a) the amount of compensation agreed for 

the group or any sub-group is manifestly 

unfair, 

(b) the terms of any other undertaking by a 

defendant are manifestly unfair, 
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(c) the settlement is manifestly contrary to 

the public interest (ordre public) or 

(d) the terms, whether contained in the 

proposed settlement agreement or not, as 

to the payment of legal and other 

associated costs of the action are 

manifestly unreasonable. 

Comments: 

1.  It is a common standard in collective proceedings that 

settlements can be court approved only if the court considers the 

settlement terms to be fair and adequate for the group members. 

Settlements must also not violate public policy. Nevertheless it is 

difficult for the court to assess the terms of the settlement. The 

qualified claimant and the defendant having reached a settlement 

will not submit arguments to the court against approval. The group 

members will also often not be able to make an assessment 

themselves of the settlement terms, at least not without consulting 

a lawyer. Moreover, group members may well not be interested in 

becoming, or able to become, active in this respect if the individual 

compensation is low. The court must therefore be able to use all 

relevant sources of information to identify possible conflicts of 

interests or unfair settlement terms (Rule 223). 

2.  Rule 224(a) requires the court to consider whether the 

amount of any compensation under the proposed settlement is 

manifestly unfair considering the potential outcome of the pending 

litigation. In considering this the court should only make a summary 

assessment based on the situation at the time of the settlement. It 

should also consider whether the settlement terms arose due to any 

collusion between the qualified claimant and the defendant. 

3.  Rule 224(b) is also concerned with ensuring that the 

settlement terms are not manifestly unfair. Settlement terms may, 

for example, have effects on the market in general or a defendant’s 

competitors, for instance if a defendant agrees in the settlement to 

fix the prices of a product for a certain period. Particularly in respect 

of so-called coupon settlement or cy près solutions offered in the 

settlement the court may consult economic experts on the 

consequences of such a settlement. 
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4.  Rule 224(d) enables the court, for instance, to determine 

that in cases of small individual claims it would normally be 

considered unfair to impose costs on the group members. 

5.  If a court concludes that the proposed settlement is not fair 

and adequate or does not meet the requirements of Rule 224, before 

it dismisses the application it should inform the parties of its 

concerns and may set a time limit for them to modify the proposed 

settlement or present another settlement proposal. 

Rule 225. Approved Settlements in Opt-in Actions 

An approved settlement binds all group members 

who have opted-in at the time the order approving 

the settlement is made. 

Comments: 

1.  Where proceedings are based on an opt-in mechanism, as a 

matter of logic, any settlement negotiated during the litigation will 

only be made on behalf of those group members who opted-in. 

Consequently, Rule 225 specifies that only those group members 

who had opted-in prior to the settlement would be bound by it. 

2.  While a more flexible rule could be adopted here, which 

would allow the court to allow further group members to opt-in after 

the settlement has been reached and hence extend its preclusive 

effect, it would have a number of disadvantages. It would 

undermine any incentive for a group member to opt-into 

proceedings from the outset. Furthermore, allowing additional group 

members to opt-in after the settlement would alter the basis on 

which the defendant has negotiated the settlement. It would, 

moreover, diminish the settlement amount due to the members who 

had opted-in prior to the settlement where the settlement figure 

was a fixed global sum of compensation, i.e., permitting group 

members to opt-in post-settlement would diminish the amount of 

compensation due under the settlement to each group member who 

had opted-in prior to the settlement. Given these issues, such a rule 

was not adopted. 
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Rule 226.  Approved Settlements in Opt-out Pro-
ceedings 

An approved settlement binds all group members 

unless they have opted-out of the collective 

proceedings at the time the order approving the 

settlement is made. 

Comments: 

1.  Where collective proceedings are based on an opt-out 

mechanism a settlement approved by the court will have a binding 

effect on all group members who have not opted-out.  

2.  It is not appropriate to provide a further opportunity for 

group members to opt-out of the settlement. If group members 

were permitted to opt-out of a settlement, a defendant would not 

be able to calculate the risks of a settlement properly. There is a 

need for legal certainty for defendants with respect to the scope of 

claims which will be finally settled. The best way to protect the 

interests of group members is not to provide a second chance to 

opt-out, but rather to require the court to approve the settlement 

and to provide it with a range of means to secure any information 

necessary to enable it to assess the settlement’s fairness. 

3.  See Rule 235(2) on the binding effect of settlements in a 

cross-border situations. 

E .  Judgments in Collective Proceedings 

Rule 227. Effect of Final Judgments 

(1) A final judgment of the court in collective 

proceedings binds 

(a) all of the parties, and all group members 

who have opted-in to the proceedings; or 

(b) all of the parties, and all of the group 

members resident in the forum State who 

have not opted-out of the proceedings 

within the period set by the court in Rule 

215(3). 

(2) No other collective proceeding may be 

commenced in respect of any claims for relief 

determined in a final judgment. 
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(3) A final judgment may be enforced by the 

qualified claimant. If the qualified claimant does not 

enforce the final judgment within a reasonable time 

any group member, with the court’s permission, 

may enforce the final judgment. 

Comments: 

1.  Rule 227(1) prevents parties and group members who opted-

in or did not opt-out of proceedings from pursuing new or a further 

individual claim for relief on the same grounds. The general rules on 

res judicata may not allow such an effect (Rule 151). Rule 227(1)(b) 

restricts the binding effect of the judgment to group members in the 

forum State who have not opted-out because Rule 235 sets out that 

with respect to foreign group members an opt-in mechanism must 

apply. 

2.  Rule 227(2) is required in order to protect defendants from 

the possibility that another qualified claimant could bring further 

collective proceedings based on the same mass harm as that which 

formed the basis of the immediate proceedings. General res judicata 

rules may not suffice to provide a sufficient preclusive effect because 

the parties to subsequent proceedings will not be the same. In so 

far as opt-in collective proceedings are concerned further such 

proceedings may be filed by a different qualified claimant in the 

interest of those group members who have not opted-into the earlier 

proceedings. 

3.  Rule 227(3) provides that it is for the qualified claimant to 

enforce a judgment in collective proceedings. Should the qualified 

claimant fail to enforce the judgment the court may decide whether 

and when an individual group member can enforce the judgment 

either on behalf of the group or on their own, individual, behalf. 

Rule 228. Amount of Compensation 

A final judgment that sets the amount of 

compensation in a collective proceeding shall 

include 

(a) the total amount of compensation payable 

in respect of the group or any sub-group. If 

an exact calculation of this amount is 

impossible or excessively difficult, the 

court may estimate the amount, 
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(b) the criteria for distributing the 

compensation to each group member, and 

the method of administration of the 

compensation fund. 

Comments: 

1.  In collective proceedings, the exact calculation of individual 

group member’s damages is often difficult or impossible to achieve. 

Substantive law, in such circumstances, can permit the court to 

estimate the damages to the group members as a whole, and 

thereafter distribute those damages according to specified criteria. 

Consequently, Rule 228 simply requires that a judgment set the 

total amount of compensation to be paid, the criteria for distributing 

it to the group members, and the method of its distribution. This 

latter point may include the appointment of administrators for the 

compensation fund. It may also result in the court imposing 

particular conditions on the qualified claimant as the administrator 

of the fund, e.g., making its administration subject to supervision 

by the court supervision, a public regulator, or a legal or economic 

expert. 

2.  Rule 228(2) thus provides the court with a broad discretion 

in respect of the administration of the compensation fund. Where 

there is a settlement it is up to parties to the settlement agreement 

to agree upon the means by which the fund should be distributed 

and administered. 

3.  Where national legislation permits a court to estimate the 

amount of damage, that may be applied in collective proceedings.  

F. Collective Settlements outside Collective Proceedings 

1.  In the event of mass harm, settlement without the need to 

engage in contentious litigation should be available to potential 

claimants and defendants. 

2.  Where a potential defendant admits liability in principle, it 

should not be necessary to initiate collective proceedings simply in 

order to settle the dispute. In such situations a special procedural 

mechanism is necessary to safeguard the interests of the group 

members, but which also allows the proposed settlement via a 

simplified process to become binding. In the Netherlands, the Act 

on Collective Settlements of 2005 (the Dutch WCAM) provides a 
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successful model for such an approach. This model has, for instance, 

been adopted in other European jurisdictions, e.g., Belgium, 

Slovenia, the United Kingdom, and as of 2018 with proposals to 

adopt the approach being considered in Switzerland. 

3.  Given its utility the Dutch model was adopted as the basis for 

the following Rules. However, whereas existing settlement 

proceedings are generally based on an opt-out procedure, the 

approach to settlements outside collection proceedings is a matter 

for the parties to determine, i.e., it could be either based on an opt-

in or opt-out basis (see Rules 230 and 231). Whichever approach 

the parties wish to adopt is subject to court approval.  

4.  Out-of-court settlements can be reached based on 

negotiations between a qualified claimant and the defendant. They 

may also be facilitated by a mediator or an ADR organisation. This 

section of the Rules only deals with proceedings for the court 

approval of such settlement agreements. 

Rule 229. Standing to Reach Settlement 

(1) Any entity fulfilling the requirements in Rule 

208 (a) and (b) to be a qualified claimant may reach 

a collective settlement agreement for a group even 

where a collective proceeding order has not been 

made. 

(2) Any such collective settlement agreement shall 

be negotiated in good faith for the benefit of all 

group members. 

Comments: 

1.  The Dutch WCAM allows long-standing and ad hoc 

associations to negotiate settlement agreements with persons or 

entities that are potentially liable for a mass tort. It does not, 

however, specify the requirements of representativity of the 

associations negotiating on behalf of, for instance, tort victims 

without having an explicit mandate to do so. It is up to the 

Amsterdam Court of Appeal which must approve the settlement to 

decide whether the association actually represents the interests of 

the mass tort victims adequately. In practice, and to provide 

guidance absent in the Dutch legislation, a claims code is often used 

to guide the approval process. This code was drafted by a group of 

lawyers and currently provides rules for the structure and 
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governance of the associations and foundations. It is, however, a 

non-binding instrument which applies on a voluntary basis. To 

overcome this gap in the Dutch approach to settlement, Rule 229 

applies the criteria provided in Rule 208. Therefore any person, 

public regulator or private entity which intends to negotiate a 

collective settlement in the interest of group members must meet 

the same requirements as a qualified claimant. 

2.  Rule 229 does not authorise natural persons who are group 

members (Rule 208(c)) to negotiate an out-of-court settlement 

because there is a certain risk that a defendant may select a specific 

group member in order to negotiate a low level of settlement. Apart 

from these cases of clear misuse it is not very likely that potential 

defendants will enter into settlement negotiations with individuals. 

They will prefer to settle the case with an entity or association 

described in Rule 208 (a) and (b) which will be supported by a large 

number of group members. 

Rule 230.  Application for Approval of Collective 

Settlement 

(1)  An application to the court for approval of a 

collective settlement agreement in accordance with 

Rule 229 must be made by all of the parties to it.  

(2)  The application shall include all of the 

information required under Rule 222(2). It shall 

also specify whether a binding settlement shall be 

reached on an opt-in or an opt-out basis. 

Comments: 

1.  Rule 230 allows a joint application to be made by the parties 

to a settlement. They will generally be a potential qualified claimant 

and the potential defendant or defendants to collective proceedings. 

The application must provide all information specified in Rule 222.  

2.  In many European jurisdictions the procedure for court 

approval is based on an opt-out mechanism. This provides an 

opportunity for a large number or all of the group members to 

participate and be bound by the settlement. With an opt-in 

mechanism the number of group members will normally be smaller. 

Any settlement would thus be less attractive to a potential 

defendant who is interested in securing global peace through the 

settlement and removing the potential claim from its books. 
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Notwithstanding these points, Rule 230 adopts a different approach. 

It places more emphasis on the dispositive principle, and leaves it 

to the parties to the settlement to determine whether they want an 

opt-in or opt-out mechanism to be applied. There may, for instance, 

be good reasons to prefer an opt-in mechanism in international 

cases where a defendant may fear that the preclusive effect of the 

settlement will not be recognised in other jurisdictions if the 

settlement were to be based on an opt-out mechanism. Difficulties 

in giving notice to all group members by public announcements may 

also be an argument in favour of adopting an opt-in approach.  

3.  Defendants may, however, often prefer an opt-out 

mechanism in order to maximise the extent of the settlement’s 

binding effect, i.e., to extend it to as many group members as 

possible. If the court adopts a different approach and considers an 

opt-in mechanism to be more appropriate, it may refuse to approve 

a settlement. In such circumstances it should give the parties an 

opportunity to submit a new settlement proposal. 

Rule 231. Approval Procedure 

The procedure for approval of collective settlements 

in Rule 223 applies to any application to approve a 

collective settlement following an application under 

Rule 230. 

Comments: 

1.  The same rules which apply for the approval of a settlement 

negotiated during pending collective proceedings can be applied to 

a settlement proceeding that fall outside the scope of such 

proceedings. As such the court must take the same steps necessary 

to obtain information in order to assess the fairness of a proposed 

settlement.  

2.  Any proposed settlement must be advertised in accordance 

with Rule 219, with a period fixed within which comments may be 

made. When advertising the proposed settlement the court must 

ensure that it is clear that it has not reached a conclusion on the 

fairness of the settlement. Unless this is made clear group members 

may be misled and thus refrain from making comments or raising 

objections to the settlement. 
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Rule 232.   Approval Order and Opt-in/Opt-out 
Procedure 

The court must approve the proposed collective 

settlement on the basis of Rule 224. 

(a) If the court does not approve the 

proposed collective settlement it must 

give its reasons for refusing to approve it, 

and must remit the agreement to the 

parties. 

(b) The court must advertise the approved 

settlement in accordance with Rule 

219(2), give information on whether the 

settlement shall become binding based on 

an opt-in or opt-out procedure, and fix a 

period of at least three months for the 

group members to opt-in or opt-out. The 

court shall decide to whom and how the 

notification to opt-in or to opt-out shall be 

given. If the terms of the settlement 

require a fixed number or percentage of 

group members to accept the settlement 

this must also be communicated clearly. 

(c) After the period fixed for opt-in or opt-out 

notifications and, where applicable, if the 

necessary number or percentage of 

group members have opted-in or have 

not opted-out, the court shall declare the 

approved settlement binding. Otherwise 

the court shall declare that the approval 

proceedings have been terminated 

without a binding settlement. 

(d) An approved settlement shall bind all of 

the persons who have opted-in to the 

settlement or who have not opted- out of 

the settlement. 

Comments: 

1.  Settlement approval follows the same criteria as set out for 

a collective settlement negotiated with a collective proceeding 

pending in Rule 224. If the proposed settlement does not meet the 

requirements of Rule 224, before dismissing the application the 
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court must inform the parties of its concerns and may set a time 

limit for them to present another settlement proposal. Otherwise the 

application must be dismissed. This also applies if the court 

considers the suggested opt-in or opt-out procedure to either be 

inappropriate or unfair in the circumstances of the immediate 

circumstances. 

2.  Once the court has approved the terms of the settlement, 

and not before that, the group members who are to be bound by 

the settlement can decide whether or not they want to accept the 

settlement. As a consequence, any approved settlement must be 

published, giving all the necessary information on the compensation 

to be paid in total, the amount to be paid to individual victims or 

group of victims, and the mechanism through which the funds are 

to be distributed. If group members or victims have previously been 

identified by their names and addresses, the court shall ensure that 

the requisite information is provided to them individually. Such 

persons as are to be bound by the settlement shall have at least 

three months to decide whether they want to accept the settlement 

or not.  

3.  Some European jurisdictions specify a particular threshold for 

a settlement to become binding in terms of a minimum number of 

group members or the percentage of group members who must 

accept the settlement either by opting-in or by not opting-

out.230Such regulation and any particular percentage applicable to 

the settlement can, however, be left to the parties of the settlement. 

It requires no specification in these Rules. Defendants, particularly, 

will have an interest in ensuring that a large number of group 

members will accept the settlement and will propose a provision for 

the settlement accordingly. If there is a minimum threshold 

requirement for the settlement to become binding, this should be 

set out clearly in the information provided to group members as it 

may have an impact on their decision to opt-in or opt-out of the 

proposed settlement. 

4.  Finally, after the period during which group members must 

either notify the court that they are either opting-in or not opting-

out of the proposed settlement has expired, the court must declare 

the settlement binding or not binding. In doing so it must take 

 
230 See, for instance, Section 17 of the German KapMuG, which requires that 
less than 30% of the group members opt-out. 
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account of any minimum threshold requirement and whether it has 

been met or not.  

SECTION 3 – Cross Border Issues 

Within the European Union 

Rule 233. Recognition of Qualified Claimant 

The recognition of a claimant as a qualified claimant 

by a court in an order made under Rule 213(1)(a) 

binds every other court in European Union member 

States without the need for further application for 

recognition in relation to actions arising from the 

same event of mass harm. 

Comments: 

1.  Rule 233 adopts the approach set out in Article 3 of the 

Injunctions Directive. It requires the mutual recognition of qualified 

claimants in European Union member States.  

2.  Where multiple proceedings arise from the same mass harm 

event in several member states, Rule 233 ensures that a qualified 

claimant is not required to seek authorisation in each member state. 

Consequently, it also ensures that qualification for authorisation as 

a qualified claimant is not interpreted differently across member 

states; and, thus it avoids conflicting judgments being given in 

different member states. 

Rule 234. Judicial Co-ordination 

(1) When a mass harm has cross-border effects, 

the registry entries for each collective proceeding 

shall be made available on the European e-justice 

platform or any similarly effective platform. 

(2) European Union Member States’ courts must 

use their best effort to co-ordinate collective 

proceedings in different member states in order 

to avoid irreconcilable judgments or settlement 

approvals. 
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Comments: 

1.  Dissemination of information on pending collective 

proceedings can be very useful for group members and other 

potential qualified claimants in other European Union member 

states. Conversely, it must be recognised that disseminating 

information on collective proceedings through disclosing the identity 

of defendants may potentially have an adverse effect on the 

situation of the defendant whose liability has not yet been 

established. As a consequence the present Rules, require publication 

of collective proceedings which have already been filed: intended or 

prospective collective proceedings cannot thus be registered. 

Additionally, before a qualified claimant files a collective proceeding 

they must try to settle the case out-of-court. Defendants thus have 

a chance of avoiding the action. Courts or those persons or 

institutions responsible for the register must also ensure that if a 

collective proceeding is withdrawn or dismissed, notice of that fact 

is published in the same way as the initiation of the proceeding. 

2.  Rule 234(2) requires the co-ordination of parallel collective 

proceedings where necessary. A superior way to manage parallel 

collective proceedings arising from the same mass harm event 

might, however, be a consolidation of the proceedings via the cross-

border application of Rule 146. Irrespective of jurisdictional issues, 

while procedural and/or evidential and/or costs rules differ 

considerably across Europe, consolidation, may not be a practical 

possibility. Even consolidation solely for the purpose of evidence-

taking following the principles of the US Judicial Panel on Multi-

district Litigation (28 USC section 1407) is an instrument for the 

future. 

Rule 235. Group Members outside the Forum State 

(1) The court shall ensure that group members 

outside the forum State are informed of the 

collective proceeding in accordance with Rule 219. 

(2) No order made under Rule 215(2) binds group 

members outside the forum state. 

(3) Group members outside the forum State must, 

if they choose, be allowed to opt-in. 

(4) Rule 235(1)-(3) also apply to collective 

settlement proceedings under Rules 229-232. 
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Comments: 

1.  Rule 235(1) emphasises that collective proceedings or 

settlement proceedings with group members outside the forum 

State may require additional efforts to inform such persons. It does 

not, however, specify the way information is disseminated. Where 

group members can be identified and their addresses are available 

personal notification or even formal service of a notification ought 

to be carried out. Where the group consists of unidentified 

individuals any kind of publication, e.g., on websites, in newspapers 

or other media, which provides the most effective means of 

dissemination may be used. This Rule does not specify who should 

inform the group members, i.e., the court could be responsible for 

taking such steps or it could order the qualified claimant to do so 

2.  Rules 235(2) (and (3)) recognise the fact that opt-out 

proceedings remain controversial and that providing information to 

absent group members outside the forum State may be difficult. As 

a consequence they ensure that the opt-out mechanism only applies 

to group members within the forum State. For those living outside 

the forum State, a judgment in collective proceedings will only have 

a binding effect where the group member has expressly opted-in to 

the proceedings (see Rules 227 and 235(2)). Against this 

background, the court must ensure that all group members outside 

the forum State have a proper opportunity to opt-in.  

3.  Rule 235(4) applies the principles set out in Rule 235(1)-(3) 

to collective settlement proceedings under Rule 229 and following. 

According to Rule 230 the parties to a proposed settlement must set 

out in their proposal whether the approval procedure should be 

based on an opt-in or an opt-out mechanism. 

4.  Within the European Union recognition of a collective 

settlement approval order follows from the Brussels Ibis Regulation 

and there is no need for further specification here. One of the most 

important legal consequences of a collective settlement is the 

preclusive effect for all group members bound by the settlement. 

They cannot bring individual actions against the defendant in order 

to receive a higher compensation. In a European cross-border 

setting all types of collective settlement approval orders e.g., those 

made in the course of collective proceedings and those that arise 

from a court-approved settlement under Article 2(b) of the Brussels 

Ibis Regulation will be recognised in European Union member states. 
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According to Articles 58 and 59 only a public policy objection in 

respect of recognition can be raised in a member state.  

5.  Where a collective proceeding was pending, and a settlement 

agreement was approved by the court, Rule 235(2) clarifies that 

group members residing outside the forum State at the 

commencement of the proceeding are not bound by the settlement 

if it is an opt-out proceeding under Rule 215(2). Nevertheless, for 

group members residing in the forum State the settlement will have 

a preclusive effect under the Brussels Ibis Regulation unless the 

public policy objection applies. They cannot therefore bring 

individual proceedings in another member state. The same applies 

in respect of a collective settlement where there was no collective 

proceeding pending. 

Rule 236. Multiple Substantive Laws 

(1) Group members shall not be prevented from 

participating in a single collective proceeding if they 

are subject to different substantive laws. 

(2) In any case where group members are subject 

to different substantive law, the court may divide 

the group into sub-groups under Rule 218(1)(d). 

Comments: 

1.  Mass harm events are often cross-border. According to the 

Rome I and Rome II Regulations different sets of substantive law 

may apply to group members’ claims in such circumstances. Multi-

state collective proceedings can, consequently, be complex. A court 

may therefore conclude that collective proceedings should not be 

authorised if the claims of a potential group’s members are not 

sufficiently similar, as required by Rule 212(1)(c). 

2.  Rule 236(1) specifies that the application of different 

substantive laws should not be a sufficient ground for a court to 

refuse to authorise or dismiss collective proceedings. A court in such 

circumstances should consider dividing the group into sub-groups 

(see Rule 218(1)(d)). 
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SECTION 4 - Costs, Expenses and Funding 

Rule 237. Third Party Funding 

(1) A qualified claimant may use third-party 

litigation funding. 

(2)  Rule 245 applies to any such third-party 

funding agreement. A court may, however, require 

a qualified claimant to disclose the details of any 

such funding agreement relevant for the instance at 

stake to the court and, in so far as appropriate, to 

the parties.  

Comments: 

1.  Rule 237 sets out the principle that third-party funding as 

such should not be prohibited.231 However, the qualified claimant 

must disclose the fact that they are being funded via such means. 

They must also provide the identity of the funder at the start of 

proceedings. Details of the funding agreement are often confidential 

and should therefore be only disclosed upon the court’s request and 

should not be available to the public or the defendant (see Rules 

209(b) and 210(1)(f)). This seems to be a fair approach as it will 

enable a defendant to have a better understanding of the means of 

his opponent (also see Rule 51 and Rules 57 and following). 

Nevertheless, it is important to understand that the details of the 

relationship between the third-party funder and the qualified 

claimant must not normally be subject to disclosure to a defendant 

as they will normally contain sensitive information relating to the 

underlying procedural strategy of the party, e.g., a legal analysis of 

the risks of the litigation or certain limitations of the available funds, 

the knowledge of which would give the defendant an unfair strategic 

advantage. 

2.  The approach taken by the European Commission in 2013, 

and to a lesser extent in 2018, to third-party funding in collective 

proceedings was clearly influenced by political considerations, which 

took particular account of the interests of potential defendants to 

such proceedings, i.e. businesses. The approach taken was not well-

balanced. It further applied a differential standard to public and 

 
231 Also see, Recommendation 2013/396, and Art 7(1) of the 2018 Proposal. 
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private funding mechanisms for collective proceedings.232 The 

approach taken in these Rules is intended to apply a common 

standard across all defendants, and to strike a fairer balance 

between claimants and defendants. 

3.  Also see Rules 238 and 245. 

Rule 238. Costs and Expenses of Collective 

Proceedings 

(1) Only a qualified claimant is liable for the costs 

and expenses of a collective proceeding if it is 

unsuccessful. 

(2) If the proceeding is successful, the total 

amount of compensation received by the qualified 

claimant shall form a common fund. 

(3) The qualified claimant’s costs and expenses 

incurred in bringing the proceeding must be paid 

from the common fund before any distribution of 

compensation to group members in accordance with 

Rule 228. Rule 245(4) applies accordingly. 

Comments: 

1.  Rule 238 applies the European, or loser-pays, principle to 

collective proceedings. Only the qualified claimant as a party will be 

liable for costs. Nevertheless if the action is successful all group 

members must accept that the litigation costs of the qualified 

claimant are to be paid from the common fund, although that will 

be subject to any cost recovery from the losing party. The Court 

may, however, take into consideration any lack of fairness of 

appropriateness in the funding agreement. 

PART XII – COSTS 

Introduction 

1.  Litigation costs are generally considered to be quite technical 

in nature by lawyers. As a consequence, this subject is mostly 

discussed among practitioners in individual jurisdictions rather than 

 
232 Also see Recommendation 2013/396, and Article 7 (2) of the 2018 
Proposal. 
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from a comparative, policy-oriented perspective.233 Litigation cost, 

in particular provisions concerning its recovery in proceedings, are 

much more important for procedure as a whole than may initially 

appear to be the case. This is for two main reasons. First, potential 

litigation costs, and the possibility that they may be recovered from 

an opposing party, are often very important incentives concerning 

the procedural behaviour of parties to proceedings. These incentives 

are not always taken into account by national legislators. In 

particular, cost issues are very often at the very core of parties’ 

access to justice, as they may be decisive in respect of a decision to 

commence, defend, continue or settle proceedings. Secondly, claims 

for the recovery of costs very often form a significant percentage of 

parties’ economic interest in litigation, that is, of the amount in 

dispute. Accordingly, these Rules articulate a number of uniform 

rules or best practices mainly concerned with, but not limited to, the 

recovery of costs. 

2.  The present Part of the Rules is relatively concise, containing 

seven rules. They are set at general level, due to the impact of 

national law and the structure of the legal profession in European 

jurisdictions upon this area of civil procedure in a technical sense. 

Issues of costs also relate to political policy choices within each 

jurisdiction concerning the funding of the court system, i.e., 

whether, and if so the extent to which, it should be funded by the 

parties rather than out of general taxation. While some jurisdictions 

have created a system where the court fees almost fully cover the 

state’s expenses for the civil court system, other jurisdictions have 

opted for a system that is basically free of charge for the parties. 

Such differences will, inevitably, have an impact upon potential 

future convergence in the approach to costs in European civil 

procedure. 

3.  A further important difference across European jurisdictions 

that has a significant impact on litigation costs is the different 

 
233 Although, see C. Hodges, S. Vogenauer, M.Tulibacka, (eds.) The costs 
and funding of civil litigation. A comparative perspective [2010]; Study on the 
Transparency of Costs of Civil Judicial Proceedings in the European Union (OUP, 
2007), available at: https://e-justice.europa.eu/content_costs_of_proceedings-
37-en.do; the respective sections in P. Taelman (ed.), International 
Encyclopaedia for Civil Procedure, <http://www.kluwerlawonline.com/ 
toc.php?pubcode=CIVI>; M. Reimann (ed.), Cost and Fee Allocation in Civil 
Procedure. A Comparative Study, (Springer, 2012); and, W. van Boom (ed.), 
Litigation, Costs, Funding and Behaviour: Implications for the Law, (Routledge, 
2017). 

https://e-justice.europa.eu/content_costs_of_proceedings-37-en.do
https://e-justice.europa.eu/content_costs_of_proceedings-37-en.do
http://www.kluwerlawonline.com/toc.php?pubcode=CIVI
http://www.kluwerlawonline.com/toc.php?pubcode=CIVI
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approaches to fees payable in respect of legal representation in 

proceedings. Such rules are closely connected with the organisation 

of the legal profession. Even where this is not the case, there are 

certain national traditions concerning lawyers’ fees that are deeply 

rooted in the respective legal cultures across Europe. These 

differences of legal culture cannot simply be eliminated through the 

provision of model Rules of civil procedure. On the contrary, such 

model Rules must take sufficient account of these longstanding 

traditions. For example, while some systems, such as that in 

Belgium provide flat rates for the recovery of costs incurred for legal 

representation by counsel,234 other systems, such as that in 

Germany, are based on approaches that provide for flat rates for 

certain parts of the proceedings235. A further different approach is 

that taken, for instance, in Austria where flat rates are prescribed 

for individual services rendered in the proceedings.236 Other systems 

have no fixed or regulated rates at all for legal representation, 

leaving the issue to free market competition limited only by 

professional regulation, i.e., legal professional ethics, and what is 

deemed to be a reasonable fee by the court on a case-by-case basis. 

All this results in completely different legal issues when it comes to 

the subject of the legal costs recovery in civil proceedings.  

4.  Finally, the rules on court organisation are also relevant to 

litigation costs. While some systems provide that all aspects of 

decisions concerning costs, including the calculation of specific 

amounts of individual items of work done by legal representatives, 

have to be carried out by the court itself i.e., a judge, other systems 

transfer this responsibility, to varying degrees, to specific court 

officers or clerks. The Rules in this Part do not interfere with such 

legislative decisions. As such references to the court in this Part 

should be read as including a reference to such court officers. 

5.  One consequence of the foregoing is that the Rules in this 

Part are not as specific as they may be in national procedural codes. 

They are, however, as specific as possible. In this respect, two broad 

points need to be noted. A legislator dealing with costs has to decide 

 
234 See, for example, Article 1022 of the Belgian Code of Civil Procedure. 
235 See, for example, section 91 para. 2 of the Code of Civil Procedure, and 
the respective rates pursuant to the Rechtsanwaltsvergütungsgesetz (Lawyers’ 
Compensation Act). 
236 See, for example, section 41 para. 2 of the Austrian Code of Civil 
Procedure and the respective rates in the Rechtsanwaltstarifgesetz (Lawyers’ 
Tariff Act). 
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whether and to what extent the system provides for judicial 

discretion in this context or whether it should provide specific, 

technical legal rules. Closely connected with that decision, a 

legislator also has to decide whether and to what extent parties are 

to be provided with remedies against court decisions. If a very high 

degree of regulation through, for instance, quite technical rules 

rather than judicial discretion was chosen and that was combined 

with the means to seek remedies against court decisions where 

parties believe that the rules governing costs recovery have been 

applied in an erroneous fashion by the lower court, the possibility of 

devising a uniform set of rules would be limited, for the reasons set 

forth above. The following rules are, however, based on the 

understanding that very technical rules concerning costs recovery 

do not increase party satisfaction with the outcome of such 

decisions. On the contrary, the present Rules are based on the idea 

that a system that provides the court with a broad discretion 

concerning cost recovery is optimal. Such an approach is best suited 

to do justice in individual cases taking account of differences arising 

in the broad diversity of cases. As such it is a better means to attain 

obtain procedural justice in this context. As a consequence, 

remedies against costs recovery decisions should be, and are also, 

limited. This latter approach concerning remedies is not, however, 

driven by the insight that it provides a more effective or easier basis 

to achieve procedural harmonisation or unification. 

Rule 239. Decision on Costs 

(1) A court rendering a final judgment or 

terminating the proceedings in any other way shall 

determine which party is required to reimburse the 

other party or parties’ costs of the proceedings, 

unless the parties have agreed otherwise. Any 

recovery of costs shall be limited to those that are 

reasonable and proportionate. 

(2) If the parties enter into a settlement, each 

party shall bear its own costs unless they have 

agreed otherwise. 

Sources:  

ALI/UNIDROIT Principles 3.3, 17.3, 24.3 and 25. 
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Comments: 

1.  Rule 239 provides for the court’s power to decide the extent 

to which one party may be able to recover the costs of the 

proceedings from the other. However, the rule is not limited to this; 

it also provides for the following additional choices. 

2.  Like all the other rules on costs provided here, this provision 

strives for maximum simplicity. As a consequence, it is anticipated 

that the court should only give one decision concerning litigation 

costs, and that should be done at the end of the proceedings. There 

should not, therefore, be a number of costs decisions, each taken 

after specific procedural steps. Such an approach promotes the 

efficient, economical and proportionate conduct of proceedings, as 

it ensures that courts are required to do less work than if they were 

required to make costs decisions throughout the course of the 

proceedings. It also enables the court to apply its discretion on the 

basis of an analysis of the proceedings as a whole according to Rule 

241. In contrast to this approach, many national laws allow, either 

generally or in some cases, for multiple costs decisions to be taken 

throughout the course of proceedings.237 

3.  The rule also makes clear that costs can be subject to the 

agreement of the parties (the principle of party disposition). As a 

general rule, the court will render a decision concerning the 

reimbursement of costs at the end of the proceedings; if the parties, 

however, agree that no such decision shall be taken, that is binding 

on the court. 

4.  The principle of party disposition is also reflected in Rule 

239(2), which deals with situations where parties enter into a 

settlement. As a default rule, it is intended that each party shall bear 

its own costs where this occurs, but this is subject to party choice. 

The parties can, therefore, agree to resolve questions concerning 

costs in a different manner, with such decision binding the court.  

 
237 See for instance, the approach to costs in England and Wales, set out in 
its Civil Procedure Rules generally; Article 104 of the Swiss Federal Code of Civil 
Procedure, according to which the court, ‘as a general rule’ will decide questions 
concerning the costs of proceedings in its final decision, but can also do so at 
certain points in the proceedings prior to the final decision (‘Zwischenentscheid’) 
further to Article 237 of the Code; or, section 52 para. 1 of the Austrian Code of 
Civil Procedure, which also provides for a number of cases in which the court 
can decide costs prior to the final decision. 
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Rule 240. Scope and Amount of Costs 

(1) Parties may seek to recover the costs of the 

proceedings, in particular 

(a) reasonable and proportionate costs of 

their legal representation in the 

proceedings, 

(b) court and other fees such as those of 

court-appointed experts, interpreters, 

court reporters etc., 

(c) other reasonable financial outlays 

resulting from the conduct of the 

proceedings, such as costs of party-

appointed experts, travel expenses, and 

fees for the service of documents. 

(2) Costs under Rule 240(1) may also include costs 

reasonably incurred for the preparation of 

proceedings before they were commenced. 

(3) Parties may only recover costs which they have 

reasonably and proportionately incurred for the 

conduct of the proceedings, taking into account the 

amount in dispute, the nature and complexity of the 

issues, the significance of the case for the parties. 

(4) Where national law specify tariffs for the 

recovery of certain fees (such as, where relevant, 

court fees and fees for the parties’ legal 

representation, for experts, and interpreters), any 

award of costs should nevertheless be consistent 

with the Rules of this Part. 

Sources: 

ALI/UNIDROIT Principles 3.3, 17.3, 24.3 and 25. 

Comments: 

1.  Rule 240 deals with the scope and amount of costs that can 

be reimbursed on the basis of a decision made under Rule 239. The 

two Rules do not provide for an exact mechanism to calculate the 

specific amount of costs recoverable. Such mechanisms are, as 

noted above, closely connected to a jurisdiction’s specific rules 

concerning court fees and, where applicable, lawyers’ fee tariffs. 
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Notwithstanding that caveat a number of general principles 

governing recoverability can properly be set out within the Rules.  

2.  The main general principle, which is set out in Rule 

240(1)(a), is that only “reasonable and proportionate costs” are 

subject to recovery. This wording was taken from Article 69(1) of 

the Agreement on a Unified Patent court (2013/C 175/01).It reflects 

the fact that the costs incurred can only be subject to 

reimbursement if they are in line with what could be expected to be 

incurred through the reasonable and diligent conduct of the 

proceedings by a party, i.e., that costs are not excessive in this 

respect, and that they are proportionate to the value in dispute. The 

Rule thus reflects the general procedural principle set out in Rule 8. 

3.  Rule 240(1) lists the costs and expenses that can typically be 

subject to a claim for recovery. It is indicative only, and not intended 

to be exhaustive hence inclusion of the wording “in particular” and, 

in Rule 240(1)(c) reference to “other reasonable financial outlays”. 

4.  Rule 240(1)(b) does not refer to “reasonable and 

proportionate” fees because it is expected that such fees listed in 

that sub-rule will, by their very nature, be “reasonable and 

proportionate”, as they are fees generated by the court itself. 

5.  The costs referred to in Rule 240(1) all emerge from 

situations where a party had to make actual payments to, e.g., its 

counsel (a), the court or other persons or entities (b). The same is 

equally applicable to “other (…) financials outlays” specified in Rule 

240(1)(c). 

6.  Rule 240 does not include reference to parties’ internal costs 

incurred in conducting litigation, i.e., in-house costs that arise from 

the use of in-house counsel or from work done on the litigation by 

other personnel employed by a party. It does not even though in 

some European jurisdictions, such as the Czech Republic, England, 

Finland and Sweden, the recovery of such costs is permissible.238 

Other jurisdictions, such as Germany and Switzerland, take a more 

restrictive position limiting such recovery to either the cost of time 

spent in court or traveling to court or to work done by parties who 

 
238 See, for instance, section 137 para. 1 of the Czech Code of Civil 
Procedure; chapter 21, section 8 of the Finnish Code of Judicial Procedure; 
chapter 18, section 8 of the Swedish Code of Judicial Procedure; Re Nossen’s 
Letter Patent [1969] 1 WLR 638, 643, Bridge UK. Com Ltd v Abbey Pynford plc 
[2007] EWHC 728 (TCC) or the Litigants in Person (Costs and Expenses) Act 
1975 (England and Wales). 
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are not represented by lawyers in cases that are 

meritorious.239While there may be good reason for providing for the 

recovery of such costs, e.g., it may be no more than a coincidence 

that legal research on a certain issue is conducted by a party’s 

external or in-house counsel,240 there has been little by way of 

general discussion of the issue in European jurisdiction. Given, 

however, the fact that recoverability of such internal costs may 

involve consideration and evaluation by the court of intricate 

questions concerning how such costs are to be calculated and where 

such costs can properly be said to have arisen due to the conduct of 

proceedings, e.g., whether the party incurred costs through a loss 

of profits through having to divert employees to work on the 

proceedings, provision for such costs has not specifically been 

provided for in the Rules. The general exclusion may, however, be 

subject to one specific exception that could properly come within the 

scope of Rule 240. That exception is the possibility for a lawyer to 

recover their costs of representing themselves.241 

7.  According to Rule 240(2), recoverable costs may also include 

amounts incurred in the period before the actual commencement of 

the proceedings. The question whether and to what extent such 

costs should be capable of recovery is a matter of dispute in a 

number of jurisdictions. The terms frequently used in national law, 

such as the “costs of proceedings”, “procedural costs” or “costs of 

the legal dispute” suggest that there needs to be a certain 

connection to actual proceedings to justify recoverability. Such 

terms do, however, leave room for debate concerning how close the 

connection to actual proceedings needs to be, particularly in terms 

of time, before they can become recoverable in principle. Given the 

emphasis in the present Rules on the promotion of pre-

commencement conduct (Rules 9(1) and 51), the better approach 

is that such costs being reasonably incurred in the interest of 

proceedings prior to their commencement, should be capable of 

recovery. 

8.  Rule 240(3) provides that costs for matters, other than those 

provided for in Rule 240(1) shall be subject to broad principles of 

 
239 See, Section 91, para. 1 of the German Code of Civil Procedure and the 
decision of the German Constitutional court of 31.7.2008, 2 BvR 274/03 NJW 
2008, 3207; Article 95 para. 3(c) of the Swiss Federal Code of Civil Procedure. 
240 See, for instance, Henderson v Merthyr Tydfil Urban Council [1900] 1 
QBD 434 (England and Wales). 
241 See, for instance, Sec. 91 para. 2 of the German Code of Civil Procedure).  
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recovery that are also focused on ensuring that recoverability is 

reasonable and proportionate. 

9.  The present Rules are, as noted above, not intended to set 

aside or replace national laws providing for certain tariffs or fees 

such as court fees, lawyers’ fees or the fees of experts or 

interpreters. Consequently, Rule 240(4) includes an express 

reservation stating that such national rules may be applicable. 

Nevertheless, the existence of such national fee schedules should 

be reconcilable with the Rules contained in this Part. This provision 

is not, however, intended to encourage national lawmakers to 

introduce new tariffs. It simply acknowledges the fact that such 

systems are already extant, and that they are intricately linked to 

rules concerning the governance of the legal profession. 

Rule 241. General Rule 

(1) When determining upon which party the 

obligation to reimburse costs shall be placed under 

Rule 239, the court shall take into account the 

circumstances of the specific proceedings, in 

particular whether and to what extent the parties’ 

claims were successful. 

(2) The court may also take into account the 

parties’ conduct, in particular, whether and to what 

extent they acted in good faith and contributed to 

the fair, efficient and speedy resolution of the 

dispute. 

Sources: 

ALI/UNIDROIT Principles 3.3, 17.3, 24.3 and 25. 

Comments: 

1.  Rule 241 contains the most important provision of these 

rules on costs. While the approach in the United States of America 

(the American Rule) provides that every party has to bear their own 

costs, the broad European consensus (the European Rule or loser 

pays rule) is that the party that succeeds, in a general sense, in 

litigation ought to be entitled to recovery their litigation costs from 

the unsuccessful party or parties. Given this, and in the absence of 

any compelling reason to adopt the American Rule, the European 

Rule is adopted and set out in Rule 241(1). 
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2.  While some national jurisdictions, such as Germany or 

Estonia, adopt detailed provisions concerning the exact calculation 

of recoverable costs,242 others such as England or France adopt an 

approach that provides a broad discretion for the court.243 A broad 

discretion based approach is also now the norm in international 

arbitration.244 It is not apparent that a strict ‘mathematical’ 

approach is preferable to a broad, structured, discretionary 

approach. Rule 241(2) adopts a broad, structured discretion, 

specifying the factors that the court must take into account in 

determining the assessment of recoverability. The factors to be 

considered relate back to, and thus emphasise the importance of, 

party compliance with the obligations imposed by the general 

procedural principles (Rules 2-3, 6,8-9) and case management 

(Rules 47, 51). This approach provides a great deal of flexibility in 

the range of costs orders that may be made reflective of the variety 

of circumstances that may arise in the prosecution of proceedings. 

It thus enables the court to tailor costs orders more effectively than 

through the application of strict mathematical rules, such that the 

court could, for instance, order a party to pay ‘a proportion of’ 

another party’s costs.  

3.  The starting point of any assessment under Rule 241(1) is 

the outcome of the proceedings, i.e., whether and to what extent a 

party was successful in respect of its claims for relief. This approach 

is not only justified in the light of its general adoption in European 

jurisdictions and within the European Union,245 but also on the basis 

that parties have, and should have, a fair expectation that the 

outcome of proceedings will be of a decisive nature in respect of 

costs recoverability. By framing the outcome of the proceedings by 

reference to the extent to which the parties’ claims for relief were 

successful, ensures that the court, when exercising its discretion, 

 
242 See, for instance, sections 91 para. 1 and 92 para. 1 of the German Code 

of Civil Procedure; sections 162 and 163 of the Estonian Code of Civil Procedure. 
243 See, for instance, rule 44.1 and rule 44.2 of the English Civil Procedure 
Rules; Article 696 and Article 700 of the French Code of Civil Procedure. The 
present Rule does not, however, as in France provide for the parties’ financial 
circumstances to be taken account of in determining recoverability. Such 
matters ought properly be considered in any assessment of legal aid, such that 
a party in whose favour an award of costs is made should not suffer a loss 
because of the other party’s financial position. 
244 See, Article 38(5) of the ICC Arbitration Rules (2017). 
245 See, for instance, Article 16 of the ESC Regulation; article 69(1) of the 
Agreement on a Unified Patent Court [2013/C 175/01].  
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takes into account the fact that there may be counterclaims and/or 

multiple heads of claim and that both parties may have been 

“successful” on specific issues. This enables the court to take a 

nuanced approach to the determination of the extent to which a 

party’s costs should be recoverable. It does so without having to 

resort to a mathematical calculation. 

4.  While the outcome is the starting point for assessing 

recoverability, it ought not to be the only factor that should be taken 

into account. The court’s discretion should take into account other 

factors, in particular, the behaviour of the parties in the course of 

the proceedings (see (Rules 2-3, 6, 8-9, 47 and 51). As a 

consequence Rule 241(1) provides the general rule that, as a 

starting point, the respective success of the parties in the 

proceedings is relevant for the decision on the recovery of costs, 

while Rule 241(2) makes further provision guiding the exercise of 

the court’s discretion and does so specifically by requiring it to take 

into account party conduct. 

5.  Rule 241(2) also refers to the question whether the parties 

acted in good faith and contributed to the fair, efficient and speedy 

resolution of the dispute (Rules 2 and 6). These are two different 

factors which can, but need not, be related to each other. The 

question whether a party acted in good faith not only refers to its 

procedural choices in specific situations, such as the applications it 

made in respect of specific procedural steps or the evidence it 

presented. It also concerns the more fundamental question whether 

the party commenced the proceedings, or raised a defence against 

a claim, in good faith. It is important to note that proceedings differ 

significantly from each other in this respect. On the one hand, there 

are cases where a party knew or must have known that its claims 

for relief would not turn out to be successful, as is often the case in 

simple debt collection proceedings. In such cases, it is only fair that 

the European Rule applies, and that the loser pays the successful 

party’s costs. In contrast to such situations, there are many 

proceedings where both parties are convinced at the outset, and 

even during the course of proceedings, that their position is well-

founded and it only becomes apparent at a later stage of the 

proceedings, or when final judgment is delivered, where they 

discover that their good faith assumptions on legal or factual issues 

were misplaced. This, latter situation, may arise where the outcome 

of the proceedings depends upon a court-appointed expert’s 

evidence, the content of which could not reasonably before be seen 
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by the parties, or where legal issues that are unclear or not subject 

to established case law relevant to the outcome. In such cases and 

at least to some extent, it is often more just to split the costs of the 

proceedings in order to acknowledge that the “losing” party also had 

good reasons to originally believe that their claims for relief were 

well-founded.246 

6.  The issue whether the parties contributed to the fair and 

efficient conduct of the proceedings, as required by Rule 2, relates 

to the specific behaviour of the parties during the proceedings. The 

parties may prepare all their arguments and evidence diligently, 

such that they contribute significantly to the expeditious conduct of 

the proceedings, or they may conduct the proceedings in a 

piecemeal or dilatory fashion that results in procedural delay. Taking 

such factors into account is not only a fair way of retrospectively 

distributing the costs of proceedings, but it is also an important 

means of incentivising party conduct to promote behaviour that 

contributes to the fair and efficient conduct of the proceedings. This 

approach is found in Principle 17.3 of the ALI/UNIDROIT Principles, 

albeit there it is focused on sanctions for non-compliance with 

procedural obligations. In the present Rules the principle is more 

properly focused as a positive incentive. 

7.  This Rule does not incorporate a provision analogous to that 

provided in Part 36 of the English Civil Procedure Rules or that set 

out in section 163(2) of the Estonian Code of Civil Procedure, i.e., a 

rule that disentitles a party to cost recovery where the successful 

party in the proceedings refused an offer to settle the proceedings 

made by the unsuccessful party or suggested by the court where 

the final judgment was less favourable for that party than the 

proposed settlement. Such a Rule would be a novel development for 

the majority of European jurisdictions, however it was not 

incorporated on the basis that there may be situations where a party 

acted in good faith but simply was not in a position to conclude a 

settlement for justifiable reasons. A general principle to this effect 

would set out too strict an approach. Consistently with the 

 
246 Some jurisdictions take a general approach that in such circumstances 
each party should bear their own costs: see, for instance, chapter 18, section 
3(2), of the Swedish Code of Judicial Procedure; chapter 21, section 8(a) of the 
Finnish Code of Judicial Procedure; Article 107 para. 1(a) and (b) of the Swiss 
Federal Code of Civil Procedure; of Article 394 of the Spanish Code of Civil 
Procedure. The approach set out here permits such an approach to be taken on 
a case-by-case basis where justified on the facts. 
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discretion-based approach of this Rule, the court may, under Rule 

241(2), take into account such behaviour in the course of its overall 

analysis whether the parties acted in good faith and contributed to 

the fair and efficient conduct of the proceedings. This approach is 

further supported ALI/UNIDROIT Principle 24.3, which provides that 

“The court may adjust its award of costs to reflect unreasonable 

failure to cooperate or bad-faith participation in settlement 

endeavours”. 

Rule 242. Review 

(1) The court’s decision on costs may be subject to 

an appeal. 

(2) An appeal is limited to a review of whether the 

court exercised its discretion properly according to 

Rules 240 and 241. 

(3) A decision on an appeal under Rule 242(2) is 

final and binding. It cannot be subject to a second 

appeal. 

Sources: 

ALI/UNIDROIT Principles 3.3, 17.3, 24.3 and 25. 

Comments: 

1.  As noted above, in many cases the cost of proceedings 

amounts to a significant percentage of the economic impact of the 

judgment. Therefore, under a procedural system governed by the 

rule of law, there must be means of appealing from a lower court’s 

decision on costs. 

2. While some national laws provide for a decision on costs to 

be by way of review by a first instance court prior to an appeal to a 

higher court,247 the present rules have adopted the approach that 

there should be a single opportunity to challenge such a decision. 

That challenge ought to be by way of appeal to a higher court and 

to be limited so that, unlike the general approach to appeals in Part 

IX, there should only be a single appeal. This approach was adopted 

to ensure effective scrutiny by way of appellate review, while 

 
247 See, for instance, Articles. 704-714 of the French Code of Civil Procedure. 
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preventing the possibility of time-consuming and costly disputes 

over costs arising. 

3. As with the general approach to appeals (see Rule 155), 

appeals from cost decisions are limited to a review of the first 

instance decision. This is consistent with the provision of a broad 

discretion to the lower court in respect of costs, both in terms of 

Rule 240 and its standard of ‘reasonableness’ and, in particular, to 

the ‘European Rule’ set out in Rule 241. It is particularly important 

to take this approach to appellate review in order to prevent lengthy 

disputes on cost issues, and to ensure that such appellate 

proceedings do not second-guess the first instance court’s decision 

in every respect. As such the review is to be limited to consideration 

of the question whether the lower court exercised its discretion in a 

proper fashion. Therefore, only a failure to apply the right standards 

under Rules 240 and 241 or the excessive application of those 

standards can result in the review leading to the first instance 

decision being set aside and a fresh decision being made by the 

appellate court (see Rule 170(1)), and note here as the appeal court 

is required to make the decision itself, it may not refer the matter 

back to the first instance court for it to take the decision afresh (as 

such this Rule excludes the operation of Rules 170(2) and (3)). 

Rule 243. Security for Costs 

(1) A party may apply for the other party to provide 

reasonable security for costs.  

(2) In deciding an application for security for 

costs, the court shall take into account 

(a) the likelihood that the applicant will be 

able to claim reimbursement of the costs 

of the proceedings, 

(b) the financial means of the parties and the 

prospect of enforcement of the costs 

decision against the other party, 

(c) whether such security for costs is 

compatible with the parties’ right of 

access to justice and a fair trial.  

Comments: 

1.  The question whether the Rules should include provision on 

security for costs is a difficult one. It could be argued that a party 
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has a fair interest in obtaining security for costs where a decision on 

the recovery of the costs could be futile because the prospect of 

recovering such costs from the other party enforcement proceedings 

is questionable. It could equally be argued that requiring a party to 

provide security for costs as a prerequisite for the further conduct 

of proceedings can directly affect their right of access to justice. This 

is particularly apposite in cases where the respondent to such an 

application argues that the applicant does not have the necessary 

funds to reimburse its own costs after the proceedings. Reconciling 

these two conflicting objectives is not easy, and as a consequence 

some national jurisdictions, such as the French Code of Civil 

Procedure, do not provide any special guarantee for the payment of 

costs incurred in litigation.  

2.  This Rule aims at take account of both competing arguments, 

by providing the court with a discretion to award security for costs. 

It further seeks to balance the competing arguments by articulating 

a number of factors that need to be examined by the court in 

reaching a decision whether to make such an order. 

3.  An order for security for costs cannot be made in cases where 

it is based on the fact that the respondent party is a national or a 

domiciliary of another EU member state248Moreover, international 

treaties may prevent a court from ordering security for costs in 

certain situations (e.g. Article 14 of the HCCH Convention of 25 

October 1980 on International Access to Justice). In any event, 

when considering an application for security for costs, a court must 

take into account whether international law and the respective 

national law provide a fair opportunity to enforce the costs decision 

against the respondent.  

4.  In the light of the foregoing, the prospect of obtaining 

security for costs will be greater in situations where the respondent’s 

funds are located in a non-EU country and the applicant is based in 

an EU country and the respondent cannot demonstrate that they 

have sufficient funds to pay the costs of proceedings.249 Ordering 

security for costs in favour of a litigant domiciled in the EU against 

 
248 See, for instance, CJEU Data Delecta/MSL Dynamics, C-43/95; 
Hayes/Kronenberger, C-323/95; Saldanha/Hiross Holding, C-122/96. Full 
citataions needed 
249 See, for example, Order 60 of the Cypriot Civil Procedure Rules; section 
196 of the Estonian Code of Civil Procedure; or section 110 of the German Code 
of Civil Procedure. 
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a respondent who is also domiciled in EU but does not have the 

necessary funds will only be possible in exceptional cases. However, 

it is possible to envisage such cases, e.g., situations where the 

actual claimant does not have the necessary funds, but its parent 

company does, or where it is apparent that the respondent is a mere 

“process vehicle”, i.e. an entity founded for the sole purpose of 

limiting the financial exposure resulting from potential loss by the 

“real” respondent.  

5.  Note this rule cannot address specific cases where an 

individual claimant may typically cause a respondent to incur 

significant costs in cases where the claimant is acting in the interests 

of other persons, collective interests and/or for the purpose of 

“private law enforcement”, e.g., in collective proceedings arising 

from antitrust law or certain corporate law cases, such as 

challenging a shareholders’ resolution. Such situations could 

properly be dealt with in subject specific legislation. 

Rule 244. Legal Aid 

(1) Parties are entitled to legal aid, as provided by 

national law, if their right of access to justice and to 

a fair trial so requires. 

(2) Such legal aid should be sufficient to cover 

reasonable and proportionate legal representation 

where legal provisions, the complexity of the case, 

or the vulnerability of a party so require. 

Sources: 

ALI/UNIDROIT Principles 3.3, 17.3, 24.3 and 25. 

Comments: 

1.  Rule 244 does not set out a restatement of European 

approaches to legal aid. It provides a broad and general rule, 

articulating the right to receive legal aid. This approach was taken 

due to the right to legal aid having been subject to development 

under the jurisprudence of the European Convention on Human 

Rights as an aspect of the fundamental right of access to justice, 

national courts, including constitutional courts and in European 

Union law.250 

 
250 Council Directive 2002/8/EC of 27 January 2003 to improve access to 
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2.  Addressing all relevant details concerning legal aid provision 

in the Rules would both go beyond the scope and purpose of the 

Rules and, equally, tend to be both superficial and incomplete. 

Furthermore, given national differences in the organisation of 

financing of legal aid, which go beyond procedural rules, it would 

not be appropriate to attempt to set out a unified approach within 

these Rules. For example, in many jurisdictions, such as France, 

Germany, the Netherlands and Italy, lawyers receive remuneration 

directly, as a means of legal aid, from the State for representing a 

party who was (partly) exempt from paying the lawyer’s fee. In 

other jurisdictions, such as Austria, individual lawyers are required 

to provide representation as an obligation arising from their 

membership of the bar association and are then provided with 

refunds for any financial outlays incurred as a result of such 

representation.251 

3.  Given the above, Rule 244(1) specifies that a party is entitled 

to legal aid “if their right of access to justice and to a fair trial so 

requires”. A party, however, is only entitled to legal aid on such 

grounds if there are no other available means of financing the 

litigation, i.e., self-funding, legal expenses insurance, third party 

funding or success fee arrangements are unavailable. Taxpayer 

funding of private litigation should always only be a subsidiary 

means of guaranteeing the right of access to justice and a fair trial. 

4.  While many national legal systems specify that legal 

representation is not required either generally (as in England and 

Wales, Finland, Sweden or Switzerland) or in specific types of 

claims, such as small claims, it might be thought that legal aid need 

to be made available for such claims. Rule 244(2) is intended to 

clarify that that is not the case and that the availability of legal 

representation is a core feature of access to justice and fair trial as 

it is an essential means to secure equality of arms. It thus provides 

impecunious parties with a fair opportunity to finance legal 

representation to assist them in their prosecution or defence of a 

claim, and should be available generally, subject to satisfaction of 

the requirements set out within this Rule. 

 
justice in cross-border disputes by establishing minimum common rules relating 
to legal aid for such disputes; the third paragraph of Article 47 of the Charter of 
Fundamental Rights of the European Union. 
251 See section 64(1)(1)(f) of the Austrian Code of Civil Procedure. The State 
then makes an annual lump sum contribution to the Bar Association’s pension 
funds.  
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Rule 245. Third-Party Funding and Success Fees 

(1) A party who receives funding for the 

proceedings from a professional third party funder 

or from a crowd-funder shall disclose this fact and 

the identity of the funder to the court and the other 

party at the commencement of proceedings. The 

details of such a third party funding arrangement 

are, however, not subject to this requirement.  

(2) Such a third party funding arrangement must 

be in accordance with applicable law and must not 

provide for inadequate compensation for the funder 

or enable the funder to exercise any undue 

influence on the conduct of the proceedings.  

(3) Parties may enter into success fee 

arrangements with counsel or a third party funder. 

Such arrangements must nevertheless be 

consistent with applicable law, the parties' access 

to fair legal representation and the integrity of the 

proceedings.  

(4) A violation of the requirements of Rule 245(1), 

(2) and (3) does not constitute a defence against 

the claim of the party availing itself of third party 

funding or a success fee arrangement. But, having 

made its decision on the claim, the court may ask 

for details of fee arrangements with a third party or 

counsel relevant for the instance at stake, and, upon 

consultation with the parties, it may take into 

account any disregard of applicable law or lacking 

fairness of the arrangement when it renders the 

final decision on costs determining the part of the 

claimant’s costs to be reimbursed. 

(5) As far as provided in Rules 237, 238 (3), Rule 

245 applies to collective proceedings. 

Sources: 

ALI/UNIDROIT Principles 3.3, 17.3, 24.3 and 25. 

Comments: 

1.  Rule 245 addresses two salient issues which have been the 

subject of intense international discussion in the past decades. 
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Those issues are the availability of funding for civil proceedings 

either by means of third party funding or by way of a success 

(contingent) fee arrangement. In neither case has the debate 

produced a European consensus on the appropriate approach to be 

taken in respect of the most relevant aspects of the respective 

issues.  

2.  Against this background, Rule 245 may well be considered 

either too cautious an approach or too far-reaching. It does, 

however, seek to set out such principles that could be understood 

to be both generally acceptable, while providing a basis for future 

positive, and optimal, development. 

3.  Rules 245(1) and (2) addresses the issue of third party 

funding. It could be argued that the source of a party’s litigation 

funding is not a matter for the court or other parties to litigation. 

While the existence of professional third party funders is a relatively 

new development, there have always been situations where third 

parties have funded proceedings. Such professional funders have 

been, and continue to be, insurance companies, trade unions, 

banks, parent companies. Legislators have never considered it 

necessary to subject such situations to rules governing or restricting 

such third party funding. As such it could be argued that this laissez-

faire approach should also be taken to other, and newer, forms of 

professional third party funding, which, in essence, only provide 

financial services to litigants. This might also suggest that any such 

regulation ought to be a matter for financial markets regulation, and 

thus within the scope of financial market authorities’ powers, rather 

than civil procedural legislation. It could, however, equally be 

argued that the activities of professional third party funders might 

be detrimental to procedural fairness. It could, for instance, be 

argued that such funders might encourage aggressive procedural 

strategies both at the outset of proceedings, when the decision 

whether to commence proceedings is made, and in situations where 

a decision has to be made whether a party wishes to enter into a 

settlement. Furthermore, it could be argued that third party funding 

is unfair, because it is normally only available to claimants and not 

to defendants, as the latter have no financial inducement to offer 

such a funder in return for the funding. 

4.  Notwithstanding concerns regarding third-party funding, it 

should be welcomed as a valid means to increase parties’ 

opportunities to secure fair and efficient access to justice. While the 

availability of such funding could encourage parties to commence 
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proceedings that would otherwise not have been started, or that 

such funders could exercise a certain influence over the conduct of 

the proceedings to, for instance, prevent the funded party from 

entering into an otherwise reasonable settlement, such 

considerations can equally apply where other funding is available. 

There are, for instance, many other reasons why parties take a more 

or less aggressive litigation strategy, or why they may refuse to 

settle proceedings. Parties that have the means to fund their own 

litigation always have the choice whether to act in a more aggressive 

fashion without any third-party funder being involved. Equally, the 

availability of such funding facilitating the bringing of meritorious 

claims that otherwise could not be commenced or pursued promotes 

effective access to justice, while also reducing the prospect that a 

party may otherwise be induced to under-settle their claim as a 

consequence of the financial imbalance between the parties. Such 

funding thus can also promote effective equality of arms. 

Furthermore, the fact that it is normally only a claimant that can 

utilise third party funding is not itself a reason not to permit its use. 

That fact is simply a consequence of it being the case that only 

claimants have an asset, the claim’s value, to offer in return for the 

funding. This is simply a normal fact of the operation of financial 

markets, and not an inequitable and specific feature of third-party 

funding of proceedings. 

5.  A third party funding arrangement could potentially contain 

unfair terms to the detriment of the party receiving such funding, 

i.e., where the amount promised to the funder in return for the 

funding is too great (the return to the funder party is thus 

inadequate), or where the funder obtains an undue influence over 

the conduct of the proceedings (and thus could prevent the party 

from entering into a settlement that is in the funded party’s best 

interests). To protect the interests of funded parties, Rule 245(2) 

specifies that funding arrangements must not contain such terms. 

It should be noted, however, that under Rule 245(4) the existence 

of such unfair terms does not provide a basis for the other party to 

litigation to raise them as a defence against the funded party’s 

claim. To permit the terms of a third-party funding agreement to 

form the basis of a defence to the substantive claim would be 

abusive; the prohibition on such terms is no more than a means to 

protect the funded party. 

6.  Rule 245(3) concerns success (contingent) fee 

arrangements. Such arrangements are, as properly noted by the 
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International Bar Association, permitted in some jurisdictions, while 

being prohibited in others on public policy grounds.252 The Council 

of Bars and Law Societies of Europe goes so far as to expressly 

prohibit such arrangements.253 While such an approach is arguably 

not a proper reflection of a European Union acquis in this respect, 

nor the approach taken by all European jurisdictions, e.g., England 

and Wales permit the use of success fee agreements.254 The general 

tenor of such considerations suggests a cautious approach should 

be taken. While different approaches to contract law and the 

regulation of the legal profession differs across European 

jurisdictions, it appears reasonable to approach the issue of success 

fee agreements as not being held to be unlawful per se across 

Europe. On the contrary, most European jurisdictions adopt a 

selective approach, where not every success fee arrangement is 

lawful, with some forms of such agreements being prohibited.  

7.  Given this background, it might appear to be difficult to 

provide a specific rule on success fee agreements. Nevertheless, 

given the potential that such funding arrangements have for 

improving access to justice,255 their endorsement in these Rules is 

an appropriate step to take. Given a need to reflect the differential 

approaches taken across Europe, the Rules, however, make 

provision for national law to limit the scope and content of such 

arrangements. This reservation is also made in order to reflect the 

general point, made above, that the Rules on costs ought to 

preserve the integrity of national regulation of the legal profession. 

Such provisions limiting the accessibility of success fee 

arrangements to the parties should, however, be based on 

 
252 International Bar Association, International Principles on Conduct for the 
Legal Profession, (2011) at [10.3], <https://www.icj.org/wp-
content/uploads/2014/10/IBA_International_Principles_on_Conduct_for_the_le
gal_prof.pdf>. 
253 The Council of Bars and Law Societies of Europe, Charter of Core 

Principles of the European Legal Profession and Code of Conduct for European 
lawyers, (2019) at [3.3.1] <https://www.ccbe.eu/fileadmin/speciality_ 
distribution/public/documents/DEONTOLOGY/DEON_CoC/EN_DEON_CoC.pdf>. 
254 Courts and Legal Services Act 1990 (England and Wales) s.58. 
255 See, for instance, the approach taken by the German Constitutional Court 
in its decision of 12 December 2006 1 BvR 2576/04 BVerfGE 117, 163, where it 
held that an absolute prohibition of success fees was in conflict with Art 12 of 
the German Grundgesetz. The prohibition did not provide exceptions for cases 
where the specific circumstances of a client meant that without the possibility 
of entering into such an agreement with a lawyer they would not have been able 
to pursue their rights. 

https://www.icj.org/wp-content/uploads/2014/10/IBA_International_Principles_on_Conduct_for_the_legal_prof.pdf
https://www.icj.org/wp-content/uploads/2014/10/IBA_International_Principles_on_Conduct_for_the_legal_prof.pdf
https://www.icj.org/wp-content/uploads/2014/10/IBA_International_Principles_on_Conduct_for_the_legal_prof.pdf
https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/DEONTOLOGY/DEON_CoC/EN_DEON_CoC.pdf
https://www.ccbe.eu/fileadmin/speciality_distribution/public/documents/DEONTOLOGY/DEON_CoC/EN_DEON_CoC.pdf
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considerations of procedural fairness, i.e., they should in any event 

protect parties’ access to fair legal representation and the integrity 

of the proceedings. 

8.  Rule 245 must be read in conjunction with Rule 237 and 238 

concerning the application of third party funding to collective 

proceedings. Such funding is typical of such proceedings. The 

approach adopted in Part X, on costs and funding in collective 

proceedings is intended to strike a reasonable balance between 

promoting access to justice by way of collective redress and the 

legitimate interests of the defendants to such proceedings. Rule 

237(2) provides that details of the funding agreement should be 

disclosed, in confidence, to the court. While this approach is 

appropriate for collective proceedings, it is not appropriate as a 

general approach. Outside collective proceedings neither a 

defendant nor the court has any basis to inquire into a funded 

party’s internal affairs, see Rule 245(1).  
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Préambule 

I. HISTORIQUE DU PROJET 

1. En 2004, l’American Law Institute (ALI) et l’Institut international pour l’unification du droit privé 

(UNIDROIT) ont adopté les Principes ALI/UNIDROIT de procédure civile transnationale 1. Ces Principes 

visaient à réduire les effets des divergences entre les systèmes juridiques pour ce qui concerne les 

litiges portant sur des opérations commerciales transnationales. Leur but consistait à proposer un 

modèle universel de procédure respectant les éléments essentiels d’une procédure équitable. Les 

Principes étaient accompagnés d’un ensemble de «Règles de procédure civile transnationale», qui n’ont 

été formellement adoptées ni par UNIDROIT ni par l’ALI mais qui constituaient un modèle de mise en 

œuvre des Principes, fournissant plus de détails et illustrant comment les Principes pourraient être 

appliqués par des règles de procédure. Les Règles pourraient être envisagées pour adoption, «ou pour 

une adaptation selon les différents systèmes juridiques» et, avec les Principes, pourraient être prises 

en considération comme «un modèle pour la réforme des législations internes» 2.  

2. Les 18 et 19 octobre 2013, le European Law Institute (ELI) et UNIDROIT ont tenu une réunion 

exploratoire à Vienne (Autriche) destinée à une première analyse d’un ensemble de sujets, allant de la 

notification de la demande introductive d’instance à l’exécution, en vue d’identifier les questions 

susceptibles d’être traitées et la meilleure approche méthodologique pour développer un projet commun 

dans le domaine du droit procédural 3. En 2014, les deux organisations ont décidé de coopérer pour 

l’élaboration de Règles européennes de procédure civile basées sur les Principes ALI/UNIDROIT, 

envisagées à la lumière d’autres sources comme la Convention européenne des droits de l’homme, la 

Charte des droits fondamentaux de l’Union européenne, l’acquis plus large du droit contraignant de 

l’UE, les traditions communes dans les pays européens, les travaux de la Commission Storme 4 et 

d’autres sources européennes et internationales pertinentes, à caractère contraignant ou non. On a 

considéré qu’un projet conjoint ELI/UNIDROIT sur ce sujet fournirait un outil utile contribuant à la 

cohérence procédurale croissante du droit européen de la procédure civile 5. Dans le même temps, du 

point de vue d’UNIDROIT, le projet non seulement visait à mettre en œuvre les Principes ALI/UNIDROIT, 

mais constituerait également une première étape importante vers le développement plus large de 

projets régionaux dont chacun chercherait à adapter ces Principes aux spécificités des cultures 

juridiques régionales. Suite à la décision d’entreprendre le projet, l’ELI et UNIDROIT ont créé un Comité 

 

1  ALI / UNIDROIT Principles of Transnational Civil Procedure (Cambridge University Press) (2006) et pour la 
version française: <https://www.unidroit.org/french/principles/civilprocedure/ali-unidroitprinciples-f.pdf> 
2  Etude des Rapporteurs, Rules on Transnational Civil Procedure, Introductory Note, in ALI / UNIDROIT 

Principles of Transnational Civil Procedure (2006) à 99. 
3  Les résultats de cette réunion exploratoire ont été publiés dans la Revue de droit uniforme Vol.19 No. 2, 
2014, 171-328 comme suit : D. Wallis, Introductory remarks on the ELI / UNIDROIT project; G. Hazard, Some 
preliminary observations on the proposed ELI / UNIDROIT civil procedure project in the light of the experience of 
the ALI / UNIDROIT project; S. Prechal & K. Cath, The European acquis of civil procedure: constitutional aspects; T. 
Pfeiffer, The contribution of arbitration to the harmonization of procedural laws in Europe; X.E. Kramer, The structure 
of civil proceedings and why it matters: exploratory observations on future ELI / UNIDROIT European rules of civil 
procedure; N. Trocker, From ALI / UNIDROIT Principles to common European rules on access to information and 
evidence? A preliminary outlook and some suggestions; L. Cadiet, The ALI / UNIDROIT project: from transnational 
principles to European rules of civil procedure: Public Conference, opening session, 18 October 2013; N. Andrews, 
Fundamentals of costs law: loser responsibility, access to justice, and procedural discipline; M. Kengyel, 
Transparency of assets and enforcement; R. Stürner, Principles of European civil procedure or a European model 
code? Some considerations on the joint ELI / UNIDROIT project; et également dans la Revue de droit uniforme 
Vol.19 No.3, 2014, 329-364: I. N. Tzankova, Case management: the stepchild of mass claim dispute resolution; E. 
Storskrubb, Due notice of proceedings: present and future. 
4  M. Storme (ed.), Rapprochement du Droit Judiciaire de l’Union européenne/Approximation of Judiciary Law 

in the European Union, Dordrecht/Boston/London: Martinus Nijhoff Publishers 1994. 
5  Le projet se proposait comme objet le droit européen de la procédure civile et non le droit procédural de 
l’Union européenne. 

https://www.unidroit.org/french/principles/civilprocedure/ali-unidroitprinciples-f.pdf
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pilote, coprésidé par la Présidente de l’ELI et le Secrétaire Général d’UNIDROIT de l’époque et composé 

de représentants des deux organisations. 

II. STRUCTURE ET DEVELOPPEMENT DU PROJET 

3. La rédaction des Règles et des Commentaires a été confiée à des Groupes de travail, dont 

chacun a été chargé d’élaborer des règles régionales sur chacun des principaux sujets couverts par les 

Principes ALI/UNIDROIT. De plus, le Comité pilote a décidé l’élaborer des règles sur les procédures 

d’appel. Ainsi, huit Groupes de travail ont été constitués : chronologiquement «Accès aux informations 

et preuve» ; «Mesures provisoires et conservatoires» ; «Notification des actes de procédure»; 

«Litispendance et chose jugée»; «Devoirs des parties et des avocats»; «Parties et recours collectifs»; 

«Jugements» ; «Frais du procès»; et «Voies de recours» 6. Afin d’assurer l’efficacité des travaux et de 

permettre aux membres des premiers Groupes de travail constitués de contribuer aux groupes se 

réunissant successivement, les Groupes de travail ont travaillé de façon échelonnée entre 2014 et 2019. 

Chaque groupe reflétait la diversité des traditions juridiques européennes.  

4. Les Groupes de travail ont été invités à préparer des projets de Règles et de Commentaires à 

l’appui. Les projets ont été examinés lors des réunions plénières annuelles du Comité pilote et des 

Rapporteurs et membres des Groupes de travail, qui se sont tenues au siège des deux organisations.  

5. Enfin, un «Groupe sur la structure » transversal a été créé afin de consolider les textes des 

Groupes de travail, et de superviser le cadre et la structure générale des dernière Règles et des 

Commentaires, d’assurer la cohérence et éviter des lacunes sur des aspects qui pourraient ne pas être 

couverts par les Groupes de travail. Il a également été chargé de préparer une traduction française des 

Règles, afin d’assurer la conformité entre les textes. 

6. Dès l’origine, les réunions plénières du projet ont bénéficié de la participation d’un certain 

nombre d’observateurs institutionnels, en particulier la Conférence de La Haye de droit international 

privé (HCCH), les institutions européennes (la Commission européenne, le Parlement européen et la 

Cour de justice de l’Union européenne), diverses associations professionnelles et des associations et 

instituts de recherche, comme l’Institut Max Planck de droit procédural européen ainsi que l’American 

Law Institute (ALI).  

7. En outre, une liste de conseillers a été établie, issus à la fois du monde universitaire et des 

professions juridiques, parmi lesquels figuraient des membres du Conseil de Direction d’UNIDROIT. A 

son tour, ELI a constitué un Comité consultatif des membres (CCM) et a nommé deux assesseurs pour 

le projet (Raffaele Sabato, Cour suprême d’Italie et Cour européenne des droits de l’homme, et Matthias 

Storme, Université de Louvain, Président du CCM). 

III. METHODOLOGIE DU PROJET 

8. Les travaux du projet ont suivi une méthodologie commune à tous les Groupes de travail. La 

langue de travail principale a été l’anglais, mais les Groupes de travail étaient libres de préparer des 

projets dans d’autres langues 7. Un certain nombre de Groupes ont préparé des projets en français et 

en italien 8. Il était prévu qu’une fois achevés dans les versions anglaise et française, les Règles et les 

Commentaires seraient traduits dans un large éventail de langues européennes. La rédaction simultanée 

a permis un libellé plus clair, les ambiguïtés linguistiques révélées ayant permis aux Groupes de travail 

de formuler des Règles et des Commentaires aussi clairs que possible. 

9. La méthode pour l’élaboration des Règles mêmes a été établie dès le départ par le Comité pilote. 

Le but n’était pas de concevoir un ensemble de règles reflétant des pratiques communes - une sorte de 

 

6  Pour la liste complète des participants, voir ci-dessus. 
7  Voir également pour la méthodologie: J. Sorabji, The ELI-UNIDROIT Project – An Introduction and an English 

Perspective, in A. Nylund & M. Strandberg (eds), Civil Procedure and the Harmonisation of Law, (Intersentia, 2019) 
at 46-50. 
8  Des projets en espagnol et en polonais ont aussi été préparés par certains Groupes de travail. 
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reformulation de la procédure civile européenne -, non plus que de concevoir un ensemble de règles 

basé sur la prévalence d’approches dans les systèmes juridiques européens ou encore fondé sur des 

compromis. L’objectif du projet était de définir un ensemble des règles de bonnes pratiques pour le 

développement futur de la procédure civile européenne 9. 

10. En conséquence, les Groupes de travail, prenant comme point de départ les Principes 

ALI/UNIDROIT, ont examiné les différentes approches présentes dans les différentes traditions 

juridiques européennes à travers l’examen des codes de procédure et des règles des pays européens, 

comme établi dans la loi écrite et la jurisprudence. Pour ce faire, ils avaient également tenu compte de 

la législation pertinente de l’Union européenne. Ils ont également examiné, lorsque pertinent, d’autres 

sources législatives ainsi celles d’organisations intergouvernementales comme la Conférence de La 

Haye. Pour autant que de besoin, d’autres sources ont été prises en considération : les travaux de la 

Commission Storme 10, la Convention européenne des droits de l’homme, la Recommandation (84)5 du 

Conseil de l’Europe 11, la Charte des droits fondamentaux de l’Union européenne. A la lumière de l’étude 

de ces dispositions, les Groupes de travail ont déterminé l’approche optimale à retenir et ont préparé 

des projets de Règles et de Commentaires. Les projets ont ensuite été examinés lors des réunions 

plénières du projet, de plusieurs conférences ouvertes 12 et de réunions avec les institutions de l’Union 

européenne 13 ainsi que durant les sessions du Conseil de Direction d’UNIDROIT et des Conférences 

annuelles de l’ELI, chacun apportant une contribution précieuse aux travaux. Les versions finales des 

Groupes de travail ont ensuite été examinées par le Groupe sur la Structure qui a préparé un texte 

consolidé préliminaire sur la base des informations recueillies par les trois premiers groupes en 2017, 

qui a été présenté au Conseil de Direction d’UNIDROIT et à la Conférence annuelle de l’ELI cette année-

là. En préparant le projet final consolidé, qui a été examiné par l’ELI et UNIDROIT en 2019, le Groupe 

sur la Structure a cherché à intégrer les différents textes dans un ensemble cohérent. Lorsque les 

Groupes de travail avaient produit des règles qui se recoupaient (ce qui a été par exemple le cas 

concernant la formulation de principes généraux), les projets ont été consolidés afin d’obtenir une règle 

unique. Le Groupe sur Structure a dû également déterminer quelle était la solution optimale en cas de 

divergences entre les projets. De même, le Groupe sur la Structure a opté pour la meilleure solution 

s’agissant des Règles et des Commentaires destinés à combler les lacunes des textes des Groupes de 

travail ainsi que pour les principes généraux qui forment la première partie du texte final consolidé. 

11. Chaque Règle identifie, le cas échéant, le principe ou les principes ALI/UNIDROIT formant la 

source à partir de laquelle elle a été élaborée. Elles indiquent également toutes les règles pertinentes 

formulées dans l’étude des Rapporteurs du projet ALI/UNIDROIT (les Règles transnationales de 

procédure civile (étude des Rapporteurs)) 14. D’autres sources importantes de droit national et 

international, comme les Conventions de la Conférence de La Haye, la Loi type de la CNUDCI sur 

l’arbitrage, les Recommandations du Conseil de l’Europe, l’acquis communautaire de l’Union 

européenne, des dispositions des droits nationaux, les Règles de procédure de la juridiction unifiée du 

brevet 15 et le Rapport Storme, ne sont mentionnées dans les Commentaires que si elles ont exercé 

une influence spécifique sur les solutions apportées par les Groupes de travail. Sur décision du Comité 

 

9  Voir R. Stürner, Principles of European civil procedure or a European model code? Some considerations on 
the joint ELI-UNIDROIT project, (2014) Uniform Law Review 322, 324. 
10  Marcel Storme (éd.), Rapprochement du Droit Judiciaire de l’Union européenne/Approximation of Judiciary 
Law in the European Union, Dordrecht/Boston/London: Martinus Nijhoff Publishers 1994 at 61 (Le Rapport Storme). 
11  Recommandation (84) 5 du Comité des Ministres du Conseil de l’Europe sur les principes de procédure civile 
propres à améliorer le fonctionnement de la justice. Adoptée par le Comité des Ministres le 28 février 1984 lors de 
la 367e réunion des Délégués des Ministres. 
12  Telles que celles tenues conjointement avec l’Académie de droit européen (ERA) en 2015 (Building European 
Rules of Civil Procedure, Trèves, 26 novembre 2015) et en 2018 (From Transnational Principles to European Rules 
of Civil Procedure, Trèves, 26 novembre 2018). 
13  En 2015 et 2017, ainsi que noté in J. Sorabji (2019), à 51 et 54. 
14  Etude des Rapporteurs, Rules on Transnational Civil Procedure, in ALI/UNIDROIT Principles of Transnational 

Civil Procedure (2006) (Les Règles transnationales de procédure civile (Etude des Rapporteurs). 
15  Voir l’Accord relatif à une juridiction unifiée du brevet. Et voir son Règlement, 18ème projet du 19 octobre 
2015 avec des modifications jusqu’au 15 mars 2017 (le projet de Règlement de la juridiction unifiée du brevet). 
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pilote et conformément à la pratique en vigueur à UNIDROIT, le Groupe sur la Structure n’a pas 

reproduit dans le Commentaire toutes les études comparatives préparatoires menées par les Groupes 

de travail avec des listes de toutes les dispositions spécifiques qui pourraient être pertinentes pour le 

contenu de la règle spécifique à rédiger. Les commentaires font référence aux solutions choisies par les 

différentes familles juridiques ou les groupes de législations nationales, avec une conclusion finale 

brièvement motivée expliquant la préférence du Groupe sur la Structure soit à suivre ou modifier 

l’approche adoptée par une tradition procédurale particulière, soit à combiner des éléments de diverses 

traditions. 

IV. DES REGLES MODELES PLUTOT QU’UN CODE COMPLET 

12. Une première tentative d’élaboration de Règles européennes communes de procédure civile a 

été l’ensemble des règles élaborées par la Commission Storme. Cette Commission n’avait pas pour 

objectif de rédiger un code complet car, selon l’analyse qu’elle en donnait, la convergence et la tendance 

à l’harmonisation différaient considérablement dans les divers domaines de la procédure civile. La 

Commission Storme a donc décidé de ne rédiger un ensemble de règles que dans les domaines où une 

tendance à l’harmonisation et au rapprochement était susceptible de rencontrer un degré d’acceptation 

suffisant pour motiver les législateurs européens et nationaux à utiliser les règles proposées comme 

base pour une harmonisation innovante de leur législation 16. Bien que de nombreux observateurs aient 

critiqué le caractère fragmentaire de ces règles, la décision de procéder étape par étape dans cette 

première phase de l’harmonisation européenne du droit s’est avérée être un choix judicieux. 

13. Aujourd’hui, la convergence et la tendance à l’harmonisation ont considérablement progressé. 

Certes, la prise en compte des spécificités nationales reste importante, mais il est possible d’adopter 

une approche pragmatique et ciblée dans les domaines clés de la procédure civile. Cette approche 

accorde une attention particulière aux domaines dans lesquels les propositions d’harmonisation ont des 

chances d’être accueillies favorablement par les législateurs nationaux, du fait qu’ils envisagent déjà 

des projets nationaux de rapprochement ou d’harmonisation, ou en raison d’un besoin réel de 

développement cohérent et innovant. Les litiges de masse pour assurer efficacement la protection des 

consommateurs et l’indemnisation des dommages, pour ne citer qu’un exemple, illustrent ce dernier 

point. Les domaines où une harmonisation complète est moins prometteuse sont, par exemple, ceux 

de nature très technique, qui sont souvent empreints de particularités régionales ou nationales dans 

l’administration de la justice propres à une culture juridique. Un choix pragmatique des domaines 

spécifiques en vue d’une proposition d’harmonisation devrait également tenir compte de l’acquis 

communautaire croissant de l’Union européenne et du fait que l’acquis n’est pas lui-même le résultat 

d’une codification systématique; cela peut fournir des indications sur les limites raisonnables 

susceptibles de freiner la poursuite de l’harmonisation. Lors de l’élaboration des meilleures pratiques, 

l’acquis ne devrait pas, de toute façon, être nécessairement exclu des propositions d’amélioration 17. 

14. Un avantage majeur des Règles modèles, par rapport aux Codes, consiste en ce qu’elles 

permettent aux utilisateurs de fixer des priorités différentes selon l’attrait des chapitres choisis. Les 

Codes exigent un niveau élevé de précision qui soit également cohérent et constant. Les Règles 

modèles, en revanche, permettent de faire varier le degré de détail de la réglementation entre les 

différentes parties de l’instrument, en tenant compte de la convergence existante et de la faisabilité 

d’une future réglementation détaillée de ces différentes parties. Les Règles modèles européennes de 

procédure civile ELI/UNIDROIT recherchent un juste équilibre en se concentrant sur les domaines les 

plus importants de la procédure civile tout en adoptant des niveaux de réglementation différents lorsque 

cela est justifié. Par conséquent, le degré de réglementation est relativement élevé dans toutes les 

parties des Règles qui traitent de l’interaction entre le juge et les parties et entre les parties (Parties 

III-V) et dans la partie sur l’accès aux informations et preuves (Partie VII). Inversement, et non sans 

 

16  Le Rapport Storme, Rapport général introductif, pages 3, 24 et suivantes (dans la version anglaise). 
17  Pour les rapports entre ces Règles et l’acquis communautaire et ses difficultés particulières, voir ci-dessous, 
Préambule VII. 4. 
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raison, il est relativement faible dans les parties sur les voies de recours (Partie IX) ou sur les frais du 

procès (Partie XII). 

V. COHERENCE ET HARMONISATION DE LA TERMINOLOGIE 

15. Selon une exigence bien acceptée et souvent abordée, les Règles modèles, même si elles ne 

sont pas des codes, doivent être cohérentes. Elles ne doivent pas contenir de contradictions et doivent 

utiliser une terminologie cohérente. Il est également vrai, cependant, que les codes nationaux ne 

répondent pas toujours aux exigences de transparence, de cohérence, d’absence de contradictions et 

d’uniformité en matière de terminologie. Les codes sont rédigés par des commissions ou des groupes 

dont la composition comprend souvent des représentants de la profession juridique dont les intérêts 

diffèrent. Etant amenés à devoir coopérer, ils doivent souvent trouver des compromis sur le contenu et 

la terminologie. L’intervention du Parlement au cours du processus législatif entraîne souvent des 

modifications ou des insertions supplémentaires qui ne sont pas totalement cohérentes avec les autres 

parties du texte. En outre, il arrive que dans une même culture juridique nationale un même terme ait 

des significations différentes selon le contexte dans lequel il est utilisé. A titre d’exemple le 

terme « cause of action » qui, dans de nombreux systèmes juridiques, a une signification différente 

pour la litispendance et pour les effets exclusifs et positifs de l’autorité de la chose jugée 18. Les 

tentatives de le remplacer par un terme meilleur ont toutefois échoué.  

16. Pour des projets internationaux comme celui-ci, les défis à relever pour assurer la pleine 

cohérence du contenu et de la terminologie sont plus importants que pour les codifications nationales. 

En effet, outre les facteurs pertinents pour les codifications nationales, le débat interne au sein des 

Groupes de travail, l’influence des conseillers et des représentants institutionnels de l’ELI et 

d’UNIDROIT, ainsi que la contribution des observateurs d’autres institutions ou organisations juridiques 

importantes, doivent tous être pris en compte pour tenter de garantir une approche cohérente et 

homogène. Les points de vue divergents des différents acteurs rendent le consensus d’autant plus 

difficile à atteindre. Dans le cadre du présent projet, le Comité pilote et le Groupe sur la Structure ont 

discuté avec les autres Groupes de travail afin d’assurer une approche cohérente et homogène des 

Règles tant sur la forme que sur le fond. Ce faisant, ils devaient également veiller à ce que les Règles 

générales en particulier puissent être modifiées dans certaines circonstances données, tout en 

prévoyant que d’autres Règles spécifiques puissent faire exception aux Règles d’application générale. 

17. Les règles harmonisées sont souvent critiquées parce qu’elles contiennent trop d’exceptions, 

trop d’éléments contradictoires ou encore une terminologie peu claire, malgré de nombreuses tentatives 

pour garantir une définition précise et uniforme des termes qui y sont utilisés. C’est le cas de 

nombreuses dispositions internationales telles que celles contenues dans les Règlements ou les 

Directives européennes, ou encore dans les Règles de procédure innovantes, comme le projet de 

Règlement de la juridiction unifiée du brevet 19. Il est peu probable que les présentes Règles soient 

elles-mêmes à l’abri d’inévitables critiques. 

18. Toutefois, des décisions autoritaires et rigides visant à renforcer la transparence et la cohérence 

ne sont généralement pas recommandables. Une approche trop rigide peut, par exemple, avoir des 

conséquences négatives sur d’autres parties des Règles modèles. Ainsi, le manque de cohérence ou 

d’uniformité d’un texte juridique peut également refléter le souhait d’une approche pluraliste, dans le 

respect d’une diversité d’opinions. Il peut donc être utile que les textes juridiques offrent une certaine 

marge de manœuvre pour une interprétation et une application souples dans des contextes différents. 

Ce constat s’applique pour de nombreuses initiatives d’harmonisation, notamment pour les présentes 

Règles. 

 

18  Les conséquences d’un manque de clarté de la terminologie du droit national dans les domaines de la 
litispendance et de la res judicata pour l’harmonisation des Règles sont examinées dans la Partie I, article 22, 

commentaires 1 et 2 ; la Partie VII, Section 3, Introduction, commentaires 1 et 2 ; ‘‘article 142, commentaires 2 et 
3 ; l’article 149, commentaires 2 et 3. 
19  Voir le projet de Règlement de la juridiction unifiée du brevet, op. cit., ci-dessus Préambule, III. 
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19. La première partie des Règles contient des principes très généraux sur la justice et la procédure 

civile. Elles proposent une orientation interprétative pour les Règles détaillées et plus spécifiques des 

autres Parties. Elles entendent donc assurer une lecture transparente et claire de la structure des Règles 

et des procédures civiles dans leur ensemble. Cette partie a été élaborée, à bien des égards, selon 

l’exemple fourni par le premier chapitre du Premier Livre du Code de procédure civile français avec ses 

Principes directeurs 20. La plupart des codes nationaux ne font référence qu’à un nombre limité de 

principes de procédure, souvent pour mettre en évidence les principes qui revêtent une importance 

particulière à la suite de l’introduction de nouveaux éléments dans une version nouvelle ou révisée du 

code 21. Toutefois, le Code français contient, pour sa part, une sélection rigoureuse de principes qui 

revêtent une importance particulière pour le bon fonctionnement, l’équité et l’efficacité de toute 

procédure. Les règles individuelles des autres parties des codes non seulement mettent en œuvre ces 

principes généraux, mais elles peuvent également modifier ou restreindre leur champ d’application. Ce 

faisant, elles introduisent souvent des éléments contradictoires dans le code. Si une approche 

strictement logique était adoptée, chaque modification ou exception à un principe général ou à une 

règle générale devrait être précisée dans le contexte de ces principes ou de ces règles. Une telle 

approche n’est pas retenue dans les présentes Règles. Ce n’est pas parce que les rédacteurs des Règles 

ont conclu qu’il allait de soi que des règles générales pourraient, potentiellement, donner lieu à des 

exceptions, en tenant compte du fait qu’en l’absence de modification, l’application de règles générales 

pouvait avoir des effets pervers ou autrement injustifiés.  

20. L’existence de dispositions répétitives est une caractéristique typique et souvent critiquée des 

codes et des Règles modèles, en particulier pour les dispositions formulées dans un contexte général, 

par exemple dans une partie comportant des principes ou des règles générales, qui sont ensuite répétés, 

avec ou sans variations mineures de formulation, dans un contexte spécifique. Cette répétition est 

souvent considérée comme superflue. Malgré ces critiques, la rédaction répétitive a survécu dans 

l’histoire de la législation et de la codification dans toutes les cultures juridiques, codes et règles, 

souvent non sans raison. Des dispositions répétitives peuvent rendre inutile toute référence excessive 

à d’autres parties d’un code ou d’un ensemble de règles. Cela présente un avantage évident pour le 

lecteur et l’utilisateur de l’instrument qui peuvent lire un texte complet et cohérent sans avoir à se 

référer constamment à d’autres dispositions. L’utilisation, la compréhension et l’interprétation sont, 

partant, facilitées. 

21. L’exactitude et la cohérence de la terminologie dans les projets d’harmonisation doivent être 

considérées selon une approche fonctionnelle, dans une perspective réaliste et acceptable par 

différentes cultures juridiques, qui chacune utilise des termes différents pour des concepts similaires 

qui, souvent, replacés dans leur contexte, ne fonctionnent pas toujours de la même manière. Il n’est 

pas toujours possible ou recommandable d’utiliser des termes traditionnels provenant des systèmes 

procéduraux spécifiques pour des instruments ou mécanismes procéduraux dont le but est d’élaborer 

des règles harmonisées. Pour limiter d’éventuels risques d’erreurs du fait d’une terminologie juridique 

divergente ou de l’influence des cultures juridiques nationales, il est généralement nécessaire 

d’employer une terminologie neutre 22 ou, si cela n’est pas possible, des termes «nationaux» 

accompagnés d’un commentaire explicatif. Si cette dernière approche est retenue, le commentaire 

 

20  Voir le Code de procédure civile français, articles 1 à 24. 
21  Voir, par exemple, pour d’’autres codes ayant une structure similaire, le Code de procédure civile anglais, 
Partie 1 (objectif primordial) ; le Code de procédure civile allemand (oralité), paragraphe 128 ; le Code de procédure 
civile italien, les articles 99 à 101 (décision de la partie d’engager la procédure et notification à l’opposant), les 
articles 115 et 116 (disposition des moyens de preuve et de l’évaluation libre des preuves par les parties), l’article 
128 (audience publique), l’article 180 (procédure orale du juge d’instruction), etc. 
22  Voir, par exemple, le terme «early final judgment» qui remplace le terme de common law «summary 

judgement» en raison de son contexte structurel particulier (voir article 65, commentaire 1) ; ou le terme « pourvoi 
final » pour le second appel dans la version française qui remplace le terme national « pourvoi en cassation » (article 
155 et suiv.). 
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explicatif devrait illustrer en quoi le sens donné dans le texte d’harmonisation diffère de son acception 

nationale 23.  

22. L’approche finalement adoptée dans les présentes Règles a cherché à assurer la plus grande 

cohérence et homogénéité terminologique, tout en reconnaissant qu’il est nécessaire, dans certains cas, 

de lire et de comprendre les règles individuelles dans leur contexte et en se référant aux commentaires 

explicatifs. Les Règles doivent donc être considérées comme une tentative de parvenir à un niveau de 

cohérence et d’homogénéité réaliste, et donc à une avancée importante vers l’harmonisation des 

différentes cultures procédurales européennes. A cet égard, chaque Règle doit être lue et interprétée 

en tenant compte de son commentaire explicatif ainsi que du contexte général de l’instrument dans son 

ensemble. 

VI. REMARQUES GENERALES SUR LE CHAMP D’APPLICATION DES REGLES 

MODELES EUROPEENNES DE PROCEDURE CIVILE 

1. Questions en matière civile et commerciale 

23. L’article 1 définit les questions en matière civile et commerciale par référence au Règlement 

(UE) n° 1215/2012 concernant la compétence judiciaire, la reconnaissance et l’exécution des décisions 

en matière civile et commerciale (le Règlement sur la compétence judiciaire et l’exécution) 24 et à la 

Convention de Lugano 25 correspondante. La liste des domaines exclus en matière civile couvre 

principalement les procédures des actes d’état civil, les affaires familiales et matrimoniales, les 

successions, les faillites et l’arbitrage. Ces domaines de la justice civile sont soit entièrement, soit en 

partie, régis par des régimes procéduraux spéciaux dans la plupart des systèmes juridiques européens. 

Il est donc raisonnable d’exclure ces aspects des systèmes de justice civile du domaine d’application 

principal des présentes Règles. 

24. Les litiges en matière d’emploi, ou de droit du travail, constituent également un domaine 

particulier de la justice civile, bien qu’ils ne soient pas exclus de l’applicabilité du Règlement sur la 

compétence et l’exécution et de la Convention de Lugano 26. Dans presque tous les systèmes juridiques 

européens, ces litiges relèvent de la compétence de tribunaux spéciaux ou de la compétence d’organes 

judiciaires spécifiques au sein de tribunaux de droit commun ; les règles de procédure régissant ces 

questions constituent une partie spéciale du code général de procédure civile, ou sont codifiées dans 

un code spécial sur les questions de droit du travail et de l’emploi. La structure de base et la plupart 

des éléments de ces procédures découlent de la procédure civile ordinaire, avec laquelle leurs règles 

individuelles ont un lien étroit. Les différences entre la procédure civile ordinaire et la procédure de 

droit du travail ou de l’emploi tendent à refléter l’histoire particulière et le fort impact social de cette 

forme de justice civile, qui ne revêtent pas une importance particulière en termes de relation ou d’effet 

sur les considérations qui étayent les présentes Règles. 

25. Toutefois, il convient de noter que la législation européenne ou nationale pourrait adopter ces 

Règles en partie ou avec des modifications dans des domaines de la justice civile qui ne sont pas les 

domaines essentiels de leur applicabilité. Pour les règles modèles en général, et les présentes Règles 

en particulier, la définition de l’applicabilité ne décrit que l’essentiel de leur champ d’application. Le 

législateur ou les organisations arbitrales sont libres, et sont invités, à adopter des parties ou des 

versions modifiées des présentes Règles non seulement dans les domaines relevant de leur champ 

d’application indiqué, mais également de manière plus générale. Il n’est donc ni nécessaire ni utile 

 

23  Voir, par exemple, “cause of action” à l’article 22, commentaire 2, Partie VIII, Section 3, Introduction, 
commentaire 3 et Section 3 A, Introduction, commentaires 1 et 2, article 149, commentaires 2 et 3. 
24  Règlement de Bruxelles (UE) N° 1215/2012. 

25  Convention de Lugano, JO L 339, 21.12. 2017, pages 3 à 41. 
26  Voir l’article 20 et suivants. Règlement de Bruxelles (UE) N° 1215/2012 et la Convention de Lugano, JO L 
339, 21. 12. 2007, pages 3 à 41, l’article 18 et suivants. 
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d’insister sur la définition exacte du champ d’application des Règles en rapport avec des domaines 

spécialisés de la procédure civile. 

2. Règles uniformes souples pour les juridictions de première instance 

26. Les Parties III à VIII contiennent des règles détaillées sur les juridictions de première instance : 

gestion coopérative des affaires par les parties et le juge, actes de procédures, communication et 

notification, litispendance, procédure préparatoire à l’audience finale, accès aux informations et preuve, 

jugements et leurs effets. Les présentes Règles contiennent un programme procédural complet couvrant 

toutes les éventualités. Elles fournissent les outils procéduraux adéquats et nécessaires. Elles divisent 

également la structure de la procédure en trois phases : la phase des déclarations écrites, la phase 

intermédiaire de clarification des questions moins graves ou moins complexes et d’identification de 

celles qui doivent être approfondies lors d’une audience finale, et l’audience finale suivie du jugement 

et, le cas échéant, du recours 27. Les Règles ne font pas de distinction entre les affaires simples et les 

affaires plus complexes 28 en créant des procédures formelles. Par conséquent, elles s’appliquent à 

toutes les juridictions de première instance, indépendamment du fait que les différents pays européens 

aient ou non créé des tribunaux de première instance ayant des compétences différentes selon des 

traditions procédurales anciennes, bien que partiellement en déclin aujourd’hui. Le choix de règles 

uniformes ne signifie toutefois pas que toutes les affaires doivent utiliser l’intégralité du programme ; 

les Règles devraient être appliquées de manière à ce que la procédure s’adapte à l’affaire 29. 

3. Application souple des Règles uniformes et des jugements finaux anticipés 

27. De nombreux litiges se terminent par un jugement final anticipé dans le cadre de procédures 

simplifiées. Les présentes Règles sont souples, et les parties et le juge sont censés les appliquer en 

fonction de chaque cas. Par exemple, si un défendeur fait valoir l’incompétence du juge ou que le 

demandeur n’a pas présenté les faits pertinents à l’appui de sa demande, le juge, après avoir engagé 

le demandeur à procéder à une modification satisfaisante pour remédier à cette situation et qu’aucune 

modification n’a été apportée, doit rendre un jugement final anticipé rejetant la demande sans 

considérer ou recueillir des preuves 30. Un défendeur peut, dans un premier temps, limiter sa défense 

aux arguments concernant l’incompétence alléguée ou l’absence de faits pertinents, de sorte qu’il n’a 

pas nécessairement à épuiser tous les autres arguments dont il dispose, par exemple contester des 

faits, présenter des preuves à charge ou une défense affirmative, si le moyen de défense choisi est 

raisonnablement fondé et si le juge n’invite pas le défendeur à modifier son approche à la lumière des 

doutes qu’il a sur la solidité de la défense telle qu’elle a été présentée 31. 

4. L’intégration d’affaires complexes dans les Règles 

28. Dans des affaires plus complexes, les demandeurs ou les défendeurs peuvent requérir le 

prononcé d’un jugement sur une question de procédure préliminaire – telle que la compétence du juge, 

la capacité des parties d’agir en justice, etc. – sur des questions juridiques concernant le fond de leur 

 

27  Voir le Principe 9 ALI/UNIDROIT. Le projet des Règles de procédure de juridiction unifiée du brevet utilise 
également cette structure, avec une terminologie en partie identique; voir les articles 10 et 85 et la division 
correspondante des règles en chapitres pertinents.  
28  Pour les procédures de règlement des litiges de faible importance et les procédures d’injonction de payer, 
voir ci-dessous Préambule VII. 3.  
29  Voir, en particulier, l’article 61, commentaires 1 et 2.  
30  Voir l’article 65(2)a) et b), commentaires de 1 à 5. Si le juge estime que les arguments du défendeur ne 
sont pas convaincants, il peut rendre un jugement susceptible d’appel sur des questions préliminaires de procédure 
ou sur des questions de droit au fond, ou continuer sans jugement préliminaire en courant le risque d’une 
contestation en appel sur la base de la question traitée par le défendeur ; voir l’article 66, commentaires 1 à 9. 

31  En ce qui concerne l’obligation du juge de demander une modification avant de sanctionner une procédure 
lacunaire, voir les articles 54(2), 53(2), 53(3) phrase 1, 49(9), 47, commentaire 4, 27(1) phrase 2, commentaire 3 
(concernant le refus clair d’une procédure déraisonnable ‘eventualiter’) et 55(1). 
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litige, par exemple un jugement sur la responsabilité, ou ils peuvent demander un jugement pour une 

partie de la demande. Le juge peut également prendre ces mesures de sa propre initiative 32. Dans ces 

cas, le juge peut permettre que les procédures se déroulent par étapes, c’est-à-dire permettre la 

présentation de preuves spécifiques uniquement dans le but requis par la question examinée et ensuite 

consentir à des amendements à mesure et si cela est nécessaire pour la détermination du point suivant. 

En général, le juge adoptera cette approche à la suite d’une demande commune des parties ou à la 

demande de l’une d’entre elles. Selon l’affaire traitée, il le fera généralement lors de la conférence 

préliminaire sur la gestion de la procédure où les arguments en faveur d’une approche progressive de 

la procédure sont considérés comme raisonnables et convaincants 33. Les Règles encouragent 

explicitement les parties à communiquer mutuellement des informations sur les faits contestés ou admis 

pendant la phase préalable à l’ouverture de la procédure 34. Lorsqu’une partie communique au juge, ou 

précise dans la procédure, que des faits individuels ou des parties entières relatives au fait du litige ne 

sont pas contestés, en l’absence de raisons spécifiques comme un désaccord postérieur entre les 

parties, le juge n’exigera pas d’amendement de la procédure 35. Les Règles permettent, en outre, aux 

parties de limiter le pouvoir discrétionnaire des juges sur des questions particulières n’ayant pas été 

clarifiées dans la phase préalable à l’ouverture de la procédure, et de présenter une requête conjointe 

qui peut obliger le juge 36 à limiter l’utilisation de la procédure complète. Cette dernière disposition est 

particulièrement utile dans les affaires complexes, où les parties sont toutes deux représentées par un 

avocat. 

5. L’importance des Règles pour les avocats et la gestion des affaires par le juge 

29. Ce qui précède ne signifie pas qu’il faille sous-estimer l’importance de la fonction de l’intégralité 

du système prévu par les règles de procédure uniformes 37. Il incombe toujours aux avocats d’examiner 

la demande ou la défense de leur client dans son intégralité avant de déposer une demande ou 

d’engager une procédure en tant que défendeur. Il est exigé des avocats qu’ils envisagent dès le départ 

toutes les éventualités factuelles, probatoires et juridiques d’une affaire en se référant à l’intégralité de 

la procédure prévue par les Règles. Même dans les affaires complexes, la plupart des avocats préfèrent 

opter pour une présentation complète des affaires qu’ils traitent dans leurs plaidoiries initiales. Du fait 

de leurs travaux préparatoires, même dans ces cas, seules les questions jugées peu susceptibles d’être 

soulevées dans le litige ont tendance à être soit omises des procédures, soit traitées de manière très 

concise. 

30. Le juge doit exercer ses pouvoirs d’administration selon une procédure basée sur le dialogue, 

c’est-à-dire qu’il doit entendre les parties avant d’émettre des décisions de mise en état. Il doit 

également s’assurer de demander aux parties d’amender tout défaut dans leur approche de la gestion 

de l’instance, etc., avant de prendre des mesures visant à leur imposer une sanction pour 

 

32  Dans ces affaires, le juge pourrait terminer à nouveau la procédure par un jugement final anticipé rejetant 
la demande ou une partie de la demande conformément à l’article 65(2) a) et b), ou rendre un jugement positif sur 
des questions de procédure préliminaire ou sur le fond (article 66) poursuivant la procédure, ou encore continuer 
sans jugement préliminaire. En cas de jugement partiel favorable (article 130, paragraphe 1, point b)), la procédure 
se poursuit (article 130, paragraphe 2). 
33  Cette procédure résulte à nouveau de l’interaction des articles 53, paragraphe 2, 54, paragraphe 2, 53, 
paragraphe 3, première phrase, 49, paragraphe 9, 47 commentaire 4, 27, paragraphe 1, première phrase, 
commentaire 3, 55, paragraphe 1, et en outre des articles 49, paragraphes 2 et 4, 61 (notamment le commentaire 
3) en liaison avec les articles 65, paragraphe 3 et 66, paragraphe 3. 
34  Voir l’article 51, en particulier les commentaires 3 et 4 et l’article 50(2), commentaire 2. 
35  Voir l’article 53, paragraphe 6, commentaire 12, pour le cas où la défense contient une admission explicite 
ou tacite des faits, en particulier si le défendeur ne fait valoir qu’une défense affirmative (voir l’article 54, paragraphe 
5, commentaire 5). 
36  Voir les articles 57 à 60, et en particulier le commentaire 2 de l’article 57. 

37  La plupart des codes de procédure civile d’Europe continentale adoptent le programme complet des 
éventualités comme base pour déterminer le contenu des actes de procédure; voir pour d’autres références l’article 
53, commentaire 1. 
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manquement 38. La souplesse de la conduite de la première instance, et des procédures en général, ne 

doit cependant pas être utilisée abusivement par les avocats ou le juge qui adoptent une approche 

fragmentaire destinée à éviter des procédures concentrées. Ainsi, aucun des deux ne doit prendre de 

mesures pour gérer les procédures de manière à diminuer leur charge de travail réelle en prolongeant 

le déroulement de la procédure 39. 

6. Intégrer des affaires concernant les consommateurs dans les Règles 

31. Les Règles ne prévoient pas de procédure spéciale pour les consommateurs ou d’autres parties 

protégées par des règles spéciales du droit impératif de l’Union européenne ou du droit national. 

Toutefois, grâce à l’application souple des Règles, en particulier en première instance, et à ses 

mécanismes procéduraux bien équilibrés, les affaires concernant des consommateurs peuvent être 

intégrées de manière appropriée et satisfaisante dans le processus. La procédure de protection des 

consommateurs devrait s’appliquer dans tous les cas où une partie agit à titre d’entrepreneur et l’autre 

à titre privé ; par exemple, elle devrait s’appliquer aux contrats concernant les ventes, les services, les 

assurances, les traitements médicaux, etc. 40. 

32. Dans ces cas, les consommateurs doivent être protégés contre l’utilisation déloyale des 

dispositions relatives à la compétence. Cette protection des consommateurs pourrait être assurée en 

étendant les dispositions de l’Union européenne sur la réglementation de la compétence et de 

l’exécution à la détermination de la compétence dans les affaires exclusivement nationales. C’est ce 

que prévoit les présentes Règles, car elles n’élaborent pas leurs propres règles concernant la 

compétence judiciaire, qui ont été jugées superflues 41. 

33. Un autre sujet de préoccupation peut être l’existence de lois européennes ou nationales 

impératives applicables qui devraient être appliquées « d’office » par le juge, selon la jurisprudence de 

la Cour européenne de justice 42. Selon les Règles, c’est le juge, et non les parties, qui doit, en général, 

déterminer le droit applicable, et les parties ne sont pas autorisées à s’entendre sur la non-application 

du droit impératif 43. Lorsqu’un juge prend acte qu’une loi impérative particulière s’applique à une affaire 

dont il est saisi, il doit demander à la partie protégée par la loi, dans la mesure où cela est nécessaire, 

de modifier ses allégations de fait 44. Sur un plan plus théorique, lorsqu’une partie refuse de prendre 

des mesures pour présenter les faits requis, la question peut alors se poser si le juge doit recueillir des 

preuves d’office afin de protéger les parties des consommateurs malgré leur propre réticence à s’aider 

elles-mêmes. Les Règles laissent cette dernière question à la pratique judiciaire nationale 45. Prenant 

en considération des développements futurs qui pourraient être pris par la Cour de justice européenne 

(c’est-à-dire si elle fait évoluer la protection des consommateurs vers une forme de procédure plus 

inquisitoire afin d’assurer l’application du droit communautaire obligatoire par les tribunaux des Etats 

 

38  Pour la conduite de l’instance basée sur le dialogue, voir en particulier les articles 4 phrase 3, 27(1) phrase 
2, 28, 47 commentaire 4, 49(9), 50, 53(3) phrase 1 commentaires 9 et 55(1), commentaire 5. 
39  Voir l’article 61, commentaire 3 et l’article 66, commentaire 4. 
40  Pour cette définition large du terme “consommateur”, voir l’article 2 de la Directive 93/13/CEE du Conseil 
concernant les clauses abusives dans les contrats conclus avec les consommateurs. 
41  Voir ci-dessus VII. 2. 
42  Voir, par exemple, les toute récentes décisions de la Cour européenne de justice Voir, par exemple, les 
décisions les plus récentes CJCE, 19.12.2019, C-453/18, C-494/18, Bondora AS c. Carlos V.C., XY ; CJCE, 
07.11.2019, C-419/18, C-483/18, Profi Credit Polska, UE :C:2019:930 avec des références supplémentaires aux 
décisions précédentes. Il convient toutefois de noter qu’en cas de procédure d’injonction de payer, qui ne constitue 
pas le domaine d’application principal des Règles (voir ci-dessous VI. 2), la situation diffère sensiblement des 
circonstances données dans les procédures de première instance.  
43  Voir l’article 26, paragraphe 2, phrases 1 et 2, commentaires 1 et 2 et l’article 26, paragraphe 3, le 
commentaire 5 étant particulièrement pertinent pour les affaires de consommation et leur droit matériel, 
partiellement obligatoire. 

44  Voir l’article 24(1), phrase 2, commentaire 3 sur les problèmes du droit impératif applicable sur une échelle 
plus générale.  
45  Voir, pour un problème semblable sur les procédures par défaut, l’article 138, commentaire 6. 
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membres de l’Union européenne), les présentes Règles pourraient s’écarter de l’approche de la Cour de 

justice de l’Union européenne. Une telle forme de procédure inquisitoire n’entre pas dans le champ 

d’application des Règles. 

34. Les Règles imposent également au juge de veiller à ce que les parties bénéficient d’une égalité 

de traitement dont un aspect spécifique est l’obligation du juge de suggérer aux parties les plus faibles 

de faire des modifications éventuelles pour rectifier les lacunes dans la présentation de leurs demandes 

ou de leurs preuves 46. Toutefois, le juge ne doit pas aller jusqu’à devenir l’avocat d’une partie. Les 

consommateurs bénéficient également d’une protection spécifique en matière de notification des actes 

de procédure, car l’avis doit être donné dans leur langue nationale ou avec un libellée qui lui soit 

parfaitement compréhensible 47. Les Règles favorisent également la protection des consommateurs en 

prévoyant que la renonciation à l’appel d’un jugement par un consommateur ne soit admise que dans 

des circonstances limitées 48. 

35. Dans des affaires concernant des consommateurs, les effets de l’obligation de 

proportionnalité 49 sont quelque peu ambivalents. Selon le montant en litige, une part importante des 

affaire transnationales relatives à des consommateurs transnationaux peut faire l’objet d’une procédure 

de règlement des petits litiges en vertu de la Procédure européenne de règlement des petits litiges 50 

ou du droit national. La Procédure européenne de règlement des petits litiges et, indirectement, les 

procédures nationales de règlement des petits litiges donnent lieu à des décisions exécutoires dans 

toute l’Union européenne 51. Elles font partie de l’acquis de l’Union européenne et, comme on le verra 

ci-après, ne sont donc pas prises en compte dans les présentes Règles car le règlement européen relatif 

aux demandes de faible importance pourrait également servir de modèle pour les procédures dans les 

affaires nationales devant être harmonisées par la législation nationale. Néanmoins, les moyens 

employés pour garantir que les procédures de règlement des petits litiges soient proportionnées 

méritent de retenir l’attention, car ils doivent être utilisés sous une forme modifiée dans les affaires de 

plus grande importance où les consommateurs ne peuvent généralement pas investir dans le litige les 

mêmes ressources que celles dont dispose leur adversaire. 

36. Outre toute législation nationale qui exige des parties qu’elles s’engagent d’une façon obligatoire 

à la promotion d’un règlement, le devoir de gestion de l’instance du juge fournit également les moyens 

de promouvoir une procédure rentable pour les demandes des consommateurs. Il permet et exige, par 

exemple, dans un premier temps, pour éviter des procédures trop longues 52 ou des obtentions de 

preuve coûteuses avec plusieurs experts ou témoins, de s’en remettre aux documents déjà en 

possession des parties, de convenir d’un expert judiciaire unique mandaté conjointement, de limiter les 

preuves testimoniales aux témoins susceptibles de disposer du plus grand nombre de preuves 

probantes, et d’utiliser la vidéoconférence pour réduire les coûts 53. Dans un deuxième temps, 

cependant, le juge doit reconsidérer ses efforts de gestion si les parties insistent sur leurs droits 

procéduraux complets et s’opposent à l’utilisation de mesures de gestion restrictives. Le juge peut, bien 

entendu, tenter de convaincre les parties litigieuses déraisonnables en leur rappelant la possibilité 

d’imposer des sanctions financières en cas d’activité procédurale inutile 54. Les décisions judiciaires 

 

46  Voir en général l’article 61(4) ainsi que l’article 4, commentaire 3, sur l’établissement de limites à une 
conduite partisanne dans la gestion d’une affaire impliquant des consommateurs.  
47  Voir l’article 82(1) avec les commentaires. 
48  Voir l’article 154(3). Selon une définition large du terme « consommateur », un très grand nombre de 
parties seront protégées par cette disposition. Il est vrai qu’il peut y avoir d’autres parties qui peuvent en bénéficier. 
Une définition plus claire des parties protégées semble toutefois préférable. Le fait que les renonciations puissent 
être annulées pour d’autres raisons générales par manque d’équité, par exemple, n’est pas exclu par cette Règle. 
49  Voir les articles 5, 6, et 8. 
50  Voir ci-dessous Préambule VII. 3. 
51  Voir l’article 1(1), phrase 2 de la Procédure européenne de règlement des petits litiges n° 861/2007 (CE). 
52  Voir l’article 49(4) et (5), également l’article 11. 

53  Voir les articles 5, commentaire 3 ; 6, commentaire 2 ; 18(4), commentaire 8 ; 49(6), (10) et (11) et 
également l’article 11. 
54  Voir l’article 8, commentaire 2. 
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pourraient toutefois être contestées si elles ne tiennent pas compte de la bonne administration de la 

justice lorsqu’elles utilisent des pouvoirs d’administration restrictifs 55. 

37. Les droits des consommateurs peuvent, en particulier, être facilités par le recours aux modes 

alternatifs de règlement des différends (MARD), et la Directive 2013/11/UE relative au règlement 

extrajudiciaire des litiges entre consommateurs joue un rôle important à cet égard. Les Règles 

complètent ces dispositions de l’Union européenne en imposant des obligations renforcées aux avocats 

et au juge d’informer les parties, et en particulier les consommateurs, sur les méthodes et les 

prestataires des MARD existants 56. Un élément absolument nécessaire pour un accès équitable à la 

justice pour les consommateurs est toutefois le droit à une assistance juridique suffisante, qui comprend 

le coût des conseils et de la représentation en justice, ainsi que l’accès au financement par des tiers et 

à des accords sur les commissions de succès dans des circonstances appropriées 57. 

38. Le fait que les procédures collectives soient considérées comme un élément indispensable pour 

qu’un système de justice civile contribue à assurer la protection des consommateurs dans les cas de 

dommages massifs qui, dans un nombre important d’affaires, affectent les consommateurs, ne devrait 

pas nécessiter d’explication 58. Dans les conflits individuels, la possibilité pour les parties de plaider en 

leur nom propre et sans conseil ni présentation juridique ou d’être représentées par des organisations 

de consommateurs conformément aux dispositions du droit national 59 peut, bien entendu, également 

permettre aux consommateurs et les encourager à faire valoir leurs droits devant les tribunaux. 

39. Dans l’ensemble, les Règles renforcent considérablement la position procédurale des 

consommateurs. Elles tiennent compte du déséquilibre inhérent aux ressources dont ils disposent en 

cas de litige et mettent particulièrement l’accent sur le devoir fondamental du juge de traiter les parties 

avec égalité sans porter atteinte à la neutralité judiciaire. 

7. Règlement comme partie intégrante des Règles concernant les procédures de 

première instance 

40. Le développement de nombreux types de MARD, notamment le règlement par accord 

extrajudiciaire, est devenu une caractéristique commune de la justice civile dans tous les pays 

européens. Il s’agit, sans aucun doute, de la politique procédurale dominante de l’Union européenne au 

cours des deux dernières décennies. L’un des principes fondamentaux des Règles est que les avocats 

et les juges doivent encourager les parties, en toute connaissance de cause dans les cas appropriés, à 

recourir aux méthodes de règlement extrajudiciaire des différends 60. Les Règles prévoient également 

des règlements judiciaires, pour lesquels le rôle du juge ne se limite pas à rendre une décision qui 

donne effet à un accord conclu par les parties 61, mais permet plutôt au juge de participer activement 

au processus visant à aider les parties à parvenir à une résolution consensuelle de leur litige 62. Cette 

double approche constitue un compromis entre différentes traditions historiques européennes sur la 

nature du juge, c’est-à-dire entre celle d’un juge actif ou bien passif. 

41. Une mesure novatrice des Règles, qui s’inspire de l’expérience acquise, par exemple, en 

Angleterre et en France, est l’élaboration détaillée de l’obligation faite aux parties de prendre des 

mesures pour parvenir à un règlement futur dans la phase préalable à l’ouverture d’un différend en 

 

55  Voir la fin de l’article 5(2) et l’article 11. 
56  Voir l’article 9(2), commentaires 2 et 3 et l’article 10(2) commentaire 2. 
57  Voir les articles 244, commentaire 3 et 245. 
58  Voir Partie XI sur les recours collectifs. 
59  Voir l’article 14, commentaire 1 et l’article 15, commentaire 4. 
60  Voir l’article 9, commentaires 1 à 3 et l’article 10, commentaire 2. 

61  Voir l’article 9(3), commentaire 3 et l’article 141(1), commentaire 1. 
62  Voir l’article 10(3), commentaire 3 et l’article 10(4), commentaire 4 traitant de la nécessité d’éviter un 
conflit de rôles. 
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fournissant mutuellement des informations concernant le litige 63, tout en les encourageant également 

à essayer de régler certaines parties de leur différend 64, même sous une forme contraignante pour le 

juge 65, si les tentatives de régler pleinement le différend échouent. 

42. Lors de la rédaction des Règles sur les accords de règlement des litiges, la question de savoir 

si le juge pouvait donner effet à une solution qui était contraire à la loi, a été prise en considération. 

Cela était particulièrement pertinent compte tenu de la jurisprudence de la Cour de justice européenne, 

qui concerne la question de l’obligation d’office du juge de respecter le droit impératif de l’Union 

européenne 66. Cette question est fondamentale. Elle affecte le principe dispositif des parties à la 

procédure et, dans la mesure du possible, elle devrait être résolue de manière cohérente dans toutes 

les affaires où les parties peuvent librement conclure la procédure indépendamment du respect de tous 

les aspects juridiques des positions contradictoires des parties, par exemple, retrait et admission de la 

demande, renonciation à l’appel, jugement par défaut, règlement, etc.  

43. Dans la plupart des cultures juridiques européennes, il apparaît comme étant une bonne 

pratique que les jugements d’admission, les renonciations en appel, les jugements par défaut 67 et les 

règlements amiables ne peuvent pas donner effet à des obligations, déclarations ou accords qui ne sont 

pas autrement autorisés par la loi dans la mesure où le texte des ordonnances, déclarations ou accords 

contient des dispositions contraires au droit impératif 68. Si, toutefois, un jugement motivé rendu à 

l’issue d’une procédure contestée ne pouvait pas produire des conséquences économiques identiques 

ou similaires à celles contenues dans une solution convenue, les parties devraient avoir la possibilité de 

régler leur différend, soit en prenant les mesures procédurales appropriées, autres qu’un jugement par 

défaut contre le défendeur, car le juge ne peut pas donner effet à une demande qui ne remplit pas 

toutes les conditions légales nécessaires selon les faits tels qu’ils sont allégués par le demandeur, soit 

par le biais d’une solution convenue 69. 

44. Dans une société libre, les citoyens ne sont pas obligés d’appliquer le droit impératif. Par 

conséquent, la liberté procédurale est respectée dans de nombreuses cultures juridiques et les juges 

n’exercent, en principe, aucun contrôle sur les parties dans des actions civiles qui acceptent de ne pas 

faire valoir leurs droits. Des considérations différentes peuvent être soulevées, et le sont, en matière 

de poursuites pénales et de justice pénale. Les Règles prévoient toutefois une exception à ce principe 

général en ce qui concerne les procédures d’appel, notamment les seconds appels qui engagent un 

intérêt public, c’est-à-dire qui soulèvent d’importantes questions de droit nécessitant des 

éclaircissements, qui l’emportent sur les intérêts privés des parties concernées 70. 

45. Les Règles apportent des lignes directrices sur les limites qui peuvent être imposées au principe 

dispositif des parties. Elles le font toutefois en laissant une marge d’appréciation à la tradition législative 

et à la pratique judiciaire nationales 71. 

 

63  Voir l’article 51, commentaires 1 à 3.  
64  Voir l’article 9(4), commentaire 5 et l’article 51(1), (2)b) et (3)c), commentaire 4. 
65  Voir les articles 57 et suivants, en particulier les commentaires à l’article 57. 
66  Voir déjà ci-dessus IV. 6 avec références ; et voir, par exemple, A. Beka, The Active Role of Courts in 
Consumer Litigation (Intersentia, 2019). 
67  Voir l’article 21, commentaire 4. 
68  Voir l’article 141(2), commentaire 3. 
69  Voir l’article 136(2), commentaire 1 ; si les faits invoqués par le demandeur donnent une raison de 
considérer que le droit impératif applicable est contraire à la demande du demandeur de rendre un jugement par 
défaut, il devrait appartenir à la pratique des juridictions nationales de décider si le demandeur pourrait être invité 
à modifier ses arguments de fait conformément à la jurisprudence de la CEJ (voir ci-dessus V.6 avec références, 

l’article 24, commentaire 3, et l’article 138, commentaire 6). 
70  Voir l’article 163(2), commentaire 3. 
71  Voir, en général, Préambule VI. 1, sur la souplesse des Règles. Voir aussi l’article 138, commentaire 6. 
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8. Formes particulières de procédure dans des parties spécifiques des Règles 

46. Bien que certaines procédures spéciales, telles que les procédures relatives aux règlements des 

petits litiges, les procédures d’injonction de payer ou les procédures documentaires, n’aient pas été 

considérées comme une partie nécessaire ou utile des Règles, il a été convenu dès le début du projet 

qu’elles incluraient des mesures provisoires. Au cours de l’élaboration du projet, il a également été 

convenu que le recours collectif devait y être inclus, puis, dans sa phase finale, les appels et les recours 

en révision. 

47. Les raisons de ce choix sont multiples. Les procédures de règlement des petits litiges et les 

procédures d’injonction de payer constituent un élément central de l’acquis communautaire 72 de l’Union 

européenne, et les promoteurs du projet ont estimé qu’il était peu réaliste de pouvoir dépasser le niveau 

élevé d’harmonisation procédurale offert par ces mécanismes. Les procédures documentaires n’ont pas 

été incluses car elles ne sont utilisées que dans un petit nombre de systèmes procéduraux européens, 

et elles sont d’une efficacité limitée en raison de la nécessité d’utiliser une procédure dans laquelle 

l’obtention de preuves n’est pas limitée aux documents. 

a) Procédures concernant des mesures provisoires 

48. Les procédures relatives aux mesures provisoires ont été considérées comme une 

caractéristique essentielle des Règles modèles. Dans de nombreux domaines du droit, leur importance 

et la variété des différents types de mesures ont considérablement augmenté au cours des cinq 

dernières décennies, par exemple en droit de la concurrence, de la propriété intellectuelle, de la vie 

privée et de la protection des données, à travers le développement des paiements provisoires ou 

intérimaires dans le droit des contrats, des ordonnances de gel et des saisies préliminaires, pour la 

préservation des biens et des preuves, etc. Dans certains pays européens, cependant, à l’inverse de ce 

contexte général de croissance, la législation nationale dans ce domaine de la justice civile n’a été que 

très générale et peu informative. Dans ces pays, il est en réalité revenu aux juges de développer ce 

domaine par la jurisprudence. Certains pays ont cependant réformé leur approche des mesures 

provisoires, tant dans l’élaboration de nouveaux codes nationaux que dans la révision des codes 

existants 73. Dans l’Union européenne, il a également été considéré nécessaire d’élaborer de telles 

mesures afin de renforcer l’exécution transnationale concernant les comptes bancaires par la mise en 

place de droits à l’information pour les créanciers et par l’élaboration d’une forme innovante 

d’ordonnance de conservation relative aux comptes bancaires 74. La même approche novatrice pour 

assurer la sécurisation de l’information et l’octroi de mesures de protection a également été adoptée 

dans le domaine des droits de propriété intellectuelle 75. 

49. Rassembler les différents axes de développement et les classer dans une partie des Règles a 

semblé important et nécessaire. Le caractère hybride de cette partie de la justice civile a représenté 

une difficulté particulière à laquelle ce point du projet a été confronté pour réaliser ce classement, car 

on retrouve des éléments de procédure contentieuse et de procédure civile d’exécution. Dans la 

pratique, cependant, les procédures relatives aux mesures provisoires remplacent souvent les 

procédures contentieuses, car les parties conviennent de traiter les décisions rendues à titre provisoire 

comme des décisions définitives, ce qui évite d’avoir à engager une procédure sur le fond 76. En outre, 

de nombreuses mesures provisoires sont rendues dans l’attente d’une procédure sur le fond et 

contribuent à garantir leur succès ou leur échec. On peut donc considérer que ces mesures sont 

étroitement liées et nécessaires à la conduite des procédures contentieuses. Par conséquent, les 

 

72  Voir ci-dessous VII. 2. 
73  Par exemple la France, l’Angleterre, l’Italie, l’Espagne, etc. 
74  Voir Règlement (UE) No. 655/2014 du Parlement européen et du Conseil, JO L 189, 27.06.2014, p. 59 et 
suivantes. 

75  Voir Règlement (UE) 2004/48, JO L 157/2004, corrigendum dans JO 195, 02.06.2014, p. 16 et suivantes ; 
pour une plus ample documentation, voir Partie X, Introduction, commentaire 2. 
76  Voir l’article 188, commentaire 2. 
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arguments formels en faveur du maintien de la longue tradition de séparation stricte entre les 

procédures contentieuses et l’exécution civile et de la prise en compte des mesures provisoires comme 

faisant partie de l’exécution ne pourraient pas l’emporter sur les arguments en faveur de l’inclusion de 

cette partie importante de la justice civile dans les Règles. 

b) Recours collectifs 

50. Un autre domaine de la justice civile qui a rapidement gagné de l’importance au cours des deux 

dernières décennies en Europe est celui des recours collectifs. Il constitue la Partie XI des présentes 

Règles. La plupart des Etats européens ne se sont pas orientés au départ vers l’approche adoptée aux 

Etats-Unis d’Amérique, qui ne font généralement pas confiance en la volonté et la capacité de leur 

gouvernement, de leur législation et de leur administration, de protéger les citoyens contre les 

préjudices causés par de puissants acteurs du marché, et développent des recours collectifs permettant 

aux citoyens de réclamer une indemnisation et des dommages-intérêts punitifs, une forme de justice 

corrective et réparatrice qui est réalisable indépendamment des activités administratives ou législatives. 

La culture juridique européenne, avec ses aspects paternalistes et sociaux, met davantage l’accent sur 

les mesures législatives et administratives préventives qui visent à protéger les citoyens contre les 

préjudices avant qu’ils ne se produisent. L’orientation croissante, en particulier de l’Union européenne, 

vers une société plus individualiste et plus compétitive, et la récente incapacité du législateur et de 

l’administration européens et nationaux à protéger efficacement les citoyens des excès de la crise 

financière et des scandales industriels, comme le scandale du gazole, ont toutefois influé sur les 

convictions sociales et politiques. Ces évolutions ont renforcé la position des partisans des recours 

collectifs, comme la Commission européenne, des admirateurs de la culture économique et juridique 

américaine et des cabinets d’avocats mondiaux. Cela a conduit le législateur européen à élaborer 

progressivement diverses formes de litiges de masse, qui se sont appuyées sur des formes existantes, 

plus limitées, de procédure civile qui permettent de faire respecter des intérêts collectifs ou publics. 

S’est ainsi développée une gamme variée de différentes formes de procédures collectives de recours en 

Europe. Cela a également conduit l’Union européenne à élaborer, au cours des deux dernières 

décennies, un certain nombre de propositions visant à harmoniser ces procédures par des 

recommandations ou des directives 77. Par conséquent, ce domaine est, à l’heure actuelle, la question 

la plus urgente pour le développement de la procédure civile européenne et sa fonction future au sein 

des sociétés européennes. C’est pourquoi les promoteurs de ce projet ont conclu que les Règles seraient 

tout-à-fait insuffisantes si elles ne présentaient pas de propositions d’harmonisation pouvant servir de 

base à la future législation européenne et nationale. 

c) Procédures en appel 

51. Les procédures en appel et autres recours en révision n’étaient pas prévus à l’origine dans le 

projet. Les Principes ALI / UNIDROIT ne font référence à l’appel qu’au Principe 27. Ce Principe a trouvé 

un compromis entre les pays de common law, où l’appel ne permet généralement pas un nouvel examen 

complet de l’affaire (pas de ius novorum ni de “closed record”) et les traditions continentales, qui ont 

adopté à l’origine une approche prévoyant essentiellement un appel lors d’une audition complète de 

novo. Ce n’est que récemment qu’un nombre croissant de pays ont commencé à restreindre le ius 

novorum. La Partie IX des Règles sur les voies de recours est le résultat d’un rapprochement 

remarquable entre les systèmes procéduraux européens sur l’approche à adopter pour le réexamen des 

décisions judiciaires. La seule question qui a fait l’objet de discussions sérieuses concerne les exigences 

relatives à la recevabilité des premiers recours et au jus novorum en première instance. Un compromis 

a finalement été trouvé, qui a permis de faire largement accepter les Règles telles que rédigées. Il 

aurait été erroné de ne pas incorporer les règles relatives au réexamen et aux recours en se fondant, 

comme cela est apparu au cours du projet, sur la croyance inexacte selon laquelle la tentative 

d’harmonisation des recours dans le passé ayant échoué en raison d’obstacles apparemment 

insurmontables, la tentative actuelle échouerait également. 

 

77  Pour des références, voir la Partie XI, commentaire 1.  
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VII.  L’ACQUIS COMMUNAUTAIRE ET LES REGLES 

1. Remarques générales 

52. Les questions relatives à la relation entre l’acquis communautaire et les Règles ne permettent 

pas d’apporter une réponse simple ni même uniforme. 

53. En premier lieu, l’acquis communautaire en matière de procédure est principalement constitué 

de directives ou de règlements de l’Union européenne, qui visent à réglementer la coopération et les 

conflits potentiels entre les Etats membres de l’Union européenne dans les affaires transnationales et, 

au moins en partie, entre ces derniers et des Etats extérieurs à l’Union européenne, à savoir des Etats 

tiers. Les projets de l’ELI et d’UNIDROIT n’excluent pas les Etats non-membres de l’Union européenne. 

Alors que l’acquis constitue un droit contraignant pour les Etats membres, il n’est qu’une forme de loi 

modèle pour les autres pays et notamment pour ceux qui recherchent des formes de coopération 

différentes avec l’Union européenne, comme les Etats de l’Espace économique européen ou d’autres 

Etats ayant des liens associatifs avec l’Union européenne. Les pays extérieurs à l’Union européenne 

deviennent des acteurs de plus en plus importants dans le processus législatif européen et requièrent 

de nouvelles formes de coopération législative, notamment à la suite du retrait du Royaume-Uni de 

l’Union. Pour les Etats membres de l’Union européenne qui se réservaient le droit de se retirer de 

certaines parties de l’acquis, ces parties ont déjà le caractère d’une loi modèle qui pourrait être adoptée 

en totalité, en partie, ou sous une forme modifiée dans leur législation nationale. Le fait que les 

systèmes juridiques européens adoptent des points de vue différents sur le rôle de l’acquis procédural 

a montré clairement qu’un projet européen commun qui ne se limite pas à des règles modèles pour la 

législation de l’Union européenne ne pouvait pas exclure l’acquis d’un réexamen critique et de 

propositions de réformes. Même si l’acquis est actuellement un droit contraignant, il est clair que les 

révisions à y apporter sont un phénomène normal et nécessaire dans le cadre d’une culture juridique 

et démocratique saine, sinon l’acquis se figerait dans le lit de Procuste d’une législation centralisée et 

parfois rédigée de manière insatisfaisante. 

54. En second lieu, des règles modèles européennes doivent traiter des affaires nationales et 

transnationales. Si les Règles avaient été limitées aux affaires nationales, elles n’auraient pas répondu 

aux attentes légitimes liées au projet car les affaires transnationales font partie intégrante de la réalité 

sociale et économique quotidienne dans toute l’Europe. L’interdépendance entre les règles relatives aux 

affaires nationales et aux affaires transnationales ne permet pas de séparation stricte et, par 

conséquent, toute proposition de révision ne peut que prendre en considération leur effet potentiel dans 

les deux cas.  

55. En troisième lieu, l’acquis procédural avec ses directives et ses règlements tient compte de cette 

interdépendance. Bien que l’acquis soit conçu pour faciliter la coopération entre les Etats membres de 

l’Union européenne, il ne contient pas simplement des règles de procédure civile internationale. La 

coopération entre différents systèmes juridiques nécessite, à de nombreux égards, un minimum de 

normes communes. En conséquence, la plupart des directives ou règlements fixent également des 

normes de conception juridique, qui couvrent des domaines du droit traditionnellement considérés 

comme relevant du droit applicable aux affaires internes, par exemple le règlement sur la signification 

ou la notification ou le règlement sur l’obtention des preuves. Cette interdépendance entre les règles 

destinées à créer une coopération et un droit traditionnellement applicable aux affaires internes signifie 

que les Règles ne pouvaient pas adopter une approche simple qui se limiterait à se concentrer sur le 

droit interne comparé, en laissant de côté la coopération entre les Etats aux directives, règlements ou 

conventions internationales existants. Ainsi, certaines parties de l’acquis communautaire en matière de 

procédure européenne, bien que conçues pour réglementer les situations transnationales, ont, dans 

certains cas, tenté simultanément de remplacer plus ou moins complètement le droit interne 

traditionnel, par exemple le Règlement des petits litiges ou le Règlement sur les injonctions à payer. 

De même, certaines Directives et Règlements qui traitent principalement de droit matériel abordent 

aussi des questions de droit procédural, en particulier le droit de la preuve, et ne laissent aucune latitude 

à l’ajout de droit national dans leur champ d’application.  
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56. L’examen de l’état de la législation procédurale en Europe réalisé dans le cadre du projet a 

conclu que les Règles ne devraient pas essayer d’aller au-delà des règles actuellement en vigueur et 

tenter de développer un cadre uniforme pour la coordination du droit procédural pour les affaires 

nationales et transnationales. La position adoptée par les Règles exigeait donc que chaque partie de la 

procédure civile tienne compte de l’état d’avancement de la législation européenne qui lui est applicable 

et, ensuite, fasse un choix pragmatique sur la modalité et l’étendue de la coordination souhaitable. Pour 

les affaires transnationales, le projet de Règlement de la juridiction unifiée du brevet, le seul code de 

procédure civile européenne élaboré sur la base d’un accord entre les Etats européens participants et 

l’Union européenne, a également adopté cette approche pragmatique. Il a remplacé, en partie, les 

dispositions européennes générales pour les affaires transnationales. Dans d’autres cas, il ne faisait que 

s’y référer dans un sens général, tandis que dans d’autres encore, il ne s’y référait que pour les 

questions en suspens non traitées par des règles spéciales 78. 

57. Les Règles ont adopté une approche similaire pour résoudre les problèmes liés à la coexistence 

de règles modèles et de l’acquis communautaire. En partie, elles remplacent les règles européennes 

existantes presque entièrement et ne laissent de place qu’à l’applicabilité durable de certaines 

dispositions sur l’organisation de l’acquis procédural 79. En partie, elles formulent un niveau général de 

coexistence, en ajoutant seulement certaines dispositions qui sont en conflit avec l’acquis ou qui le 

modifient 80. A d’autres égards, les Règles a choisi d’étendre pleinement les dispositions européennes 

relatives aux affaires transnationales aux affaires nationales, soit en adoptant leurs textes avec 

uniquement des révisions mineures 81, soit en acceptant tacitement qu’une telle extension soit 

susceptible de se produire à l’avenir 82. 

58. Cela peut sembler compliqué, mais des solutions simples n’auraient finalement pas répondu à 

ce que l’on attend d’un ensemble de règles modèles qui doivent être basées sur une évaluation des 

sources existantes du droit européen et national et qui devraient en tirer des règles de meilleures 

pratiques procédurales. Il faut toujours noter que l’acquis communautaire en matière de procédure fait 

l’objet d’une révision législative continue. Des règles modèles devraient non seulement harmoniser et 

améliorer les législations nationales, mais aussi contribuer à l’amélioration du droit européen existant. 

2. Règles sur la compétence, la reconnaissance et l’exécution 

59. Dès le tout début du projet, ses promoteurs ont unanimement convenu de ne pas rédiger de 

partie spéciale sur les règles de compétence et d’exécution. La raison en était simple et n’a jamais été 

sérieusement contestée. La conviction commune était que le Règlement concernant la compétence et 

l’exécution, bien qu’il ne soit pas parfait à tous égards, offrait une approche satisfaisante des litiges 

transnationaux, notamment en raison de sa longue histoire, faite de révisions tant substantielles que 

mineures et de la jurisprudence détaillée sur son interprétation et son fonctionnement. 

60. La plupart des règles concernant la compétence juridictionnelle sont basées sur des critères qui 

pourraient également s’appliquer, ou s’appliquent avec quelques modifications mineures, à la 

détermination de la juridiction saisie. Une extension, modifiée avec attention, des critères de 

 

78  Voir le projet de Règlement de la juridiction unifiée du brevet, par exemple l’article 173 (Obtention des 
preuves) et les articles 270 et suivants (Signification dans les Etats membres contractants) ainsi que les articles 274 
et suivants (Signification en dehors des Etats membres contractants) ; pour les difficultés d’approbation de l’accord 
sur une juridiction unifiée du brevet dans son ensemble, voir la Cour constitutionnelle allemande, 13.02.2020, BvR 
739/17. 
79  Voir, par exemple, la Partie VI (Notification des actes de procédure), Introduction, commentaire 2 ; 
également la Partie XI (Recours collectifs), Introduction, commentaires 1 et suivants, et les articles 233 et suivants. 
80  Voir, par exemple, la Partie VII (Accès aux informations et preuve), Introduction, commentaire 2, et l’article 
128 ; les articles 202(1), 203 pour la compétence internationale en matière de mesures provisoires. 
81  Voir, par exemple, la Partie VIII, section 3 (Effets de la litispendance et du jugement) Introduction 
commentaire 3 et section 3 A, Introduction commentaires 1 à 4. 

82  Pour l’extension de cet ensemble de législation européenne aux affaires internes, voir ci-dessous VII.2 
(Compétence, reconnaissance et exécution) et 3 (Procédures de règlement des petits litiges et procédures 
d’injonction de payer). 
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compétence transnationale aux règles de juridiction devrait être considérée comme la future voie royale 

pour l’harmonisation des règles concernant la compétence territoriale nationale et la compétence 

internationale. L’acceptation, à l’échelle européenne, des critères de compétence, ainsi que des 

mécanismes et des critères de reconnaissance et d’exécution du Règlement de Bruxelles est 

documentée de manière convaincante par la Convention de Lugano qui, dans une large mesure, apporte 

des solutions parallèles au Règlement de Bruxelles. En outre, les Règles ne contiennent pas, du moins 

en principe, de dispositions spécifiques sur la compétence, la reconnaissance et l’exécution pour les 

Etats tiers. Il a été jugé préférable de s’en remettre au Règlement de Bruxelles qui régit, du moins en 

partie, les questions de compétence pour les affaires ayant une connexion avec des Etats tiers 83, ainsi 

qu’aux Conventions de La Haye sur les accords d’élection de for 84 et sur la reconnaissance et l’exécution 
85; ces deux dernières sont encore à un stade plus ou moins expérimental. Comme les Règles, l’Accord 

sur la juridiction unifiée du brevet renvoie pour la compétence internationale au Règlement de Bruxelles 
86, les questions de juridiction jouent un rôle mineur en raison de la structure centralisée de la future 

juridiction unifiée du brevet, dont les divisions ne se trouvent que dans trois villes européennes, et de 

sa capacité à entendre des affaires dans tous les lieux où cela semble utile et faisable 87. En revanche, 

la reconnaissance et l’exécution des jugements sont traitées, dans une certaine mesure, dans l’Accord 

sur la juridiction unifiée du brevet et son projet de Règles de procédure 88, mais sans référence au 

Règlement de Bruxelles 89. La solution retenue pour la Juridiction unifiée du brevet n’a pas été 

considérée comme un exemple probant pour l’intégration des règles de compétence, de reconnaissance 

et d’exécution dans les règles modèles d’un code européen de procédure civile. 

61. En général, les Règles évitent d’aborder les questions de compétence. Elles ne permettent pas, 

par exemple, que les règles sur les parties multiples, telles que la jonction, la consolidation ou la 

notification aux tiers, soient interprétées comme des règles réglementant la recevabilité des parties 

multiples tout en créant des types particuliers de compétence territoriale ou internationale. Les critères 

relatifs à la compétence internationale sont laissés au Règlement de Bruxelles 90, car il existe dans ce 

domaine en parallèle des correspondances importantes et sans cesse croissantes dans de nombreux 

Etats européens 91. Le règlement ne complète ou ne modifie le règlement de Bruxelles que rarement, 

et lorsque cela est absolument nécessaire, soit implicitement soit explicitement 92. 

 

83  Voir, par exemple, l’article 4(2), 25(1) du Règlement N° 1215/2012 (Règlement de Bruxelles). 
84  Voir la Convention du 30 juin 2005 sur les accords d’élection du for.  
85  Voir la Convention du 2 juillet 2019 sur la reconnaissance et l’exécution des jugements étrangers en matière 
civile et commerciale.  
86  Voir l’Accord sur la juridiction unifiée du brevet, l’article 31. 
87  Voir l’Accord sur la juridiction unifiée du brevet, les articles 7 et suivants, 32 et suivants.  
88  Voir l’Accord, l’article 34 et les Règles de procédure, l’article 354. 
89  Le Règlement semble, toutefois, avoir été utilisé comme source d’inspiration. 
90  Voir, par exemple, l’article 36 (1 b), commentaire 2 ; l’article 42, commentaire 3; l’article 146(2), tous se 
référant à l’article 3 n° 1 et 2 du Règlement concernant la compétence judiciaire et l’exécution. 
91  Voir, par exemple, l’article 333 du Code de procédure civile français et, d’une manière générale, le 
commentaire 3 de l’article 44. Dans certains pays européens, les règles concernant la recevabilité du multipartisme 
sont interprétées, au moins en partie, comme incluant la création d’une juridiction spéciale; voir, par exemple, 
l’article 64 du Code de procédure civile allemand, etc. 
92  Voir, par exemple, pour la litispendance, la Partie VIII, Section 3 Introduction, commentaire 1 ; la Section 
3 A, Introduction, commentaire 4 et surtout l’article 146, commentaire 5 ; pour la compétence dans les cas 
d’intervention volontaire à titre principal, l’article 39 est interprété comme une règle de juridiction dans le 
commentaire 1 en l’absence d’une réglementation satisfaisante dans l’article 8 n° 2 du Règlement de Bruxelles, pour 
les mesures provisoires, ces Règles prévoient une réglementation complémentaire de la compétence, voir en 

particulier l’article 202(3), commentaire 5, et il en va de même pour les articles 233 et suivants pour les affaires 
transfrontalières dans le cadre de procédures collectives. Pour la conception de l’autorité de la chose jugée par la 
Cour de justice des Communautés européennes, voir ci-dessous VII. 4. 
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3. Procédures relatives aux règlements des petits litiges et procédures 

d’injonction de payer 

62. Les Règles ne couvrent pas les procédures relatives aux règlements des petits litiges ni les 

procédures d’injonction de payer. Ces deux procédures spéciales sont régies par des Règlements 

européens s’appliquant aux affaires transnationales 93. Ces Règlements ne régissent pas seulement la 

coopération entre les Etats membres de l’Union européenne et les compétences de ces derniers dans 

les affaires transnationales, ils contiennent également un ensemble complet et détaillé de règles sur les 

procédures en cours, qui ne laissent aux Etats membres qu’une marge de manœuvre limitée. Les 

législations nationales de la plupart des Etats membres, et d’autres pays européens, prévoient des 

procédures simplifiées similaires mais qui diffèrent dans leur conception et leur détail. Les procédures 

de règlements des petits litiges concernent souvent des affaires portant sur la consommation, bien que 

le champ d’application de ces demandes soit souvent plus large et comprenne des demandes dont la 

valeur des litiges dépasse 5.000 euros, qui est la limite actuelle pour les procédures de règlements des 

petits litiges en vertu du Règlement européen. Les procédures de règlement des petits litiges et les 

procédures d’injonction de payer, avec leurs règles simplifiées, peuvent être les seuls moyens 

procéduraux dont disposent de nombreuses personnes, et notamment celles qui ont de faibles revenus. 

Elles peuvent favoriser une tendance au développement des procédures collectives. Pour cela, la qualité 

et l’impact social de ces procédures doivent faire l’objet d’un examen minutieux. Néanmoins, les 

promoteurs du projet ont décidé de ne pas élaborer de règles modèles applicables à ces formes 

particulières de procédure. L’une des raisons de cette décision était que les Règlements prévoient déjà 

des règles modèles à l’intention des législateurs nationaux, qui doivent les prendre en considération 

pour toute amélioration potentielle de leurs procédures existantes, et que les présentes Règles n’étaient 

donc pas susceptibles de proposer une approche plus novatrice. En outre, l’opinion dominante des 

rapporteurs du projet et des membres des Groupes de travail était que toute innovation future dans 

ces domaines était susceptible d’être considérablement influencée par le développement de 

l’intelligence artificielle, ce qui n’était probablement pas le cas pour les procédures ordinaires 94. En 

conséquence et en conclusion, le moment n’était pas encore venu d’élaborer des règles modèles ou de 

mettre en œuvre des mesures législatives ; dans le domaine des procédures de règlement des petits 

litiges et des injonctions de payer, le moment actuel est plus propice à un développement et à une 

expérimentation rapides qu’à l’élaboration de règles modèles. Les principes généraux de la justice civile, 

tels que formulés dans la Partie I des présentes Règles, fixent toutefois des paramètres importants 

concernant le développement de ce que l’on appelle l’e-justice. 

4. L’acquis communautaire et la jurisprudence des plus hautes juridictions 

européennes 

63. La jurisprudence détaillée de la Cour européenne des droits de l’homme et de la Cour de justice 

de l’Union européenne concernant, respectivement, la Convention européenne des droits de l’homme 

et la Charte des droits fondamentaux de l’Union européenne, les traités européens et le droit dérivé 

européen, mérite une mention particulière car elle constitue une partie importante de l’acquis 

communautaire de l’Union européenne. Grande part de cette jurisprudence est respectée, au moins en 

principe, par les Règles, dans la mesure où elle reflète les valeurs fondamentales d’une tradition 

constitutionnelle européenne commune. Mais dans une société libre, même ces Cours et leurs décisions 

ne sont pas à l’abri de critiques, surtout si leurs décisions découlent de résultats très détaillés des droits 

fondamentaux et des droits de l’homme ou même du droit dérivé européen. Par exemple, les aspects 

relatifs au droit à la procédure publique, tel que développé par la Cour européenne des droits de 

l’homme, ont exigé une attention particulière de la part des rédacteurs des Règles. Dans le même 

 

93  Voir le Règlement n° 861/2007 (CE) instituant une procédure européenne de règlement des petits litiges ; 
le Règlement n° 1896/2006 (CE) instituant une procédure européenne d’injonction de payer. 
94  Voir l’article 18, commentaire 9. 
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temps, cependant, les discussions ont porté sur la définition de meilleures approches par les Règles 95. 

Il en va de même pour les aspects relatifs à la transformation procédurale du droit contraignant 96 ou 

aux effets exclusifs et positifs de l’autorité de la chose jugée. En outre, toutes les décisions relevant du 

domaine de la procédure civile, tout particulièrement celles prises par la Cour de justice des 

Communautés européennes, ne sont pas particulièrement bien vues par les spécialistes de la procédure 

et les juges qui ont une longue et vaste expérience de la procédure et de la pratique. Les présentes 

Règles sont un instrument approprié pour exprimer le malaise qui prévaut à l’égard des approches 

adoptées dans de telles décisions et pour promouvoir un changement d’approche dans la jurisprudence 

des plus hautes juridictions européennes. Cette position est également justifiée si l’on tient compte du 

fait que tous les pays européens ne sont pas des Etats membres de l’Union européenne et ne relèvent 

pas de la compétence de sa Cour de justice. 

VIII.  LES MOYENS DE COMMUNICATION ET D’ENREGISTREMENT MODERNES, 

L’INTELLIGENCE ARTIFICIELLE ET LES RÈGLES 

1. Utilisation appropriée de la communication et de l’enregistrement 

électroniques 

64. De nombreuses Règles prévoient l’utilisation appropriée de moyens de communication et 

d’enregistrement modernes, tels que la communication électronique entre le juge et les parties et entre 

les parties elles-mêmes, la vidéoconférence ou la transmission audio lors des audiences et de l’obtention 

de preuves, la divulgation et la production de données et de documents électroniques et leur évaluation 

probante, l’enregistrement vidéo des audiences et de l’obtention de preuves, les plateformes 

électroniques dans les procédures collectives, etc. 97. Toutefois, les Règles sont neutres sur le plan 

technologique. Elles n’entrent pas dans des détails techniques susceptibles de changer et d’évoluer 

rapidement et peuvent, à juste titre, différer d’un pays à l’autre, bien que la compatibilité et 

l’interopérabilité devraient être au moins assurées au sein de l’Union européenne. Les Règles 

n’autorisent pas l’utilisation inappropriée des moyens modernes de communication ou d’enregistrement 
98. Si certains pays prévoient des mesures détaillées pour réglementer la nature et l’utilisation de ces 

moyens 99, les Règles laissent ces questions de détail à la réglementation et à la pratique judiciaire 

nationales 100. Les juges doivent cependant veiller à ce que ces techniques donnent aux parties une 

chance égale de présenter leur cause, en assurant l’égalité des armes et de traitement 101. 

2. L’intelligence artificielle et les Règles 

65. Il a longuement été discuté de la nécessité d’incorporer des règles sur la recevabilité de 

l’utilisation de l’intelligence artificielle 102. L’utilisation de programmes informatiques par les avocats 

dans la préparation de leurs affaires, par exemple pour des évaluations initiales du bien-fondé des 

affaires de leurs clients, pour aider aux négociations en vue d’un accord ou pour préparer les plaidoiries, 

ou bien par des tiers qui financent des litiges comme instruments pour évaluer un éventuel 

investissement dans un litige, ou par des compagnies d’assurance, est déjà une réalité. Il n’entre pas 

dans le champ d’application des présentes Règles de préconiser quels supports technologiques les 

juristes exerçant une profession libérale et les autres acteurs du marché intéressés par la prestation de 

 

95  Voir l’article 17, commentaire 2 et l’article 18, commentaires 1 et 2. 
96  Voir ci-dessus le Préambule VI. 6 et 7 avec références. 
97  Voir l’article 18 et l’énumération des dispositions individuelles au commentaire 7. 
98  Voir l’article 18(4). 
99  Voir, par exemple, pour la France, Code de l’organisation judiciaire, Art. L 111-12; pour l’Angleterre, CPR 
Practice Direction 32, p. 29.1, annexe 3, etc. 

100  Voir l’article 18, commentaire 8 avec des exemples. 
101  Voir l’article 12, commentaires 1 et 4; l’article 18, commentaire 9. 
102  Voir l’article 18, commentaire 9. 
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conseils ou d’évaluations juridiques doivent ou ne doivent pas utiliser. Il est préférable de laisser ces 

questions au droit régissant l’exercice de la profession d’avocat et la fourniture de conseils juridiques 

en général. Il ne fait aucun doute que ces questions prendront de l’importance dans le domaine de la 

réglementation, avec l’augmentation probable de l’utilisation de ces formes d’intelligence artificielle et 

des technologies prédictives. L’intelligence artificielle aurait toutefois pu, à juste titre, être traitée dans 

les présentes Règles, notamment pour déterminer dans quelle mesure son utilisation par les tribunaux 

et les juges pour aider à préparer ou à rendre des décisions (ce qu’on appelle l’e-justice) devrait être 

autorisée. Compte tenu de l’évolution, par exemple, des procédures informatisées d’injonction de payer, 

déjà utilisées dans certains pays, des exemples de plates-formes d’arbitrage et de médiation 

électroniques ou du développement de systèmes d’intelligence artificielle pour trancher les affaires 

judiciaires, ces questions prendront sans aucun doute une importance croissante. Les promoteurs du 

projet se sont efforcés d’obtenir des informations fiables sur les performances et les capacités réelles 

des programmes existants 103. Ils ont conclu que, malgré les avancées remarquables réalisées dans ce 

domaine, l’opinion dominante restait que remplacer les délibérations par des juges et des jugements 

humains dûment motivés par des décisions prises par l’intermédiaire de l’intelligence artificielle dans 

les procédures judiciaires en première instance pourraient être une possibilité dans un avenir proche 

pour les petites créances et les litiges similaires. Pour la grande majorité des litiges civils n’entrant pas 

dans cette catégorie, la prudence est de rigueur. En outre, le remplacement des juges par l’intelligence 

artificielle n’est pas simplement une question de justesse et de raisonnement dans les décisions 

judiciaires, mais également et surtout une question de confiance mutuelle entre les citoyens et l’Etat, 

de contrôle démocratique et de responsabilité du système judiciaire, ainsi que d’exercice du pouvoir de 

l’Etat. Elle touche au cœur de la relation entre le citoyen et l’Etat et à la nature de la société. Elle soulève 

ainsi des considérations qui vont bien au-delà de l’élaboration de règles modèles de procédure. 

Néanmoins, les Règles autorisent l’utilisation de l’intelligence artificielle par les juges, dans la mesure 

où cela est compatible avec le droit d’être entendu, car tout recours à un de ces moyens doit pouvoir 

être soumis à la condition que les parties sachent qu’ils sont utilisés et aient une possibilité équitable 

de débattre de sa nature, de sa qualité et des conclusions qui peuvent en être tirées 104. 

  

 

103  Voir les études particulièrement perspicaces sur la capacité de l’intelligence artificielle à prédire l’issue des 
affaires devant la Cour européenne des droits de l’homme et la Cour suprême des Etats-Unis : N. Aletras et al 
2016: Predicting judicial decisions of the European Court of Human Rights: a Natural Language Processing 
Perspective. Peer J Computer Science 2:e93 https://doi.org/10.7717/peerj-cs.93; C. O’Sullivan & J. Beel, Predicting 
the Outcome of Judicial Decisions made by the European Court of Human Rights in 27th AIAI Irish Conference on 
Artificial Intelligence and Cognitive Science, 2019 ; D.M. Katz et al (2017), A general approach for predicting the 

behaviour of the Supreme Court of the United States, https://journals.plos.org/ plosone/article?id= 10.1371/ 
journal.pone.0174698. 
104  Voir l’article 12, commentaires 1 et 4, et l’article 18, commentaire 19. 

https://doi.org/10.7717/peerj-cs.93
https://journals.plos.org/%20plosone/article?id=%2010.1371/%20journal.pone.0174698
https://journals.plos.org/%20plosone/article?id=%2010.1371/%20journal.pone.0174698
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Règles européennes de procédure civile 

PARTIE I – DISPOSITIONS GÉNÉRALES 

1.  Cette Partie énonce un certain nombre de dispositions générales concernant l’application des 

Règles. Elle définit le champ d’application des Règles en limitant leur application aux litiges civils et 

commerciaux nationaux et transnationaux. La définition de ces litiges à laquelle il est fait référence est 

communément acceptée dans toute l’Europe (voir l’article 1). 

2.  Cette Partie énonce un certain nombre de devoirs fondamentaux en matière de procédure qui 

s’imposent au juge, aux parties et à leurs avocats (voir les articles 2 à 10). Les devoirs les plus 

importants sont la coopération, que les Règles considèrent d’importance primordiale pour une 

administration efficace et appropriée de la justice, et le principe général de proportionnalité dans la 

résolution du litige, qui jouit d’une reconnaissance croissante en Europe depuis le début du XXIème siècle. 

Enfin, elle énonce et, dans certains cas, donne un effet concret à un certain nombre de principes 

procéduraux fondamentaux inhérents au droit à un procès équitable (voir les articles 11 à 20). 

SECTION 1 – Champ d’application 

Article 1. Champ d’application 

1) Ces Règles s’appliquent à la résolution des litiges nationaux et 

transnationaux en matière civile et commerciale, quelle que soit la nature 

de la juridiction saisie. 

2) Sont exclus de leur application : 

a) l’état et la capacité des personnes physiques, les régimes 

matrimoniaux ou les régimes patrimoniaux relatifs aux relations qui, 

selon la loi qui leur est applicable, sont réputés avoir des effets 

comparables au mariage; 

b) les faillites, concordats et autres procédures analogues; 

c) la sécurité sociale; 

d) l’arbitrage; 

e) les obligations alimentaires découlant de relations de famille, de 

parenté, de mariage ou d’alliance; 

f) les testaments et les successions, y compris les obligations 

alimentaires résultant du décès. 

3) Ces Règles sont également applicables aux questions incidentes relevant de 

l’alinéa précédent, si la demande principale entre dans le champ 

d’application défini à l’alinéa 1er. 

Commentaires : 

1.  L’article 1 définit le champ d’application des Règles. Elle adopte la définition des matières civiles 

et commerciales telle qu’elle est développée et utilisée à l’article premier du Règlement (UE) n° 

1215/2012 concernant la compétence judiciaire, la reconnaissance et l’exécution des décisions en 

matière civile et commerciale (Règlement de Bruxelles Ibis), et l’article premier de la Convention 

concernant la compétence judiciaire, la reconnaissance et l’exécution des décisions en matière civile et 

commerciale, JO L 339/3, 21.12.2007 (Convention de Lugano). Les Règles européennes de procédure 

civile ELI / UNIDROIT sont des règles modèles conçues pour favoriser l’harmonisation de la procédure 

civile en Europe. Elles sont destinées à illustrer ce que pourrait être la future législation procédurale 

des Etats européens, y compris les Etats membres de l’Union européenne ainsi que de l’Union 
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européenne, cette dernière légiférant de plus en plus sur les questions de procédure afférentes aux 

questions de droit matériel de l’Union européenne. Au regard de cet objectif et du fait que la définition 

choisie est commune à tous, ou au moins à la majorité des Etats européens, l’adoption de cette 

définition des matières civiles et commerciales comme moyen de définir le champ d’application des 

Règles a été jugée optimale. 

2.  L’article 1(3) dispose que les Règles s’appliquent également à des questions accessoires 

relevant du paragraphe 2 lorsque la demande est fondée à titre principal sur des matières entrant dans 

le champ d’application défini au paragraphe 1, les questions accessoires devant être déterminées 

simultanément ; par exemple, la question de savoir si des actifs du défendeur faisaient partie de la 

masse de l’insolvabilité au moment de l’acquisition du défendeur.  

3.  L’article 1(3) est conforme à la jurisprudence de la Cour de justice de l’Union européenne 105. 

La question de savoir si la détermination des questions accessoires pertinentes est susceptible de chose 

jugée doit être examinée séparément (voir l’article 149(2), commentaire 2). 

SECTION 2 – Principes  

C. Coopération 

Article 2. Disposition générale 

Les parties, leurs avocats et le juge coopèrent afin de favoriser la résolution 

équitable, efficiente et rapide du différend. 

Sources : 

Principes ALI / UNIDROIT 7.2, 11.1, 11.2. 22.1, 22.2. 

Commentaires : 

1.  Les Règles considèrent que le bon déroulement de la procédure requiert une coopération 

efficace entre le juge, les parties et leurs avocats. L’importance donnée à la coopération, qui est une 

caractéristique de certains codes européens de procédure civile depuis le XIXème siècle et d’autres depuis 

le début du XXIème siècle, s’éloigne de la division traditionnelle entre les conceptions accusatoire et 

inquisitoire de la procédure civile 106. Elle est volontairement soulignée ici, notamment pour éviter cette 

division historique qui a fait obstacle à l’harmonisation des procédures. Un accent particulier est mis 

sur le devoir général du juge et des parties de coopérer, qui est énoncé à l’article 2, et des obligations 

spécifiques de coopération qui en découlent dans le déroulement du procès, qui font l’objet de 

dispositions spécifiques tout au long des Règles. 

2.  Le rôle du juge ne se limite pas à la fonction juridictionnelle, à savoir entendre les parties et 

trancher le différend. Il doit également prendre une part active à la bonne administration de la justice, 

qui est un processus continu au-delà du traitement adéquat du cas d’espèce. A ce titre, il doit garantir 

qu’il participe à une résolution équitable, efficace et rapide du différend tout en maintenant sa neutralité 

vis-à-vis des parties. 

3. En ce qui concerne la résolution rapide du différend, le juge doit vérifier le respect, par les 

parties et par leurs avocats, des obligations énoncées dans les présentes Règles et dans les temps 

prescrits (voir, notamment, les articles 4(3), 47 à 49(2) et (4), 61(2) et (3), 64(4), et 92(1)) et le cas 

échéant doit sanctionner les contributions factuelles ou probatoires tardives (voir par exemple les 

articles 27, 54(3) et (4), 63,(2), 64(4), 93, 99). 

 

105  Voir par exemple, CJCE, 15.05.2003, C- 266/01, Préservatrice Foncière TIARD SA c. Staat der Nederlanden, 

ECR I – 4867. 
106  Voir Conseil de l’Europe, Recommandation n° R (84) 5 sur les principes de procédure civile propres à 
améliorer le fonctionnement de la justice, Principes 2.1 et 2.2. 
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4.  En ce qui concerne le déroulement efficace du procès, le juge est tenu à un certain nombre de 

devoirs résultant de son obligation générale de coopération, dont les plus importants sont de suggérer 

des amendements à la procédure lorsque les parties ne se conforment pas à leurs devoirs correctement 

et complètement (voir les articles 4 phrase 3, 24(1), 25(3), 26(2), 33, 49(6) à (11), 53(3), 61(4), 

62(2), 64(5), 92(2), et 218) et de respecter le droit des parties d’être entendues afin de poursuivre le 

dialogue entre le juge et les parties (voir les articles 11, 12(2), 13, 16(1), 24(3), 26(2), 28 phrase 2, 

41(1), 50(1), 64(7), 92(2) et (4), 93, 96, 107(2), 186 et 201(3)). 

5.  Le juge est tenu d’exercer ses fonctions de manière équitable. Ainsi, il doit, par exemple, 

conserver son impartialité et son honnêteté, se départir de préjugés, favoritisme et intérêt personnel, 

éviter les mesures pouvant piéger les parties et veiller à traiter toutes les parties de manière égale. Des 

comportements inappropriés pourraient entraîner le dessaisissement du juge, question qui n’est pas 

traitée dans les présentes Règles (voir cependant l’article 179(2)(e)), mais qui est généralement traitée 

dans les lois en matière d’organisation et d’administration de la justice d’un certain nombre de systèmes 

juridiques européens. De façon générale, les Règles visent à garantir que le juge ne traite pas les parties 

inéquitablement. Cependant certaines Règles traitent spécifiquement de manifestations possibles d’un 

comportement inéquitable du juge ; par exemple, l’article 4(2) garantissant l’égalité de traitement, 

l’article 7 concernant la proportionnalité des sanctions, les articles 11 et 92(4) qui exigent que les 

parties aient une possibilité équitable d’être entendues, l’article 27(1) qui interdit l’imposition de 

sanctions en cas d’allégations factuelles ou de propositions de preuves tardives si le juge ne s’est pas 

lui-même acquitté de son devoir de veiller au respect de leurs obligations par les parties et, le cas 

échéant, leur a indiqué la possibilité de modifications, ou les articles 55 et 96 concernant le droit de 

modifier les demandes et les moyens de défense dans les cas appropriés. Un autre exemple spécifique 

de l’obligation de coopérer concerne la promotion de la résolution amiable au cours de la procédure 

(voir les articles 10, 49(1), 62) et de respecter la résolution amiable partielle (voir les articles 9(4), 

26(3), 50(2), 51, 57 et suivants, 107(4), et 120(3)).  

6.  L’article 2 impose également aux parties le devoir de coopérer dans le déroulement du procès 

dans l’intérêt d’une bonne administration de la justice. Le comportement d’une partie envers le juge, la 

partie adverse, d’autres parties ou des tiers doit favoriser la résolution efficace, rapide et équitable du 

différend, ce qui implique également de prendre les mesures appropriées pour régler le différend dans 

la phase préalable à l’ouverture et pendant la procédure. En même temps, les parties pour obtenir gain 

de cause sont soumises à des risques processuels résultant des règles du droit matériel et de charge 

de la preuve, ainsi que de l’appréciation de l’affaire par le juge. Chaque partie encourt le risque de ne 

pas être en mesure de présenter tous les faits pertinents, de produire les preuves pour convaincre le 

juge de la véracité des faits favorables à sa cause et du bien-fondé juridique de sa demande. 

7.  Le débat historique concernant la question de savoir si les parties au litige doivent être guidées 

dans leur approche du litige par le but de gagner (illustrée par la métaphore sportive de la « sporting 

theory of justice ») ou par les obligations de coopérer (selon la théorie de la procédure coopérative de 

groupe) n’est pas particulièrement utile pour élaborer une conception opérationnelle de la procédure 

civile. Les deux éléments, à savoir des règles de conduite assorties d’obligations et une mise en 

compétition des parties dans la gestion de leurs risques, doivent être admis comme étant des 

composants incontournables et essentiels de la procédure. Il existe une compétition entre les parties 

pour ce qui est de gérer les risques du litige, mais celle-ci a besoin de règles et doit se dérouler dans 

un cadre effectif d’obligations qui imposent une coopération avec le juge et les autres parties, comme 

le souligne l’article 2, tant dans l’intérêt des parties elles-mêmes que généralement dans l’intérêt public 

d’une bonne administration de la justice. Tandis que la gestion du risque processuel lié au but recherché 

découle naturellement de l’initiative personnelle et n’appelle pas de règle de procédure spécifique, 

l’encadrement nécessaire des obligations doit faire l’objet de règles appropriées et de pouvoirs de 

sanction adéquats pour en assurer le respect. Les conséquences juridiques d’un manque de gestion 

efficace par les parties des risques de la procédure se concrétisent dans la décision finale du juge, sans 

autre forme d’évaluation. En revanche, le juge peut imposer des sanctions pour le non-respect des 

obligations procédurales, mais seulement après une évaluation de la capacité de la partie à remplir 

convenablement l’obligation en question et à un coût raisonnable. Pour que les parties soient en mesure 
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à la fois de gérer le risque du litige et de respecter leurs obligations procédurales, elles doivent avoir le 

droit d’être entendues par le juge au sujet de leurs arguments de faits, de preuves et de droit. 

8.  L’obligation générale de coopération des parties énoncée à l’article 2 est précisée dans un 

certain nombre de Règles spécifiques. En ce qui concerne la résolution rapide du différend, les parties 

sont tenues de présenter leur cause avec tous les éléments de faits, de preuves et de droit pertinents 

aussi tôt et aussi complètement que possible (voir les articles 47 et 94), et conformément au calendrier 

de la procédure et aux instructions du juge (voir les articles 49(4), 50(1) et 92(1)). Le juge peut imposer 

des sanctions aux parties qui ne se conforment pas à ces obligations ou qui ne le font pas en temps 

opportun (voir les articles 27, 63, 64(4) phrase 2, 93 et 99). Conformément à une autre obligation de 

coopération très importante qui renforce l’efficacité de la recherche des faits, les parties doivent donner 

accès aux informations et aux éléments de preuve qu’elles détiennent à la partie adverse ou aux autres 

parties, même si les preuves peuvent être défavorables aux intérêts de la partie qui les divulgue (voir 

les articles 25(2), 54(3) et (4), 88(3), 93 et 100 et suivants). Un refus de divulgation peut entraîner 

des sanctions si le juge est convaincu que la partie détient les informations ou les éléments de preuve 

et qu’il n’est pas déraisonnable de les divulguer dans les circonstances (articles 27(3) et (4) et 110). 

9.  L’obligation des parties de coopérer loyalement comprend : l’obligation d’éviter les litiges et les 

coûts inutiles en divulguant les informations pendant la phase précédant l’ouverture de l’instance 

(article 51) assortie de sanctions pécuniaires conformément à l’article 241(2); l’obligation de faciliter 

les mesures de mise en état actuelles ou futures (articles 3(e), 51(3), 61(3)) assortie de sanctions 

pécuniaires (article 241(2)); l’obligation de conserver les moyens de preuve avant et pendant la 

procédure (voir les articles 99(b) et 27); l’obligation de ne pas produire de preuves obtenues 

illégalement (article 90); l’obligation de ne pas divulguer des informations confidentielles (articles 103 

et 104); l’obligation d’assurer que les prétentions ne sont pas dépourvues d’un intérêt légitime (article 

133(e)). L’obligation de coopération des parties comprend la prise de mesures raisonnables pour la 

résolution amiable du différend, ou du moins certaines parties de celui-ci (voir les articles 3(a), 9, 51, 

57 et suivants). A la différence de certaines lois nationales européennes et des dispositions facultatives 

de la Directive sur la médiation de l’Union européenne 107, cette obligation ne doit pas être interprétée 

strictement comme une exigence obligatoire dont le non-respect entraînerait l’irrecevabilité de la 

demande. Il s’agit au contraire d’une obligation souple de prendre des mesures pour la résolution 

amiable du différend, dont le non-respect ne peut être sanctionné que par des sanctions pécuniaires 

(voir l’article 241(2)). 

10.  Voir l’article 3, commentaire 7 sur le devoir de coopération qui s’applique aux avocats des 

parties. 

Article 3. Rôle des parties et de leurs avocats 

Les parties et leurs avocats : 

a) entreprennent tous les efforts raisonnables et appropriés en vue de 

parvenir à une résolution amiable du différend; 

b) contribuent à la mise en état de la procédure ; 

c) présentent les faits et les preuves ; 

d) assistent le juge dans la détermination des faits et du droit applicable ;  

e) se comportent loyalement et s’abstiennent de tout abus de procédure 

dans leurs relations avec le juge et les autres parties.  

 

107  Directive 2008/52/CE du Parlement européen et du Conseil du 21 mai 2008 sur certains aspects de la 
médiation en matière civile et commerciale. 
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Sources : 

Principes ALI / UNIDROIT 11.1 et 11.5. 

Commentaires : 

1.  L’article 3 énonce brièvement les activités qui doivent être menées par les parties dans l’intérêt 

d’une bonne administration de la justice et conformément à leur obligation de coopérer avec le juge 

dans le bon déroulement de l’instance (voir l’article 2). Elle précise les devoirs respectifs du juge et des 

parties (voir l’article 4), sans faire de distinction entre les obligations et les risques (voir l’article 2, 

commentaire 7). Les fonctions énoncées aux alinéas (a) et (e) concernent des activités nécessaires à 

des relations efficaces entre le juge et les parties tandis que celles prévues aux alinéas (b) à (d) peuvent 

s’appliquer selon les circonstances particulières de procédures spécifiques. 

2.  L’article 3(a) correspond aux articles 9(1), (3) et (4), 51(1) et (2).  

3.  L’article 3(b) est précisé par les articles 28, 47, 50(1) à (3), 51(3), 55, 57, 58, 59, 61(2), 65(1), 

66(1), 71, 88(3), 92(2), 95(2), 101 et suivants, 113(1), 117(3), 120(3),126(2), 135, 136(1)(c), 

141(1), 146(1) et (3). 

4.  L’article 3(c) reflète un aspect du principe de libre disposition selon lequel c’est aux parties qu’il 

revient de présenter les faits et les éléments de preuve et non pas en principe au juge. Le rôle du juge 

est par contre de veiller à ce que les parties se conforment à leurs devoirs pleinement et en temps utile, 

et le cas échéant de proposer des modifications (voir l’article 2, commentaire 4). Les parties seront 

généralement motivées à s’acquitter efficacement de leurs obligations compte tenu de la répartition des 

risques telle qu’établie par le droit matériel s’agissant de la présentation des faits et des preuves (voir 

pour plus de détails, les articles 24, 25, 52 et suivants, 92(1), 94 et 95). Dans certains cas, cependant, 

elles auront l’obligation de produire des preuves dans l’intérêt de la partie adverse ou d’autres parties, 

assortie le cas échéant de sanctions en cas de non-respect (voir les articles 25(2), 53(5), 99, 106(1), 

101 et suivants et 110). 

5.  L’assistance au juge par les parties pour déterminer les faits et le droit applicable conformément 

à l’article 3(d) ne doit pas être interprétée comme une obligation imposée aux parties qui serait passible 

de sanctions en cas de non-respect. En effet, il appartient au juge d’évaluer librement les éléments de 

preuve pour déterminer les éléments de fait (article 98) et le droit applicable (article 26(2)). Toutefois 

les parties s’exposent au risque que le juge parvienne à une évaluation défavorable de la preuve et à 

une détermination défavorable du droit applicable, et elles ont le droit d’être entendues par le juge 

avant que celui-ci se prononce (voir les articles 11 et 12, 26(1) et (2), 53(2)(c), 64 (7)). L’article 3(d) 

pose clairement que la contribution des parties doit être comprise comme établissant un dialogue utile 

et bienvenu entre les parties et le juge qui doit s’insérer dans un climat de coopération, même en cas 

de désaccords. 

6.  L’article 3(e) énonce l’obligation de coopération loyale. Il correspond aux dispositions de l’article 

2, commentaire 9 ci-dessus. 

7.  L’article 3, comme l’article 2, étend les devoirs des parties à leurs avocats 108. Dans certains 

systèmes juridiques européens, le code de procédure civile impose des obligations procédurales aux 

avocats, tandis que d’autres systèmes établissent une claire distinction entre les devoirs des parties et 

les règles de conduite professionnelle imposées aux avocats. A un certain niveau, cette différence n’est 

pas fondamentale car les règles déontologiques exigent des avocats qu’ils agissent dans le meilleur 

intérêt de leurs clients, ce qui se traduit par le même engagement des avocats à l’égard des règles de 

procédure que celui résultant des obligations prescrites par les codes de procédure. Cependant, une 

différence importante est que lorsque de telles obligations sont imposées par le code de procédure, le 

juge peut imposer des sanctions aux avocats défaillants sans qu’il soit nécessaire d’engager une 

procédure pour manquement professionnel devant l’Ordre des avocats compétent ou un organisme 

 

108  Recommandation n° R(2000)21 du Conseil de l’Europe sur la liberté d’exercice de la profession d’avocat 
(84)5, Principe 2.3; et Code de conduite des avocats européens du Conseil des barreaux européens (CCBE). 
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équivalent. Ces règles sont rédigées de manière à permettre au juge de prendre des mesures 

directement contre les avocats défaillants. L’article 3 correspond aux articles 9(2), 51, 99, 104, 110, 

qui permettent au juge, conjointement avec l’article 27(3) de sanctionner les manquements d’un avocat 

par des amendes, astreinte, dépens ou même des dommages-intérêts en faveur des parties ou des 

tiers. Dans les systèmes européens qui suivent cette approche depuis longtemps, il apparaît que de 

telles sanctions sont rarement nécessaires ou appliquées. On peut se demander dans quelle mesure les 

codes de conduite professionnels nationaux et européens peuvent fixer des limites aux activités 

procédurales des avocats qui ne feraient pas l’objet de règles de procédure et découlent de l’obligation 

des avocats de servir les intérêts de la justice en tant qu’officiers de justice. Cette question fait 

cependant l’objet d’un débat de fond portant sur les règles déontologiques et affecte tous les domaines 

juridiques où les avocats représentent les parties et pas seulement pour ce qui est de la procédure 

civile. Sa résolution n’entre donc pas dans le champ d’application des présentes Règles. 

Article 4. Office du juge 

Il appartient au juge d’assurer la conduite active et effective de l’instance. Le juge 

veille à ce que les parties bénéficient d’un traitement égal. Tout au long de la 

procédure, il vérifie que les parties et leurs avocats se conforment aux devoirs 

qui leur incombent en vertu des présentes Règles.  

Sources : 

Principes ALI/UNIDROIT 3, 7.2, 9.3, 14, et 22.2; Règles transnationales de procédure civile (Etude des 

Rapporteurs), règle 18. 

Commentaires :  

1.  L’article 4 décrit l’office du juge concernant la conduite de l’instance. Celle-ci s’inscrit dans le 

contexte plus large du devoir de coopération qui incombe au juge et aux parties (voir l’article 2). Cette 

obligation du juge représente sa contribution la plus importante à la coopération avec les parties (voir 

l’article 2, commentaires 1 et 2). Une condition importante qui s’attache à une conduite efficace de 

l’instance est que le tribunal vérifie que les parties se conforment aux devoirs qui leur incombent tout 

au long de la procédure. L’obligation générale énoncée à l’article 4 est mise en œuvre de nombreuses 

manières dans les Règles (voir, en outre, l’article 2, commentaires 2 à 5 et l’article 3, commentaire 3). 

La distinction traditionnelle faite dans les milieux académiques entre la conduite formelle ou procédurale 

qui comprend des mesures organisationnelles, et la conduite matérielle ou substantielle destinée à aider 

les parties dans la présentation responsable de leur cause, n’est pas reflétée dans les Règles en raison 

de l’interdépendance fonctionnelle des mesures relevant de ces deux catégories, qui ont le plus souvent 

ont les mêmes objectifs traditionnels (voir l’article 49, commentaire 3). 

2.  L’article 4 impose également expressément au juge l’obligation d’assurer l’égalité procédurale 

entre les parties. L’égalité des parties dans l’instance civile est un aspect du droit fondamental à l’égalité 

devant la loi et à l’interdiction générale de la discrimination dans l’exercice de tout droit 109. Les règles 

accordent à toutes les parties les mêmes droits procéduraux sans discrimination illégitime, notamment 

en raison de la nationalité, de la résidence, du statut social ou du handicap. Des règles spécifiques 

visent à prévenir la discrimination dans des circonstances particulières (voir les articles 20, 82, 113 

pour l’interprétation et la traduction; les articles 54(1), 80(3) pour les délais; les articles 18(4), 97(1) 

et (3) pour les technologies de communication à distance; les articles 207 et suivants, 237, 238 

permettant les demandes d’indemnisation par les parties économiquement plus faibles en cas de 

recours collectifs; les articles 244 et 245 facilitant les demandes pour les parties financièrement faibles 

ou en cas de risques de coûts élevés). L’obligation d’assurer un traitement égal protège les parties 

contre une discrimination opérée par une conduite partiale de l’instance qui favoriserait une partie au 

 

109  Articles 6(1) et 14 et article 1 du Protocole No. 12 de la Convention européenne des droits de l’homme ; et 
les articles 20, 21 et 47 de la Charte des droits fondamentaux de l’Union européenne.  
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détriment d’une autre, par exemple par l’interdiction faite au juge de fixer des délais de procédure avec 

une seule partie. 

3.  A la différence de certains systèmes juridiques européens qui fondent sur l’égalité de traitement 

l’obligation faite au juge de prendre des mesures actives pour corriger les déséquilibres entre les parties 

dans la procédure, par exemple lorsqu’une partie est représentée par un avocat et l’autre non ou lorsque 

les représentants légaux des parties ont des compétences ou des capacités différentes, les Règles ne 

vont pas aussi loin. Si le juge peut effectivement suggérer des modifications aux parties en cas de 

défauts dans la présentation de leur demande ou des preuves, il ne peut aller jusqu’à devenir en fait 

l’avocat de la partie. L’incapacité du juge à trouver le juste équilibre entre une conduite correcte de 

l’instance et une conduite partisane peut entraîner son dessaisissement (voir l’article 2, commentaires 

2 et 5). 

D. Proportionnalité 

Article 5. Office du juge 

1) Le juge s’assure que le processus de résolution du litige est proportionné à 

l’affaire en cause.  

2) Pour déterminer si un processus est proportionné, le juge tient compte de 

la nature, de l’importance et de la complexité de l’affaire ainsi que de la 

nécessité de donner plein effet à son devoir général de mise en état en 

considération d’une bonne administration de la justice.  

Sources : 

Principes ALI/UNIDROIT 8(1 phrase 2, 17(2) ; Règles transnationales de procédure civile (Etude des 

Rapporteurs), Règles 17.1, 28.3. 

Commentaires : 

1.  L’article 5(1) met l’accent sur la proportionnalité en tant que principe général devant présider 

à l’ensemble du processus de règlement du différend. Dans la plupart des cultures juridiques, la 

proportionnalité a été acceptée comme un aspect important du droit procédural dans des cas 

particuliers, par exemple, pour les procédures simplifiées de règlement des petits litiges 110, pour la 

collecte des preuves afin de garantir le recours à la méthode la moins complexe et la moins coûteuse, 

ou encore en matière de mesures conservatoires ; mais ce principe est devenu de plus en plus important 

en droit européen et en droit anglais au début du XXIème siècle. On voit des exemples d’application de 

la proportionnalité dans l’utilisation de procédures écrites à la place des audiences et dans le recours à 

des procédures simplifiées adaptées à la nature - principalement à la valeur - du différend, portant sur 

la production des preuves, la durée des audiences, etc. Des exemples particuliers de cette approche 

existent dans des pays comme l’Angleterre, la France, l’Allemagne ou la Norvège, l’approche anglaise 

exprimée dans la Règle 1 de ses Règles de procédure civile étant la consécration la plus marquante de 

la proportionnalité comme principe général de la procédure. De même, cette tendance peut être 

observée au sein de l’Union européenne, par exemple avec la recherche du recours accru à la médiation 

comme moyen de résolution des différends (voir l’article 51, commentaire 2) 111. Là encore, l’intention 

est une économie de ressources et de coûts en faisant progresser la justice civile convenue par les 

parties, allant dans le sens du concept nord-américain influent dit du « tribunal à plusieurs portes » 

(« multi-door courthouse ») 112, qui tend à prendre le pas sur des procédures juridictionnelles longues 

et coûteuses. 

 

110  Règlement (CE) N° 861/2007 du Parlement Européen et du Conseil du 11 juillet 2007 instituant une 
procédure européenne de règlement des petits litiges (Règlement RPL). 

111  Voir pour un approfondissement, Rosalba Alassini Joined Cases C-317/08, C-318/08, C-319/08 and C-
320/08, jugement du 18 mars 2010. 
112  F. Sander, Varieties of Dispute Processing, 70 F.R.D. 79, 111 (1976). 
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2.  L’article 5 reflète la tendance à consacrer la proportionnalité en tant que principe procédural 

général, au moyen de règles générales plutôt que par des règles s’appliquant au cas par cas. Ce principe 

trouve son expression, à des degrés divers, dans les articles 9, 10, 49(1), 51, 53(2)(e), 57 et suivants, 

221 et suivants, 229 et suivants et 241(2), qui encouragent le recours à la résolution amiable et aux 

modes alternatifs de règlement par le juge et par les parties, même si ces procédures ne relèvent pas 

des présentes Règles. 

3.  Les Règles ne prévoient pas de voies procédurales définies liées à la valeur, à la complexité ou 

au coût prévu du litige. La procédure adéquate pourra être déterminée au cas par cas selon le principe 

de la conduite efficace de l’instance (voir les articles 49 et 50). Par exemple, l’article 133(e) autorise le 

juge le cas échéant à refuser des demandes coûteuses lorsqu’une demande à moindre coût fournirait 

au demandeur un résultat équivalent. S’agissant de l’obtention des preuves, l’article 5 permet au juge 

de suggérer le recours à un expert suffisamment expérimenté pour effectuer une expertise, de limiter 

le nombre d’experts ou d’ordonner le recours à une conférence d’experts (voir l’article 62(2)(c)). 

Egalement, l’article 102(2)(c) permet au tribunal, dans des cas exceptionnels, de limiter la quantité de 

preuves à recueillir lorsqu’elles sont détenues par d’autres parties à la procédure ou de tiers. En ce qui 

concerne les mesures provisoires, les articles 184(2), 185 et 197 mettent l’accent sur la proportionnalité 

ou, dans le même sens, sur l’adéquation ou sur la nécessité d’une mesure particulière. Relativement à 

l’importance de la proportionnalité pour les activités des parties, les sanctions et les coûts, voir les 

articles 6 à 8 et les commentaires correspondants. 

Article 6. Rôle des parties et de leurs avocats 

Les parties et leurs avocats coopèrent avec le juge pour promouvoir un processus 

proportionné de résolution du litige.  

Sources : 

Voir l’article 5, ci-dessus. 

Commentaires : 

1.  Pour autant que les parties pourraient contribuer à promouvoir un processus proportionné de 

résolution du litige en facilitant la résolution amiable et le règlement extrajudiciaire du différend, les 

Règles prévoient un certain nombre de dispositions détaillées spécifiques qui donnent effet à l’obligation 

générale énoncée dans l’article 6, notamment les articles 9, 26(3), 51(1) et (2), 57 et suivants, 221 et 

suivants et 229 et suivants. La seule sanction applicable pour défaut de se conformer aux obligations 

concernant la résolution amiable est de nature pécuniaire (voir les articles 240(1)(a) et (c) et 241(2)). 

2.  Les parties et leurs avocats pourraient être peu enclins à suivre les mesures proposées par le 

juge visant à une économie de coûts et de ressources personnelles (voir l’article 5, commentaire 3). Un 

refus pourrait entraîner des sanctions pécuniaires (voir l’article 241(2)). Dans des cas graves, des 

amendes et astreintes ou des réclamations pour faute professionnelle à l’encontre des avocats 

pourraient être prononcées. 

Article 7. Proportionnalité des sanctions 

En cas de non-respect de l’une de ces Règles, les sanctions doivent être 

proportionnées à la gravité de l’affaire, au préjudice causé et à l’étendue de la 

participation de l’auteur du comportement dommageable. 

Sources : 

Principe ALI/UNIDROIT 17(2) ; Règles transnationales de procédure civile (Etude des Rapporteurs), 

Règle 17.1. 

Commentaires : 

1.  C’est un principe commun à toutes les cultures juridiques fondées sur l’état de droit que le 

pouvoir public de restreindre les libertés doit être exercé dans le strict respect du principe fondamental 
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de la proportionnalité. Cela est désormais consacré, par exemple, à l’article 5, paragraphe 4, du Traité 

de l’Union européenne et à l’article 49, paragraphe 3, de la Charte des droits fondamentaux de l’Union 

européenne. Il est également implicite dans l’article 6 de la Convention européenne des droits de 

l’homme et dans les Constitutions nationales européennes. Il s’impose dès lors que le principe de 

proportionnalité s’applique également aux sanctions prononcées par les tribunaux. L’article 7 énumère 

sous une forme concise les principaux critères à considérer lorsque des sanctions doivent être imposées 

aux parties, aux avocats, aux tiers, etc. 

2.  Le cas échéant, des règles spécifiques se réfèrent à ce principe fondamental, le modifient ou le 

renforcent ; voir, par exemple, les articles 27, 28, 63(1) et (2), 64(4), 90, 93, 99, 104, 110, 178, 191, 

195(3), 218(1)(a) et (2), 241(2) et 245(4). 

Article 8. Proportionnalité des frais du procès 

Les frais du procès doivent, dans la mesure du possible, être raisonnables et 

proportionnés au montant du litige, à la nature et à la complexité de la procédure, 

à leur importance pour les parties et à l’intérêt public.  

Sources : 

Voir l’article 5 ci-dessus. 

Commentaires : 

1.  L’article 8 résume les critères qui définissent la proportionnalité des frais du procès. Elle précise 

que le montant du litige ne peut être le seul et unique critère déterminant le montant approprié et 

souhaitable des frais encourus dans le cadre du procès en matière civile. Déterminer les frais selon le 

montant du litige produirait une injustice, car cela empêcherait les citoyens disposant de ressources 

financières limitées d’avoir accès au procès civil ordinaire dans des cas ayant une incidence majeure 

sur leur vie quotidienne. Il en va de même pour les litiges d’intérêt public, qui peuvent porter sur des 

montants modestes, mais qui revêtent une grande importance pour le public. Dans ce dernier cas, des 

considérations plus larges pourraient justifier que les parties encourent des frais plus élevés que ceux 

auxquels mènerait une évaluation fondée sur le seul montant pécuniaire du litige. 

2.  Il appartient principalement aux parties et à leurs avocats d’éviter des frais disproportionnés. 

Ils devraient s’efforcer de régler à l’amiable leurs différends en tout ou en partie (voir l’article 5, 

commentaire 3 et l’article 6, commentaire 1). Les frais déraisonnables ou disproportionnés ne seraient 

pas susceptibles de remboursement par la partie qui succombe (Règle 240(1)(a) et (c)). Cette limite 

posée à la règle du « perdant-payeur » des pays européens en matière de dépens devrait proprement 

motiver les parties ainsi que leurs avocats à éviter des frais de procès inutiles. Des sanctions 

pécuniaires, amendes ou astreintes ainsi que la possibilité de répondre de dommages-intérêts 

pourraient également inciter les avocats à se conformer à leurs obligations professionnelles. Il ne faut 

toutefois pas surestimer l’effet dissuasif de telles mesures (voir l’article 3, commentaire 7, l’article 6, 

commentaire 2 et l’article 27(3) et (4)). Le juge doit jouer un rôle actif en soutenant les efforts des 

parties pour maintenir les frais du procès à un niveau proportionné. Il peut le faire, par exemple, en 

faisant des propositions visant à une gestion efficace de la réclamation par les parties et leurs avocats 

(voir l’article 5, commentaire 3). 

E. Résolution amiable 

Article 9. Rôle des parties et de leurs avocats 

1) Les parties coopèrent dans la recherche d’une résolution amiable de leur 

différend, avant aussi bien que pendant l’instance.  

2) Les avocats informent les parties des modes disponibles de résolution 

amiable des différends, les conseillent dans le choix du mode le plus 

approprié et, le cas échéant, encouragent son utilisation. Ils s’assurent de 

l’utilisation des modes obligatoires.  
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3) Les parties peuvent demander au juge de rendre exécutoire leur accord sur 

la solution du différend.  

4) Lorsqu’il est impossible de parvenir à une résolution amiable du différend 

dans sa totalité, les parties s’efforcent de réduire le nombre de questions 

en litige avant que celui-ci ne soit tranché par le juge.  

Sources : 

Principes ALI/UNIDROIT 7.2, 24.3. 

Commentaires : 

1.  L’article 9(1) énonce le devoir général des parties de coopérer pour résoudre leur différend à 

l’amiable. Cette obligation est devenue une règle européenne commune au cours des deux dernières 

décennies (voir l’article 5, commentaires 1 et 2, l’article 51, commentaire 2), et peut être mise en 

relation avec l’obligation de ne pas faire une utilisation abusive des moyens de procédure telle que 

décrite par la Recommandation du Conseil de l’Europe R(84) 5, principe 2 (2-3). L’obligation de 

rechercher une résolution amiable, fût-elle partielle, avant l’instance, est précisée à l’article 51. Dans 

le cas où une résolution amiable n’est pas possible, les parties sont encouragées tout au moins, à tenter 

de réduire les questions litigieuses avant l’instance (voir les articles 26(3) et 57 et suivants). 

2.  L’article 9(2) décrit l’obligation professionnelle à laquelle sont tenus les avocats d’informer les 

parties des modes alternatifs de résolution des différends (MARD) disponibles et de les conseiller dans 

le choix du mode le plus approprié. Au sein de l’Union européenne, en ce qui concerne les litiges entre 

professionnels et consommateurs, la Directive telle que mise en œuvre par les législations nationales 

s’applique en ce qu’elle impose de prévoir des procédures extrajudiciaires de règlement des litiges et 

encourage la création d’entités de règlement des litiges 113 permettant ainsi un accès facilité des parties 

et des avocats à l’information sur les modes alternatifs de règlement des litiges. La question de savoir 

si la recherche d’une résolution amiable avant l’instance est obligatoire, qui est liée à la question de la 

recevabilité de la demande, relève de la législation nationale des pays européens (voir l’article 

133(f)) 114. Un nombre croissant de pays européens ont rendu obligatoire le recours aux MARD avant 

l’instance juridictionnelle, généralement la médiation, par exemple l’Italie. D’autres pays ont encouragé 

leur utilisation en appliquant des sanctions pécuniaires en cas de refus d’une partie d’y avoir recours, 

ainsi l’Angleterre (voir l’article 241(2)). Dans d’autres pays européens, qui ont une conception plus 

permissive du choix des parties au litige, le recours aux procédures amiables reste volontaire. Quelle 

que soit l’approche adoptée au niveau national, il devrait toujours être clair pour les parties que, même 

lorsqu’un tel recours est obligatoire, et sauf lorsqu’elles ont convenu de régler leur différend par voie 

d’arbitrage, l’aboutissement de la procédure de résolution amiable relève entièrement de leur décision. 

La procédure obligatoire de résolution amiable ne doit pas être comprise comme signifiant une 

résolution amiable obligatoire 115. Les sanctions pécuniaires ne devraient pas être conçues ou opérer 

comme dissuasion dans la recherche d’une résolution amiable. Les juridictions nationales devraient 

donc veiller à ne pas considérer l’utilisation de sanctions pécuniaires comme une entrave au droit 

d’accès à la justice. 

3.  L’obligation professionnelle des avocats d’encourager les parties à utiliser les MARD (Règle 9(2)) 

ne concerne que les cas où son utilisation est appropriée. Par conséquent, leur utilisation ne devrait pas 

être encouragée lorsqu’elle entraînerait clairement du temps et des dépenses inutiles, ou dans les cas 

où un MARD ne serait pas approprié, par exemple lorsque le différend concerne une question juridique 

nouvelle, ou lorsqu’une question pénale est alléguée dans le cadre de la procédure civile. Dans les 

systèmes européens où l’utilisation des MARD est obligatoire, l’avocat doit conseiller de façon appropriée 

la partie concernant sa participation pour assurer qu’elle utilise correctement le processus (article 9(2)). 

 

113  Voir les articles 5 et suivants, et 13 et suivants de la Directive 2013/11/UE du 21 mai 2013 relative au 

règlement extrajudiciaire des litiges de consommation (Directive sur la médiation). 
114  Ainsi que cela est reconnu au sein de l’Union européenne par l’article 5(2) de la Directive sur la médiation. 
115  Ibid. 
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Dans le processus de comparution, leur client reste toutefois libre le cas échéant d’expliquer pourquoi 

il ne serait pas disposé ou en mesure de résoudre le différend par un mode amiable. 

4.  L’article 9(3) vise à faciliter l’exécution des règlements amiables. L’article 141 complète 

l’article 9(3). 

5.  L’article 9(4) encourage les parties à parvenir à un accord partiel sur les questions en litige si 

les tentatives de résolution totale du différend échouent. Les articles 26(3), 51 et 57 et suivants donnent 

une application concrète à l’article 9(4). En outre, il précise les modalités de la résolution amiable 

lorsque l’accord des parties porte sur des questions partielles. 

Article 10. Office du juge 

1) Le juge facilite la résolution amiable du différend en tout état de cause et, 

en particulier, lors de la phase préliminaire de la procédure et des audiences 

de mise en état. À cette fin, il peut ordonner la comparution des parties en 

personne.  

2) Le juge informe les parties des différents modes disponibles de résolution 

amiable des différends. Il peut suggérer ou recommander l’utilisation de 

modes spécifiques de résolution amiable.  

3) Le juge peut participer à la tentative de résolution amiable et aider les 

parties à trouver une solution consensuelle. Il peut également prêter son 

concours à la rédaction des accords sur la solution du litige. 

4) Lorsqu’un juge participe à la résolution amiable et acquiert connaissance, à 

ce titre, d’informations en l’absence de l’une des parties, il ne peut plus 

trancher l’affaire.  

Sources : 

Principes ALI/UNIDROIT 24.1 et 24.2. 

Commentaires : 

1.  L’article 10(1) souligne la nécessité que les parties s’efforcent de régler leur différend avec le 

concours du juge tout au long de la procédure. Il est évident que la possibilité d’une résolution amiable 

peut augmenter pendant la procédure autant qu’elle peut diminuer, selon les circonstances de l’espèce. 

Elle peut augmenter, par exemple, si le juge fournit une évaluation neutre rapide pendant la phase 

préparatoire de l’audience de mise en état (voir l’article 61). Elle pourrait également augmenter à la 

suite de l’évaluation par les parties de leurs allégations respectives à la lumière de la divulgation initiale 

des preuves (voir les articles 49(1), (8), (9), (11) et 62). L’article 10(1) énonce précisément le pouvoir 

du juge d’ordonner aux parties de comparaître en personne afin de faciliter la résolution amiable (voir 

les articles 16(2) et 49(10)). 

2.  L’article 10(2) énonce l’obligation du juge de fournir aux parties des informations sur les 

différents modes disponibles de résolution amiable des différends 116. Cette obligation complète celle 

qui est imposée aux avocats (article 9, commentaire 2). Les suggestions du juge pourraient à l’occasion 

entrer en conflit avec celles faites par les avocats des parties. Dans un tel cas, le juge doit veiller à ne 

pas s’interposer entre la partie et l’avocat, afin d’éviter de donner l’impression de partialité qui pourrait 

entrainer son dessaisissement de la procédure. Le juge doit éviter toute pression en vue d’une résolution 

amiable, l’article 10(2) devant être lue en ce sens. Le juge doit à tout moment garder à l’esprit que 

c’est le droit des parties de régler leur différend à l’amiable, mais en aucun cas une obligation. Les 

parties ne devraient donc pas être empêchées d’exercer leur droit d’accès au système judiciaire 117. 

 

116  Voir également l’article 5(1) de la Directive sur la médiation. 
117  Voir également l’article 5(2) de la Directive sur la médiation. 
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3.  L’article 10(3) permet au juge de participer activement à la tentative de résolution amiable. 

Dans la tradition de certains pays européens, le juge ne remplit pas cette fonction. Cela est 

particulièrement le cas dans les systèmes dont la culture juridique traditionnelle tend vers une 

conception passive du rôle du juge et favorise le recours à des prestataires extrajudiciaires de MARD 

afin de maintenir la neutralité judiciaire en n’attribuant pas aux juges la double fonction décisionnelle 

et non décisionnelle. D’autres pays européens, ayant une tradition de juges plus actifs, sont plus 

habitués à une interaction avec les parties et à un échange ouvert d’arguments concernant la résolution 

amiable. Dans cette approche, une proposition d’accord basée sur les droits fondamentaux (concept 

connu sous le terme anglais « rights-based ») apparait comme un résultat logique sur la voie de la 

justice. Dans ces contextes, les demandes de dessaisissement du juge au motif d’un manque de 

neutralité sont rares dès lors que le juge ne s’écarte pas d’une discussion équitable des arguments pour 

parvenir à une solution amiable basée sur les droits. Il convient de noter que la résolution amiable peut 

bien entendu avoir d’autres fondements, notamment les intérêts des parties. L’article 10(3) vise à 

renforcer la tendance à l’engagement judiciaire dans le processus de résolution amiable, en laissant 

toute liberté quant aux modalités qui pourront être choisies selon les cas, de sorte que les deux 

approches traditionnelles pourront être appliquées. On voit ici comment le rapprochement conceptuel, 

favorisé par la pratique procédurale des tribunaux arbitraux internationaux avec des arbitres de cultures 

et d’expériences différentes, est reflété dans les Règles 118. 

4.  L’article 10(4) pose la limite nécessaire et claire à la médiation du juge, qui intervient lorsqu’il 

devient évident qu’il existe un conflit entre la fonction judiciaire, juridictionnelle, et celle de faciliter la 

médiation. Elle interdit au juge qui s’entretient avec une seule partie pendant la médiation de poursuivre 

la procédure judiciaire si la médiation n’aboutit pas à un accord. Les entretiens privés sont incompatibles 

avec le droit d’être entendu (voir les articles 11 à 13), qui ne permet pas aux parties d’entretenir des 

voies de communication privées avec le juge. Cette restriction est communément acceptée et est 

conforme à la pratique nationale européenne en matière de MARD, telle que celle de l’Angleterre 

concernant l’évaluation neutre précoce (« Early Neutral Evaluation ») du juge ainsi qu’à celle de l’Union 

européenne, comme le prévoient l’article 3(a) et l’article 7(1) de la Directive sur la médiation. 

F. Droit d’être entendu 

Article 11. Présentation des demandes et moyens de défense 

Le juge administre la procédure de manière à ce que les parties aient une 

possibilité équitable de présenter leur affaire et leurs preuves, de répondre à 

leurs demandes et à leurs moyens de défense respectifs, ainsi qu’à toutes les 

décisions du juge ou aux questions soulevées par lui. 

Sources : 

Principes ALI/UNIDROIT 5 et 22. 

Commentaires : 

1.  Le droit d’être entendu énoncé à l’article 11 est un principe procédural ancien, même très ancien 

(audiatur et altera pars, audi alteram partem). Il est un élément constitutif de la justice procédurale. 

Son importance fondamentale est devenue incontestable, tant sur le plan de la pratique historique que 

moderne. Il est reconnu comme un élément essentiel d’une procédure équitable garantie par les 

conventions internationales, en particulier l’article 6(1), de la Convention européenne des droits de 

l’homme et l’article 47(2), de la Charte des droits fondamentaux de l’Union européenne. L’article 11 

synthétise l’expression la plus essentielle de ce droit fondamental dans le cadre de la procédure civile. 

En outre, il est clair que le droit d’être entendu n’est pas seulement un droit des parties qu’elles exercent 

de leur propre initiative mais il doit également être (« garanti ») par la conduite active du juge dans 

l’intérêt de la justice. Les parties au litige doivent avoir une possibilité équitable d’être informées de 

 

118  Voir également l’article Article 3(a) de la Directive sur la médiation. 
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tous les aspects du processus judiciaire de leur affaire, qu’il s’agisse de mesures procédurales prises 

par d’autres parties, par des témoins, des experts et des tiers concernés. Le juge doit veiller à ce que 

les parties aient des possibilités suffisantes de présenter des observations sur ces questions. 

2.  L’article 11 est complété par de nombreuses autres règles qui donnent effet au droit d’être 

entendu dans des situations spécifiques et garantissent que le juge lui donnera toute son importance : 

voir les articles 24(3), 26(2), 28, 41(1), 50(1), 64(7), 92(2) et (4), 93, 96, 107(2), 186 et 201(3). 

3.  L’article 11 est complété par des règles spéciales qui précisent l’obligation du juge de garantir 

le respect du droit d’être entendu. L’article 12 énonce le droit d’être entendu par le juge avant qu’il ne 

prenne une décision dans le cadre d’une procédure. L’article 13 énonce l’interdiction des 

communications privées entre le juge et les parties et prévoit des mesures pour remédier aux 

manquements de cette interdiction. L’article 20 exige du juge d’assurer l’interprétation ou la traduction 

dans les cas où une partie, un témoin ou un tiers ne comprend pas la langue de la procédure ou a 

besoin d’aide pour participer à la procédure de façon effective, par exemple, en raison de difficultés 

d’audition ou d’élocution. En ce qui concerne les actes de procédure, ainsi que les communications et 

notifications entre les parties, les articles 52 et suivants, et les articles 68 et suivants contiennent les 

éléments essentiels du droit d’être entendu, concernant lesquels le juge est soit directement 

responsable, soit tenu de veiller à ce que les parties s’y conforment (voir les articles 4(3), 48 et 71). 

4.  L’article 11 doit être interprété et appliqué conformément au devoir général de coopération du 

juge (voir l’article 2, commentaire 2), le dialogue entre le juge et les parties étant une condition 

préalable à une coopération efficace. 

5.  Le droit d’être entendu en personne plutôt que par l’intermédiaire d’un avocat en vertu de 

l’article 16 est une manifestation spécifique du droit d’être entendu. 

Article 12. Fondement du jugement 

1) Afin de rendre ses décisions, le juge prend en compte toutes les questions 

de fait, de preuve et de droit soulevées par les parties. Le jugement énonce 

précisément les motifs de la décision sur les questions litigieuses.  

2)  Le juge ne peut fonder ses décisions sur des moyens que les parties n’ont 

pas eu la possibilité de discuter.  

Sources : 

Principes ALI/UNIDROIT 5.6, 16.6, 22.1 et 23.2; Règles transnationales de procédure civile (Etude des 

Rapporteurs), Règles 28.2 et 31.2. 

Commentaires : 

1.  L’article 12(1) indique que la possibilité équitable donnée aux parties de présenter leur affaire 

de manière exhaustive n’épuise pas la portée et le contenu du droit d’être entendu, qui est reconnu en 

Europe comme un élément essentiel du droit fondamental à un procès équitable (voir l’article 11, 

commentaire 1). Un procès équitable exige également que le juge tienne effectivement compte des 

arguments et des moyens des parties dans la formulation de sa décision. L’examen par le juge des 

allégations des faits et des preuves et des moyens de droit, forme sa conviction intime concernant les 

faits (voir l’article 98 concernant l’appréciation de la preuve) et sert de fondement à ses conclusions 

pour assurer qu’elles sont conformes à la loi et qu’elles sont justes et équitables. Comme il s’agit d’un 

processus mental intérieur, il n’est pas possible d’effectuer un contrôle ou de documenter pleinement 

le raisonnement juridique du juge. Cependant, les juges ont l’obligation d’expliquer les motifs de leurs 

décisions. Ce processus explique aux parties pourquoi elles ont obtenu gain de cause ou échoué dans 

leurs demandes ou moyens de défense, mais il vise également à réduire les possibilités que le juge 

puisse statuer de manière arbitraire ou injustifiée. Il constitue également le fondement sur lequel la 

voie de recours pourra être exercée, et fournit généralement un moyen pour le public de vérifier le 

fonctionnement du système judiciaire. Tel est l’objet de l’article 12(1). 
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2.  Conformément à la deuxième phrase de l’article 12(1), les décisions du juge doivent tenir 

compte des questions de fait, de preuve et de droit soulevées par les parties. Dans la mesure du 

possible, les parties doivent être en mesure de vérifier si le juge a effectivement examiné leurs 

arguments et de s’assurer qu’aucun des éléments de fait ou de preuve n’a été négligé ou laissé de côté. 

Des éléments avancés par les parties peuvent ne pas être suffisamment substantiels pour justifier un 

examen approfondi ou sérieux par le juge. C’est particulièrement le cas lorsque les parties présentent 

un exposé long et détaillé de moyens et questions mineurs ou sans importance réelle pour la 

détermination du différend. Pour éviter toute discussion inutile de points ou de questions qui ne sont 

manifestement pas pertinents, cette Règle limite l’obligation du juge d’énoncer les motifs de ses 

décisions aux questions de fond raisonnablement en cause. Cette restriction est conforme au principe 

général de proportionnalité du processus de règlement des différends (voir l’article 5). La Cour de justice 

de l’Union européenne a souligné l’importance de motiver les décisions comme faisant partie du droit 

fondamental consacré à l’article 47(2) de la Charte des droits fondamentaux de l’Union européenne et 

à l’article 6(1) de la Convention européenne des droits de l’homme (voir également l’article 11, 

commentaire 1) 119. L’article 12(1) laisse toute latitude aux systèmes juridiques nationaux pour mettre 

en œuvre des pratiques nationales différentes concernant la motivation des décisions. Dans certains 

pays, la décision est souvent rendue d’abord oralement, avec une motivation fournie ultérieurement 

par écrit. Dans d’autres pays européens, la décision et la motivation du juge sont données ensemble. 

D’ordinaire, les motifs des décisions devraient être fournis par écrit afin de permettre à une partie qui 

souhaite faire appel de la décision de le faire efficacement. La lex fori peut prévoir que les parties 

peuvent renoncer à leur droit de recevoir un jugement motivé, mais il convient de veiller à ce que le 

droit du public à une justice ouverte ne soit pas indûment compromis par une telle renonciation. 

Lorsqu’une telle renonciation est permise, elle peut être expresse ou tacite (voir par exemple l’article 

154, concernant l’accord de toutes les parties de ne pas former appel). 

3.  Selon la pratique dans de nombreux systèmes juridiques, les mesures provisoires importantes, 

par exemple touchant au fond de l’affaire, doivent également être assorties de motifs probatoires et de 

droit. L’exigence énoncée à l’article 12(1) devrait également s’appliquer lorsque le juge doit se 

prononcer sur des questions principales qui peuvent être scindées et traitées séparément, par exemple, 

la responsabilité et le montant (voir les articles 66 et 130(1)(d)). Suivant un point de vue différent, 

certains systèmes n’exigent pas que des types particuliers de jugements soient motivés. Cela peut être 

le cas pour les jugements rendus par défaut, bien que cela ne signifie pas, comme la Cour de justice de 

l’Union européenne l’a jugé dans l’affaire Trade Agency, qu’une certaine appréciation globale de la 

procédure ne doive pas avoir lieu dans de tels cas. Ainsi que déclaré dans le jugement, « (…) le juge 

de l’Etat membre requis ne peut refuser, au titre de la clause relative à l’ordre public, l’exécution d’une 

décision judiciaire rendue par défaut et tranchant un litige au fond, qui ne comporte d’appréciation ni 

sur l’objet ni sur le fondement du recours et qui est dépourvue de tout argument sur le bien-fondé de 

celui-ci, à moins qu’il ne lui apparaisse, au terme d’une appréciation globale de la procédure et au vu 

de l’ensemble des circonstances pertinentes, que cette décision porte une atteinte manifeste et 

démesurée au droit du défendeur à un procès équitable, visé à l’article 47, deuxième alinéa, de la 

Charte, en raison de l’impossibilité d’exercer à son encontre un recours de manière utile et 

effective »  120. 

4.  L’article 12(2) concerne un élément central du droit d’être entendu. Il étaye l’article 11 qui exige 

du juge de faire en sorte que les parties aient une possibilité équitable de répondre aux « questions 

soulevées par lui ». L’article 12(2) concerne généralement la présentation de nouveaux éléments de 

fait, de preuve ou de droit invoqués par le juge sans que les parties en aient été informées et aient été 

entendues. Dans la pratique, cela peut se produire si le juge constate les faits contestés comme notoires 

(en établissant formellement leur existence, voir l’article 88)1)(c)) sans informer préalablement les 

parties de son intention, si le juge prend un document issu d’une procédure parallèle comme fondement 

 

119  Affaire C 619/10, Trade Agency Ltd c. Seramico Investments Ltd., Arrêt du 6 septembre 2012, 
paragraphe 53. 
120  Ibid., paragraphe 62. 
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de preuve concernant des faits contestés sans que les parties puissent en discuter, ou si le juge prend 

le jugement le plus récent d’un tribunal supérieur pour fonder sa décision en droit sans que les parties 

aient eu la possibilité de présenter des observations. Certains cas sont plus difficiles à déterminer : ainsi 

lorsque, pour rendre sa décision, le juge revient sur des éléments de fait, de preuve ou de droit contenus 

ou mentionnés dans la demande mais qui n’ont pas été abordés lors des audiences par les parties ou 

le juge. Dans des cas semblables, les parties ont eu la possibilité de présenter des observations, mais 

la question peut être de savoir si elles en ont eu la possibilité équitable (voir l’article 11). L’article 12(2) 

doit être interprété à la lumière des articles 2, 4 phrases 1 et 11. Lorsque les parties n’ont pas eu la 

possibilité de présenter des observations sur ces questions avant que le juge rende sa décision, elles 

pourraient chercher à rouvrir la procédure. Il faudrait donc donner aux parties au moins la possibilité 

de présenter des observations, ne fût-ce que par écrit, avant que l’affaire soit tranchée. 

5.  Il convient de souligner que l’importance fondamentale du droit de recevoir une décision dûment 

motivée n’est pas uniquement une question d’intérêt privé pour les parties au litige. La transparence 

dans le fonctionnement d’une justice ouverte, c’est-à-dire par la promulgation publique de jugements 

motivés, est un fondement essentiel pour l’acceptation par le public des décisions judiciaires et la 

confiance du public dans le système judiciaire et dans l’Etat de droit. 

Article 13. Communication avec le tribunal 

1) Le juge ne peut communiquer avec une partie en l’absence des autres 

parties. Cette interdiction ne s’applique pas aux procédures non 

contradictoires ni à l’administration procédurale courante. 

2) Toutes les communications des parties avec le juge sont simultanément 

portées à la connaissance des autres parties.  

3) Lorsque le juge constate un manquement à la disposition de l’alinéa 

précédent, il exige que le contenu de la communication soit porté sans délai 

à la connaissance des autres parties. 

Sources : 

Principes ALI/UNIDROIT 1.4, 8.2; Règles transnationales de procédure civile (Etude des Rapporteurs), 

Règles 7.3, 10.4 et 17.2. 

Commentaires : 

1.  L’article 13(1) interdit aux parties de communiquer avec le tribunal en privé, c’est-à-dire en 

l’absence des autres parties. Cette interdiction n’est pas seulement une conséquence du droit d’être 

entendu, qui comprend le droit des parties d’assister aux audiences, aux auditions d’administration de 

la preuve ainsi qu’à des conférences téléphoniques et vidéoconférences qui remplacent les audiences 

qui se tiennent dans une salle en présence du juge. Elle découle également de l’exigence que les juges 

soient impartiaux et reconnus comme tels (voir l’article 6(1) de la Convention européenne des droits 

de l’homme, et l’article 47(2), de la Charte des droits fondamentaux de l’Union européenne. Lorsqu’une 

partie peut communiquer en privé ou de façon confidentielle avec le juge, hors la présence des autres 

parties, cela pourrait faire douter de l’impartialité du juge et compromettre la capacité de l’autre partie 

à exercer son droit d’être entendue. Lorsque de telles communications privées ont lieu, le juge pourrait 

être dessaisi pour partialité. Il y a lieu de souligner cette interdiction dès lors que les communications 

privées entre les parties et, par exemple, les médiateurs sont monnaie courante. Alors qu’elles peuvent 

être parfaitement admises dans un processus de résolution amiable, l’article 13(1) indique clairement 

qu’elles ne sont pas autorisées pour les juges dans une procédure juridictionnelle. En outre, l’article 

10(4) prévoit qu’un juge qui participe à la résolution amiable ne peut plus trancher l’affaire s’il acquiert 

connaissance, à ce titre, d’informations en l’absence de l’une des parties (voir l’article 10, 

commentaire 4). 

2.  Selon l’article 13(1), l’interdiction des communications du juge avec une partie en l’absence des 

autres parties ne s’applique pas aux mesures provisoires, lorsque l’urgence est requise et qu’une 
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communication compromettrait la bonne administration de la justice. Dans de tels cas, l’absence de 

communication est corrigée par la possibilité d’une communication ultérieure (voir l’article 186). Une 

autre exception à la règle générale concerne l’administration procédurale courante, par exemple des 

échanges par téléphone ou dans le palais de justice portant sur l’organisation ou le calendrier des 

auditions ou de l’obtention des preuves. Cette exception doit être interprétée de façon étroite. Il faut 

veiller à ce que ces communications administratives n’empiètent pas sur des questions de fond 

concernant le différend. 

3.  L’article 13(2) établit l’obligation pour les parties que toutes les communications avec le juge 

soient simultanément portées à la connaissance des autres parties. Cela peut être fait directement en 

envoyant la communication en même temps au juge et aux autres parties, ou indirectement en 

envoyant une copie à celles-ci conformément aux instructions du juge (voir l’article 71, commentaires 

1 et 2 sur la responsabilité de la notification). 

4. L’article 13(3) souligne la responsabilité du juge de remédier au manquement aux dispositions 

des articles 13(1) et (2). Il correspond aux articles 4 phrase 3 et 48 qui établissent l’obligation du juge 

de veiller à ce que les parties se conforment aux Règles en temps opportun et à rechercher toute 

correction nécessaire (voir les articles 4 phrase 1, 47, 49(9), 13(2)). 

G. Représentation et assistance 

Article 14. Droit de se défendre soi-même et représentation obligatoire 

Les parties ont le droit de se défendre elles-mêmes, sous réserve des cas dans 

lesquels la représentation est obligatoire. 

Sources : 

Principe ALI/UNIDROIT 4. 

Commentaires : 

1.  L’article 14 énonce le droit à se défendre soi-même en tant que règle générale, la représentation 

obligatoire étant l’exception. Cette solution tient aux pratiques différentes selon les pays européens, et 

laisse au droit national de déterminer si le droit des parties de se défendre elles-mêmes devrait le cas 

échéant être restreint dans l’intérêt de l’administration de la justice. Elle permettra aux systèmes 

juridiques européens où la représentation obligatoire est établie depuis longtemps en première instance 

ou dans les juridictions d’appel, de maintenir leur approche. Cela permettra également aux pays, 

notamment à ceux de common law, pour lesquels le droit de se représenter soi-même est un aspect 

fondamental de l’autonomie des parties, de conserver cette position. Les Règles n’interfèrent pas avec 

les traditions nationales en matière de représentation devant les tribunaux, compte tenu des 

conceptions profondément enracinées et au moins en partie divergentes du statut des citoyens et de 

leur relation avec l’autorité de l’Etat.  

2.  Selon les Règles, dans les procédures d’appel, le juge détermine si la représentation est 

nécessaire au regard de la capacité de la partie de présenter efficacement son recours en tenant compte 

des questions juridiques et de la difficulté de l’affaire (voir l’article 164(1)). Cependant, en principe, la 

représentation n’est considérée comme obligatoire ni en première instance ni en appel. Ce n’est que 

devant la juridiction de deuxième niveau de recours que les Règles prescrivent que la représentation 

est obligatoire (voir l’article 164(2)). Dans la pratique, les parties préfèrent souvent engager des 

avocats pour les représenter, même en l’absence d’obligation légale à cet effet. La représentation peut, 

bien entendu, dépendre des moyens financiers et, dans certains cas, peut être liée à une question de 

qualité de l’assistance judiciaire ou de la disponibilité d’autres types de financement, qui varient en 

Europe (voir les articles 244 et 245). La question de savoir si la représentation devrait être obligatoire 

ou non ne devrait pas avoir plus de poids que la question plus fondamentale de garantir l’accès à des 

moyens efficaces de financement des litiges pour permettre aux parties de financer les réclamations 

qui méritent de prospérer, y compris par le financement de la représentation.   
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3.  Le droit de se défendre soi-même suppose la capacité d’une personne physique à exercer des 

droits dans une procédure juridictionnelle (voir l’article 30). Les personnes morales doivent être 

représentées par des personnes physiques qui sont habilitées à les représenter conformément au droit 

matériel applicable (voir l’article 31). La question de savoir si les juristes d’entreprise sont autorisés à 

représenter les personnes morales qui les emploient dépend des règles déontologiques applicables. 

Article 15. Représentation et assistance devant le juge 

1)  Les parties peuvent être représentées ou assistées par tout avocat de leur 

choix. Cette liberté de choix leur est ouverte que la représentation soit 

obligatoire ou non. Ce droit comprend celui de se faire représenter par tout 

avocat autorisé à exercer devant la juridiction ainsi que le droit de se faire 

assister par un avocat autorisé à exercer devant toute autre juridiction. 

2) Les parties peuvent, lorsque la loi le permet, être représentées ou assistées 

devant la juridiction par une personne ou organisation autre qu’un avocat.  

3) Lorsque l’avocat représente ou assiste une partie, son indépendance 

professionnelle doit être respectée par le juge. Les avocats doivent être en 

mesure de remplir leur devoir de loyauté envers leur client et de respecter 

l’obligation de confidentialité qu’ils ont à son égard. 

Sources : 

Principe ALI/UNIDROIT 4. 

Commentaires : 

1.  L’article 15(1) énonce le droit des parties à engager un avocat de leur choix. Ce droit est protégé 

par les Constitutions nationales européennes, les articles 6(1) et 6(3) de la Convention européenne des 

droits de l’homme, cette dernière se référant au contexte pénal sans préjudice de son application au 

titre du droit général à un procès équitable. Il est également reconnu à l’article 47(2) de la Charte des 

droits fondamentaux de l’Union européenne ; il est également affirmé par l’article 15(1) de la Charte 

qui protège la liberté d’exercer une profession, y compris la liberté d’un avocat de conclure des contrats 

avec des clients, laquelle serait illusoire sans le droit correspondant des parties d’engager un avocat de 

leur choix. 

2.  L’article 15(1) précise également que le droit des parties d’être représentées ou assistées par 

tout avocat de leur choix s’applique que la représentation soit obligatoire ou non. Si une partie n’est 

pas en mesure de trouver un avocat de son choix lorsque la représentation est obligatoire, soit de 

manière générale soit dans un cas spécifique (voir l’article 164(1) et (2)), les règles déontologiques 

nationales prévoient que le juge, après avoir consulté la partie, désignera un avocat chargé de la 

représenter. Si une partie ne dispose pas de ressources suffisantes pour lui permettre d’être représentée 

par un avocat, une assistance judiciaire devrait être disponible (voir article 14, commentaire 2). 

3.  Enfin, l’article 15(1) précise que le choix de la représentation des parties est limité aux avocats 

autorisés à exercer devant la juridiction. Au sein de l’Union européenne, l’avocat peut être choisi parmi 

les avocats d’un Etat membre enregistrés pour exercer dans un autre Etat membre conformément aux 

articles 2 à 9 de la Directive 98/5/CE, à la législation nationale ainsi qu’aux règles professionnelles 

facilitant la libre circulation des avocats au sein de l’Union 121. L’article 15(1) prévoit également la 

possibilité pour les avocats admis à exercer dans un pays étranger de participer activement à la 

procédure. Cette assistance peut être autorisée en vertu du droit de l’Union européenne 122 ou 

conformément aux dispositions nationales, telles que celles des systèmes de common law où le juge 

 

121  Directive 98/5/CE du Parlement européen et du Conseil du 16 février 1998 visant à faciliter l’exercice 

permanent de la profession d’avocat dans un Etat membre autre que celui où la qualification a été acquise. 
122  Voir l’article 5(2) de la Directive 77/249/CEE du Conseil, du 22 mars 1977, tendant à faciliter l’exercice 
effectif de la libre prestation de services par les avocats, et l’article 5(3) de la Directive 98/5/CE. 
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peut autoriser une telle assistance au cas par cas. La participation active signifie que l’avocat désigné 

est autorisé à plaider devant le tribunal conjointement avec un avocat exerçant dans la juridiction. Cette 

assistance est, le cas échéant, soumise au contrôle du juge, c’est-à-dire qu’elle peut être limitée ou 

révoquée en cas de comportement abusif de l’avocat. Lorsqu’une telle assistance est autorisée, la 

responsabilité de la présentation de l’affaire incombe à l’avocat admis à exercer dans la juridiction. Cela 

est particulièrement important lorsque les deux avocats ont des opinions divergentes sur la manière de 

poursuivre la procédure. Une telle divergence est cependant rare dans la pratique. 

4.  L’article 15(2) tient compte des approches différentes au sein des pays européens quant à la 

possibilité d’une représentation autrement que par des avocats. Tandis que l’Union européenne 

reconnaît que le monopole des avocats de la représentation devant les tribunaux est justifié par l’intérêt 

public de l’administration de la justice 123, les systèmes juridiques européens adoptent des approches 

différentes relativement à l’application de la représentation exclusive. Certains pays prévoient de larges 

exceptions au bénéfice des associations agréées, des agents des organismes publics ou aux juristes 

d’entreprise. On notera qu’en quelque sorte ces exceptions diffèrent peu en pratique du pouvoir des 

personnes morales de se représenter elles-mêmes (voir l’article 14, commentaire 3). L’article 15(2) 

adopte une approche très permissive à ce sujet. Il respecte l’approche adoptée par les traditions 

nationales européennes. 

5.  L’article 15(3) traite des conflits possibles entre les devoirs d’un avocat de coopérer avec le juge 

et avec les autres parties et leurs avocats, et les devoirs professionnels qu’ils ont envers leur client, 

notamment leurs devoirs de loyauté et de confidentialité. L’article met l’accent sur l’obligation faite au 

juge de respecter l’indépendance professionnelle de l’avocat, son devoir de loyauté et de confidentialité 

qui prend toute son importance en cas de conflit avec le devoir de coopération. Un tel conflit pourrait 

en particulier survenir lorsque l’obligation de coopérer est incompatible avec les intérêts du client, par 

exemple en présence, d’une part, du souhait de la partie de limiter le temps et les frais de la procédure 

et, d’autre part, de recherche par le juge d’une résolution amiable susceptible d’allonger les délais de 

la décision. Les éventuels conflits entre l’obligation procédurale de coopérer (voir les articles 5 et 

suivants, 9 et suivants, 51 et 57 et suivants) et les devoirs de loyauté et de confidentialité peuvent 

obliger l’avocat à déterminer la priorité à accorder à ces fonctions. Lorsque les devoirs professionnels 

sont privilégiés dans le meilleur intérêt du client, le manquement à l’obligation de coopérer peut 

entrainer l’application de sanctions. S’il serait souhaitable que les codes professionnels nationaux 

traitent de cette question, ils ne le font généralement pas. Un exemple d’une approche bien développée 

est celle des règles modèles de conduite professionnelle des Etats-Unis 124, qui obligent les avocats à 

servir les intérêts de leur client en priorité aux bonnes pratiques de procédure, sous réserve de limites 

claires concernant la participation à des activités criminelles ou autrement manifestement illégales. 

Comme indiqué ci-dessus, les juges sont bien conscients de la possibilité de tels conflits et de la position 

difficile des avocats. Aussi, c’est très rarement qu’ils appliquent des sanctions pour manquement aux 

règles de procédure (voir article 3, commentaire 7). Les présentes Règles ne traitent pas dans le détail 

de la conduite professionnelle des avocats, mais une explication concernant les limites de leur devoir 

de coopération en ce qui concerne leurs obligations professionnelles a paru nécessaire.  

Article 16. Audition des parties 

1) Les parties ont le droit d’être entendues en personne par le juge. 

2) Le juge peut toujours entendre les parties en personne. 

 

123  Voir l’article 56 du Traité sur le fonctionnement de l’Union européenne et les Directives 98/5/EC et 
77/249/EC. 

124  Règle 1(2)(a) des Model Rules of Professional Conduct (2019) <https://www.americanbar. 
org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_repr
esentation_allocation_of_authority_between_client_lawyer/>. 

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer/
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/rule_1_2_scope_of_representation_allocation_of_authority_between_client_lawyer/
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Commentaires : 

1.  Le droit des parties à être entendues en personne par le juge existe dans la majorité des 

systèmes juridiques européens. Le droit d’être entendu en personne comprend le droit de présenter sa 

cause devant le juge ainsi que le droit de témoigner en personne. Les deux types de participation 

doivent être considérés séparément en ce qui concerne l’objet, le contenu et la forme. 

2.  Le droit de témoigner en personne est le moyen qu’a une partie de présenter la preuve des faits 

à l’appui de sa conception de la cause (voir les articles 118 et 114(3)). Dans certains systèmes 

juridiques, les parties peuvent être entendues comme témoins et les règles régissant la preuve par 

témoins s’appliquent. D’autres systèmes juridiques n’autorisent le témoignage ou le serment à 

l’ancienne sur des faits spécifiés qu’à la demande de la partie adverse. L’article 118 autorise 

l’interrogation des parties à la demande de toute partie et les règles relatives à la preuve par témoins 

s’appliquent, bien que le pouvoir de sanctionner une partie pour refus de témoigner se limite à tirer des 

conclusions pertinentes, qui sont généralement défavorables à la cause de la partie (voir l’article 118 

et commentaires). 

3.  Le droit d’une partie de présenter sa cause en personne va de soi et résulte du droit de se 

défendre soi-même (voir l’article 14, commentaire 1), les deux droits coïncidant. Lorsque la 

représentation est obligatoire, un conflit peut survenir entre les activités de l’avocat et celle entreprises 

en personne par la partie. Une partie ne devrait pas présenter directement des demandes, ce qui serait 

incompatible avec l’objectif de la représentation obligatoire, à savoir réduire les risques d’erreurs ou de 

fautes de procédure. En cas de divergence entre les affaires portées devant le juge par une partie et 

par son avocat, le juge doit demander des éclaircissements. Le juge doit également demander des 

éclaircissements dans les cas où il y a une lacune dans les informations qui lui sont fournies ou en cas 

de malentendu au cours de la phase préparatoire de la procédure (voir l’article 49(9)). Si la partie doute 

de l’exactitude ou de la compétence des actes de procédure de son avocat ou des moyens de droit, le 

juge peut, dans la mesure du raisonnable, demander à l’avocat de reconsidérer sa démarche. Le juge 

doit cependant accepter comme définitive la décision de l’avocat sur le contenu de la demande et devrait 

éviter de prendre des mesures qui pourraient nuire à la relation de confiance entre la partie et son 

avocat. Certains systèmes procéduraux ont élaboré des règles spéciales pour les allégations divergentes 

quant aux faits. Ces règles laissent au juge le soin de résoudre ces détails ainsi que les conséquences 

des divergences en cas de représentation non obligatoire. Le juge devrait cependant toujours chercher 

à préciser si les allégations de fait fondées sur la perception d’une partie sont destinées à servir de 

preuve dans le cadre de l’administration de la preuve ou sont simplement invoquées à l’appui de la 

demande (voir l’article 49(11)). Le juge ne devrait pas accorder d’effet probant aux allégations de fait 

formulées en dehors des procédures régies par l’article 118. Le droit d’être entendu en personne 

comprend le droit d’assister aux auditions visant à la résolution amiable ainsi que le droit de prendre 

personnellement part aux discussions dans ce cadre. 

4.  Le droit d’une partie d’être entendue en personne par le juge contraste avec la tradition formelle 

de la procédure continentale et des règles de procédure qu’elle a inspirées, qui ne permettait pas aux 

parties d’avoir un accès direct au juge saisi de la demande afin d’éviter toute influence personnelle des 

parties sur le juge et sa prise de décision. A la suite des lumières et des réformes de la Révolution 

française, le droit de la personne d’accéder au tribunal s’est développé comme principe prédominant de 

la justice civile. Ce droit d’accès personnel est désormais reconnu comme un aspect du droit à un procès 

équitable garanti par l’article 6(1) et (3) de la Convention européenne des droits de l’homme et l’article 

47(2) de la Charte des droits fondamentaux de l’Union européenne. Cela ne signifie cependant pas que 

l’accès en personne doit être accordé à tout moment de l’instance juridictionnelle, comme c’est du reste 

le cas des auditions qui ne s’appliquent pas à toutes les phases de la procédure. Mais partout où il existe 

un droit à être entendu, le droit d’être entendu en personne s’applique. 

5.  Le droit d’une partie d’être entendue en personne (article 16(1) correspond au pouvoir qu’a le 

juge d’entendre les parties en personne et d’exiger la comparution d’une partie en personne (voir les 

articles 16(2) et 49(10)). Tout comme le droit d’être entendue en personne, l’audition d’une partie sur 

ordonnance du juge peut faciliter la présentation des moyens ou des allégations ou faciliter l’obtention 
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de preuves par l’interrogation de l’autre partie (voir l’article 118). Il est également souvent ordonné 

aux parties de comparaître en personne afin de faciliter la recherche d’une solution amiable (voir l’article 

49(1) et (10)). 

H. Caractère oral, écrit et public de la procédure 

Article 17. Publicité de la procédure 

1) Les audiences et les décisions de justice, y compris leur motivation, doivent, 

en règle générale, être publiques. 

2) Le juge peut décider que la procédure, en tout ou partie, notamment 

l’administration de la preuve et les débats, se déroulera hors la présence du 

public, pour des raisons tenant à l’ordre public, y compris la sécurité 

nationale, l’intimité de la vie privée ou le secret professionnel, y compris le 

secret des affaires, ou dans l’intérêt de l’administration de la justice. Le cas 

échéant, le juge peut ordonner des mesures de protection appropriées afin 

de préserver la vie privée ou la confidentialité des audiences tenues ou des 

preuves administrées à huis clos. 

3) Les jugements et leur motivation sont accessibles au public dans la mesure 

où la procédure est elle-même publique. Lorsque les débats se sont déroulés 

hors la présence du public, la publicité du jugement peut être limitée à son 

dispositif. 

4)  Les dossiers et les registres de la juridiction sont accessibles à ceux qui y 

ont un intérêt juridique et à ceux qui le requièrent pour un motif légitime. 

5) L’identité des parties, témoins et autres personnes physiques mentionnés 

dans le jugement peut être occultée lorsque cela est strictement nécessaire.  

Sources : 

Principes ALI/UNIDROIT 20.1, 20.3 et 22.3; Règles transnationales de procédure civile (Etude des 

Rapporteurs), Règles 24.1, 24.2, 24.3, 24.5, 24.6, 24.7, et 30.2. 

Commentaires : 

1.  L’article 17(1) formalise le principe de la publicité de la procédure. La publicité de la procédure, 

y compris celle des audiences et des décisions, est un principe fondamental reconnu et pratiqué dans 

toutes les cultures procédurales développées. La possibilité pour les citoyens d’exercer un minimum de 

contrôle sur tous les aspects du pouvoir de l’Etat, de la législation, de l’administration publique et de 

l’administration de la justice par le pouvoir judiciaire est un élément constitutif de la démocratie. La 

publicité est le moyen d’assurer le contrôle démocratique du système de justice civile. Elle garantit que 

le public, les médias et les parlements reçoivent suffisamment d’informations pour leur permettre de 

procéder à des discussions justes, éclairées et compétentes sur les procédures judiciaires. Cette 

transparence est nécessaire pour garantir la stabilité et le fonctionnement efficace de la démocratie, et 

en particulier pour garantir l’Etat de droit. Aussi, le principe de publicité est garanti par les articles 6(1) 

et 8 de la Convention européenne des droits de l’homme, et par l’article 47(2) de la Charte des droits 

fondamentaux de l’Union européenne, ainsi que par l’engagement des Constitutions nationales 

européennes à l’Etat de droit. Pour l’essentiel, la publicité est réalisée par l’accès des médias aux 

tribunaux, à l’administration de la preuve et aux décisions de justice. Le traitement numérique de la 

procédure peut contribuer à l’information directe du public, avec le développement de l’utilisation de la 

vidéoconférence, des technologies de communication à distance ou de la transmission en direct de 

l’audience, quoique ces moyens puissent être limités afin de préserver la vie privée des parties ou des 

témoins (voir ci-dessous le commentaire 3; voir également le rapport Storme, Règle 6; l’article 8(1) du 

Règlement de l’ABI sur l’obtention des preuves en matière d’arbitrage international (2010)). 
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2.  Il convient de noter que le principe de la publicité de la justice n’est pas simplement un droit 

des parties. C’est un droit public. Les restrictions ne devraient donc pas être soumises au consentement 

des parties, sauf lorsque les conditions d’intérêt public prévues à l’article 17(2), sont remplies (voir 

également les articles 26(3), 57 et suivants, en particulier l’article 58). En cela, le procès civil diffère 

de la procédure arbitrale, qui se déroule généralement à huis clos. Malgré le souci qui se fait entendre 

d’accroître l’attrait du procès judiciaire pour les multinationales et les grandes entreprises en 

soumettant le principe de publicité à la volonté des parties, il convient d’y résister dans la mesure où il 

porterait atteinte au droit du public à la publicité et à la liberté d’expression de l’instance judiciaire. 

L’article 17(1) consacre la règle générale du droit à la publicité de la procédure. Il ne permet pas qu’elle 

soit soumise à la volonté des parties, quoique l’article 17(2) prévoie des dérogations possibles à ce 

droit. Cette approche est conforme à celle adoptée par la Cour européenne des droits de l’homme (voir 

également l’article 18, commentaire 1). 

3.  L’article 17(2) autorise la tenue de procédures hors la présence du public afin de protéger des 

intérêts publics tels que la sécurité nationale, la vie privée, les secrets professionnels ou la bonne 

administration de la justice (voir également l’article 6(1) de la Convention européenne des droits de 

l’homme). Cette règle doit être lue conjointement avec les dispositions de l’article 91(2)(c) à (e) qui 

accordent des privilèges et immunités aux parties ou à des tiers, en protégeant des intérêts semblables. 

La tenue d’une procédure à huis clos peut faciliter l’administration efficace de la preuve lorsque des 

intérêts s’opposent à une procédure publique, et peut en outre justifier un refus d’appliquer des 

privilèges ou immunités. Cela est particulièrement vrai pour les secrets commerciaux et des affaires ou 

des questions d’ordre public. Il convient de noter à cet égard que les parties et les tiers peuvent être 

soumis à des critères d’appréciation différents, ces derniers pouvant avoir besoin d’une protection plus 

importante que les parties. La bonne administration de la justice peut être affectée si la publicité des 

audiences et de l’administration des preuves entache la capacité du juge d’établir la vérité en raison 

d’une atmosphère publique fébrile ou hostile ou en raison de menaces publiques contre les parties ou 

les témoins, qui pourraient dissuader les parties ou les témoins de se présenter pour témoigner ou, 

dans le cas des parties, les empêcher de révéler tous les éléments de l’affaire. La publicité ne devrait 

être restreinte que pour autant qu’il est nécessaire de protéger les intérêts identifiés dans l’article. 

4.  L’article 17(2) permet au juge, lorsque les conditions le justifient, de prendre des mesures de 

restriction au principe de publicité de la procédure. Les audiences ou l’administration de la preuve hors 

la présence du public peuvent ne pas suffire à protéger la vie privée ou la confidentialité des secrets 

des affaires ou autres secrets professionnels. Cela peut notamment être le cas lorsque d’autres parties, 

experts ou témoins sont présents. Dans un but de protection, le juge peut ordonner à toutes les 

personnes présentes au tribunal de garder le secret. Il peut assortir cette injonction de sanctions pour 

la violation du secret, sur la base de l’outrage au tribunal ou des dispositions spéciales du droit pénal 

national ou mettre en jeu la responsabilité pour dommages et intérêts en faveur de la partie affectée. 

Le juge peut également prévoir que les pièces ou les preuves seront communiquées à un expert qui 

fera rapport à huis clos, ou restreindre l’accès à certains moyens de preuve aux avocats des parties ou 

aux experts sous réserve d’une obligation expresse de confidentialité. Restreindre l’accès des parties 

aux preuves de la partie adverse ou d’autres parties est une limite au droit fondamental d’être entendu. 

Une telle restriction doit donc être justifiée par des raisons solides, en appliquant un critère qui établit 

un équilibre entre le droit des parties à être entendues et le droit de la partie adverse et des autres 

parties à un procès sûr, efficace et équitable, à savoir leur droit à ce que l’audience publique et 

l’administration des preuves se tiennent en présence du public. Dans le cas particulier des preuves 

détenues par la partie adverse ou par d’autres parties, les articles 103 et 104 prévoient des mesures 

pouvant restreindre l’accès aux preuves, ainsi que des sanctions en cas de violation de la confidentialité. 

Le juge pourra appliquer ces règles lorsque la partie qui fournit la preuve demande au tribunal que ses 

secrets ou sa vie privée soient protégés. Il appartient au juge d’exercer son pouvoir d’appréciation pour 

déterminer au cas par cas la mesure la plus protectrice. Le juge doit cependant chercher à utiliser la 

mesure qui impose la moindre restriction au principe de publicité. Toute mesure de ce type doit 

également être proportionnée (voir l’article 7, commentaire 1). 
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5.  L’article 17(3) prévoit un type spécial de publicité pour les jugements rendus conformément au 

principe de la publicité de la procédure. Comme on l’a noté (voir l’article 12, commentaire 2), la pratique 

européenne concernant la publicité de la procédure diffère. Les jugements, tant en ce qui concerne leur 

motivation que leur dispositif, peuvent être prononcés oralement en audience publique. Dans certains 

systèmes juridiques, seul le dispositif est prononcé oralement avec les motifs exposés dans le jugement 

écrit. Certains systèmes préfèrent rendre l’intégralité du jugement par écrit, tandis que d’autres 

accordent au juge un pouvoir discrétionnaire quant à la manière dont le jugement est rendu, ou 

permettent qu’il soit rendu conformément aux souhaits des parties. L’accès du public au jugement, 

comme l’exige l’article 17(3), signifie que, quelle que soit la forme dans laquelle il est initialement 

rendu, le jugement doit être rendu accessible par écrit au public. La manière dont l’accès du public est 

garanti relève des règles nationales. Dans certains pays européens, les jugements sont publiés sur le 

site Internet du tribunal, soit en libre accès, soit moyennant paiement. Dans d’autres pays, les 

jugements sont communiqués sur demande écrite au tribunal. Les arrêts des juridictions supérieures 

sont régulièrement publiés dans des journaux officiels, tandis que dans certains pays, les jugements 

sont publiés dans des revues juridiques sur papier ou en format électronique. Quoique l’on puisse faire 

payer les coûts de reproduction, l’accès au jugement ne devrait pas être payant. Les juges ne devraient 

pas être autorisés à faire valoir des droits d’auteur sur les jugements, et exiger des frais de 

reproduction. L’article 17(3), prévoit également un accès limité au jugement dans les rares cas où les 

débats se sont déroulés à huis clos. 

6.  L’article 17(4) traite de l’accessibilité au public des dossiers et registres de la juridiction. Dans 

de nombreux systèmes juridiques européens, les archives des tribunaux sont accessibles au public, 

sous réserve des restrictions générales concernant la publicité (voir les commentaires 3 et 4 ci-dessus). 

D’autres systèmes européens mettent surtout l’accent sur la confidentialité et n’autorisent l’accès aux 

dossiers qu’en cas d’intérêt juridique plausible, par exemple, pour les avocats dans des procédures 

parallèles ou faisant des recherches de jurisprudence, ou lorsqu’une raison légitime l’impose, telle que 

l’intérêt de la sécurité nationale, de la bonne administration de la justice, la protection de la vie privée 

ou la confidentialité des secrets d’affaires, ou encore par exemple, des travaux de recherches 

académiques, une enquête journalistique, ou l’intérêt de tiers à obtenir des informations qui pourraient 

être trouvées dans la procédure.  

7. L’article 17(5) garantit la protection de la vie privée des parties, des témoins et des autres 

personnes physiques lorsque cela est nécessaire, en assurant l’anonymat. Alors que dans certains 

systèmes juridiques européens, il est considéré comme un élément essentiel du principe de publicité de 

publier le nom complet des personnes physiques dans les jugements, dans d’autres systèmes, 

l’anonymisation des parties avant la publication des jugements est la règle, spécialement lorsque la 

législation nationale n’aurait pas prévu de limitations en vertu de l’article 23 du Règlement général sur 

la protection des données (RGPD) de l’Union européenne en ce qui concerne les décisions de justice et 

les procédures judiciaires 125. Conformément à l’article 17(5), le juge peut protéger l’identité d’une 

personne physique en exigeant que les procédures soient anonymisées lorsque cela est strictement 

nécessaire pour protéger, par exemple, sa vie privée, les droits des enfants ou la bonne administration 

de la justice. Bien que cette solution puisse accorder plus de poids à la publicité que ce qui est accordé 

dans les systèmes juridiques européens qui adoptent une approche plus restrictive, elle pourrait ne pas 

entraîner de changement significatif dans la pratique, car le droit matériel peut effectivement contrôler 

– et contrôle souvent - la capacité des médias à rendre compte des procès par des législations de 

protection en matière de divulgation. L’identité des personnes morales et des entreprises n’est pas 

concernée par la protection que confère cet article. C’est là une évolution positive car il n’y a pas de 

raison convaincante de faire bénéficier ces entités de l’anonymat. Vu sous l’angle de l’intérêt du public, 

la publicité devrait prévaloir sur l’intérêt de ces entreprises à agir en justice sous couvert d’anonymat. 

8.  On ne saurait sous-estimer l’importance fondamentale de la procédure orale. L’accès du public 

à cette procédure donne une impression beaucoup plus claire et immédiate de la nature et du caractère 

 

125  Règlement (UE) 2016/679. 
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du différend, des intérêts socio-économiques en jeu et de la décision du juge. S’il est vrai, malgré des 

suggestions contraires, que les procédures écrites sont accessibles au public, elles ne sont pas d’accès 

aussi immédiat ou facile pour les observateurs, en particulier en ce qui concerne les échanges entre le 

juge et les parties. L’absence ou à la diminution des audiences dans la procédure tend à réduire la 

publicité de la procédure. La vidéoconférence et les technologies semblables de communication peuvent 

contribuer à réduire la tendance aux procédures écrites, même si la reproduction virtuelle du monde 

réel puisse ne pas pleinement rendre compte de l’immédiateté des procédures orales. De tels 

développements sont cependant préférables à la poursuite de l’évolution vers des procédures écrites. 

Article 18. Oralité et écritures 

1) Les demandes et les moyens des parties sont présentés initialement par 

écrit.  

2) Le juge peut demander aux parties de présenter leurs explications orales et 

procéder à l’audition des témoins ou des experts. Lorsqu’une partie le 

demande, le juge permet son audition et peut autoriser l’audition d’un 

témoin ou d’un expert. 

3) Le juge peut ordonner aux témoins et aux experts de soumettre des 

déclarations écrites. 

4) Le cas échéant, la procédure peut se dérouler à l’aide de toute technologie 

de communication disponible. 

Sources : 

Principe ALI/UNIDROIT 19. 

Commentaires : 

1.  Le droit à une procédure orale fait partie du droit à un procès équitable garanti par l’article 6(1) 

de la Convention européenne des droits de l’homme et par l’article 47(2) de la charte des droits 

fondamentaux de l’Union européenne. Ce droit fondamental peut cependant faire l’objet d’exceptions, 

comme le prévoit la jurisprudence de la Cour européenne des droits de l’homme. Ces exceptions sont  : 

premièrement, que l’audience ne peut, en principe, avoir lieu qu’à la demande d’une partie - elle n’a 

donc généralement pas un caractère obligatoire, mais le juge peut ordonner une procédure orale de sa 

propre initiative ; deuxièmement, l’audience n’est pas requise dans tous les cas, c’est-à-dire qu’elle 

peut ne pas être obligatoire pour certaines procédures provisoires ou procédures d’appel, ou celles qui 

ne tranchent pas des questions de fait ou de preuve. L’oralité dans les procédures d’appel, lorsqu’elle 

revêt une importance significative pour les parties, peut toutefois être obligatoire (voir également 

l’article 17, commentaire 2). 

2.  L’article 18 est conforme au cadre de l’article 6(1) de la Convention européenne des droits de 

l’homme et à la jurisprudence correspondante de la Cour européenne des droits de l’homme (voir le 

commentaire 1 ci-dessus). L’approche actuelle des législateurs européens, fondée sur une solide 

compréhension de l’avantage qu’elle offre à une administration de la justice rapide et fondée sur la 

rationalité économique, évite de mettre l’accent sur les procédures orales ou écrites, une approche 

équilibrée étant reconnue comme offrant la meilleure solution. Ce n’est que dans des cadres spécifiques 

de forme ou de moment de la procédure qu’est marquée une nette préférence pour la procédure orale 

ou écrite, ainsi la procédure écrite pour les demandes de faible montant ou pour les recours sur des 

points de droit. Etant donné que les systèmes juridiques européens diffèrent dans leur approche des 

procédures orales et écrites, l’article 18 et les dispositions correspondantes adoptent une voie 

intermédiaire en combinant les avantages des différentes approches. 

3.  L’article 18(1) exprime clairement la préférence pour les actes de procédure écrits dans la phase 

initiale de la procédure. La présentation par écrit des allégations de fait, de preuve et de droit garantit 

que les pièces appropriées concernant le cas des parties soient soumises au juge et aux autres parties 

assurant la correction des éléments de fond et le déroulement efficace en temps et en coûts de 
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l’instance. La question se pose de savoir à partir de quand des changements peuvent être apportées à 

l’audience ou dans des conclusions orales finales, pour compléter la présentation de l’affaire par les 

parties. Dans certains systèmes juridiques, le contenu des écritures d’une partie détermine ses moyens 

de fait et de preuve, la formulation exacte de sa demande ou prétention, tout amendement ou 

modification consenti devant donc être apporté par écrit. D’autres systèmes autorisent d’apporter des 

modifications oralement à ces questions lors de l’audience, y compris par des conclusions soumises par 

les parties à l’audience finale, qui doivent être consignées dans les comptes rendus ou les dossiers du 

tribunal. L’article 55 régit les amendements des parties à la demande initiale, qui doivent être notifiés 

aux autres parties par écrit (article 55(3), et commentaires 1 et 4). L’article 55(3) s’applique également 

aux modifications suggérées par le juge (voir les articles 53(3) et 55, commentaire 5). Pendant la phase 

préparatoire (voir les articles 61 et suivants), les modifications apportées à la demande d’une partie 

sont autorisées si elles ne sont pas demandées au-delà des délais (voir l’article 27(1)). Le juge peut 

également suggérer des amendements (voir l’article 61(4)), qui devraient être notifiés aux autres 

parties par écrit dans le compte rendu du tribunal (voir l’article 55(3), commentaire 5). D’autres 

amendements peuvent être consentis ultérieurement durant l’instance lorsqu’ils sont suggérés par le 

juge ou, dans des circonstances particulières, à la demande ou à l’initiative d’une partie (voir l’article 

6(1) et (2) et l’article 64(4)). Ils peuvent être faits par écrit ou oralement et documentés dans le compte 

rendu et notifiés aux autres parties avec le compte rendu du tribunal. Le juge devrait accorder 

suffisamment de temps pour une réponse écrite ou orale, le délai étant aussi court que raisonnable 

dans les circonstances de l’affaire. L’article 18(1) exige que la demande et les moyens soient présentés 

par écrit seulement au stade initial de la procédure. A toutes les autres étapes, le juge peut permettre 

que les actes de procédure soient faits oralement et inscrits au compte rendu du tribunal ou dans ses 

dossiers. Les parties peuvent aider le juge à déterminer la loi applicable ou à évaluer les preuves en 

présentant des observations orales ou leurs moyens pendant des auditions préparatoires et à l’audience 

finale, et en particulier lors des audiences où le juge rendra ses conclusions finales mettant un terme à 

la procédure. La pratique des tribunaux devrait adopter une approche souple pour éviter les effets 

négatifs résultant d’une adhésion rigide à l’utilisation de la procédure écrite. 

4.  Selon l’article 18(2), le juge peut demander aux parties de présenter leurs explications 

oralement. Ce pouvoir du juge doit toutefois être exercé conformément aux dispositions correspondant 

à l’article 18(2), ainsi, les articles 49(2), 61 (audiences de mise en état); les articles 64, 65(3) et 66(2) 

(audiences finales); et, dans le cadre de la jurisprudence de la Cour européenne des droits de l’homme 

(voir commentaire 1 ci-dessus). Au stade préliminaire de l’instance, il revient au juge de décider la 

tenue d’audiences ou d’exiger la présentation de déclarations écrites. Il devrait cependant y avoir au 

moins une audience initiale, pour la mise en état. Si le juge est tenu d’autoriser les auditions lorsqu’une 

partie le demande, il peut toutefois raisonnablement limiter le nombre des audiences. L’article 64 prévoit 

la tenue d’une audience finale obligatoire. Ce n’est que dans des cas particuliers qu’un jugement peut 

être rendu sans audience, et à condition que les parties ne la demandent pas (voir les articles 65(3) et 

66(2)). Les dispositions relatives aux procédures orales sont destinées à permettre une certaine 

souplesse afin d’éviter une approche formaliste aride, tout en satisfaisant aux exigences des droits 

fondamentaux. 

5.  Les articles 18(2) et 18(3) concernent les déclarations orales et écrites des témoins et des 

experts. Le juge peut, de façon discrétionnaire, autoriser l’audition de témoins, ordonner aux experts 

de soumettre des rapports écrits, demander la présentation orale des preuves, ou mettre en œuvre ces 

différentes modalités selon les circonstances de l’affaire (voir les articles 117 et 124). Les parties ont 

toutefois le droit de demander que les preuves soient présentées oralement (voir les articles 18(3), 

117(3) et 124(2)). On soulignera la souplesse accordée dans le choix de la forme orale ou écrite, qui 

reflète la tendance nette de la procédure civile dans la majorité des systèmes juridiques européens 

depuis le début du XXIème siècle à chercher de réduire les coûts et les temps des litiges tout en 

garantissant la proportionnalité de la procédure à la nature de l’affaire (voir les articles 5 et suivants).  

6.  Les Règles n’indiquent pas expressément si les procédures de recours doivent être orales et 

publiques. Dans la plupart des systèmes juridiques européens, le juge détermine de façon 

discrétionnaire si les recours qui ne soulèvent que des questions de droit doivent être tranchés par 
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audience publique ou bien uniquement sur la base d’actes écrits. Ce pouvoir s’exerce selon le fondement 

du recours et de l’importance pour le public des questions soulevées. Certaines juridictions supérieures 

mettent l’accent sur la procédure orale pour la présentation par les avocats des parties et les échanges 

entre eux. C’est particulièrement le cas dans les pays où, afin d’améliorer la qualité des demandes et 

moyens présentés devant la cour suprême, seuls peuvent comparaître les membres de la profession 

juridique qui ont été spécifiquement admis. Dans d’autres pays, les procédures orales devant les 

juridictions de recours sont extrêmement rares. Dans les pays où le premier niveau de recours peut 

porter sur les faits et le droit, que ce soit de façon générale ou de façon limitée, la procédure orale peut 

être obligatoire à moins que le recours n’ait aucun fondement, auquel cas l’affaire peut être tranchée 

sans audience. Les Règles laissent à la juridiction de recours le pouvoir de déterminer si une audience 

est nécessaire, dans le cadre développé par la Cour européenne des droits de l’homme (voir les 

commentaires 1 et 2 ci-dessus). Cependant, en règle générale, les juridictions de premier recours 

doivent tenir des audiences et administrer la preuve dans le cadre de procédures orales lorsque le 

jugement a pour effet d’annuler la décision de première instance sur le fondement d’éléments de fait 

ou de preuve sans renvoyer la procédure devant le tribunal de première instance (voir l’article 170). 

Lorsque de nouveaux éléments de fait ou de preuve sont soulevés lors d’un premier recours, les Règles 

relatives aux procédures orales applicables aux juridictions de première instance s’appliquent (voir 

l’article 168).  

7.  L’article 18(4) encourage l’utilisation des technologies de l’information et de communication, le 

cas échéant. Diverses autres dispositions complètent et développent cette règle générale, voir: l’article 

17(3) relativement à l’article 18(4) pour la publication électronique des arrêts (voir l’article 17, 

commentaire 5); l’article 61(2) pour les audiences de mise en état (par exemple, la transmission vidéo 

ou audio); l’article 74(1)(b) et (1)(c) pour la notification par un moyen électronique qui garantit la 

réception; l’article 79 pour la fourniture obligatoire d’une adresse électronique aux fins de la notification 

par les avocats; l’article 97(2) pour l’enregistrement vidéo obligatoire des audiences où la preuve est 

administrée; l’article 97(3) pour l’administration des preuves par vidéoconférence ou autres 

technologies de télécommunications; l’article 111(2) pour les documents et données électroniques de 

toute sorte et les types de stockage; l’article 111(3) pour la production de documents ou de données 

en format électronique; l’article 112(2) pour la valeur probatoire des actes authentiques enregistrés 

électroniquement; l’article 115(2) pour l’interrogatoire des témoins par vidéoconférence ou technologies 

semblables; et l’article 220 pour l’utilisation d’une plate-forme électronique sécurisée garantissant un 

traitement efficace des recours collectifs. Dans toutes ces règles, l’utilisation des technologies de 

l’information est concernée. Elles ne formulent pas d’exigences spécifiques en matière de technologie, 

car elles sont censées être neutres à cet égard afin de ne pas entraver l’application des règles aux 

développements technologiques futurs. Les systèmes juridiques européens et / ou l’Union européenne 

peuvent toutefois prescrire des normes techniques spécifiques, la compatibilité et l’interopérabilité des 

technologies de l’information et des communications électroniques actuelles et futures. Les présentes 

Règles sont destinées à être compatibles avec de telles normes.  

8.  Cependant, l’article 18(4) prévoit l’utilisation des communications électroniques seulement pour 

autant qu’elle soit appropriée. L’adéquation des moyens de communication est déterminée par de 

multiples facteurs que le juge doit prendre en considération pour justifier leur utilisation. Le recours à 

la vidéoconférence ou à la transmission audio des audiences peut ne pas être approprié lorsqu’une 

partie seulement n’est pas présente dans la salle d’audience tandis que la partie adverse et d’autres 

parties assistent à l’audience en personne. Dans une telle situation, les parties pourraient ne pas être 

à égalité pour ce qui est de leur capacité à avoir une vue d’ensemble de ce qui se passe dans la salle 

d’audience, et en particulier des réactions et réponses spontanées des parties et des témoins. Afin de 

garantir l’égalité de traitement (voir l’article 4 phrase 2), lorsqu’une seule partie n’assisterait pas à 

l’audience en personne, le juge pourrait exclure d’utiliser la vidéoconférence lors d’une audition qui 

serait déterminante à la décision finale, à moins que cette partie ne donne son consentement en 

connaissance de cause à une telle procédure. Si une partie s’oppose à participer à une vidéoconférence, 

le tribunal ne peut rejeter son objection que lorsque l’audience concerne des questions d’organisation 

ou d’administration procédurale courante. Une situation semblable peut se présenter lorsqu’un témoin 

habitant à une grande distance du tribunal s’oppose à témoigner par vidéoconférence en raison du fait 
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qu’il n’est pas habitué à cette modalité et demande un report d’audience afin de pouvoir se rendre au 

tribunal. L’enregistrement vidéo obligatoire des audiences où est administrée la preuve peut favoriser 

la bonne appréciation des preuves présentées oralement en première instance ainsi que dans les 

procédures de recours. Cependant une certaine précaution est nécessaire à cet égard compte tenu de 

la tendance avérée des individus à modifier leur comportement, leurs gestes, leurs réponses et leur 

langage lorsqu’ils savent qu’ils sont enregistrés sous une forme permanente et susceptible de 

reproduction qui servira de base à l’appréciation de la preuve. Les Règles sur l’utilisation des 

communications électroniques ont été rédigées par le groupe de travail à l’issue d’une discussion sur 

ces différentes questions. L’opinion qui a prévalu était que le juge devrait avoir à sa disposition des 

moyens de communication électroniques modernes et appropriés et qu’il devrait avoir le pouvoir 

discrétionnaire de déterminer leur utilisation appropriée sans qu’il soit nécessaire d’élaborer des règles 

techniques spécifiques. 

9.  Les Règles ne traitent pas des questions relatives à l’utilisation de l’intelligence artificielle ou de 

la justice en ligne. A l’heure actuelle, les programmes informatiques fondés sur l’évaluation d’une 

multitude de cas similaires ou sur un système de règles juridiques peuvent permettre de prévoir 

rapidement l’issue possible d’un différend. De tels programmes sont déjà utilisés dans le secteur privé, 

par des cabinets d’avocats et des entreprises commerciales. Il est établi que, dans certaines 

circonstances, les résultats peuvent être très précis. Le progrès technologique améliorera sans aucun 

doute le fonctionnement et la fiabilité de ces programmes. Les Règles ne prévoient pas l’utilisation de 

ces programmes au sein du système de justice civile. Dans la mesure où ils pourront être appliqués à 

l’avenir, leur utilisation devrait être déterminée par le juge comme une aide à la décision et non comme 

un substitut. Par exemple, le juge pourrait utiliser ces programmes pour tester ses conclusions 

préliminaires ou contrôler les erreurs simples. Une telle utilisation doit être portée à la connaissance 

des parties, conformément au droit pour elles d’être entendues, afin de pouvoir faire des commentaires 

sur ce que le programme suggère. Les questions concernant le contrôle et la disponibilité de ces produits 

dans le secteur privé, en particulier dans la mesure où leur utilisation pourrait tendre à la concentration 

légale de la fourniture de conseils juridiques, n’entrent pas dans le champ d’application des Règles et 

relèvent de la réglementation nationale. La question fondamentale pour l’avenir sera de savoir dans 

quelle mesure l’utilisation de ces programmes pour résoudre en dernière instance les procédures, sans 

aucun contrôle judiciaire, sera autorisée ou interdite. Dans certains pays européens comme l’Estonie, 

les premières utilisations de programmes d’intelligence artificielle étapes sont déjà en œuvre pour 

résoudre les demandes de faible montant. Dans d’autres pays, des mesures initiales similaires sont 

appliquées pour le traitement informatisé des ordres de paiement qui crée des titres exécutoires basés 

sur des allégations de faits et des formulaires spécifiques de preuve documentaire. Le domaine qui 

pourrait être le plus important de ces développements de la justice électronique est celui des demandes 

de faible valeur. Dans ces cas, une économie de coûts et de temps pourrait être faite grâce à une 

décision de première instance générée par l’intelligence artificielle, avec la possibilité de saisir un juge 

en appel de cette décision. Il y a deux raisons pour lesquelles les Règles n’abordent pas cette question 

importante pour le développement futur de la justice civile. Premièrement, les procédures spécifiques 

de règlement des petits litiges ou les procédures d’injonction de payer ne relèvent pas du champ 

d’application de ces Règles, or c’est dans ce domaine de la justice civile que les avancées des 

technologies informatiques pourraient raisonnablement réussir. Deuxièmement, le remplacement des 

juges par des ordinateurs dans les litiges civils ordinaires impliquerait un choix de société fondamental, 

avec des conséquences majeures en ce qui concerne les relations entre les citoyens et l’Etat et la 

conception moderne de la démocratie et de l’état de droit qui est fondée sur la confiance mutuelle entre 

les citoyens et les représentants humains du pouvoir de l’Etat. L’opinion qui a prévalu au sein des 

groupes chargés de rédiger ces dispositions n’a pas estimé qu’il y avait lieu d’envisager un tel 

changement radical, qui n’était pas considéré comme une perspective réaliste. En tout état de cause, 

si une évolution aussi radicale se produisait, ce ne sont pas des règles modèles de procédure qui 

pourraient influencer ou interdire l’utilisation de l’intelligence artificielle dans le règlement judiciaire des 

litiges. 
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I. Langue, interprétation et traduction 

Article 19. Langue de la procédure 

La procédure, y compris les documents et les communications orales, doivent 

s’accomplir, en règle générale, dans une langue de la juridiction. Le juge peut 

cependant permettre que tout ou partie de la procédure se déroule dans d’autre 

langues dans la mesure où cela ne cause pas grief aux parties ni au droit à une 

audience publique.  

Sources : 

Principe ALI/UNIDROIT 6. 

Commentaires : 

1.  L’approche de l’article 19 phrase 1 en ce qui concerne la langue dans laquelle la procédure doit 

être conduite est acceptée et pratiquée dans le monde entier. Généralement, la langue de la juridiction 

sera celle de la ou des langues officielles de l’Etat du juge saisi. Les parties, les juges et les avocats 

maîtrisent généralement au moins une des langues officielles 

2.  L’article 19 phrase 2 autorise des exceptions à la règle générale. Cela reflète le fait que dans 

l’Europe d’aujourd’hui, l’échange de biens et de services et la mobilité croissante des personnes ont 

entraîné une réalité sociale de plus en plus diversifiée. Si le juge et les avocats représentant les parties 

ont une compétence suffisante dans une langue étrangère commune, qui sera généralement mais non 

exclusivement l’anglais, selon l’article 19 phrase 2 le juge pourra permettre que la procédure se déroule 

dans cette langue. Toutefois, cette possibilité est toujours subordonnée à la condition que les parties 

elles-mêmes soient en mesure de suivre le déroulement de la procédure, éventuellement avec l’aide de 

leurs avocats ou d’un interprète, et que la langue choisie soit si répandue et bien comprise que le droit 

à une audience publique et le droit d’être entendu ne soient pas une illusion ; encore une fois, ces 

éléments suggèrent que l’anglais pourrait être l’autre langue la plus susceptible d’être choisie. Cette 

Règle facilite également l’utilisation pragmatique d’une langue étrangère pour des parties spécifiques 

de la procédure, par exemple pour l’audition de témoins étrangers (voir également l’article 116(2)). 

3.  L’anglais doit être considéré comme la langue de la juridiction au sens de l’article 19, si chaque 

pays européen établit des juridictions spécialisées pour les litiges commerciaux internationaux, pour 

autant que les parties aient consenti à l’utilisation de la langue anglaise dans la procédure (voir 

également l’article 20, commentaire 5). 

Article 20. Interprétation et traduction 

1) Le juge doit assurer une interprétation ou une traduction aux parties qui ne 

maitrisent pas suffisamment la langue utilisée dans la procédure. Le droit à 

l’interprétation comprend le droit des parties ayant des difficultés 

d’audition ou d’élocution à recevoir l’assistance appropriée. Cette 

interprétation et cette traduction doivent garantir l’équité de la procédure 

en permettant aux parties d’y participer de façon effective. 

2) Lorsque des documents sont traduits, les parties peuvent convenir, ou le 

juge peut ordonner, que cette traduction soit limitée aux parties des 

documents nécessaires pour assurer l’équité de la procédure et permettre 

aux parties d’y participer de façon effective.  

Sources : 

Principe ALI/UNIDROIT 6.3; Règles transnationales de procédure civile (Etude des Rapporteurs), 

règle 8.3. 
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Commentaires : 

1.  L’article 20(1) énonce le droit des parties à la traduction si elles ne maitrisent pas suffisamment 

la langue de la juridiction ou la langue utilisée à titre exceptionnel dans la procédure (voir l’article 19 

et les commentaires). Il exprime une manifestation particulière du droit des parties à être entendues 

(voir l’article 11) car il garantit que les parties sont en mesure de comprendre pleinement toutes les 

questions soulevées par le juge, la partie adverse, les témoins, des tiers et toutes les autres personnes 

qui participent à la procédure. Il leur permet ainsi également de répondre de manière adéquate. Le 

droit à la traduction peut être utilisé principalement lorsque les parties se défendent elles-mêmes, car 

on peut supposer ce que les avocats autorisés à exercer devant la juridiction connaissent et maitrisent 

la langue du juge (voir l’article 19, commentaire 1). Dans les cas exceptionnels où le juge permet 

l’utilisation d’une langue étrangère, il se peut que l’avocat d’une partie ne maitrise pas cette langue. En 

ce cas, la traduction sera nécessaire afin de permettre à l’avocat d’assurer une représentation effective. 

Toutefois, le juge ne pourra permettre l’utilisation d’une langue étrangère dans la procédure que s’il 

s’est assuré qu’elle ne causera pas grief à une partie (voir l’article 19). Il sera probablement rare qu’un 

avocat exige une traduction au cours de la procédure, et en ce cas le plus souvent seulement lorsque 

la langue étrangère ne concerne qu’une partie de la procédure. 

2.  L’article 20(1) ne traite pas expressément du cas où une partie n’ayant pas une maitrise 

suffisante de la langue de la procédure comparait sans avocat ou bien avec son avocat, et n’est pas 

entendue en personne (voir l’article 16(1) et (2)). Dans ces cas, le juge devra établir conformément à 

la pratique nationale si la nomination d’un interprète ou d’un traducteur est nécessaire pour donner 

effet au droit de la partie d’être entendue en personne par le juge, ou si les informations fournies par 

l’avocat de la partie sont suffisantes pour garantir l’exercice de ce droit. La même situation se présente 

lorsqu’un avocat supplémentaire, non autorisé à exercer devant la juridiction, assiste une partie (voir 

l’article 15(1)). Le juge doit nommer un interprète ou un traducteur pour traduire les communications 

entre la partie concernée et le juge ou les autres parties. Les parties sont toujours autorisées à être 

assistées de leur propre traducteur ou interprète à une audition pour faciliter la communication entre 

les parties. Les frais d’interprétation ou de traduction raisonnables et nécessaires peuvent être 

remboursés conformément à l’article 240(1)(b). 

3.  L’article 20(1) souligne que le droit à l’interprétation s’applique aux parties ayant des difficultés 

d’audition et d’élocution. Dans ces cas, le juge doit nommer un interprète lorsque la partie concernée 

comparait en personne afin de lui permettre de participer de façon effective à la procédure. On ne peut 

attendre de l’avocat d’une partie d’être en mesure de servir d’interprète. 

4.  L’article 20(2) concerne la traduction des documents pertinents dans la langue utilisée par la 

juridiction. La traduction est obligatoire si les documents ne sont pas dans la langue du tribunal et que 

le juge n’autorise pas l’utilisation d’une autre langue conformément à l’article 19 phrase 2. Le juge 

pourra permettre une telle utilisation notamment s’agissant d’affaires commerciales lorsque le juge 

maitrise l’anglais et les documents ainsi que les écritures des parties concernant le litige sont rédigés 

en anglais. Il est justifié de restreindre la traduction aux parties pertinentes des documents quand cela 

est nécessaire pour assurer l’équité et l’efficacité de la procédure. Cet aspect est particulièrement 

important dans les affaires commerciales où les pièces et les documents peuvent être extrêmement 

volumineux. 

5.  Dans les juridictions constituées en Europe qui sont spécialisées pour les affaires commerciales 

internationales et saisies par le choix des parties (voir l’article 19, commentaire 3), ce choix s’étend à 

l’anglais comme langue de la procédure. Il appartient aux parties de désigner des avocats qui maitrisent 

l’anglais. Des traductions peuvent être nécessaires pour les parties qui assistent aux auditions en 

personne si elles n’ont pas une maitrise suffisante de l’anglais pour assurer leur participation orale à la 

procédure. Ces traductions devraient être assurées à l’initiative du tribunal ou à celle des parties. 

6.  Pour la traduction nécessaire en ce qui concerne les dépositions des témoins dans une langue 

étrangère, voir l’article 116(1) et (2), ainsi que l’article 19, commentaire 2. 
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SECTION 3 – Instance 

A. Commencement, extinction de l’instance et objet du litige  

Article 21. Commencement et extinction de l’instance 

1) Seules les parties introduisent l’instance. Le juge ne peut se saisir d’office.  

2) Les parties peuvent mettre fin à l’instance, en tout ou en partie, par 

désistement, acquiescement à la demande ou résolution amiable du 

différend. 

Sources : 

Principe ALI/UNIDROIT 10.1. 

Commentaires : 

1.  Tous les systèmes procéduraux modernes reconnaissent le principe de l’initiative des parties en 

matière civile, qui est enraciné dans le principe général de l’autonomie des parties en matière de droits 

privés. C’est aux titulaires de droits de propriété et d’autres droits privés de les défendre et de les faire 

respecter. Dans de nombreux systèmes juridiques européens, le principe de la libre disposition des 

droits privés est garanti par la Constitution. Elle est également garantie au niveau européen par les 

articles 17(1) et 47(2) de la Charte des droits fondamentaux de l’Union européenne et par l’article 6(1) 

de la Convention européenne des droits de l’homme. 

2.  En ce qui concerne les recours collectifs, le principe de l’initiative des parties en matière civile 

est soumis aux ajustements nécessaires dans l’intérêt de tous les titulaires des mêmes droits privés 

(voir les injonctions d’intérêt collectif, articles 204 à 206) ou dans l’intérêt de groupes de titulaires de 

droits privés qui ont été affectés par des préjudices de masse (voir recours collectifs, articles 207 et 

suivants). Dans le même temps, l’intérêt public de la société dans son ensemble justifie l’existence 

d’une forme procédurale qui facilite la protection des droits de tous les citoyens ou de groupes de 

citoyens. De plus, l’intérêt public envers un système judiciaire efficace nécessite un mécanisme 

procédural spécial adapté pour protéger efficacement les intérêts collectifs et conformément aux droits 

fondamentaux individuels. Les recours collectifs traités dans la XIème partie ne sont cependant pas en 

rupture totale avec le principe de l’initiative des parties. Ils permettent des formes de représentation 

par des demandeurs spécialement qualifiés et, pour autant que nécessaire, ils protègent les titulaires 

de droits individuels par des mécanismes de opt-in ou opt-out. Voir également les articles 29 et 

suivants ; les articles 52 et suivants ; et les articles 68 et suivants. 

3.  L’article 21(2) décrit les principales modalités pour les parties de mettre fin à l’instance civile, 

qui sont communes toutes les cultures juridiques européennes. Il peut être considéré comme le pendant 

de l’article 21(1). Voir également les articles 3, 9 et suivants ; les articles 51, 56, 141, 163 et 241(2). 

4.  Il faut reconnaître qu’il existe d’autres moyens par lesquels les parties peuvent mettre fin à la 

procédure qui ne sont pas mentionnés dans les règles, par exemple une suspension convenue ou 

l’inaction des parties pendant une période de temps avec la conséquence que l’affaire n’est pas mise au 

rôle du tribunal. Les règles concernant ces questions sont toutefois d’ordre technique et devraient être 

laissées à la législation nationale. Le défaut intentionnel d’une partie de comparaître, qui entraîne un 

jugement par défaut (voir l’article 135), peut également être considérée dans certaines cultures 

juridiques comme une forme de fin volontaire. Cette approche n’est pas fausse, mais il convient de 

noter qu’elle implique une forme d’outrage à l’égard des autres parties et autres personnes impliquées 

dans la procédure et, en définitive, envers le juge lui-même. En effet, on peut estimer que la partie qui 

ne comparait pas aurait pu acquiescer à la demande en temps utile en avisant le juge et la partie 

adverse et ainsi économiser le temps et les ressources de toutes les parties concernées. Ce 

comportement violerait ainsi l’obligation incombant aux parties à l’égard du juge et des autres parties 

(voir les articles 2, 3 et 6). Quant à la discussion sur la question de savoir si les jugements par défaut 

sont dans une certaine mesure un moyen de sanctionner un comportement inapproprié ou déloyal, il 
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est préférable de s’en remettre aux écrits de théorie procédurale et de recherche historique. On notera 

toutefois que les chefs d’annulation des jugements par défaut pourraient être révélateurs de l’attitude 

qui prévaut dans les cultures juridiques européennes visant à des formes de désapprobation du 

comportement de la partie défaillante (voir l’article 139). 

Article 22. Concentration des moyens de droit et de fait 

1) Il incombe aux parties, en demande ou en défense, de présenter en même 

temps, au cours de la même instance, l’ensemble des moyens de fait et de 

droit relatifs à la même prétention. 

2) Le manquement à la disposition de l’alinéa précédent rend irrecevable toute 

nouvelle prétention fondée sur les mêmes faits. Cette forclusion ne 

s’applique pas :  

a) en cas de modification ultérieure des faits pertinents sur le fondement 

desquels la décision a été rendue à l’issue de l’instance antérieure ;  

b) en cas de droit acquis par le demandeur postérieurement à la décision 

précédemment prononcée. 

Commentaires : 

1.  L’article 22 décrit les aspects constituant l’envers de la forclusion pour chose jugée des 

jugements, qui obligent les parties à un litige, en demande ou en défense, à présenter en même temps, 

au cours de la même instance, l’ensemble des moyens de fait et de droit relatifs à la même prétention. 

Dans certains systèmes juridiques, ces aspects sont traditionnellement examinés en même temps que 

les conditions et les effets qui s’attachent à la chose jugée, traités dans les présentes Règles aux articles 

147 et suivants. D’autres cultures juridiques mettent davantage l’accent sur la nécessité que tous les 

moyens de fait et de droit soient présentés dans la première instance, et ce afin d’assurer que la 

forclusion ne se produira pas plus tard de manière inattendue ou surprenante pour les parties. C’est ce 

point de vue qui est adopté dans les Règles. 

2.  Le principe de concentration énoncé à l’article 22(1), ne s’applique qu’aux moyens de fait et de 

droit qui peuvent être invoqués à l’appui de la demande ou de la défense dont est saisi le juge. Il n’exige 

pas que les parties concentrent toutes les demandes 126 fondées sur les mêmes faits dans une unique 

procédure. Il ne reflète donc pas la jurisprudence anglaise sur l’irrecevabilité des réclamations fondée 

sur Henderson v Henderson [1843–1860] All ER Rep 378, qui rend irrecevable une nouvelle demande 

si la partie avait précédemment eu la possibilité de présenter une réclamation dans le cadre d’un litige 

précédent 127. Il ne reflète pas non plus l’interprétation large que la Cour de justice de l’Union 

européenne fait du concept de « même objet et même cause » pour déterminer la portée de la 

litispendance (voir l’article 142, commentaire 2 avec références). L’article 22 établit un compromis entre 

la conception très large de la common law en matière d’irrecevabilité des demandes, et l’approche plus 

étroite de certains pays de tradition continentale, qui limite la forclusion des prétentions aux éléments 

de fait et de droit effectivement invoquées lors de la première instance. Les deux solutions visent à 

prévenir les abus de procédure et à concentrer les litiges, tout en différant dans leur portée et leur 

mesure. L’article 22 n’exclut pas une demande partielle. Cependant, seules les « demandes 

expressément partielles » 128 devraient être recevables. Il convient de souligner qu’à cet égard, il existe 

des différences importantes entre les cultures procédurales des Etats de l’Union européenne et, plus 

largement, des pays européens. Certains adoptent une approche plus ouverte qui admet les demandes 

partielles, tenant au fait qu’ils accordent une grande importance à l’incidence du montant de la demande 

sur les frais de procédure à payer par les parties. 

 

126  Par exemple : demandes, prétentions, Klaganträge, domanda, demanda etc. 
127  Voir: Johnson v Gore Wood & Co [2002] 2 AC 1, 32-3, 59. 
128  Ou “offene Teilklage”. 
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3.  L’article 22(1) doit être mis en correspondance avec l’article 26(2) qui impose au juge 

d’examiner et de déterminer d’office les règles de droit applicables au litige. Les cas où la décision du 

juge ne prend en considération que partiellement les fondements de droit ou les faits pertinents 

devraient être très rares dès lors que les parties sont également tenues de contribuer à l’application 

correcte des dispositions légales pertinentes (voir les articles 3(d), 11, 12, 26(1) et 26(2)). Dans les 

systèmes juridiques où il incombe traditionnellement aux parties d’établir la base légale de leurs 

prétentions et de convaincre le juge de sa pertinence, les Règles pourraient faciliter la présentation des 

demandes sans affaiblir leur position. Si les parties s’accordent sur le fondement de droit de la demande 

ou pour limiter le litige soumis à la décision du juge à des questions spécifiques, le principe de 

concentration énoncé à l’article 22(1) ne trouve pas à s’appliquer (voir les articles 26(3), 57 et suivants).   

4.  L’article 22(1) ne précise pas si les parties sont tenues de présenter en première instance 

l’ensemble des moyens de droit relatifs à leurs prétentions. Cette question a une portée très limitée 

dans le cadre de ces Règles, car il appartient au juge de déterminer les règles de droit applicables au 

litige. Toute erreur ou manquement du juge de première instance à cet égard pourrait constituer la 

base d’un recours sous réserve des conditions énoncées à l’article 166. Une détermination erronée de 

la loi applicable n’étant pas une erreur de procédure au sens de l’article 178, la contestation immédiate 

pour éviter l’application du mécanisme de renonciation n’est pas nécessaire. Si de nouveaux moyens 

de droit sont nécessairement combinés avec de nouveaux moyens de fait, ils devraient, en principe, 

être autorisés dans les voies de recours, sous réserve des conditions énoncées aux articles 157(2)(d), 

166 et 168(1).  

5.  Dans des cas particuliers, le principe de concentration, dont la violation devrait normalement 

conduire à une forclusion au fond, pourrait être écarté et le demandeur pourrait présenter une nouvelle 

demande identique dans une instance ultérieure. Il en irait ainsi lorsque de nouveaux faits sont survenus 

après la décision antérieure : par exemple, lorsqu’un gestionnaire de biens n’a pas pouvoir initialement 

pour agir au nom des copropriétaires, mais est ensuite autorisé à le faire ; ou lorsqu’un plan de zonage 

sur lequel s’est basée la première instance, a été déclaré nul par un tribunal administratif 

postérieurement à la décision ; ou lorsque une demande a été satisfaite conformément à un jugement 

et le débiteur sollicite une déclaration négative parce que le créancier continue de soutenir que son 

droit n’a pas été satisfait. Une modification ultérieure de la loi ne doit cependant pas être considérée 

comme un fait nouveau justifiant pour une partie d’engager une nouvelle procédure portant sur la même 

demande. La question de ce qu’il en est des injonctions produisant des effets futurs de grande portée 

ou d’autres semblables mesures devrait être laissée à la pratique judiciaire et à la jurisprudence. Une 

nouvelle demande dans une deuxième instance devrait également être recevable lorsque le demandeur 

a obtenu ou acquis un nouveau droit postérieurement à la décision précédemment prononcée. Tel est 

le cas, par exemple, lorsque la première demande a été rejetée au motif que le demandeur n’était pas 

le titulaire du droit allégué ou n’avait pas la capacité d’agir (voir l’article 30 et suivants), et que le 

demandeur a acquis la créance et en est devenu titulaire par effet de la cession, puis intente l’action. 

Des règles spéciales s’appliquent aux jugements impliquant des exécutions successives (voir l’article 

150). 

6.  Les termes « en cas de modification ultérieure […] » de l’article 22(2) phrase 2(a), se réfère au 

moment à partir duquel les parties sont autorisées à présenter de nouveaux moyens de fait ou de droit 

fondés sur de nouveaux fais concernant l’instance en cours (voir les articles 63 et 64(4)). Il convient 

de noter que les éléments de fait qui interviennent après la clôture de l’instruction ou avant la fin de 

l’audience finale, seront en règle générale admis par le juge afin d’éviter une nouvelle instance puisqu’ils 

satisfont aux exigences des articles 63(2) et 64(4). Aussi, il arrive souvent que l’audience finale soit la 

dernière occasion pour les parties de présenter des moyens de fait et de droit. En outre, la procédure 

d’appel peut être fondée sur de nouveaux faits et la juridiction d’appel peut administrer la preuve 

portant sur des faits nouveaux contestés (voir les articles 168(1)(a), 168(2)(c), 169 et 170). Une autre 

approche consiste à renvoyer ces questions devant une juridiction de première instance, qui engagera 

une nouvelle procédure d’auditions et d’administration de la preuve. Lorsque les parties ont le choix 

entre formuler une nouvelle demande ou bien introduire un recours en appel quand interviennent de 
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nouveaux faits, elles choisiront généralement la solution la moins coûteuse et la plus simple (voir 

également les articles 133(e) et 153). 

Article 23. Objet du litige 

1)  L’objet du litige est déterminé par les prétentions respectives des parties, 

telles qu’elles résultent de la demande en justice et des conclusions en 

défense, y compris les demandes incidentes. 

2)  Le juge se prononce sur ce qui est demandé et seulement sur ce qui est 

demandé. 

Sources : 

Principe ALI/UNIDROIT 10.3. 

Commentaires : 

1.  L’article 23 est un aspect du principe de libre disposition des parties concernant les éléments 

essentiels de la procédure civile (voir l’article 21). La définition de l’objet du litige à l’article 23(1) est 

nécessaire pour définir les critères du contenu obligatoire d’une décision de justice. Le juge se prononce 

sur la demande en se fondant sur les faits invoqués dans les moyens du demandeur et du défendeur. 

Le juge doit faire la distinction entre les faits pertinents et non pertinents, les faits contestés et non 

contestés, les éléments de preuve pertinents et non pertinents, les faits contestés prouvés et non 

prouvés, il doit évaluer les résultats de l’administration de la preuve et prendre en considération les 

moyens de preuve et de droit des parties. Cela vaut non seulement pour les faits et les moyens de 

preuve rapportés dans la demande mais également dans les conclusions en défense (voir l’article 

12(1)). Il est important de noter que la motivation du jugement doit traiter toutes les questions qui 

font l’objet du litige (voir l’article 12(1) et (2)). L’objet du litige, tel que défini par l’article 23(1), 

détermine l’étendue du droit d’être entendu (voir les articles 11 et 12), mais il détermine également les 

critères essentiels de la pertinence en matière de preuve (voir les articles 88, 89, 93 à 95) ainsi que la 

portée du jugement relativement au principe de chose jugée de la procédure (voir l’article 149).   

2.  L’article 23(2) indique que le juge doit statuer sur la demande telle que formulée par le 

demandeur. Le juge n’est pas autorisé à modifier d’office la formulation de la demande. Le juge peut 

accueillir une partie de la demande, mais il ne peut pas accorder autre chose que ce qui a été demandé. 

Le juge n’est pas non plus autorisé à accorder plus que ce qui est demandé, même si cela pourrait être 

fondé conformément au droit matériel applicable à l’affaire. 

3.  Lorsque le juge donne aux parties la possibilité raisonnable de présenter leurs observations sur 

le droit applicable tel qu’il l’a déterminé (voir l’article 26(1) et (2)), le juge peut indiquer que la demande 

n’est pas conforme au droit applicable selon la détermination et l’interprétation qu’il en fait. Le juge 

pourrait toutefois être mis en cause s’il recommandait de façon explicite ou impérative une formulation 

allant au-delà de la demande présentée initialement par le demandeur. Pour pouvoir être modifiées 

ultérieurement, les conditions de modification des demandes doivent être remplies (voir l’article 55). 

B. Faits, preuve et droit applicable 

Article 24. Faits 

1) À l’appui de leur demande ou de leur défense, les parties allèguent les faits 

propres à les fonder. Le juge peut inviter les parties à expliquer ou à 

compléter ces faits.  

2) Le juge ne peut prendre en considération des faits que les parties n’ont pas 

introduits dans le débat.  

3) Le juge peut prendre en considération des faits non spécialement invoqués 

par une partie mais qui résultent de faits avancés par les parties ou 

contenus dans le dossier de l’affaire. Il ne peut le faire que si ces faits sont 
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pertinents pour la demande ou la défense et si les parties ont été mises en 

mesure de faire valoir leurs observations en réponse. 

Sources : 

Principes ALI/UNIDROIT 11.3 et 11.2 

Commentaires : 

1.  Dans quasiment tous les systèmes et cultures juridiques européennes, le juge n’a pas à 

rechercher ou établir les faits. C’est aux parties qu’il appartient de présenter les faits ; le juge n’est en 

principe pas autorisé à les invoquer de sa propre initiative. Les Règles adoptent cette approche (voir 

les articles 24(1) et 24(2)). Dans les pays européens socialistes – solution qui existe encore dans 

certains systèmes juridiques - le juge devait enquêter d’office sur les faits à la base du différend. Le 

principe de libre disposition relativement aux faits ne découle pas nécessairement de l’application de ce 

principe aux droits ou à l’autonomie de la volonté. Toutefois, il se rapproche davantage du principe de 

la disposition des droits que ne le fait l’intervention d’office du juge pour établir les faits. Cela tient au 

fait qu’une conception large du principe de l’autonomie des parties englobe le droit des parties de 

résoudre leur différend sur la base de faits mutuellement convenus, ce qui évite que le juge ait à 

trancher des questions de fait. Si le juge était tenu de procéder en propre à l’établissement des faits, il 

lui faudrait disposer de moyens de recherche active, de pouvoirs et de personnel administratif suffisants. 

Un tel système, pour être efficace, rendrait nécessairement très coûteux la procédure de règlement des 

différends. Aussi n’a-t-il jamais été véritablement mis en pratique en Europe. C’est la motivation des 

parties à voir aboutir leur demande ou leur défense, c’est-à-dire à gagner le procès, qui les détermine 

à produire suffisamment d’éléments de faits à l’instance. Dans les systèmes juridiques européens où le 

juge a un pouvoir assez large de clarifier les faits, ses pouvoirs d’enquête sont rarement utilisés. Cela 

tient au fait que les parties tendent à apporter elles-mêmes les clarifications nécessaires. 

2.  L’article 24(1) attribue à chaque partie la responsabilité de présenter les faits conformément à 

la répartition en matière de charge de la preuve prévue dans le droit matériel applicable. Il doit donc 

être lu en parallèle avec l’article 25. En général, la charge de la preuve et la charge de présenter tous 

les faits pertinents coïncident. Cela est exprimé par la disposition de l’article 24(1) selon laquelle « À 

l’appui de leur demande ou de leur défense, les parties allèguent les faits propres à les fonder ». Cette 

répartition des risques entre les parties remonte à la procédure romaine et a survécu à la fois dans la 

tradition de common law et dans la tradition de droit civil. L’idée est de diviser les normes juridiques 

en demandes, défenses (exceptions), réponses (répliques) en réponse aux défenses, etc. La 

terminologie et les détails de la répartition diffèrent selon les cultures juridiques, mais l’idée est 

commune à tous les systèmes procéduraux développés. C’est pourquoi elle constitue la base du modèle 

des présentes Règles. Cela ne signifie pas pour autant que la charge imposée aux parties de présenter 

les faits pertinents est illimitée. Les règles relatives à la demande (voir les articles 52 à 55) fournissent 

le cadre dans lequel les parties exposent en détail leurs allégations de fait. Elles donnent aussi aux 

parties la possibilité d’exposer des moyens de fait moins détaillés si elles peuvent justifier d’un motif 

légitime et démontrer qu’il existe un différend sérieux (article 53(3)). En retour, la partie adverse doit 

répondre de la manière la plus détaillée possible et peut utiliser tous les moyens de preuve suffisamment 

rapportés (voir l’article 25, commentaire 4) afin de fournir des éclaircissements supplémentaires. Si 

une partie doit invoquer des faits négatifs, par exemple l’absence de fondement juridique relatif à 

l’acquisition d’un bien, certaines cultures juridiques transfèrent la charge de fournir des détails à la 

partie adverse, laquelle est alors tenue de justifier la base juridique de l’acquisition. De sorte que la 

partie qui devait à l’origine justifier l’absence de tous les fondements juridiques possibles à l’acquisition 

du bien, devra se contenter d’établir l’absence du fondement juridique allégué par la partie adverse. 

Les règles laissent les détails des responsabilités respectives des parties à la pratique et à la 

jurisprudence nationales. 

3.  Les dispositions de l’article 24(1) et (2) sont un exemple concret du principe de coopération 

entre le juge et les parties (articles 2, 3(c) et (d) et 4 phrase 3). Elles portent également sur un aspect 

pratique important de la responsabilité du juge pour une conduite active et efficace de l’instance (voir 

les articles 4 phrase 1), 47 à 49, 53(3) et 61(3)). Certaines traditions juridiques d’Europe continentale 
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établissent une distinction entre l’administration des affaires organisationnelles ou procédurales 

(generelle Prozessleitungspflicht) et l’administration des affaires matérielles ou de fond (materielle 

Prozessleitungspflicht), cette dernière se rapportant au rôle du juge de suivi actif et, le cas échéant, 

d’orientation des parties pour la présentation correcte de leurs prétentions. La tradition de common law 

ne reconnaît que la conduite des affaires procédurales. Les deux premières phrases de l’article 24(1) 

correctement interprétées reflètent l’élément essentiel de la conduite matérielle ou de fond des affaires. 

Il convient de noter que nonobstant l’approche générale de la common law en matière de conduite de 

l’instance des affaires, ces deux règles sont monnaie courante dans les pays européens de common 

law. Si le juge qui contrôle le respect par la partie de ses obligations prend connaissance de l’absence 

de faits pertinents, il peut inviter la partie concernée à clarifier et à compléter ses moyens de fait. Dans 

certains pays européens dans la tradition procédurale germanique, le juge doit indiquer aux parties 

qu’elles pourraient devoir fournir des moyens de fait supplémentaires ou spécifiques. Dans la plupart 

des pays de droit continental et des pays de common law, le juge n’a pas d’obligation aussi stricte 

d’aider les parties, bien qu’il puisse, dans le cadre de ses pouvoirs discrétionnaires, fournir une 

assistance neutre aux parties ou bien pourrait rester inactif. Encore une fois, les deux phrases de l’article 

24(1) donnent au juge la possibilité d’exercer un certain pouvoir à cet égard. Comme il doit être lu et 

interprété au regard des règles sur la coopération entre le juge et les parties, il ne devrait pas permettre 

au juge de fournir une assistance arbitraire ou moins impartiale aux parties. Dès lors, en vertu des 

présentes Règles, ce n’est que dans des circonstances exceptionnelles qu’un juge ne devrait pas fournir 

aux parties une aide raisonnable qui leur permettrait de mieux présenter leurs prétentions. Si, par 

exemple, les moyens de fait d’une partie fournissent une indication claire au juge concernant 

l’application de dispositions impératives du droit européen ou du droit national, il devrait inviter la partie 

qui tirera avantage de l’application de ces dispositions à clarifier et, le cas échéant, à compléter ses 

allégations de fait pour mieux lui permettre de statuer sur la base du droit impératif applicable. 

Néanmoins, les Règles ne peuvent servir de base pour développer une conception fortement inquisitoire 

ou d’enquête du juge. Elles visent seulement à encourager une activité efficace des parties à l’instance. 

4.  L’article 24(3) modifie l’article 24(2) et sa règle stricte à l’encontre de l’introduction des faits 

par le juge. Il lui permet de tenir compte d’éléments qui résultent de faits avancés par les parties ou 

contenus dans le dossier de l’affaire. Le juge peut également, en application de la deuxième phrase de 

l’article 24(1), inviter les parties à expliquer ou à compléter leurs allégations à la lumière des faits 

avancés par elles ou contenus dans le dossier de l’affaire. Selon les circonstances, le juge pourra inviter 

les parties à introduire les faits en leur indiquant ceux qui pourraient être opportunément présentés, ou 

bien inviter les parties à compléter leurs allégations de fait. 

5.  Dans certains cas, il peut être avantageux pour les parties de présenter spontanément dans la 

demande ou dans les conclusions en défense, des faits qui pourraient servir la cause de la partie 

adverse. Cela peut être particulièrement important si ces faits avaient été révélés avant l’instance (voir 

l’article 9(1)). L’autre partie peut saisir l’occasion pour admettre les faits, nier leur pertinence, les 

contester ou opposer un moyen de défense au fond. Bien que permettant une instance plus concentrée, 

il n’existe pas d’obligation imposée aux parties d’anticiper la position de la partie adverse. Cela relève 

de leur choix (voir l’article 53(6)). Les Règles n’établissent pas comme principe procédural une 

obligation générale pour les parties de fournir au juge, dès le début de l’instance, un compte rendu 

complet de tous les faits connus par elles et éventuellement pertinents pour l’affaire. Une telle obligation 

n’existe que lorsqu’il y a menace de fraude, comportement de mauvaise foi patente d’une partie (voir 

l’article 3(e)) ou dans les procédures non contradictoires (voir l’article 186(3)). Cependant, en règle 

générale, dans les procédures contradictoires, il n’est ni nécessaire ni justifié d’imposer une telle 

obligation. L’approche générale basée sur la répartition de la charge de la preuve et sur l’idée qu’on 

peut faire confiance aux parties pour faire valeur leurs propres prétentions dans la procédure est 

suffisante. Dès lors, il ne semble pas être justifié de proposer une modification de la pratique en vigueur 

dans la plupart des systèmes juridiques européens au profit d’une présentation exhaustive et 

indifférenciée des moyens de fait, ce qui n’est pas dans l’intention des Règles. 
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Article 25. Preuve 

1)  Il incombe à chaque partie de prouver les faits nécessaires au succès de sa 

prétention. Les parties doivent établir les faits qu’elles ont allégués. Le droit 

matériel détermine la charge de la preuve. 

2) Chaque partie a, en principe, le droit d’accéder à toutes les formes de 

preuves pertinentes, non couvertes par la confidentialité et suffisamment 

identifiées. Dans la mesure du possible, les parties et les tiers doivent 

contribuer à la divulgation et à la production des preuves. Le fait que cette 

divulgation puisse favoriser la partie adverse ou d’autres parties n’est pas 

de nature à y faire obstacle.  

3) Le cas échéant, le juge peut inviter les parties à compléter leurs 

propositions de preuve. Exceptionnellement, il peut rechercher des preuves 

de sa propre initiative. 

Sources : 

Principes ALI/UNIDROIT 3.1, 5.4, 16.1, 16.2, 21.1; Règles transnationales de procédure civile (Etude 

des Rapporteurs), Règle 28.1. 

Commentaires : 

1.  L’article 25 concerne la répartition des rôles entre le juge et les parties, et entre les parties 

elles-mêmes en ce qui concerne l’administration de la preuve. Il doit être lu conjointement avec l’article 

24, qui précise les rôles respectifs du juge et des parties concernant la production des faits, et avec la 

Partie VII des présentes Règles sur l’accès aux informations et preuve. 

2.  La charge de la preuve visée à la phrase 1 de l’article 25(1) répartit le risque que la preuve à 

l’appui des allégations d’une partie échoue par la révélation de l’inexistence des faits ou leur existence 

douteuse (sur les caractéristiques de la preuve, voir l’article 87). Cette répartition des risques entre 

demandeurs et défendeurs est commune à tous les systèmes juridiques développés (voir l’article 24, 

commentaire 2). C’est une exigence fondamentale de la justice. En règle générale, les droits privés 

seraient pratiquement impossibles à exécuter si une seule partie avait l’obligation d’établir tous les 

moyens de droit pertinents au litige. Le droit matériel détermine les faits sur lesquels reposent les droits 

et moyens de défense et dès lors, il appartient au droit matériel de déterminer les critères pour 

déterminer comment est répartie la charge de la preuve entre les parties. Cette approche est également 

reprise dans le droit international privé européen 129. Les situations dans lesquelles la charge de la 

preuve peut être renversée sont principalement des questions de droit matériel. Dans certains pays 

européens, le juge est autorisé à transférer la charge de la preuve du demandeur au défendeur ou vice 

versa, en particulier en cas de violation de l’obligation de coopérer (voir les articles 2 à 4 et 25(2)) ; 

par exemple, un manque de coopération par défaut de répondre en détail aux allégations de fait (voir 

l’article 54(3) et (4)) ou de fournir les documents exigés par la partie à qui incombe la charge de la 

preuve (article 100). On peut se demander si de tels cas peuvent être caractérisés comme impliquant 

un véritable renversement de la charge de la preuve ou s’ils sont simplement une application des règles 

concernant l’admission des faits ou les conclusions défavorables (voir les articles 27(3), 54(3) et 110). 

Les Règles ne limitent en aucune façon le pouvoir discrétionnaire du juge d’appliquer ces critères, le 

cas échéant (dans un sens contraire, voir les articles 7 et 103). 

3.  La charge de la preuve doit être distinguée de la charge – ou du devoir - de produire les preuves, 

qui est traitée à la phrase 2 de l’article 25(1). La charge de produire les preuves comporte le risque de 

ne pas être en mesure de persuader le juge d’un résultat probant favorable à la cause d’une partie. En 

règle générale, la charge de produire les preuves incombe à la partie qui a la charge de la preuve. 

 

129  Voir par exemple l’article 18 du Règlement (CE) n° 593/2008 du Parlement européen et du Conseil du 17 
juin 2008 sur la loi applicable aux obligations contractuelles (Rome I) et l’article 22 du Règlement (CE) n° 864/2007 
du 11 juillet 2007 sur la loi applicable aux obligations non contractuelles (Rome II). 
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Contrairement à la charge de la preuve, qui ne change généralement pas au cours de l’instance, la 

charge de produire les preuves peut alterner entre les parties, le risque existant en particulier que la 

partie qui a la charge de la preuve produise suffisamment d’éléments de preuve pour convaincre le 

juge, ce qui justifie en conséquence de transférer la charge à l’autre partie (« shifting of the burden 

after discharge of the burden » ou « need to respond the opponent’s case », « empêcher la 

condamnation du juge de se former en faveur de son adversaire »,« Gegenbeweisführungslast », « 

necesidad de la contraprueba »,« prova contraria diretta o indiretta », etc.). La charge de produire des 

preuves est en corrélation avec le droit à produire la preuve et est donc un aspect essentiel du droit 

d’être entendu (voir les articles 11 et 12). Dès lors, il permet à une partie de gérer le risque de ne pas 

être en mesure de convaincre le juge des questions sur lesquelles repose sa cause. 

4.  L’article 25(2) énonce le droit de chaque partie d’accéder aux preuves pertinentes qui ne sont 

pas couvertes par la confidentialité et qui sont détenues par la partie adverse et les tiers (voir les articles 

89, 91 et 100 à 110). En exigeant une identification suffisante des formes de preuve, cette Règle 

correspond à l’exigence que les faits soient exposés de manière suffisamment détaillée, ce qui renvoie 

au critère du « raisonnable » qui se trouve en différents endroits des Règles (voir l’article 53(2)(a), 

l’article 24, commentaire 2, et les articles 53(2)(b) et (3), et 102 (1) et (2)(c) et 103(2)). En appliquant 

ici le critère du raisonnable, les Règles fournissent une indication importante permettant de faire la 

distinction entre les inadmissibles « expéditions de pêche à la preuve », les allégations générales de 

faits plausibles qui sont admissibles, et la désignation admissible, de catégories de documents ou 

d’objets qui peuvent en partie être soumis à une inspection confidentielle, notamment lorsqu’il est 

nécessaire d’accéder à des preuves stockées électroniquement (pour les preuves électroniques, voir 

l’article 111(2)).   

5.  La troisième phrase de l’article 25(2) affirme clairement que le principe amplement consacré 

selon lequel une partie à un litige n’est pas tenue de mettre des armes entre les mains de la partie 

adverse (« nemo contra se edere tenetur ») et de contribuer au succès du cas de celle-ci n’a pas lieu 

d’être dans les systèmes de procédure développés. Il convient toutefois de souligner qu’aucun système 

de procédure développé n’applique cette règle de façon stricte depuis longtemps, appliquant différentes 

approches pour ce qui est des exigences, de la portée et de la fréquence des obligations imposées aux 

parties de divulguer et de produire des éléments de preuve. Ces différences se sont progressivement 

estompées au cours des dernières décennies. On peut écarter toute crainte qu’une obligation de 

produire et de divulguer les preuves puisse faire l’objet d’abus et de ce fait ne soit pas respectée, 

d’autant plus alors que, comme dans les présentes Règles, ces obligations sont limitées dans leur portée 

par le caractère raisonnable et doivent être appliquées conformément au devoir de coopération et au 

principe général de proportionnalité (voir les articles 2, 3 et 5 à 8). 

6. La première phrase de l’article 25(3), de la même manière que la deuxième phrase de l’article 

24(1), donne au juge le pouvoir de participer activement au déroulement de la procédure en invitant 

les parties à compléter leurs propositions de preuves. L’article 25(3) correspond en particulier à la règle 

générale sur la conduite de l’instance figurant à l’article 4(1) et (3), ainsi qu’aux règles spécifiques sur 

l’administration de la procédure énoncées aux articles 49(9) et (11), 53(2) et (5), 55, 62(2)(a) et (e), 

64(5)(c) et (6 phrase 1) et 92(2). 

7.  La deuxième phrase de l’article 25(3) diffère de la première phrase de l’article 24(3) en 

permettant au juge, à titre exceptionnel, de rechercher les preuves de sa propre initiative, agissant 

d’office. En cela, il confère un pouvoir plus large que celui énoncé dans la première phrase de l’article 

24(3) qui permet au juge de prendre en considération des faits non spécialement invoqués par une 

partie mais qui résultent de faits avancés par les parties ou contenus dans le dossier de l’affaire, par 

exemple un rapport de la police sur l’accident de la route qui constitue la base de fait du litige. La légère 

différence entre les deux règles concernant la recherche active de la preuve est justifiée, car 

l’intervention du juge au regard de la disposition des parties relativement aux faits du litige semblerait 

beaucoup plus importante si le juge était autorisé à introduire de nouveaux faits que s’il ne pouvait que 

produire des preuves complétant les faits allégués par les parties. Dans la pratique, cependant, les deux 

formes d’intervention du juge auront peu d’effet car les tribunaux sont généralement dépourvus de 

ressources suffisantes pour mener leurs propres recherches sur des questions de fait et de preuve. En 
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réalité, nonobstant ces pouvoirs, le juge continuera vraisemblablement de se limiter aux éléments 

présentés par les parties dans leurs actes de procédure, le juge n’allant guère au-delà des suggestions 

aux parties, en vertu de ses pouvoirs de conduite de l’instance au fond, concernant les éléments de 

preuve supplémentaires qui pourraient être nécessaires (voir la première phrase de l’article 25(3) et 

l’article 92, en particulier le commentaire 4). Il est donc probable que le pouvoir prévu à la deuxième 

phrase de l’article 25(3) ne sera utilisé qu’exceptionnellement. 

8.  On assiste dans de nombreux systèmes juridiques européens, à la tendance pour les parties de 

s’entendre sur la répartition de la charge de la preuve ou sur l’admission ou l’exclusion de certaines 

formes de preuve. La validité de tels accords est une question de droit matériel. En droit civil et dans 

les procédures civiles, l’autonomie des parties reste un principe fondamental, cependant, il doit être 

clair que de tels accords ne doivent pas être tenus pour contraignants lorsqu’ils sont contraires à l’ordre 

public, c’est-à-dire lorsqu’ils conduisent à une injustice manifeste qui peut résulter d’une disparité 

importante de pouvoir économique ou d’expérience entre les parties; voir, par exemple, l’approche de 

la Directive 93/13/CEE du Conseil du 5 avril 1993 concernant les clauses abusives dans les contrats 

conclus avec les consommateurs, dont l’Annexe prévoit, parmi les clauses pouvant être considérées 

comme abusives, celles qui ont pour objet ou pour effet d’imposer au consommateur une charge de la 

preuve qui, en vertu du droit applicable, devrait revenir normalement à une autre partie au contrat 

(Annexe(1)(q)). 

Article 26. Droit applicable 

1) Sauf dispositions spéciales, les parties peuvent présenter tout moyen de 

droit à l’appui de leur demande ou de leur défense. 

2) Le juge détermine les règles de droit applicables au litige, y compris, le cas 

échéant, les règles de droit étranger. En toute hypothèse, les parties doivent 

être mises en mesure de présenter leurs observations sur le droit 

applicable.  

3) Lorsque les parties sont libres de disposer de leurs droits, elles peuvent se 

mettre d’accord sur le fondement juridique ou sur des points particuliers de 

la demande. Cet accord doit être exprès et contenu dans les écritures des 

parties, même s’il a été conclu avant l’ouverture de la procédure. Le juge 

est lié par cet accord.  

Sources : 

Principes ALI/UNIDROIT 5.5, 11, 19.1, 22.1-3. 

Commentaires : 

1.  Dans tous les systèmes juridiques européens, il appartient au juge de déterminer les règles de 

droit applicables sur la base desquelles il se prononcera, qu’il s’agisse du droit national ou du droit 

étranger (voir la première phrase de l’article 26 (2)). Les pays et traditions juridiques en Europe 

adoptent différentes approches en ce sens. Certains pays s’inscrivent dans l’ancienne tradition de la 

procédure italienne et du droit canonique, avec les règles « iura novit curia » et « da mihi facta, dabo 

tibi ius ». Ces règles restent centrales dans le droit et la pratique juridique des pays de tradition juridique 

latine et, dans une certaine mesure, dans les pays de tradition juridique germanique. Dans les systèmes 

de common law, en revanche, l’approche générale des tribunaux a été de se prononcer sur le fondement 

du droit invoqué par les parties, quoiqu’ils se soient montrés enclins ces dernières années à compléter 

les règles invoquées par les règles qu’ils ont eux-mêmes recherchées. Une autre approche peut être 

notée dans certains pays européens suivant la tradition juridique française, où le juge fonde 

habituellement sa décision sur les moyens de droit des parties, mais peut également déterminer la loi 

applicable indépendamment des parties et de sa propre initiative. L’article 26(2) pose clairement la 

règle selon laquelle le juge est responsable de déterminer les règles applicables au litige, sans limiter 

en aucune manière sa décision aux moyens soumis par les parties. Cette approche n’affecte pas le droit 

fondamental des parties de contribuer au processus décisionnel (voir les articles 11 et 12), notamment 
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pour qu’elles puissent chercher à convaincre le juge du bien-fondé en droit de leurs prétentions (voir 

l’article’ 3(d) ; pour tenir compte des dispositions spéciales applicables, voir, par exemple, les articles 

26(3), 53(2)(c), 54(2), (5) et (6), 57 et suivants). 

2.  L’article 26 établit le droit des parties de contribuer à la détermination des règles de droit 

applicables au litige. ‘‘Il est donc clair que le droit des parties est sérieusement considéré comme un 

élément essentiel du droit à être entendu (voir les articles 11 et 12). Les parties devraient donc exposer 

leurs moyens de droit à l’appui de leur demande ou de leur défense (voir l’article 53(2)c ainsi que leurs 

observations sur le droit applicable. L’article 26 ne prescrit pas d’obligation expresse pour le juge 

d’entendre les parties sur les moyens de droit à l’appui de leurs prétentions car cela pourrait être une 

obligation trop étendue pour les systèmes juridiques européens qui ont des traditions contraires établies 

de longue date. Cependant, en raison du principe général de coopération entre le juge et la partie (voir 

les articles 2 à 4) et du devoir du tribunal de ne pas surprendre les parties (voir l’article 26(2) phrase 

3, même en l’absence d’une obligation expresse, le juge devra néanmoins s’assurer qu’il agit de concert 

avec les parties, c’est-à-dire qu’il leur donne tout au moins la possibilité d’être entendues sur la 

question. Il devrait en outre le faire conformément à l’obligation qui lui incombe de conduire l’instance 

tant au fond que pour ce qui est de la procédure (voir les articles 2 et 4). Pour une instance efficace, le 

droit applicable au litige doit être clairement établi. La coopération entre le juge et les parties dans la 

conduite de l’instance nécessite à la fois de connaître et d’accepter l’analyse du tribunal sur ce point 

juridique (voir en particulier les articles 3(b), 4(1) et (3), 47 à 50, 61 à 62 et 64(5) et 92). Ce n’est pas 

sans raison qu’il est beaucoup plus difficile d’assurer un déroulement efficace de la procédure dans les 

systèmes procéduraux où les parties présentent leurs prétentions, à savoir les moyens de droit, de fait 

et de preuve toutes ensembles pour la première fois à l’audience, et où différents juges sont 

responsables de la mise en état avant l’instance et du procès à proprement parler. L’intention des 

présentes Règles est de dépasser cette approche et de promouvoir une procédure davantage fondée 

sur le dialogue au sein des pays européens.   

3.  L’article 26(2) énonce la responsabilité du juge de déterminer les règles de droit applicables au 

litige, y compris, le cas échéant, les règles de droit étranger. Cette règle est conforme à la fois au 

principe 22.1 des Principes ALI/UNIDROIT et à l’approche adoptée en matière de conflits de lois. 

Premièrement, il convient de noter que les règles de conflits de lois, qui déterminent l’applicabilité du 

droit étranger, sont considérées comme relevant du droit interne matériel même s’il s’agit de règles 

européennes communes à tous les Etats membres de l’Union européenne ou relèvent de contrats 

internationaux. Comme pour toutes les règles de droit interne, elles sont régies par la première phrase 

de l’article 26(2) et non par la deuxième phrase de cette disposition. La détermination ultime du contenu 

des règles de droit étranger a toujours été la responsabilité du juge, et ce dans toutes les cultures 

juridiques. Ce n’est pas là quelque chose de nouveau et ce n’est pas dans ce sens que la référence de 

l’article 26(2) au droit étranger doit être interprétée. En revanche, il peut sembler assez nouveau de 

traiter de façon plus ou moins égale les règles de droit national et les règles de droit étranger que le 

juge déterminera comme applicables au litige. Cette égalité de traitement est la conséquence de 

l’équilibre établi par les présentes Règles entre les activités du juge et celles des parties pour ce qui est 

de la détermination des règles de droit applicables au litige.   

4.  En raison de la nécessité de faire appel à un expert pour rapporter au juge la preuve du contenu 

du droit étranger applicable, presque toutes les cultures juridiques considèrent que ces questions 

relèvent des faits. Par conséquent, le droit de la preuve s’appliquera, bien qu’il soit généralement admis 

que le contenu du droit étranger est probablement un type particulier de faits, avec des caractéristiques 

et des particularités procédurales propres. Par conséquent, dans tout recours contre des conclusions 

concernant le contenu du droit étranger, la juridiction d’appel doit appliquer les règles applicables à 

l’établissement des faits dans les procédures de recours (voir les articles 168, 169 et 172(1)(b) et (2)). 

Une application non conforme du droit étranger ne constitue pas en soi un moyen de droit pour fonder 

un recours dans la plupart des systèmes procéduraux du monde entier. Les appelants devraient 

contester les erreurs de procédure en matière d’établissement des faits concernant le contenu du droit 

étranger. Dans la pratique, le fait de classer le droit étranger comme une question de fait joue un rôle 

limité dans la décision d’appel. En effet, le juge d’appel examine cette question au regard du résultat 
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de l’application du droit étranger. S’il n’est pas convaincu de son application, il se prononcera sur le 

processus de l’établissement de la preuve par l’expert et son évaluation par le premier ou le deuxième 

juge, et il est probable qu’un tel recours soit admis pour des raisons de procédure. S’agissant d’un 

deuxième niveau de recours, cette fois fondé sur des moyens de droit, la juridiction supérieure pourra 

renvoyer l’affaire devant la juridiction d’appel pour qu’il soit procédé à une nouvelle expertise tenant 

compte des motifs de renvoi. Ce traitement particulier des moyens portant sur le contenu du droit 

étranger dans le cadre d’une procédure d’appel découle du principe selon lequel les juridictions d’appel 

ne sont généralement pas tenues de procéder à l’administration des preuves, entre autres parce qu’elles 

ne sont pas préparées pour traiter les dépositions d’experts. Laissant de côté le débat sur la question 

de savoir si et comment ‘‘il est justifié que les recours pour ce qui est du droit étranger doivent faire 

l’objet de procédures d’appel”, les présentes Règles visent à souligner la nécessité d’une coopération et 

d’échanges efficaces entre le juge et les parties en première et deuxième instance, et elles n’entendent 

pas interférer avec les conceptions traditionnelles qui président aux recours fondés sur des moyens de 

droit.  

5.  Pour autant que cela soit permis, l’article 26(3) étend l’application du principe de disposition à 

la détermination de la loi applicable. Certains systèmes juridiques européens qui appliquent la règle « 

iura novit curia » de manière très stricte adoptent une approche restrictive pour ce qui est de la 

possibilité pour les parties d’appliquer le principe de disposition au droit applicable. Cela étant dit, même 

dans de tels systèmes, la question est débattue et les juges acceptent régulièrement la présentation de 

« faits juridiques » et des conclusions relativement au droit applicable qui ont été acceptées par les 

parties et qui sont implicitement contenues dans les actes de procédure – ainsi, lorsqu’un « contrat de 

vente » est présenté comme la base juridique du différend par les deux parties et ni l’une ni l’autre ne 

soulève de questions sur la manière dont le contrat a été conclu. D’autres cultures juridiques 

européennes qui appliquent une approche plus pragmatique du principe « iura novit curia » ou qui, au 

moins originellement, ont adopté une conception de la procédure qui laisse plus d’initiative aux parties, 

sont plus enclines à permettre aux parties de faire usage de leur droit de disposition et désigner le 

fondement juridique du litige. Cette règle est soumise à l’exception que les parties ne peuvent écarter 

des dispositions légales d’application impérative dans l’intérêt public ou l’intérêt de la justice, tel que la 

protection des consommateurs et des parties en situation comparable qui bénéficient d’une protection 

procédurale dans les litiges avec des parties plus puissantes. Le choix par les parties des règles de droit 

peut être limité à des points particuliers du différend, à condition qu’un tel choix soit raisonnablement 

compatible avec le droit qui sera appliqué aux autres points par le juge en vertu de la Règle générale. 

Il est impératif que les parties informent le juge de leur accord, qui est contraignant, au début de la 

procédure, afin d’éviter que le juge emploie inutilement du temps et des ressources s’il n’en a pas 

connaissance. Si elles ne l’ont pas fait avant l’ouverture de la procédure, Les parties peuvent déterminer 

le fondement juridique de leur différend ou de points particuliers auxquels elles entendent limiter la 

procédure, et le juge sera lié par cette détermination.  

6.  L’article 26(3) s’applique également aux règles de conflits de lois dans la mesure où de telles 

règles permettent de désigner un droit étranger comme applicable au litige 130. Le droit étranger 

applicable déterminera les conditions dans lesquelles les parties peuvent disposer de leurs droits en 

vertu de la présente Règle. 

7.  L’article 26(3) énonce le droit des parties de limiter l’objet du litige en s’accordant sur le 

fondement juridique ou sur des points particuliers de la demande en acceptant sa base juridique ou en 

acceptant de la limiter à des questions spécifiques. Cet accord doit être exprès et liera le juge. Il s’agit 

là d’un aspect du principe de disposition. Voir également les articles 57 à 60, concernant la base sur 

laquelle les règles de procédure sont soumises au principe de disposition.  

 

130  Voir, par exemple, les articles 3, 6(2), 7(3) et 8 du Règlement de Rome I ; et l’article 14 du Règlement de 
Rome II. 



Règles modèles européennes de procédure civile ELI / UNIDROIT 

75 

C. Sanctions  

Article 27. Nature des sanctions  

1) Le juge ne tient pas compte des allégations de fait, des modifications des 

demandes et des défenses, ainsi que des propositions de preuves 

présentées au-delà des délais prévus, y compris en cas de modification des 

demandes et défenses. Cette sanction ne s’applique pas si le juge, ayant 

connaissance en temps utile du retard auquel une partie était exposée, s’est 

abstenu de l’inviter à y remédier.  

2) En principe, le juge peut poursuivre la procédure et se prononcer sur le fond 

en l’état des faits et des preuves dont il dispose.  

3) Le juge peut tirer toute conséquence de la défaillance d’une partie, la 

condamner ou condamner son avocat à supporter les frais engendrés par sa 

défaillance, ou, en cas de manquement grave, prononcer une astreinte, une 

amende civile, une sanction administrative prévue par la législation 

nationale, ou condamner la partie fautive pour outrage à la juridiction. 

4) Pour déterminer la nature et le montant de l’indemnité ou de l’amende 

prononcée en vertu du présent article, le juge choisit une des modalités 

suivantes : une somme forfaitaire, un montant par période de retard ou un 

montant par manquement. Dans les deux derniers cas, le montant peut être 

limité à un maximum fixé par le juge.  

Sources : 

Principe ALI/UNIDROIT 17. 

Commentaires : 

1.  L’article 27 prévoit diverses sanctions possibles à l’encontre des parties et, le cas échéant, de 

leurs avocats. La liste des sanctions n’est ni exhaustive ni obligatoire. Elle reflète cependant les types 

de sanctions traditionnellement appliquées dans les systèmes juridiques européens. La mise en œuvre 

des sanctions est liée à la souveraineté nationale et aux traditions juridiques nationales, le droit national 

peut donc jouer un rôle important ici. L’article 27 est complétée par d’autres règles qui prévoient 

l’imposition de sanctions contre les parties défaillantes en fonction des différentes nécessités des 

différentes étapes de la procédure (voir, par exemple, les articles 54(3) et (4), 63(1) et (2) et 64(4)). 

L’article 27 ne traite pas de sanctions à l’encontre les tiers. Les articles 99, 104, 110 et 122(4) modifient 

l’article 27 pour autant que nécessaire et approprié pour ce qui est des sanctions à l’encontre de tiers 

en ce qui concerne l’accès aux preuves et l’obtention des preuves. Les articles 156, 157(3), 159(3), 

168 et 178 modifient les sanctions en cas de non-respect en matière de voies de recours. Les articles 

190, 191 et 195 modifient les règles relatives aux sanctions s’agissant des mesures provisoires. Les 

articles 213(2) et 218(1)(a) modifient les règles relatives aux sanctions s’agissant des recours collectifs. 

2.  Les sanctions doivent être proportionnées (voir l’article 7), et l’article 27 fournit des orientations 

sur l’application du principe de proportionnalité aux mesures et sanctions qui peuvent être imposées 

aux parties en cas de non-respect de la procédure. Le manquement le plus courant est le retard dans 

l’exécution d’une obligation (voir l’article 27(1)). L’exécution tardive peut être constituée lorsqu’une 

partie ne respecte pas l’obligation générale de conduire la procédure de manière rapide et prudente 

(voir les articles 2 et 47) ou n’accomplit pas un acte de procédure dans le délai prescrit (voir les articles 

49(4) et 50). Une sanction efficace, quoique souvent excessive, pour le retard serait que le juge refuse 

à la partie défaillante de se fonder sur des faits ou des preuves présentés tardivement ou de lui 

permettre une modification tardive. Dans ces cas, le juge se prononcera sur le fond en l’état des faits 

et des preuves qui ont été présentés dans les délais (voir l’article 27(2)). Par exemple, si le défendeur 

présente trop tard ses moyens de défense, le juge peut statuer sur le fond de la demande sans tenir 

compte de ces moyens. Selon les cas, une telle approche pourrait être trop sévère, ou bien justifiée par 
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la nature de la défaillance. Il est donc essentiel que le juge s’assure que la sanction est proportionnée 

à la nature et aux conséquences du manquement. Une sanction peut être proportionnée lorsqu’elle 

n’entachera pas de façon significative la capacité du juge à se prononcer sur le fond de l’affaire ; ou 

lorsque le manquement est important et a porté atteinte au droit de l’autre partie de bénéficier d’un 

procès équitable ou à la capacité du juge de conduire la procédure efficacement en termes de ressources 

et au regard de l’objectif d’une bonne administration de la justice. La proportionnalité de la sanction 

dépendra nécessairement des circonstances de chaque cas et de ses conséquences pour les parties et 

le juge. Le cas échéant, le juge peut accepter une exécution tardive et imposer une sanction pécuniaire 

à la partie défaillante (voir les articles 27(3) et 55).  

3.  Ne pas tenir compte des allégations de faits, de preuve ou des propositions de modifications de 

la demande ou des défenses présentées par les parties conformément à leurs obligations procédurales 

mais de façon tardive, pourrait être une sanction trop grave pour un manquement lorsque celui-ci n’était 

pas intentionnel ou lorsque la partie défaillante n’avait pas connaissance de son manquement. C’est 

particulièrement le cas lorsque le juge avait connaissance du retard auquel une partie était exposée, 

mais s’est abstenu de l’inviter à y remédier. Aussi, l’article 27(1) exclut une telle sanction pour 

l’exécution tardive lorsque le juge n’a pas veillé au suivi conforme de la procédure par les parties (voir 

l’article 4 phrase 3). Cette règle découle du principe de coopération entre les parties et le juge (voir les 

articles 3(b) et (c) et l’article 4 phrases 1 et 3) et du principe de proportionnalité des sanctions (voir 

l’article 7). Dans le même temps, elle évite de faire subir aux parties des pressions indues pour qu’elles 

présentent des éléments de fait ou de preuve dont la pertinence pour l’affaire ne serait qu’éventuelle 

(selon l’approche « eventualiter ») et ne devraient donc être présentées que sur instruction du juge 

dans le cadre de la conduite de l’instance. Auparavant, et en particulier dans les systèmes juridiques 

d’Europe continentale, les parties étaient tenues (selon l’approche « Eventualmaxime »), de faire tout 

ce qui pouvait être nécessaire à la procédure à un moment précis de l’instance. Ce système démultipliait 

les actes de procédures des parties, pour une part de façon inutile, engendrant des coûts pour les 

parties et la juridiction, et faisant obstacle à une administration efficace et rapide de la justice. Cette 

approche n’est pas consacrée par les présentes Règles compte tenu de l’objectif de garantir une 

conduite efficace, rapide et proportionnée de l’instance et de veiller à un emploi rationnel des ressources 

publiques allouées aux tribunaux. 

4.  La possibilité pour le juge de tirer toute conclusion de la défaillance est traitée à l’article 27(3). 

Cette forme de sanction peut être particulièrement pertinente en cas de non-respect de l’obligation 

imposée aux parties de contribuer à l’établissement des faits dans l’intérêt de la partie adverse (voir 

les articles 25(2), 54(3) et (4), 99 et 110). Cela peut notamment impliquer de considérer les faits 

comme étant établis, et de cette façon entraîner le rejet, en tout ou en partie, de réclamations, de 

moyens de défense ou d’allégations. Les systèmes et cultures juridiques européens ont des pratiques 

différentes à ce sujet. Les systèmes de common law, par exemple, permettent l’exercice d’un large 

pouvoir discrétionnaire pour appliquer de telles conséquences, tandis que les pays d’Europe continentale 

ont tendance à adopter une approche plus restrictive et ne prennent comme établis que les faits 

directement touchés par la faute. Il convient de rappeler que dans Marco Gambazzi (C-394/07, 2 avril 

2009), la Cour de justice des Communautés européennes, dans une affaire mettant en cause une clause 

d’ordre public comme motif de refus de reconnaissance et d’exécution, s’est prononcée sur une sanction 

imposée par une juridiction anglaise, consistant dans l’exclusion du défendeur de la procédure en raison 

de l’inexécution d’une injonction du tribunal lui interdisant de disposer de ses avoirs et par ailleurs lui 

enjoignant de divulguer des informations. La CJCE n’a pas tranché l’affaire au fond, estimant qu’il 

appartient au juge de l’Etat requis (en l’occurrence, le juge italien) d’établir si « … au terme d’une 

appréciation globale de la procédure et au vu de l’ensemble des circonstances, il lui apparaît que cette 

mesure d’exclusion a constitué une atteinte manifeste et démesurée au droit du défendeur à être 

entendu ». A la suite de ce jugement, la juridiction italienne a estimé qu’en l’espèce les sanctions 

appliquées par le tribunal anglais n’étaient pas disproportionnées. Le jugement de la CJCE, rendu sur 

une question de reconnaissance des jugements étrangers, peut être considéré comme appuyant une 

conception tolérante des systèmes juridiques européens quant à savoir quelles sanctions peuvent être 

proportionnées. Toutefois, en ce qui concerne les conséquences de la défaillance, les Règles adoptent 
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une approche plus restrictive, limitant la sanction aux conséquences directes du manquement et à la 

perspective d’y remédier.  

5.  Alors que les conséquences tirées de la défaillance ainsi que la condamnation aux dépens (voir 

l’article 241(2)) sont des sanctions communes à tous les systèmes juridiques européens, d’autres types 

de sanctions comme l’astreinte, les amendes civiles, les sanctions administratives ou la condamnation 

pour outrage à la juridiction (article 27(3) et (4)) ne sont utilisées que dans certains pays pour 

l’inexécution des jugements définitifs en matière civile, tandis que dans d’autres, elles sont utilisées 

pour faire respecter les obligations procédurales au cours de l’instance. D’autres pays européens limitent 

l’application de certaines sanctions aux parties à la procédure, excluant leur application à des tiers, et 

même là, elles ne sont imposées que dans des circonstances exceptionnelles. Les divergences 

d’approche concernant les sanctions tiennent aux conceptions différentes de l’objet de la procédure 

civile dans les systèmes juridiques européens. Si l’objectif essentiel de la procédure civile peut être 

d’assurer le respect des droits privés, l’inconvénient que crée leur violation pour la partie défaillante, à 

savoir la perte de l’affaire, peut être considéré comme une conséquence défavorable suffisante, en soi 

une sanction. Si le droit des parties à la vérité et l’intérêt public à assurer une conduite équitable de 

l’instance par les deux parties sont des éléments également importants de l’objectif de la procédure de 

tout système juridique, dans certains cas au moins, l’application de sanctions directes pour faute 

procédurale peut être considérée comme nécessaire. Dans la pratique, une partie affectée par les 

manquements procéduraux graves de la partie adverse sera rarement protégée par des mesures telles 

que les conséquences tirées de la défaillance ou la condamnation aux dépens. Ce sera néanmoins le 

cas par exemple lorsqu’une partie n’est pas en mesure de formuler efficacement sa demande sans avoir 

connaissance de faits qui relèvent de la connaissance et du contrôle de l’autre partie.    

6.  Les Règles laissent le détail des sanctions au droit national. Elles ne fournissent que des 

orientations générales pour que les sanctions aient des effets appropriés (voir l’article 27(4)). Il 

appartient au droit national de déterminer la nature exacte des sanctions pécuniaires qui peuvent être 

infligées aux parties défaillantes, et notamment de déterminer si les sanctions comprennent les 

amendes civiles ou les astreintes compte tenu du fait que les premières sont payées à la partie adverse 

et les secondes à l’Etat. Pour évaluer la sanction à imposer, le juge devrait tenir compte, entre autres, 

de la gravité de l’affaire et du préjudice causé, de la mesure dans laquelle la partie défaillante a 

contribué à l’inexécution et de la mesure dans laquelle la conduite était intentionnelle. Au surplus, une 

faute grave ou d’une extrême gravité, comme la présentation de faux témoignage ou un comportement 

violent ou menaçant, peut entraîner des sanctions plus graves et une responsabilité pénale. Il est 

important de souligner qu’une sanction peut être appropriée même lorsque l’inexécution n’était pas 

intentionnelle.   

7.  Dans les présentes Règles, les mesures provisoires et conservatoires sont considérées comme 

une forme spéciale de procédure qui favorise la bonne administration de la justice. Elles ne constituent 

pas une forme d’exécution anticipée, dans le sens que leur donnent certains systèmes juridiques 

européens (voir les articles 184 et suivants). Aussi le manquement à ces mesures est-t-il passible de 

sanction (voir les articles 27(3) et (4) et 191), et comme pour toutes les sanctions il appartient au juge 

d’établir la sanction appropriée à appliquer parmi celles qui sont disponibles. Les avances sur paiement 

sont exclues de cette règle, car une ordonnance en injonction de payer est exécutoire sur les avoirs du 

défendeur. 

8.  L’amende civile et l’indemnité prévues à l’article 27(3) et (4), doivent être payées 

respectivement à l’Etat et au demandeur. De plus, un défendeur qui ne se conforme pas à une sanction 

peut être condamné pour outrage à la juridiction ou à une sanction administrative. L’article 195 étend 

le pouvoir de sanction du juge aux tiers qui ont fait l’objet d’une ordonnance de gel des avoirs. 

Article 28. Exonération des sanctions 

Lorsqu’une sanction pour non-respect d’une règle ou d’une décision du juge a été 

prononcée, la partie condamnée peut demander à en être exonérée. Le juge 

décide discrétionnairement de faire droit à cette demande en tenant compte de 
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la nécessité de poursuivre la procédure conformément aux principes de 

coopération et de proportionnalité. 

Commentaires : 

1.  L’article 28 prévoit que les sanctions pour non-respect de la procédure par les parties au litige 

peuvent être modifiées ou révoquées par le juge à la demande de la partie concernée. Le réexamen 

des sanctions est conforme aux principes de coopération (voir les articles 2 à 4) et de proportionnalité 

(voir les articles 5 à 8). Voir également l’article 50(3) qui permet au juge de réexaminer, modifier ou 

rapporter toute décision de mise en état. 

2.  Le juge n’est pas autorisé à sanctionner une faute ou à modifier et à révoquer des sanctions de 

sa propre initiative sans donner aux parties une possibilité équitable d’être entendues (voir l’article 11). 

3.  Les parties concernées par des erreurs de procédure du juge doivent les contester 

immédiatement afin d’éviter tout risque qu’intervienne une renonciation définitive (voir l’article 178). 

Les tiers concernés par des décisions de procédure ou des sanctions ont le droit d’intenter un recours 

(voir l’article 180). Les parties affectées par des sanctions n’ont le droit de former recours que dans des 

cas particuliers (voir l’article 179(1) et (2)(d)). 

PARTIE II – PARTIES 

SECTION 1 – Partie générale 

Introduction 

Cette partie des Règles vise à garantir que la juridiction est effectivement accessible à toutes les 

personnes qui ont un intérêt légitime à engager ou à défendre une action en justice, c’est-à-dire à faire 

valoir des droits ou à en obtenir exécution. Les parties à la procédure sont des personnes qui ont la 

jouissance de droits en vertu du droit matériel (article 29). La capacité des parties d’agir en justice 

présuppose qu’elles peuvent exercer ces droits en vertu du droit matériel. A défaut de capacité d’agir, 

les parties doivent être représentées conformément au droit applicable (article 30). Lorsqu’une partie 

telle qu’une personne morale n’a pas la capacité d’agir, elle doit être représentée par les personnes 

physiques habilitées à les représenter par le droit applicable (article 31). Les personnes ayant la capacité 

d’agir en justice doivent introduire la procédure en leur nom personnel, sauf disposition contraire de 

règles spéciales (article 34). Le contentieux multipartite peut prendre la forme d’un recours collectif 

dans lequel les membres du groupe ne sont pas des parties ordinaires (voir Partie XI). Une personne 

autorisée à agir dans l’intérêt public peut être partie principale à la procédure ou y intervenir 

(article 35). 

Le cas échéant, des poursuites peuvent être engagées par plusieurs demandeurs ou contre plusieurs 

défendeurs en tant que parties conjointes au litige (article 36). Le tribunal peut ordonner la jonction 

d’instances distinctes dans l’intérêt d’une bonne administration de la justice (article 37). L’action doit 

être engagée conjointement par ou contre les parties lorsqu’il est nécessaire que le jugement les lie 

toutes dans les mêmes conditions (article 38). Toute personne qui prétend avoir un droit à faire valoir 

dans le cadre du litige peut intervenir volontairement à l’instance contre une ou plusieurs des parties 

initiales (article 39). Toute personne ayant un intérêt légitime au succès d’une prétention formée par 

une partie peut intervenir au soutien de celle-ci (article 40). Une partie peut mettre en cause un tiers 

si, dans l’hypothèse où selon l’issue de l’instance, un litige pourrait survenir entre cette partie et ce 

tiers (article 42). Toute personne physique ou morale, ou toute autre entité, peut soumettre au juge, 

avec son autorisation ou à son invitation, un avis relatif à des questions importantes soulevées dans le 

litige (article 43). En tout état de cause, le juge permet la substitution ou la succession d’une partie par 

une autre personne lorsque la loi le requiert ou si cela est nécessaire dans l’intérêt d’une bonne 

administration de la justice (article 44). 
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Article 29. Parties à la procédure 

1) Les parties à la procédure sont les personnes par lesquelles et contre 

lesquelles une action en justice est engagée. 

2) Toute personne qui a la capacité de jouissance en vertu du droit matériel 

peut être partie à la procédure. 

Commentaires : 

1.  Un certain nombre de systèmes juridiques européens ont des règles de base sur la question de 

savoir qui peut être partie à une procédure juridictionnelle. La conception européenne très répandue 

adopte une approche formelle en ce qui concerne la définition de « parties ». Indépendamment de qui 

est (en vertu du droit matériel) créancier ou débiteur, une partie est toute personne qui intente une 

action ou contre qui une action est engagée et qui a la capacité de jouissance en vertu du droit matériel. 

2.  La capacité d’être demandeur ou défendeur à l’action doit être distinguée de la capacité d’agir 

en justice (voir l’article 30). Ces deux questions sont presque toujours étroitement liées au droit matériel 

et reflètent l’idée que la capacité d’être demandeur ou défendeur correspond à la capacité générale, en 

vertu du droit matériel, d’être titulaire de droits ou d’obligations. Toutes les personnes physiques et 

morales ont cette capacité, mais elle peut être étendue, par exemple, aux enfants à naître et aux entités 

qui ne sont pas des personnes morales, telles que les syndicats, les trusts, etc. 

3.  Pour les situations transfrontalières, il existe une règle spéciale de conflits de lois (voir les 

articles 45 et 46). 

Article 30. Capacité d’agir en justice des personnes physiques 

1) La capacité d’agir en justice est l’aptitude à exercer des droits dans le cadre 

d’une procédure juridictionnelle. 

2) Toute personne ayant la capacité d’exercer ses droits et obligations en son 

propre nom, selon le droit applicable, est considérée comme ayant la 

capacité d’agir en justice. 

3) Toute personne ne pouvant exercer ses droits et obligations en application 

de l’alinéa précédent doit être représentée dans la procédure conformément 

au droit applicable. 

Commentaires : 

1.  La terminologie utilisée pour désigner la capacité d’agir en justice varie selon les systèmes 

juridiques européens, par exemple, capacité juridique, capacité procédurale, aptitude à intenter l’action 

etc., expressions se rapportant toutes au même concept (voir l’article 29, commentaires). L’article 30(2) 

reflète la conception de nombreux systèmes européens, qui se réfère simplement aux solutions du droit 

matériel concernant la capacité d’agir en son propre nom. 

2.  L’expression « aptitude à exercer des droits » fait souvent référence à la capacité de conclure 

des contrats. Certains pays européens ont cependant des règles différentes pour ce qui est de la 

capacité de conclure des contrats et la responsabilité en matière extra-contractuelle en fonction de l’âge 

des personnes et de leur aptitude à appréhender les conséquences juridiques de leurs actes. Aussi 

l’article 30(2) adopte-t-il un libellé général, selon lequel que la capacité est déterminée par le droit 

matériel applicable. 

3.  Les personnes qui n’ont pas la pleine capacité en vertu du droit matériel applicable, même si 

elles sont parties à la procédure, ne peuvent pas conduire la procédure en leur propre nom. Elles doivent 

être représentées à la procédure par leur représentant légal (voir l’article 31), qui ne doit pas être 

confondu avec l’avocat agissant dans le cadre du litige sur la base d’une procuration ou d’un mandat. 
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4.  Le « droit applicable » au sens de l’article 30(3) peut être une loi matérielle ou une règle de 

procédure, mais il ne se réfère pas au droit applicable au sens des règles de conflits de lois. Les règles 

applicables aux situations transfrontalières sont énoncées aux articles 45 et suivants. 

Article 31. Représentation des personnes morales et autres entités 

Les personnes physiques habilitées à représenter une personne morale ou toute 

autre entité exercent les droits de celle-ci conformément au droit applicable. 

Commentaires : 

1.  Conformément à l’article 29(2), la capacité d’agir en justice concerne les personnes physiques 

et les morales ainsi que d’autres entités, si, en vertu du droit applicable, une telle entité a la jouissance 

de droits. L’article 31 fournit une règle sur la représentation, qui s’applique aussi aux « autres entités 

», par exemple les trusts, les partenariats ou les associations non constituées en société. 

2.  A l’avenir, l’article 31 pourrait également s’appliquer à des entités techniques, comme les robots 

ou l’intelligence artificielle, en tant qu’« autres entités » si elles ont la capacité juridique en vertu du 

droit matériel. 

Article 32. Preuve du pouvoir de représentation 

À tout moment de la procédure, le juge peut demander au représentant d’établir 

l’existence et l’étendue de son pouvoir. 

Commentaires : 

1.  Lorsque le juge doute du pouvoir d’un représentant pour représenter une partie ou de l’étendue 

de son pouvoir, ou lorsque l’une des parties conteste l’existence ou l’étendue du pouvoir, le juge peut 

demander que celui-ci soit établi. L’article 32 complète le principe général énoncé à l’article 33, mais il 

ne s’applique qu’à la représentation prévue à l’article 31. Dès lors, il ne s’applique pas à la 

représentation par un avocat. 

2.  L’étendue du pouvoir pour représenter une partie n’est pas définie dans les présentes Règles, 

car elle est déterminée par le droit matériel. 

Article 33. Pouvoir d’office du juge 

À tout moment de la procédure, le juge peut s’assurer d’office du respect des 

articles 29 à 31 et prendre toute mesure nécessaire à cet effet. 

Commentaires : 

1.  Les systèmes juridiques européens ont des conceptions différentes du contrôle des conditions 

de la recevabilité de l’action (voir l’article 133 sur la recevabilité). Cependant les conditions énoncées 

aux articles 29 à 31 sont d’une importance telle en toute circonstance, en particulier en ce qui concerne 

la protection des parties qui n’ont pas la capacité d’agir en justice, que le juge devrait veiller d’office à 

ce que les conditions de ces règles sont respectées (voir également l’article 4(3)). Bien que certains 

systèmes juridiques européens, tels que la Belgique, interdisent expressément une telle forme de 

contrôle, c’est une approche qui prévaut largement à travers l’Europe et, dans une certaine mesure, 

peut légitimement modifier le principe général de la libre disposition des parties. 

2.  L’article 33 donne également au juge un large pouvoir discrétionnaire pour prendre toute 

mesure nécessaire pour protéger, par exemple, une partie qui n’a pas la capacité pour agir et qui n’a 

pas de représentant (article 30(3)). Dans une telle situation, le juge peut nommer un représentant ou 

prendre d’autres mesures pour garantir la représentation. Il peut suspendre la procédure jusqu’à la 

nomination d’un représentant. 
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Article 34. Personnes qualifiées pour introduire une action 

Les personnes ayant la capacité d’exercer une action en justice introduisent la 

procédure en leur nom personnel afin d’assurer la défense de leurs intérêts 

propres, à moins que ces Règles ou le droit applicable n’en disposent autrement. 

Commentaires : 

1.  La règle selon laquelle un demandeur ne peut introduire la procédure que sur la base de ses 

propres droits matériels est un principe fondamental dans de nombreux codes de procédure civile 

européens, même si souvent ils ne contiennent pas de règle expresse à cet effet. Il peut y avoir des 

cas dans lesquels le droit procédural ou matériel peut exceptionnellement permettre à une personne 

d’intenter une action en son nom même si elle se fonde sur le droit d’une autre personne. Dans ces 

Règles, les dispositions relatives aux recours collectifs prévoient une exception au principe énoncé dans 

cet article (voir les articles 205-206, sur les injonctions d’intérêt collectif, et les articles 207 et suivants, 

sur les recours collectifs). En outre, par exemple, le droit des assurances, le droit du trust ou les règles 

de droit matériel autorisant les actions dérivées ou la subrogation peuvent prévoir des exceptions 

semblables. 

2.  Lorsque la procédure est introduite par une personne autre que le titulaire du droit en vertu 

d’un accord, les conditions de recevabilité varient selon les systèmes juridiques européens. Certains 

exigent que le demandeur ait un intérêt juridique ou au moins un intérêt économique substantiel pour 

intenter une action dans l’intérêt de l’autre personne. Bien que de telles questions puissent être laissées 

au droit matériel, il est généralement nécessaire de veiller à ce que des garanties soient en place pour 

empêcher des abus, consistant en ce que le titulaire d’un droit donne pouvoir pour agir à une autre 

personne qui n’aurait pas les ressources financières suffisantes pour faire face aux frais de la procédure 

le cas échéant. Les articles 3(e) et 133(e) peuvent s’appliquer pour empêcher de tels abus. En outre, 

les Règles concernant le refus de l’assistance judiciaire (article 244(1) et les sanctions à l’encontre des 

avocats (article 27(3) et (4), peuvent également trouver à s’appliquer dans ce contexte. 

Article 35. Défense de l’intérêt public 

Une personne autorisée par la loi à agir dans l’intérêt public peut être partie 

principale à la procédure ou y intervenir. 

Sources : 

Principe ALI/UNIDROIT 13. 

Commentaires : 

1.  Selon la tradition de certains systèmes juridiques européens, le procureur ou des autorités de 

régulation peuvent intervenir dans l’instance juridictionnelle pour protéger un intérêt public concerné. 

Cela s’applique souvent dans les procédures familiales, qui sont en dehors du champ d’application des 

présentes Règles, mais peut également s’appliquer à l’instance civile, par exemple s’agissant de 

demandes d’indemnisation fondées sur une loi antitrust. Il est également très fréquent que les questions 

de droit soulevées dans des procédures de recours présentent un intérêt public général. Dans ces cas, 

il peut s’avérer nécessaire qu’un représentant de l’intérêt public intervienne comme partie jointe à la 

procédure permettant afin que la juridiction de recours rende un jugement définitif. Cela est 

particulièrement important lorsque les parties à la procédure renoncent à former recours. 

2.  Plus généralement, l’intervention peut être autorisée afin de permettre de soulever 

correctement des questions d’intérêt public à l’instance. La mesure dans laquelle cette forme 

d’intervention peut être utilisée dépend des règles de l’Union européenne et du droit de l’Etat du juge 

saisi (voir également pour les voies de recours l’article 153, commentaire 2). 
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SECTION 2 – Dispositions particulières 

D. Pluralité de parties  

 Litis consortium  

Article 36. Jonction d’actions 

1) Une action en justice peut être engagée par plusieurs demandeurs ou contre 

plusieurs défendeurs si : 

a) il existe un lien suffisant entre ces demandes, et 

b) le juge est compétent à l’égard de toutes les parties. 

2) Le juge peut ordonner la disjonction des demandes dans l’intérêt d’une 

bonne administration de la justice. 

3) Chacun des litisconsorts agit pour son propre compte. Les actes accomplis 

par l’un des litisconsorts ou ses omissions ne profitent ni ne nuisent aux 

autres. 

Sources : 

Principe ALI/UNIDROIT 12.1; Règles transnationales de procédure civile (Etude des Rapporteurs), Règle 

5.1. 

Commentaires : 

1.  La pluralité des parties – litisconsortium - est un concept bien connu en Europe, mais avec de 

nombreuses différences de terminologie et concernant les conditions à leur mise en œuvre. L’article 36 

reflète une conception large. Il s’applique aux procédures « volontaires » dont la condition est un lien 

suffisant entre les demandes, par opposition aux procédures « obligatoires » (article 38) où le litige est 

indivisible pour une raison précise. Les parties peuvent joindre leur action lorsque les demandes sont 

liées en faits ou en droit (lorsqu’il existe « un lien suffisant ») ou lorsqu’elles font valoir un droit commun, 

par exemple, elles sont copropriétaires d’un bien. Lorsqu’un demandeur a des réclamations contre 

plusieurs défendeurs, ils ne peuvent être assignés dans une seule procédure qu’à condition que les 

réclamations aient un fondement identique, par exemple un propriétaire poursuivant plusieurs 

locataires pour le même motif. 

2.  Toute règle relative à la jonction des instances est strictement liée à la compétence du juge. 

L’article 36(1)(b) souligne que la jonction n’est possible que si le juge est compétent à l’égard de toutes 

les demandes et les parties. Il ne crée pas une règle de compétence propre 131. 

3.  La principale différence entre la jonction volontaire et la jonction obligatoire des instances réside 

dans les conséquences procédurales. Dans le premier cas, les demandes restent distinctes et ne sont 

formellement regroupées que pour une audition conjointe ou l’administration des preuves. Chaque 

partie agit donc pour son propre compte sans que ses effets affectent la procédure en ce qui concerne 

les litisconsorts. Le juge doit également traiter les litisconsorts séparément et, par exemple, les 

convoquer individuellement aux audiences. Le litisconsortium favorise la bonne administration de 

l’instance et sert le principe de proportionnalité (voir les articles 5, 6, 37, 49 et 50) 

4.  L’article 36(1) traite du cas où plusieurs demandeurs engagent ensemble une action ainsi que 

du cas où un ou plusieurs demandeurs engagent une action contre plusieurs défendeurs. Même si les 

conditions de l’article 36(2) sont remplies, le juge doit pouvoir traiter ces actions de façon souple. Aussi, 

 

131  Dans un contexte transfrontalier, l’article 8(1) du Règlement (UE) n°1215/2012 du Parlement européen et 

du Conseil du 12 décembre 2012 concernant la compétence judiciaire, la reconnaissance et l’exécution des décisions 
en matière civile et commerciale (le Règlement de Bruxelles Ibis) constitue le fondement de la jonction des instances 
lorsque les parties sont domiciliées dans des Etats membres de l’Union européenne différents.  
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cette disposition donne au juge le pouvoir de disjoindre les demandes en des procédures séparées. Pour 

la jonction d’actions intentées séparément, voir l’article 37. Dans le cas de véritables réclamations de 

masse, où il y a des centaines ou des milliers de demandeurs ou de nombreux défendeurs, une simple 

jonction d’instances peut ne pas être un moyen efficace d’administrer les litiges et de traiter les 

nombreux aspects techniques, par exemple en ce qui concerne la notification ou l’exécution provisoire. 

Pour ces raisons, ces demandes sont traitées dans la Partie XI. 

Article 37. Jonction d’instances 

Dans l’intérêt d’une bonne administration de la justice, le juge peut ordonner la 

jonction de plusieurs instances pendantes devant lui. 

Sources : 

Principe ALI/UNIDROIT 12.5.  

Commentaires : 

1.  Si les parties n’engagent pas à l’origine une unique procédure ou n’attraient pas plusieurs 

défendeurs conjointement, le juge devrait pouvoir joindre les instances. 

2.  Les conditions de l’article 36(1) doivent être remplies pour effectuer la jonction d’instances en 

vertu de l’article 37, et une telle jonction doit être dans l’intérêt d’une bonne administration de la justice. 

3.  La jonction des procédures pendantes devant différentes juridictions ne doit pas méconnaître 

les règles de compétence (voir l’article 146(2), commentaire 4). 

Article 38. Indivisibilité du litige 

1) En cas d’indivisibilité du litige, les actions doivent être exercées 

conjointement par ou contre les parties. 

2) Un acte de procédure accompli par une ou plusieurs des parties produit effet 

à l’égard des autres. 

3) En cas de résolution amiable, désistement ou acquiescement, l’acte ne 

produit effet que si toutes les parties y consentent.  

Commentaires : 

1.  L’indivisibilité du litige est un concept de procédure qui suit les classifications et qualifications 

du droit matériel. Lorsque les droits ou les obligations de plusieurs personnes sont si étroitement liés 

qu’ils ne peuvent pas être tranchés différemment, ou lorsque des personnes détiennent conjointement 

un droit et que le juge ne peut donc statuer que cette base unique, sa décision s’imposant à tous les 

demandeurs ou défendeurs, la jonction est nécessaire. On trouve de semblables situations lorsque les 

demandeurs ne peuvent agir que conjointement en vertu du droit matériel ou lorsque les défendeurs 

ne peuvent être soumis qu’à une responsabilité conjointe. Si le litige est effectivement indivisible, 

l’action doit être exercée conjointement par ou contre les parties, faute de quoi l’action sera rejetée. 

2.  Dans certains systèmes juridiques européens, l’indivisibilité du litige a pour conséquence 

nécessaire que si l’une des parties ne comparait pas, elle est réputée représentée par le ou les 

litisconsorts et ne peut donc faire l’objet d’aucun jugement par défaut 132. L’article 38(2) et (3) adopte 

une conception plus large 133, selon laquelle tout acte de procédure de l’une des parties produit les 

mêmes effets à l’égard de tous les litisconsorts, sous réserve des cas prévus à l’article 38(3). 

 

132  Voir par exemple, Autriche CPC Sec. 14 ; Bulgarie CPC Sec. 216(2) ; Allemagne CPC Sec. 62 ; Grèce CPC 
article 76(4). 
133  Voir par exemple, Grèce CPC article 76(3) ; Suède CPC Ch.14 Sec. 8(2) ; Suisse CPC fédéral, article 70(2). 
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3.  Les situations décrites à l’article 38(3) sont exceptionnelles car la résolution amiable, la 

renonciation ou l’acquiescement par lesquels le défendeur reconnaît la validité de la demande et non 

pas simplement des faits particuliers, mettront fin totalement ou partiellement à l’instance et aucune 

décision sur le fond ne sera nécessaire. Aussi tous les litisconsorts doivent-ils participer à la résolution 

amiable, ou consentir à la renonciation ou à l’acquiescement. 

 Intervention 

Article 39. Intervention volontaire à titre principal 

En première instance ou avec l’autorisation de la cour en appel, toute personne 

qui prétend avoir un droit à faire valoir dans le cadre du litige peut intervenir 

volontairement à l’instance contre une ou plusieurs des parties initiales. 

Sources : 

Principe ALI/UNIDROIT 12.2. 

Commentaires : 

1.  L’intervention volontaire à titre principal est un concept largement accepté, mais dont les 

conditions de mise en œuvre diffèrent entre les pays européens. L’article 39 est une règle qui renvoie 

au droit de la juridiction saisie et devrait donc avoir un champ d’application limité. Il permet à un tiers 

d’intervenir de sa propre initiative dans les cas où il prétend faire valoir un droit en cause dans un litige 

pendant entre des parties. En termes de compétence, le tiers peut bénéficier du fait que la procédure 

est déjà engagée et qu’il peut poursuivre les deux parties devant le tribunal saisi de l’instance. L’article 

39 par exemple autorise un tiers à intervenir à l’instance lorsqu’il prétend être propriétaire d’un bien 

immobilier que le demandeur et le défendeur prétendent également posséder. 

2.  L’article 39 présuppose que le tiers a le droit d’intervenir et que l’intervention n’est pas soumise 

à l’autorisation ou à la discrétion du juge 134. Si les conditions d’une telle intervention ne sont pas 

remplies, toute demande ou procédure introduite par le tiers sera rejetée sur la base des règles 

générales de procédure. 

3.  Les systèmes juridiques européens diffèrent en ce qui concerne les conditions de l’intervention 

volontaire à titre principal et le moment auquel elle peut intervenir dans une procédure d’appel. L’article 

39 reflète l’approche largement acceptée selon laquelle l’intervention volontaire, en première instance, 

est autorisée à tout moment. Si l’intervention était autorisée jusqu’au prononcé du jugement définitif 

et exécutoire, l’intervenant pourrait voir sa capacité de présenter de nouveaux faits et éléments de 

preuve limitée selon les systèmes d’appel. Aussi, l’article 39 exige l’autorisation de la cour pour toute 

intervention volontaire en appel et la cour, dans l’exercice de son pouvoir discrétionnaire, prendra en 

considération les avantages d’une telle intervention compte tenu de l’objet de la procédure d’appel (voir 

les articles 169 et 174). 

4.  L’intervenant devenant partie à la procédure, les articles 29 à 33 s’appliquent automatiquement 

dès l’intervention. 

Article 40. Intervention volontaire à titre accessoire 

1) Toute personne ayant un intérêt légitime au succès d’une prétention formée 

par une partie peut intervenir à titre accessoire au soutien de celle-ci 

jusqu’à la clôture des débats. 

2) L’intervenant au soutien d’une partie ne peut s’opposer aux actes de 

procédure déjà effectués. Il peut accomplir tout acte de procédure que la 

 

134  Voir par exemple, Belgique CPC Sec. 813 ; Bulgarie CPC Sec. 225 ; Hongrie CPC Sec. 55, 56 ; Suède CPC 
Sec. 10). 
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partie principale peut effectuer elle-même, sous réserve qu’il n’entre pas en 

contradiction avec un acte antérieurement accompli par cette partie. 

Commentaires : 

1.  L’intervention au soutien d’une partie, ou intervention à titre accessoire, existe dans de 

nombreux systèmes juridiques européens. Il peut s’agir d’une intervention volontaire d’un tiers ou bien 

d’une intervention forcée résultant de la mise en cause par l’une des parties (voir l’article 42). Sous la 

forme la plus courante, l’intervention accessoire permet à une personne qui n’était pas initialement 

partie à la procédure d’intervenir en faveur d’une des parties lorsque le succès de sa prétention dans 

l’instance en cours affecte les intérêts ou la situation juridique de l’intervenant. 

2.  Les effets de l’intervention diffèrent considérablement entre les pays européens. En France et 

dans les pays qui ont adopté le système français 135, l’intervenant devient partie à l’instance et le 

jugement s’impose à lui. Toutefois, l’intervention étant accessoire à la demande principale, l’intervenant 

ne peut participer à une procédure de premier ou deuxième recours que si la partie principale forme 

elle-même un tel recours. L’intervenant peut néanmoins former appel en son nom propre si le défendeur 

ne le conteste pas, auquel cas la cour d’appel ne pourra pas rejeter le recours. Dans d’autres pays 

européens, la cour ne statuera pas sur la prétention de la partie principale à l’encontre de l’intervenant 
136. L’intervenant ne devient pas partie au litige, mais peut agir dans l’intérêt de la partie principale ou 

même accomplir pour elle des actes de procédure. Néanmoins, un jugement définitif s’imposera au tiers 

s’agissant d’une intervention forcée (article 42), y compris lorsque le tiers refuse d’intervenir à la 

procédure. Toutefois cet effet n’est pertinent que dans tout litige ultérieur entre la partie principale et 

le tiers. Afin d’éviter des règles complexes sur l’effet contraignant d’un jugement entre les parties vis-

à-vis des tiers, l’article 42 énonce que le tiers devient partie au litige. 

3.  Certains systèmes juridiques européens, tels que la Belgique, la France ou l’Allemagne, 

autorisent l’intervention volontaire accessoire à tout moment jusqu’à la fin de l’instance et l’intervenant 

prend l’affaire en l’état. Cela approche est reflétée comme principe général dans l’article 40(1). Etant 

donné que le juge doit statuer sur la demande d’intervention (article 41), il peut évaluer les avantages 

et les inconvénients d’une telle intervention dans une procédure d’appel. 

4.  Il est aussi généralement admis qu’un intervenant non seulement doit accepter la situation 

procédurale en l’état au moment de son intervention, mais qu’il ne peut agir en contradiction avec des 

actes antérieurement accomplis par la partie principale. Il ne peut donc agir qu’au soutien de la partie, 

et n’est pas autorisé à accomplir des actes de procédure incompatibles ou contradictoires avec ceux de 

la partie principale 137. 

Article 41. Notification d’une intervention volontaire 

1) Toute personne souhaitant intervenir à l’instance en application des articles 

précédents doit en présenter la demande au juge. Cette demande indique le 

fondement sur lequel elle est formée et elle doit être notifiée aux parties 

initiales. 

2) Les parties sont entendues à propos de la demande d’intervention 

présentée. Le juge peut ordonner la comparution à l’audience du demandeur 

à l’intervention et des parties initiales. 

3) Sauf décision contraire du juge, la demande d’intervention volontaire ne 

suspend pas l’instance. 

 

135  Voir par exemple, article 331-333 du CPC français et Sec. 223 du CPC bulgare. 

136  Voir par exemple, Autriche [affaire OGH JBl. 1997, 368], Allemagne CPC Sec. 72-74, 68 ; Hongrie CPC Sec. 
58-60 ; Italie CPC Sec. 106, 167 (2), 272 ; Suède Ch. 14 Sec. 12 ; Suisse article 80, 77. 
137  Voir par exemple, Allemagne CPC Sec. 67 ; Grèce CPC article 82; Suisse CPC fédéral, article 76 [2]. 
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Commentaires : 

1. L’article 41 ne s’applique à l’article 39 que dans la mesure où une autorisation est nécessaire 

pour une intervention principale dans l’instance d’appel. Il ne s’applique pas à une intervention 

principale dans une procédure en suspens en première instance. 

2.  Il est largement admis que l’intervention en faveur de l’une des parties nécessite une 

autorisation du juge. Une demande formelle à cet effet est donc nécessaire et elle doit être notifiée 

formellement aux parties. Le juge devrait entendre les parties avant de se prononcer sur la demande 

d’intervention (article 41(2)). Si les conditions énoncées à l’article 40(1) ne sont pas remplies, le juge 

ne devrait pas autoriser l’intervention. En cas de différend sur la recevabilité de la demande 

d’intervention, l’instance ne devrait pas être retardée et le juge pourrait poursuivre la procédure afin 

d’éviter qu’une telle demande soit faite de manière abusive (article 41(3)). 

3.  Les articles 40 et 41 reprennent le principe selon lequel l’intervenant devient une partie à 

l’instance de sorte que la décision statuant sur la demande dont il fait l’objet est susceptible de passer 

en force de chose jugée. Par conséquent, la notification de la demande en intervention forcée (article 

42) doit satisfaire aux exigences d’un acte introductif d’instance et une notification formelle est donc 

nécessaire. 

Article 42. Intervention forcée 

1) Une partie peut mettre en cause un tiers si, dans l’hypothèse où sa demande 

serait jugée mal fondée ou ses moyens de défense rejetés, un litige pourrait 

survenir entre cette partie et ce tiers. 

2) Le tiers mis en cause conformément à l’alinéa précédent devient partie à 

l’instance, à moins que le juge, sur la demande qui lui est faite, n’en décide 

autrement. 

3) La notification de la demande en intervention forcée expose l’objet du litige 

et les raisons justifiant cette intervention. 

Commentaires : 

1.  L’article 42(1) énonce les conditions de l’intervention forcée d’un tiers. Il faut que la partie 

établisse qu’un litige pourrait survenir avec ce tiers si sa prétention était rejetée dans l’instance en 

cours. Par exemple, dans un litige entre le vendeur d’un véhicule et l’acheteur alléguant qu’il est 

défectueux, le vendeur pourrait avoir un recours contre le fabricant de l’automobile s’il est tenu 

responsable dans le litige avec l’acheteur. Le vendeur pourrait donc mettre en cause le fabricant. Le 

rejet de la demande ou des moyens de défense au sens de l’article 42(1) peut être partiel ou total. 

2.  Selon l’article 42, le tiers mis en cause devient partie à l’instance, de sorte que la décision 

statuant sur la demande dont il fait l’objet est susceptible de passer en force de chose jugée. Par 

conséquent, la notification de la demande en intervention forcée doit satisfaire aux exigences d’un acte 

introductif d’instance et une notification formelle est donc nécessaire. 

3.  L’article 42 pourrait entraîner la modification des règles de compétence existantes, matière qui 

n’est pas traitée par les présentes Règles. Si le tiers devient une partie à l’instance en cours, 

généralement en tant que défendeur, que le juge saisi soit compétent ou non relativement à une action 

contre le tiers en vertu des règles de compétence applicables, l’intervention forcée aurait des effets très 

larges non couverts par l’article 42, sauf à ajouter une règle de clarification sur la compétence telle que 

celle énoncée à l’article 8(2) du Règlement de Bruxelles Ibis. En revanche, dans le système français, le 

tiers ne pourra pas décliner la compétence du juge, même en invoquant une clause attributive de 

compétence avec la partie qui l’a mis en cause 138. En l’absence d’une règle traitant de la compétence 

à l’égard du tiers, le juge doit déclarer irrecevable la demande d’intervention forcée (voir l’article 42(2)). 

 

138  Voir l’article 333 du CPC français. 
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4.  L’article 42 ne permet pas au juge d’inviter les parties à mettre en cause un tiers ou à procéder 

d’office à une intervention forcée. 

5.  Voir l’article 54 sur l’application de cette Règle aux défendeurs. 

Article 43. Amicus curiae 

1) Toute personne physique ou morale, ou toute autre entité, peut soumettre 

au juge, avec son autorisation ou à son invitation, un avis relatif à des 

questions importantes soulevées dans le litige en cause. 

2) Avant d’autoriser ou de solliciter un avis en application de l’alinéa 

précédent, le juge consulte les parties. 

Sources : 

Principe ALI/UNIDROIT 13. 

Commentaires : 

1.  L’article 43 autorise des « entités » à agir comme amicus curiae. Les entités comprennent les 

organisations publiques ou privées non constituées en société, les organisations non gouvernementales 

et autres groupes d’intérêt, les régulateurs publics et le médiateur. 

E. Substitution et succession de parties 

Article 44. Substitution et succession 

1) En tout état de cause, le juge permet la substitution ou la succession d’une 

partie par une autre personne lorsque la loi le requiert. 

2) En tout état de cause, le juge peut autoriser la substitution ou la succession 

d’une partie par une autre personne dans l’intérêt d’une bonne 

administration de la justice. 

3) À moins que le juge n’en décide autrement, l’instance se poursuit dans l’état 

où elle se trouvait au moment de la substitution ou de la succession des 

parties. 

Sources : 

Principe ALI/UNIDROIT 12.3. 

Commentaires : 

1.  L’article 44 couvre deux situations. La première est la substitution volontaire, par exemple 

lorsqu’un demandeur découvre qu’il a assigné le mauvais défendeur ou lorsqu’un demandeur n’est pas 

la bonne partie parce que, par exemple, au lieu d’introduire la procédure au nom de l’entreprise, son 

représentant légal l’a intentée en son propre nom. Dans de nombreux systèmes juridiques européens 

comme la France ou la Belgique, il n’est pas possible d’opérer la substitution avant le jugement définitif. 

Lorsqu’une personne n’est pas la bonne partie, le jugement définitif statuera généralement que la 

procédure a été engagée contre le mauvais défendeur. Dans d’autres pays européens comme 

l’Allemagne ou le Royaume-Uni, il est possible d’effectuer la substitution d’une partie par la partie 

appropriée dès que l’erreur est connue. La substitution peut être soumise au consentement des parties 

ou à l’approbation du juge. Cette approche, qui est celle adoptée ici, réduit les délais et favorise la 

proportionnalité dans la procédure. 

2.  La seconde situation couverte par l’article 44(1) est la succession de parties résultant de la 

cession de la demande, de la cession d’obligations, du décès d’une partie, de la perte de la capacité 

d’agir en justice ou de l’insolvabilité. 



Projet consolidé 
 

88 

3.  Lorsque le droit matériel ou d’autres règles de procédure, comme en matière de droit de 

l’insolvabilité, exigent la substitution d’une partie, le juge ne peut normalement pas la refuser (article 

44(1)). Dans les autres cas, le juge ordonnera que la substitution ait lieu conformément à l’article 44(2). 

En règle générale, la procédure n’est pas suspendue par la substitution ou la succession, mais le juge 

pourrait accorder du temps à la partie concernée pour qu’elle prépare sa cause convenablement. Le 

juge pourra ainsi accorder une prorogation des délais de procédure. 

4.  La décision du juge relative aux dépens (article 239) doit notamment tenir compte des frais de 

la partie substituée et de leur remboursement éventuel en fonction des circonstances spécifiques de la 

procédure (voir généralement l’article 241). 

SECTION 3 – Litiges transnationaux 

Article 45. Capacité d’une personne étrangère à être partie à la procédure 

La capacité d’être partie d’une personne de nationalité étrangère ou d’une 

personne morale enregistrée en dehors de l’État du juge saisi est vérifiée, pour la 

première, selon la loi de l’État de sa résidence habituelle ou de sa nationalité et, 

pour la seconde, selon la loi de l’État de l’enregistrement. 

Commentaires : 

1.  Il est généralement admis que la capacité des étrangers à être partie à une procédure doit être 

appréciée conformément à la loi du pays de leur nationalité. Lorsqu’un individu a la capacité juridique 

selon la loi du pays de sa nationalité, il aura la capacité d’être partie à la procédure. 

2.  Nonobstant l’approche généralement acceptée, l’article 45 adopte le principe de détermination 

de la capacité juridique qui se trouve largement reflété dans les règles européennes de conflits de lois, 

à savoir qu’en l’absence de choix des parties, la loi applicable est déterminée par la loi de l’Etat de la 

résidence habituelle des personnes concernées et non par celle de l’Etat de la nationalité 139. 

Il est également établi par la jurisprudence de la Cour de justice de l’Union européenne que les sociétés 

immatriculées dans un Etat membre de l’Union européenne peuvent transférer leur siège sans perdre 

la capacité juridique, et donc la capacité à être partie à une instance juridictionnelle, dont elle jouit dans 

son Etat de constitution. L’article 45 étend cette règle aux personnes qui ont leur résidence habituelle 

ou qui sont enregistrées en dehors de l’Union européenne. 

Article 46. Capacité à agir en justice 

1) La capacité à agir en justice d’une personne ne résidant pas dans l’État du 

juge saisi est vérifiée selon la loi de l’État de sa résidence habituelle ou de 

sa nationalité. 

2) Une personne ne résidant pas dans l’État du juge saisi et qui n’a pas la 

capacité d’exercer une action en justice selon le droit de sa résidence 

habituelle ou de sa nationalité mais qui a cette capacité selon le droit du 

juge saisi, peut agir en justice en son propre nom. 

3) La capacité à agir en justice d’une personne morale enregistrée en dehors 

de l’État du juge saisi est vérifiée selon la loi de l’État de l’enregistrement. 

 

139  Voir par exemple, les Règlements Rome I and II ainsi que le Règlement (UE) n ° 650/2012 du Parlement 
européen et du Conseil du 4 juillet 2012 relatif à la compétence, la loi applicable, la reconnaissance et l’exécution 

des décisions, et l’acceptation et l’exécution des actes authentiques en matière de successions et à la création d’un 
certificat successoral européen. Voir également la jurisprudence de la Cour de Justice de l’Union européenne sur le 
transfert de siège des sociétés au sein de l’Union européenne (Affaire Überseering, Centros, Inspire Art). 
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Commentaires : 

1.  Il est généralement admis que la capacité à agir en justice est en principe régie par la même 

loi que celle qui détermine la capacité d’être partie à la procédure. Néanmoins, les non-résidents qui 

n’ont pas la capacité d’agir en justice en vertu de la loi du pays de leur résidence habituelle peuvent 

toujours agir en leur nom s’ils ont la capacité d’agir dans l’Etat du juge saisi (voir l’article 30 sur la 

capacité d’agir en justice). 

2.  Une association étrangère devrait avoir le même droit d’intenter une action dans l’Etat du juge 

saisi qu’une association enregistrée dans cet Etat, à moins toutefois qu’une autorisation administrative 

soit requise (voir les articles 204 à 205 et 208 et suivants). 

PARTIE III – MISE EN ÉTAT  

Article 47. Diligences des parties 

Les parties présentent leurs demandes, leurs moyens de défense, leurs 

allégations factuelles et leurs propositions de preuve le plus tôt et le plus 

complètement possible, de manière à permettre la conduite diligente de l’instance 

en vue d’obtenir un jugement dans un délai raisonnable. 

Sources : 

Principes ALI/UNIDROIT 7, 11 et 22. 

Commentaires : 

1.  En règle générale, la responsabilité d’une résolution efficace et rapide du différend est partagée 

entre le juge et les parties (voir l’article 2). Le juge ne sera pas en mesure de s’acquitter de son 

obligation générale de conduire l’instance (voir l’article 4) sans la coopération des parties (voir l’article 

3(b) et (e)). L’article 47 énonce l’obligation imposée aux parties de coopérer avec le juge, et le contenu 

de cette obligation. 

2.  Certains codes européens de procédure civile fixent de courts délais aux différentes étapes 

procédurales à entreprendre par les parties conformément à leur obligation de conduire la procédure 

de manière responsable, dans le respect des objectifs de rapidité et d’efficacité. En outre, ils donnent 

au juge le pouvoir de proroger les délais lorsque cela est approprié, par exemple si une partie n’a pu 

respecter le délai initialement imparti pour des raisons indépendantes de sa volonté. D’autres codes 

européens de procédure ont une approche plus souple, prévoyant des délais flexibles qui peuvent être 

adaptés aux besoins de l’affaire selon les circonstances de l’instance, pour l’accomplissement des 

obligations procédurales. Dans cette approche, le calendrier de la procédure est généralement considéré 

comme constituant un élément essentiel de l’office du juge dans sa conduite active de l’instance (voir 

les articles 2, 4 et 49 (4)), et les délais spécifiques sont l’exception plutôt que la règle (voir par exemple, 

les articles 54(1), 156, 159, 165, 179(3) et 183). 

3.  L’efficacité d’un calendrier souple de procédure repose sur la diligence des parties à fournir au 

juge toutes les informations nécessaires et pertinentes les concernant. Pour s’acquitter efficacement de 

sa responsabilité de conduite de l’instance, le juge doit avoir la coopération des parties, ce qui justifie 

l’obligation énoncée dans cet article de fournir les informations utiles le plus tôt possible. A cet égard, 

le devoir de coopération des parties dans le cadre des préliminaires procéduraux avant saisine du juge, 

avec l’échange d’informations concernant les éléments clés du différend et l’établissement d’un 

calendrier possible de la procédure, facilite la communication ultérieure des informations au juge (voir 

l’article 51). 

4.  La coopération entre le juge et les parties pour un déroulement efficace de l’instance ne signifie 

toutefois pas que les parties sont tenues de fournir au juge toutes les informations pertinentes, 

concernant par exemple les éléments de fait et de preuve, dès le début de la procédure. Pour que la 

coopération et la conduite de la procédure soient efficaces, le juge et les parties veillent à ce que ces 

pièces soient présentées à un moment approprié, compte tenu des circonstances de l’affaire, afin que 
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le juge puisse organiser son office dans de bonnes conditions (voir l’article 27, commentaire 3). Par 

conséquent, et conformément au principe de proportionnalité (voir les articles 5 à 7), il suffirait 

généralement que les parties communiquent au juge, au stade initial de la procédure, leurs allégations 

concernant les points de faits et les preuves, pour autant que leur pertinence soit à ce moment 

raisonnablement claire et prévisible. La coopération entre les parties les oblige à prendre des mesures 

raisonnables, sans qu’il s’agisse d’une obligation absolue ou stricte. Pour veiller à ce que les parties 

s’acquittent de leur obligation de coopérer, le juge devrait surveiller leur conduite tout au long de 

l’instance et vérifier que les parties prennent les mesures qu’il estime nécessaires pour une bonne 

administration de la procédure (voir les articles 4(3), 24(1) et (2), 25(3), 26(2) et 48). 

Article 48. Vigilance du juge 

En tout état de cause, le juge vérifie que les parties et leurs avocats se conforment 

aux dispositions de l’article 47 et à toute décision prononcée en vertu de 

l’article 49. 

Sources : 

Principes ALI/UNIDROIT 7.1, 14, 22.1 et 2. 

Commentaires : 

1.  Les dispositions de l’article 48 doivent être lues conjointement avec les règles générales sur la 

coopération entre les parties et le juge (voir les articles 2 à 4). Elles traitent également de l’obligation 

incombant au juge de vérifier que les parties se conforment à leurs obligations (voir l’article 4(3)). 

L’article 48 vise spécifiquement le devoir des parties d’agir avec diligence afin en vue d’obtenir un 

jugement dans un délai raisonnable (voir l’article 47) et de se conformer aux décisions de mise en état 

(voir les articles 49 et 50). 

2.  Le juge est tenu de vérifier que les parties se conforment à leurs obligations procédurales. D’une 

part, il doit vérifier la manière dont les parties gèrent leurs propres risques procéduraux, comme la 

présentation de tous les faits pertinents (voir l’article 24(1)), des moyens de preuve suffisants (voir les 

articles 25(1) et 94) et des moyens de droit (voir l’article 26(1)) afin de convaincre le tribunal du bien-

fondé de leur cause. En outre, il doit contrôler si les parties s’acquittent correctement et en temps voulu 

de leurs obligations, dont le non-respect peut entraîner un certain nombre de conséquences, comme la 

forclusion (voir les articles 27, 47 et 93) et des sanctions (voir les articles 27(3), 54(3), 88(1)b) et (3), 

99(a) et 110), comme le paiement des frais, d’amendes civiles ou astreintes, ou encore la condamnation 

pour outrage à la juridiction (voir les articles 27(3) et (4) et l’article 99(b)). 

3.  Le juge ne peut pas sanctionner une partie s’il n’a pas rempli efficacement son rôle de 

surveillance en s’abstenant d’inviter les parties défaillantes à remédier au non-respect de leurs 

obligations en vertu des présentes Règles (voir l’article 27(1)). 

4.  Voir en outre l’article 33, qui établit l’obligation du tribunal de s’assurer du respect des articles 

29 à 31 et lui permet de prendre toute mesure nécessaire à cet effet.  

Article 49. Mesures de mise en état 

Lorsque cela est nécessaire à la bonne administration de la procédure, le juge 

doit notamment :  

1) encourager les parties à régler amiablement leur différend, en tout ou 

partie, et, le cas échéant, à recourir à un mode alternatif de résolution ;  

2) fixer des audiences de mise en état ; 

3) déterminer le type et la forme de la procédure ; 

4) prévoir un calendrier de procédure fixant les délais de procédure imposés 

aux parties et à leurs avocats ;  
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5) limiter le nombre et la longueur de leurs conclusions à venir ; 

6) déterminer l’ordre dans lequel les questions doivent être examinées et si 

les procédures doivent être jointes ou disjointes;  

7) identifier les questions préalables de compétence, de prescription, de 

mesures provisoires susceptibles d’être réglées par une décision anticipée 

à l’issue d’audiences spécifiques de procédure ;  

8) prendre en compte les questions relatives à la représentation des parties à 

l’instance, aux conséquences des changements éventuels relatifs à ces 

parties, ainsi qu’à l’intervention de tiers ou la participation d’autres 

personnes intéressées ;  

9) prendre en considération les modifications des demandes et des défenses, 

ainsi que les propositions de preuve, à la lumière des moyens des parties ;  

10) ordonner la comparution des parties ou de leur représentant légal, 

préalablement informés de toutes les questions se rapportant à la 

procédure ; 

11) examiner la disponibilité, la recevabilité, la forme, la communication et 

l’échange des preuves et, le cas échéant,  

a) statuer sur l’admissibilité des preuves ; 

b) ordonner l’administration de preuves. 

Sources : 

Principes ALI/UNIDROIT 7, 22.2 et 14 ; Règles transnationales de procédure civile (Etude des 

Rapporteurs), Règle 18. 

Commentaires : 

1.  L’article 49 énonce l’obligation générale du juge d’assurer la conduite active de l’instance (article 

4(1)), qui fait partie du principe de coopération (articles 2 à 4). Certains codes de procédure des 

systèmes juridiques européens ne précisent pas les moyens par lesquels le juge conduit l’instance, et 

se limitent à énoncer cette fonction dans une règle générale. A l’heure actuelle, il existe cependant une 

forte tendance législative à énumérer les moyens par lesquels le juge met l’affaire en Etat, l’expérience 

sous l’angle historique et comparatif montrant qu’il peut être utile de rappeler au juge l’étendue de ses 

pouvoirs, compétences et fonctions, et de l’aider dans l’organisation de la procédure afin qu’il assure 

un degré approprié de contrôle de l’instance et prenne les mesures de nature à guider les parties dans 

le bon déroulement du litige. 140 

2.  Traditionnellement, la théorie de la procédure continentale fait la distinction entre les aspects 

d’organisation ou procéduraux de l’instance et sa dimension matérielle ou substantielle (voir l’article 

24). Les premiers comprennent la détermination et suivi du calendrier et des étapes de la procédure, 

tandis que la seconde implique la vérification par le juge de la pertinence des faits et des moyens de 

preuve pour la cause des parties, y compris des orientations visant à mettre les parties à l’abri de 

manquements dans la présentation de leurs moyens. Aujourd’hui, la mise en l’état des aspects 

 

140  Voir, par exemple, en particulier les  articles 760 et suivants, 763 à 771 du CPC français qui énumèrent les 
mesures de mise en état possibles à la disposition du président de l’organe judiciaire et du juge d’instruction; les 
articles 415 à 429 du CPC espagnol qui énumèrent quasiment tous les moyens disponibles de mise en état applicables 
lors d’une audition de mise en état initiale; en particulier le paragraphe 273 du CPC allemand; les Règles de 
procédure civile anglaise, Partie 3, en particulier les Règles 3.1 et 3.1.A, pour des cas complexes, Partie 29 avec 
Directive de la pratique 29 et pour le tribunal du commerce, Partie 58 avec Directive de la pratique 58; l’article 185 
du CPC italien; le CPC autrichien, paragraphes 180(2), 182, 183, 257, 258; les articles 56, 124 à 127 du CPC suisse; 

le projet de Règles de procédure de juridiction unifiée du brevet, article 9 et articles 331 et suivants, en particulier 
les listes aux articles 332 et 334; pour les Pays-Bas, voir en particulier l’article 7.6 des Règles des Chambres 
internationales du Tribunal du district et de la Cour d’appel d’Amsterdam (NCC).  
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organisationnels ou procéduraux est un point commun à toutes les cultures procédurales européennes, 

soit qu’elles laissent traditionnellement au juge le rôle prépondérant dans le déroulement de la 

procédure soit qu’elles reconnaissent ce rôle aux parties. En revanche, des différences existent toujours 

en ce qui concerne la conduite matérielle ou substantielle de l’instance. Dans certains systèmes 

juridiques européens, elle est une obligation stricte, tandis que dans d’autres, elle est considérée comme 

relevant du pouvoir discrétionnaire du juge, et qui l’exerce de façon flexible. D’autres pays suivent une 

conception mixte combinant obligations strictes et mesures discrétionnaires. D’autres encore, comme 

les systèmes de common law, ne reconnaissent pas la conduite matérielle ou substantielle de l’instance. 

Les Règles adoptent la troisième solution mixte, certains pouvoirs d’administration de la procédure 

relevant des devoirs impératifs du juge qui doit s’y conformer, d’autres étant laissés à la discrétion du 

juge. 

3.  Si les différences d’approches sont mises en lumière par l’analyse théorique, dans la pratique 

une telle différenciation nette n’est ni possible ni particulièrement utile. Les aspects organisationnels et 

les questions substantielles sont interdépendants et la conduite de l’instance concerne les uns comme 

les autres. Cela tient simplement au fait qu’une organisation efficace de la procédure n’est possible que 

si le juge comprend les questions de fond en cause sur la base de la communication avec les parties. 

Par conséquent, l’article 49 n’énumère pas les mesures de mise en état selon qu’elles peuvent être 

classées comme étant organisationnelles ou substantielles. Plutôt, il les présente dans l’ordre dans 

lequel elles pourraient être envisagées lors des différentes étapes de la procédure. Il va de soi que 

l’ordre ici suggéré pourrait être conçu différemment.   

4.  Toutes les mesures de mise en état trouvent des développements correspondants dans d’autres 

Règles qui en précisent les modalités. Les commentaires qui suivent visent à donner un aperçu des 

principales règles qui correspondent à chacune des mesures mentionnées. 

(i) Efforts de résolution amiable : articles 3(a), 9, 10, 26(3), 51, 57 et suivants, 141, 241(2), 

221 et suivants, 229 et suivants. 

(ii) Auditions de mise en état : articles 61, 65(3), 66(2) et 178(2). 

(iii) Type et forme de la procédure : certains codes nationaux de procédure civile prévoient 

différentes voies procédurales adaptées au degré de complexité de l’affaire. Le Règlement (CE) 

861/2007 du 11 juillet 2007 instituant une procédure européenne de règlement des petits litiges 

dans les affaires transnationales contient des règles de procédure spéciales pour les procédures 

simplifiées, et des formes nationales de procédure de règlement des petits litiges sont toujours 

en vigueur pour les affaires nationales dans la plupart des Etats membres de l’Union européenne, 

ainsi que dans d’autres pays européens. Dans certains pays, les litiges de faible montant sont 

soumis à des règles de compétence spéciale, auquel cas le type de procédure et la compétence 

sont déterminés en même temps (article 49(7)). Les Règles proposent des modèles pour les 

procédures civiles ordinaires et laissent en principe aux différents pays la détermination des 

aspects de procédures nationales, par exemple en matière documentaire ou de recouvrement. 

Cette détermination peut du reste être facilitée par l’utilisation flexible des pouvoirs du juge dans 

la conduite de l’instance cas tels qu’ils sont prévus dans les présentes Règles. Celles-ci 

contiennent toutefois des dispositions se rapportant à des types ou formes particuliers de 

procédure, quoiqu’en nombre limité. C’est le cas des requêtes conjointes résultant de l’accord 

des parties (articles 57 à 60 en relation avec l’article 26(3)), des procédures qui donnent lieu à 

un jugement anticipé définitif (article 65), des procédures sur des questions préliminaires (article 

66) qui modifient les Règles généralement applicables, des procédures utilisant des 

communications électroniques et des vidéoconférences (articles 18(4), 97(3)), ou des recours 

collectifs (articles 204 et suivants) ; ces différentes procédures font l’objet de règles spéciales de 

mise en état (articles 213, 215, 218(1)(e)). 

(iv) Calendrier et délais : articles 61(3), 92(1), 213(2), 215(3), 223(2)(b) et 232(b). 

(v) Limitation du nombre et de la longueur des conclusions : article 5 (proportionnalité) et 

article 11 (possibilité équitable pour les parties de présenter leur affaire). 
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(vi) Ordre des questions à juger : articles 64(5)(a) et 92(1). Articles 36 à 38, 146 sur la jonction 

des procédures et la disjonction ; 

(vii) Identification et séparation des questions préalables de compétence, de prescription et de 

mesures provisoires : articles 51(3)(c), 65(2)(a), 66(1)(a), 67, 184 et suivants. 

(viii) Représentation des parties : articles 14, 15, 29 à 32, 33, 164 sur les changements relatifs 

aux parties et articles 39-44 sur la participation de tiers. 

(ix) Modifications des demandes et des défenses ou les propositions de preuve : articles 23(1), 

27(1), 55, 59, 63(2), 64(4), 96. 

(x) Comparution et représentation des parties : articles 16(2), 49(10), 64(5)(b), 65(3), 66(2). 

(xi) Disponibilité, recevabilité, forme, communication et échange de preuves : articles 3(c), 25, 

51(2)(c), 53(2)(b) et (4), 55(1), 57(3)), 62(2), 63, 64(5)(c), (6) et (7), 88(3), 89 à 96, 97, 100 

et suivants, et 111 et suivants. 

Article 50. Décisions de mise en état 

1) D’office ou à la demande des parties, le tribunal peut rendre toute décision 

de mise en état. Lorsque des décisions sont prises sans consultation 

préalable des parties ou sur requête de l’une d’elles, les parties qui n’ont 

pas été entendues peuvent en demander la modification ou la rétractation 

à l’audience ou par écrit.  

2) Si les parties s’accordent sur une mesure de mise en état, le juge ne peut 

en décider différemment sans motif valable.  

3) Le juge peut, d’office ou à la demande d’une partie, modifier ou rapporter 

toute décision de mise en état.  

Sources : 

Principes ALI/UNIDROIT 7.2 et 14 ; Règles transnationales de procédure civile (Etude des Rapporteurs), 

Règles 18.3, 20, 22.1 et 22.2, 22.4, et 23. 

Commentaires : 

1.  Dans tous les systèmes juridiques européens, le code de procédure prévoit que le juge 

communique avec les parties par voie d’ordonnances ou de décisions pour une conduite efficace de 

l’instance conformément aux articles 48 et 49. Pour l’essentiel, ils ne prévoient pas de dispositifs pour 

prendre, révoquer ou modifier les décisions. Certains codes accordent une importance spécifique au 

droit des parties d’être entendues avant la prise de toute mesure par le juge. D’autres ne prévoient pas 

de véritables règles, ce qui peut conduire les juges à de mauvaises pratiques comme prendre des 

mesures sans avoir communiqué avec les parties à la manière d’un dirigeant d’entreprise ou d’un 

fonctionnaire agissant dans une économie dirigée. L’article 50 vise à garantir que les décisions de mise 

en état prévues par les Règles s’effectuent de manière efficace et dans le respect suffisant du droit des 

parties d’être entendues. Elles doivent être de nature à garantir que la procédure ne soit pas trop 

compliquée, longue et coûteuse (voir l’article 11). 

2.  L’article 50 prévoit un mécanisme souple selon lequel le juge peut prendre toute décision de 

mise en état d’office ou à la demande des parties. La consultation préalable des parties relève de la 

discrétion du juge. Il en va de même pour la modification ou la révocation des décisions (voir l’article 

50(1)). Pour donner effet au droit d’être entendues, les parties qui n’ont pas été entendues peuvent 

demander la modification ou la rétractation de la décision (voir l’article 50(1) et l’article 11 établissant 

le droit de répondre à toute décision du juge). La souplesse prévaut à nouveau et le juge pourra 

déterminer si ces observations doivent être présentées sous une forme orale ou écrite, exerçant son 

pouvoir discrétionnaire lorsqu’il accueille la demande d’une partie d’être entendue. L’importance du 

droit des parties d’être entendues est renforcée à l’article 50(2), qui oblige le juge à justifier son refus 

de prendre une mesure de mise en état concordée par les parties. 
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3.  De nombreuses règles sont en correspondance avec l’article 50: les articles 48 et 27, 28 sur le 

contrôle du respect des mesures ordonnées par le juge et les sanctions en cas de non-respect; les 

articles 92(1), (3), 99, 102(2), 104, 105(2), 106(2), 107, 110, 120(3), 121(3), 122(3), 126(2) et (4) 

concernant l’administration des preuves; l’article 178 sur la contestation immédiate des erreurs de 

procédure par le juge et la renonciation définitive des parties; et les articles 213(2) et (4), 215(3) et 

(4), 218(2), 219(2), 229 et 232(b) sur des variations spécifiques concernant les ordonnances 

concernant les recours collectifs. 

4.  Un problème grave dérivant de certains systèmes nationaux de procédure est la possibilité de 

former différents types de recours pour les erreurs de procédure devant les juridictions inférieures. D’un 

côté, la durée de l’instance peut être allongée si le seul recours contre des erreurs graves est l’appel de 

la décision définitive tranchant l’ensemble du litige. D’un autre côté, la disponibilité de recours 

immédiats et faciles à mettre en œuvre peut être une source importante de délais inutiles. Les présentes 

Règles, en principe, ne permettent pas de former des recours séparés contre les décisions statuant sur 

des erreurs de procédure. Cette règle générale est soumise à un nombre très limité d’exceptions (voir 

l’article 179). Dans certains cas, l’article 66 et l’article 130(1)(d) permettent qu’une question 

préliminaire de procédure qui pourrait être passée en chose jugée (voir l’article 148(1))) fasse l’objet 

d’un recours (voir l’article 153). Il appartient toutefois au juge d’apprécier sur la base de son pouvoir 

souverain d’appréciation, devant être exercé conformément aux devoirs attachés à son office (voir les 

articles 4 et 5), s’il y a lieu de statuer séparément sur des questions préliminaires de procédure. Dans 

l’exercice de ce pouvoir discrétionnaire, le juge peut envisager de permettre une procédure de recours 

faute de quoi son jugement pourrait, dans les circonstances de l’espèce, être déraisonnable. Dans de 

telles conditions, un manque général d’accès aux recours en cas d’erreurs de procédure ne devrait pas 

donner lieu à de réels risques d’abus. 

5.  L’article 50 ne régit pas les droits procéduraux des intervenants ou des tiers qui sont 

directement affectés par les décisions de mise en état. Des règles spéciales s’appliquent, dans certains 

cas en référence avec l’article 50. Les intervenants sont par exemple passibles de sanctions s’ils ne se 

conforment pas au devoir de contribuer à l’administration des preuves (voir l’article 99). Voir également 

les articles 27 et 28 concernant les moyens en demande et en défense. Les décisions exigeant la 

production des preuves (voir les articles 107 et 101) doivent être rendues par le juge conformément à 

l’article 50, de sorte que toute personne affectée par la décision puisse en demander le réexamen, la 

modification ou la rétractation (voir l’article 107(4)) ; les décisions concernant l’administration de la 

preuve rendues avant le début de la procédure et sans notification ne sont autorisées que dans des cas 

exceptionnels et les décisions rendues avant le début de la procédure et sans que le juge ait entendu 

les parties ou les non-parties concernées ne sont généralement pas autorisées (voir l’article 107(2) et 

(3)). Les intervenants ont, contrairement aux parties, un droit de recours général ayant contesté à 

temps les erreurs de procédure (voir les articles 178 et 180). 

6.  Voir l’article 27 sur les sanctions et l’article 48 sur la vigilance du juge. 

PARTIE IV – COMMENCEMENT DE LA PROCÉDURE 

SECTION 1 – Préliminaires procéduraux avant saisine du juge 

Article 51.  Devoir de promouvoir une résolution amiable du litige et une conduite 

efficace de l’instance 

1) Avant que la demande ne soit formée, les parties coopèrent afin d’éviter les 

différends et les coûts inutiles, et de faciliter la résolution amiable du 

différend ainsi que, en cas d’échec, la conduite appropriée de l’instance 

ultérieure conformément aux articles 2 à 11 et 47 à 50. 

2) Afin de mettre en œuvre le devoir général énoncé à l’alinéa précédent, les 

parties peuvent : 



Règles modèles européennes de procédure civile ELI / UNIDROIT 

95 

a) se communiquer mutuellement des informations concises sur leurs 

demandes ou leurs défenses envisageables ; 

b) clarifier et, dans la mesure du possible, limiter les questions litigieuses 

de droit et de fait ; et 

c) identifier les éléments de preuve pertinents afin de permettre une 

évaluation efficace et rapide du bien-fondé de leurs positions 

respectives. 

3) Les parties peuvent aussi : 

a) envisager un calendrier possible de la procédure ; 

b) estimer le coût potentiel de la procédure ; 

c) examiner les questions relatives à la prescription, à la compétence, 

aux mesures provisoires et à toute autre question de procédure. 

Sources : 

Principes ALI/UNIDROIT 24.3 et 25.2. 

Commentaires : 

1.  L’article 51 met en œuvre les principes généraux de coopération et de résolution amiable 

énoncés dans les articles 2, 3 et 9. Les articles 3(a) et 9, qui décrivent le devoir imposé aux parties de 

s’efforcer de résoudre amiablement le litige, sont des exemples particuliers du principe général de 

coopération appliqué au devoir de favoriser la résolution équitable, efficace et rapide du différend (voir 

l’article 2). 

2.  La Directive sur la médiation ne fait pas du recours à la médiation une condition impérative pour 

commencer la procédure judiciaire. Ce n’est ni une obligation expresse, ni même implicite, par exemple 

par la menace de sanctions pécuniaires si une partie refuse de manière déraisonnable de coopérer dans 

la recherche d’une résolution amiable. La Directive souligne toutefois que les Etats membres de l’Union 

européenne peuvent adopter des mesures pour rendre obligatoire le recours à la médiation avant la 

procédure judiciaire 141. Certains Etats membres l’ont fait, tandis que d’autres pays européens 

appliquent des sanctions pécuniaires pour encourager les parties à engager une procédure de résolution 

amiable avant l’instance juridictionnelle. L’initiative la plus avancée concernant la médiation quasi 

obligatoire est en Angleterre avec le English Pre-Action Protocols, qui fournit des indications de bonnes 

pratiques aux futures parties. Elles préconisent aux parties de se fournir mutuellement des informations 

suffisantes pour faciliter un accord avant la saisine du juge, ce qui, même en cas d’échec, peut favoriser 

une conduite plus efficace de l’instance après l’ouverture de la procédure. L’article 51 vise à établir un 

équilibre entre les systèmes dans lesquels la tentative de résolution amiable est obligatoire, et ceux 

pour qui elle ne l’est pas. A cet effet, il invite les parties à un différend à faire en sorte de préciser les 

éléments essentiels du différend le plus tôt possible (article 51(1)). 

3.  Les perspectives de succès de la tentative de résolution amiable au cours de la phase pré-

contentieuse dépendra largement de la volonté des parties de se communiquer mutuellement des 

informations concernant leur vision du différend. L’article 51(2) précise la nature de ces informations, 

et reflète ce qu’est déjà la meilleure pratique des avocats à travers l’Europe. Les informations visent à 

clarifier les questions litigieuses de droit et de fait et à identifier les éléments de preuve pertinents. 

Elles devraient permettre aux parties d’évaluer leur risque de procédure, c’est-à-dire les conséquences 

d’une issue positive ou négative d’une décision judiciaire au regard des avantages d’un accord amiable. 

Le non-respect de cette règle de bonne pratique pourrait exposer la partie à des sanctions pécuniaires, 

et en cas de non-respect systématique, au paiement d’une indemnité à l’autre partie (voir para. 5 ci-

dessous). 

 

141  Article 5(2) de la Directive sur la médiation. 
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4.  Il n’est pas rare durant la phase de résolution amiable avant saisine du juge, que les parties 

règlent une ou plusieurs questions litigieuses même si elles ne règlent pas l’ensemble du différend (voir 

l’article 9(4)), ce qui peut favoriser une conduite plus efficace de l’instance ultérieure. Par conséquent, 

durant cette phase, les parties pourraient également examiner ensemble des questions afférentes au 

déroulement de la procédure (voir l’article 51(3)), y compris d’ailleurs lorsqu’elles ne parviennent pas 

à un accord sur les questions qui font l’objet du différend. Les parties peuvent aussi estimer le coût 

potentiel de la procédure, ce qui pourrait impliquer d’envisager la nature et l’étendue de la preuve, et 

déterminer si un avis d’expert est requis et le cas échéant qui désigner. Ces mesures peuvent contribuer 

à promouvoir une conduite efficace et proportionnée de l’instance si les parties ne règlent pas leur 

différend de façon amiable. Cela peut également les aider à parvenir à un accord sur des questions qui 

ne sont pas sérieusement contestées. En ce qui concerne l’article 51(3), il doit être lu au regard de 

l’article 26(3) qui permet aux parties de se mettre d’accord sur des questions de droit non impératif, et 

des articles 57-60, qui permettent aux parties de limiter la compétence du juge à des questions 

spécifiques du litige ainsi que de modifier d’un commun accord les règles de procédure soumises au 

principe de libre disposition des parties. 

5.  Le juge peut appliquer des sanctions à la partie ou aux parties qui, par un comportement 

déraisonnable, n’ont pas coopéré avant l’ouverture de la procédure en refusant de régler à l’amiable 

leur différend ou des questions y afférentes et qui, de ce fait, ont inutilement soulevé ou maintenu des 

questions à l’instance (voir l’article 241(2)). Si l’avocat d’une partie n’agit pas conformément à ses 

devoirs avant l’instance (voir l’article 9(2)), il pourrait devoir rembourser à la partie qu’il représente 

toute indemnisation à laquelle celle-ci serait condamnée à payer à titre de sanction.  

6.  Les parties devraient veiller à ce que toute tentative de résolution amiable de leur différend 

avant l’instance soit proportionnée à la nature du différend (voir les articles 3(a), (b), (e) et 8). Le 

montant en cause, la nature et la complexité du litige, son importance pour les parties et l’intérêt public 

pour sa résolution correcte devraient être pris en compte lorsque les parties et leurs avocats tentent de 

conclure un accord préalable de règlement, fût-il partiel. Les procédures de résolution amiable ne 

devraient pas engendrer de coûts importants, en particulier dans les litiges de faible valeur. Elles 

devraient également être conclues dans un délai raisonnable et terminer lorsqu’il devient clair qu’une 

partie n’est pas disposée à participer raisonnablement au processus. Lorsque les parties ne sont pas 

représentées par des avocats, la question de savoir si elles ont mis en œuvre des mesures raisonnables 

pour régler à l’amiable leur différend doit être appréciée en fonction de ce qui est raisonnable pour le 

profane plutôt que de ce qui serait raisonnable pour une partie qui reçoit des conseils juridiques. 

7.  Les présente Règles ne traitent pas de la relation entre les tentatives de résolution amiable en 

vertu de l’article 51 et un processus de médiation. Aucune règle stricte ne peut être donnée à cet égard. 

Dans certains cas, la médiation peut précéder la phase préalable à la procédure prévue à l’article 51, 

et dans d’autres cas, elle peut survenir après la communication des informations requises par l’article 

51(2). L’article 51 est cependant principalement axé sur des négociations entre les parties, plutôt que 

sur un processus de médiation plus formel qui repose sur les orientations d’un tierce partie neutre pour 

faciliter un règlement du différend, en se basant sur les droits ou sur les intérêts. Les parties et leurs 

avocats doivent veiller à ne pas dupliquer les méthodes de MADR au cours de la phase préalable à 

l’instance. 

8.  Conformément à l’approche adoptée par les dispositions existantes du droit européen ou 

national qui suspendent la prescription au cours des négociations de règlement, les mesures législatives 

devraient prévoir des dispositions similaires applicables, en tout ou en partie, à toute tentative de 

règlement avant le début des négociations conformément à l’article 51. 
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SECTION 2 – Demande introductive d’instance 

A. Demande unilatérale 

Article 52. Présentation de la demande 

Afin d’introduire l’instance, le demandeur soumet au juge une déclaration, 

conformément à l’article 53. La notification doit en être assurée conformément 

aux dispositions de la partie VI des Règles. 

Sources : 

Principes ALI/UNIDROIT 5.1 et 10.1; Règles transnationales de procédure civile (Etude des 

Rapporteurs), Règles 7.1 et 7.2.1, 7.2.3. 

Commentaires : 

1.  L’article 52 phrase 1 met en œuvre le principe de libre de disposition des droits des parties dès 

le début de la procédure (voir l’article 21(1)). Un demandeur peut exercer son droit de disposition au 

stade le plus précoce de la procédure en se désistant de sa demande, tandis qu’un défendeur peut le 

faire en acquiesçant à la demande après sa notification (voir l’article 56). La notification (article 52)(2)) 

est un élément essentiel du droit d’être entendu et un fondement de la compétence du juge à l’égard 

des parties (voir l’article 11). C’est un principe fondamental de la justice. 

2.  L’article 52 fait référence à l’article 53 qui précise le contenu nécessaire de la demande, ainsi 

qu’aux articles 68 et suivants concernant les aspects afférents à la notification. Les règles relatives à la 

notification précisent également les informations à fournir au défendeur concernant les étapes 

procédurales à suivre pour contester la demande (voir l’article 69), ainsi que les conséquences d’un 

défaut de comparaître (voir l’article 70). L’emplacement retenu pour ces dispositions parmi les 

différentes sections des codes de procédure reflète l’ordre qui est préféré dans les systèmes juridiques 

européens ainsi que dans la législation de l’Union européenne 142 et les conventions internationales 

traitant de litiges transfrontaliers 143. 

Article 53. Contenu de la demande 

1)  La demande contient nécessairement l’indication de la juridiction devant 

laquelle la demande est portée, la désignation des parties, l’objet de la 

demande avec un exposé des moyens invoqués à son soutien. 

2) La demande doit en outre : 

a) exposer les faits pertinents sur lesquels elle se fonde, en indiquant de 

manière suffisamment précise les circonstances du litige quant au 

temps, au lieu, aux personnes et aux événements qui se sont 

produits ; 

b) décrire avec une précision suffisante les moyens de preuve 

disponibles proposés au soutien des faits allégués ; 

 

142  Voir par exemple l’article 19 du Règlement (CE) n°1393/2007 du Parlement européen et du Conseil du 13 
novembre 2007 relatif à la signification et à la notification dans les États membres des actes judiciaires et 
extrajudiciaires en matière civile ou commerciale («signification ou notification des actes»), et abrogeant le 
Règlement (CE) no 1348/2000 du Conseil; l’article 17 du Règlement (CE) n° 805/2004 du Parlement européen et 
du Conseil du 21 avril 2004 portant création d’un titre exécutoire européen pour les créances incontestées ; et 
l’article 12 du Règlement (CE) n°1896/2006 du Parlement européen et du Conseil du 12 décembre 2006 instituant 
une procédure européenne d’injonction de payer. 

143  Voir, par exemple, les articles 15 et 16 de la Convention du 15 novembre 1965 relative à la signification et 
à la notification à l’étranger des actes judiciaires et extrajudiciaires en matière civile ou commerciale (Convention 
de La Haye sur la signification à l’étranger (1965)). 
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c) exposer d’une manière suffisante les moyens de droit fondant la 

demande, y compris de droit étranger, pour permettre au juge 

d’apprécier le bien-fondé de la demande ; 

d) indiquer l’objet de la demande, ce qui inclut son évaluation chiffrée 

ou, en l’absence de demande monétaire, ses caractéristiques 

précises ; 

e) justifier du respect des conditions préalables à l’introduction d’une 

demande en justice conformément au droit applicable, tel qu’un 

préliminaire de conciliation ou de médiation, ou des formes 

particulières de demande.  

3)  Si le demandeur ne se conforme pas pleinement aux exigences de l’alinéa 2, 

le juge l’invite à régulariser sa demande ou, en présence d’un motif légitime 

et d’un différend sérieux, à la compléter ultérieurement au cours de la mise 

en état. 

4) Dans la mesure du possible, les moyens de preuve invoqués par le 

demandeur sont joints à la demande et adressés en copie au défendeur et 

aux autres parties.  

5) Dans sa demande, le demandeur peut solliciter l’accès à des éléments de 

preuve, détenus, directement ou indirectement, par le défendeur ou par des 

tiers et susceptibles d’être invoqués à l’appui de ses allégations.  

6) Le demandeur peut répondre, dans sa demande, aux moyens de défense du 

défendeur dont il aurait eu connaissance avant le début de l’instance dans 

le cadre de préliminaires procéduraux. Dans ce cas, les dispositions de 

l’article 54 s’appliquent à cette partie de ses écritures. 

7) Les dispositions du présent article s’appliquent aux demandes incidentes 

formées par le demandeur à l’égard de tiers et des autres parties. 

Sources : 

Principes ALI/UNIDROIT 5.1 à 5.4, 9.2, 11.3, 19.1; Règles transnationales de procédure civile (Etude 

des Rapporteurs), Règles 11 et 12. 

Commentaires : 

1.  Les règles régissant les demandes sont communes à tous les systèmes juridiques européens. 

Elles se sont développées à l’origine dans la procédure continentale formelle et dans la procédure 

correspondante devant les cours anglaises statuant en equity, puis généralement devant les cours de 

common law à la suite de la réunification des procédures dans les années 1870. Bien que des différences 

persistent à travers l’Europe, les Règles s’inspirent de l’origine commune des modalités des demandes 
144, qui visent à mettre en œuvre de façon concrète les principes régissant la participation du juge et 

 

144  Pour les caractéristiques communes prévalentes des modalités des demandes en Europe, voir, par exemple, 
l’article 53 et suivants, en particulier l’article 56 et aussi les articles 753, 765 ainsi que les articles 4, 6, 8, 9, 11 et 
suivants du CPC francais; les articles 163 et 167 du CPC italien; les articles 399 et suivants, les articles 405  ff et 
suivants du CPC espagnol; les paragraphes 253, 130 du CPC allemand; les paragraphes 226 et suivants, 230, 239 
et suivants du CPC autrichien; les articles 221 et suivants du CPC suisse; pour leprojet de Règles de procédure du  
Tribunal unifié du brevet, Règles 12 et suivantes, Règles 23 et suivantes; pour l’Angleterre, les Règles de procédure 
civile, Partie 16 et Directive de pratique 16 ; toutefois, à la différence des codes continentaux, la divulgation mutuelle 
des preuves peut avoir lieu au cours de la phase précédant la procédure conformément aux protocoles préalables à 
l’action ou au cours de la phase de divulgation après que les demandes aient été introduites, bien que la production 
et la désignation de preuves dans les demandes soit obligatoire dans des circonstances particulières (voir, par 

exemple, Directive de pratique 16 formulaire de demande 4.3 pour des rapports médicaux ou 7.3 pour des accords 
écrits); pour des modifications dans des affaires ou des procédures complexes de tribunal de commerce, voir les 
Parties 29 et 58 avec leurs Directives de pratique ; pour le Règlement (CE) N°  861/2007 instituant une procédure 
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des parties à l’établissement des faits et à la solution au fond du litige (voir les articles 2 à 8, 11, 18 et 

21 à 28). 

2.  L’article 53(1) énonce le contenu nécessaire de la demande : l’indication de la juridiction saisie ; 

la désignation des parties, l’objet de la demande avec un exposé des moyens invoqués à son soutien. 

Dans certains pays européens, les juridictions rejetteront les demandes qui ne satisfont pas à ces 

mentions minimales obligatoires. Dans d’autres pays, le juge devra d’abord inviter la partie à modifier 

la forme de la demande, après quoi celle-ci pourra être rejetée si la déclaration n’est pas conforme. Les 

Règles laissent les modalités de cette question à la pratique nationale. 

3.  L’article 53(2) énonce des conditions supplémentaires concernant le contenu de la demande. 

Dans certains systèmes juridiques européens, toutes les mentions prévues à l’article 53(1) et (2) sont 

obligatoires. Dans d’autres systèmes, la demande ne doit contenir que les éléments énoncés à l’article 

53(1), les mentions supplémentaires énoncées à l’article 53(2) étant reportées dans une deuxième 

déclaration. 

Les présentes Règles constituent un compromis entre les deux approches. Elles laissent le choix au 

demandeur, tout en laissant au juge dans le cadre de sa conduite de l’instance, le pouvoir d’ordonner 

que soient inclus les éléments énoncés à l’article 53(2) (voir l’article 53(3)). Dans la pratique, les deux 

approches ne sont généralement pas radicalement différentes.  

4.  L’article 53(2)(a) offre un cas d’application de l’article 24(1). Tous les systèmes juridiques 

européens imposent l’obligation de présenter des allégations de fait raisonnablement précises pour 

fonder la demande. Il est de bonne pratique de lier les parties à un compte spécifique, et d’éviter ainsi 

les affirmations générales qui pourraient être invoquées sans considération réelle ou suffisante de leur 

vérité. Dans des cas spécifiques, les parties peuvent être autorisées par le juge à fournir des éléments 

de fait moins détaillés lorsqu’elles peuvent démontrer la présence d’un motif légitime (voir l’article 

53(3)) 

5.  L’article 53(2)(b) correspond à l’article 25(1) et, en parallèle avec l’article 53(2)(a), souligne la 

nécessité de décrire avec une précision suffisante les moyens de preuve disponibles. Les alinéas (a) et 

(b) de l’article 53(2) visent tous deux à éviter les « expéditions de pêche » permettant aux parties 

d’obtenir des informations de la partie adverse ou de tiers sans elles-mêmes disposer de base factuelle 

suffisamment plausible. Les allégations factuelles très générales et les propositions de preuves 

dépourvues de toute précision font fréquemment de pair. Là encore le juge pourra admettre une 

demande ne répondant pas aux conditions de précision suffisante lorsqu’il existe un motif légitime (voir 

l’article 53(3)). (Voir également les articles 24, commentaire 2 et 102.) 

6.  L’article 53(2)(c) se réfère au droit des parties de présenter les moyens de droit à l’appui de 

leur demande, énoncé de façon générale à l’article 26(1). Cette indication devrait accompagner la 

demande en temps opportun afin de permettre au juge de déterminer la loi applicable. Elle pourrait 

toutefois être faite à un moment ultérieur de la procédure, à l’initiative des parties ou à la demande du 

juge (voir l’article 26, commentaire 2). Il est recommandé aux parties d’exposer d’une manière 

suffisante leurs moyens de droit, mais ce n’est pas là une condition requise pour la conformité de la 

demande. En définitive, c’est au juge qu’il revient de faire une application correcte de la loi, mais un 

demandeur qui ne présenterait pas de façon suffisante ses moyens de droit pourrait manquer l’occasion 

de convaincre le juge d’une base juridique favorable à sa cause.  

7.  L’article 53(2)(d) exige que la demande indique l’objet de la procédure. Les bonnes pratiques 

procédurales exigent que l’objet de la demande soit formulé de façon claire et précise car la demande 

lie le juge et la portée de toute décision qu’il rend (voir les articles 23(2) et 131(e)). Si l’objet n’est pas 

clair, la demande peut être rejetée pour défaut de procédure si la partie n’y remédie pas en modifiant 

la demande après y avoir été invitée par le juge (voir les articles 55(1) et 56(1)). Dans certains cas, le 

juge peut admettre une demande dépourvue de certaines précisions, par exemple lorsque le demandeur 

 

européenne de règlement des petits litiges, voir l’article 4 avec le formulaire de demande (Annexe I) et l’article 5 
avec le formulaire de réponse (Annexe III). 
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n’est pas en mesure de déterminer dès le début de la demande le montant exact de l’indemnité 

demandée ou lorsque l’indemnisation relève de l’appréciation du juge. Les détails de ces questions 

relèvent de la pratique judiciaire nationale. 

8.  L’article 53(2)(e) exige que la demande justifie du respect des conditions préalables requises 

par le droit applicable. Ainsi, pour ce qui est de la médiation avant l’instance qui est devenue de plus 

en plus répandue dans les systèmes juridiques européens depuis 2010, ou encore de procédures 

formelles particulières préalables à la demande introductive d’instance. 

9.  L’article 53(3) prévoit des exceptions à l’exigence d’exposer précisément les faits lorsque le 

demandeur justifie de son incapacité à fournir des informations plus détaillées ou des moyens de preuve 

particuliers, notamment lorsque d’autres parties ou des tiers avaient connaissance des faits et en 

détenaient les preuves (voir l’article 24, commentaire 2 et l’article 53(2)(b), commentaire). Etant donné 

que la vie moderne est caractérisée par un accès large à l’information et aux preuves, une approche 

rigoureuse serait problématique pour la capacité des tribunaux à rendre la justice. En trouvant une 

ligne médiane entre le formalisme de la demande et la connaissance des parties, cet article reflète la 

position qui prévaut au sein des hautes juridictions nationales en Europe. Elle consiste à permettre au 

demandeur de formuler des allégations factuelles générales – assorties toutefois de conditions 

spécifiques - s’il établit que le bien-fondé de la demande est plausible. Le critère est beaucoup moins 

contraignant que celui qui s’attache aux moyens de preuve prima facie dans les procédures européennes 

continentales, ou au principe res ipsa loquitur des juridictions de common law. Il ne s’agit pas d’une 

sorte de preuve, mais seulement d’un premier pas vers la production de preuves. L’absence de clarté 

et de certitude dans cette formulation qui laisserait la procédure d’établissement des faits à la discrétion 

du juge a souvent été critiquée comme une manière de soumettre la justice à l’arbitraire judiciaire. En 

fin de compte, aucune solution ne s’impose comme étant la meilleure. La longue tradition des tribunaux 

anglais qui distinguent entre les « expéditions de pêche » qui sont interdites, et les mesures de 

divulgation étendue qui sont autorisées, montre qu’il est impossible d’établir une règle claire 

déterminant si les allégations factuelles doivent précéder la production des preuves, ou si les preuves 

doivent être produites à l’appui des faits, la solution dépendant des circonstances. Les Règles ne 

peuvent pas faire mieux. Elles permettent d’apporter les moyens de fait après avoir établi le bien-fondé 

plausible des éléments de preuve durant la phase préparatoire souple et l’audition finale (pour la 

différence d’importance toujours moindre entre la production des preuves et la divulgation, voir l’article 

62, commentaires). Aussi en ces cas, le tribunal peut accueillir des demandes visant à la production de 

catégories de documents ou de données électroniques et non pas de documents ou de données 

électroniques spécifiés individuellement (voir les articles 53(5) et 102). 

10.  L’article 53(4) vise à favoriser la communication en temps voulu d’informations au juge et aux 

parties par l’échange de documents, de données électroniques et autres moyens de preuve mobiles. Il 

s’agit donc d’une forme de divulgation automatique. Il est en correspondance avec les articles 25(1), 

92, 93 phrase 1, 111(3) et 117(1). 

11.  L’article 53(5) permet au demandeur de solliciter l’accès à des éléments de preuve qui sont 

détenus, directement ou indirectement, par le défendeur ou par des tiers, dans sa demande introductive 

d’instance ou dans des actes ultérieurs, dans l’intérêt d’une résolution rapide de l’affaire. Voir également 

les articles 25(2), 101 et suivants. 

12.  L’article 53(6) prévoit que le demandeur peut répondre à tout moyen de défense présenté dans 

le cadre de préliminaires procéduraux, dans la mesure où il le juge raisonnable. L’obligation de répondre 

aux questions soulevées avant la présentation de la demande introductive d’instance n’existe que dans 

des circonstances particulières (voir l’article 24, commentaire 5). 

13. L’article 53(7) correspond à l’article 42 concernant l’intervention de tiers. Cependant, il ne crée pas 

un chef de compétence spéciale ou de compétence personnelle, qui n’est d’ailleurs pas prévu par les 

dispositions spéciales de l’Union européenne ou des droits nationaux ; voir par exemple, l’article 8(2) 

du Règlement de Bruxelles Ibis. Les règles de compétence n’entrent pas dans le champ d’application 

des présentes Règles (voir également l’article 42, commentaires). 
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Article 54. Conclusions en défense et demande reconventionnelle 

1) Le défendeur répond à la demande dans le délai de trente jours à compter 

de la date de la notification qui lui en été faite. Le cas échéant, le tribunal 

peut prolonger le délai de réponse par ordonnance de procédure.  

2) Les exigences de l’article 53 concernant les mentions requises de la 

demande s’appliquent aux écritures en défense.  

3) L’absence de contestation, explicite ou tacite, d’un fait allégué peut être 

considérée comme la reconnaissance de ce fait et dispense donc de sa 

preuve la partie qui l’allègue.  

4) Dans ses conclusions en réponse, le défendeur indique les allégations du 

demandeur qu’il admet ou qu’il conteste. Une allégation contestée est une 

allégation qui est : ou déniée, ou ni admise ni déniée, ou pour laquelle un 

autre exposé des faits est invoqué. Lorsque le défendeur ne peut ni 

admettre ni nier le fait allégué, il doit en indiquer les raisons.  

5) Si le défendeur oppose une défense au fond à la demande, il doit alléguer 

tous les faits suffisants pour permettre au juge d’apprécier le bien-fondé de 

sa défense, et proposer tout moyen de preuve à l’appui de ses allégations. 

Les dispositions des articles 53 (2) (a) à (c), (3) et (4) s’appliquent. Le 

demandeur peut répondre aux moyens de défense au fond.  

6) Le défendeur peut former une demande reconventionnelle à l’encontre du 

demandeur. Le défendeur peut également former une demande incidente à 

l’encontre d’un codéfendeur ou d’un tiers.  L’article 53 s’applique. Les 

personnes contre lesquelles ces demandes sont formées y répondent 

conformément aux dispositions précédentes.  

Sources : 

Principes ALI/UNIDROIT 5.1, 5.4, 5.5, and 11.3 à 11.5; Règles transnationales de procédure civile 

(Etude des Rapporteurs), Règles 5.1 et 5.2, 7. 1, 7.2.1 et 7.2.3, 13. 

Commentaires : 

1.  L’article 54(1) impartit un délai au défendeur pour répondre à la demande. Ce délai peut, le cas 

échéant, être modifié par le juge (voir également l’article 47, commentaire 2). 

2.  L’article 54(2) garantit aux parties l’égalité de traitement devant la juridiction (voir l’article 4(2)) 

en énonçant une règle commune généralement applicable au contenu des écritures des parties (voir 

l’article 53(2)(a), (b) et (3)). 

3.  L’article 54(3) précise les effets du défaut de contestation par le défendeur d’un fait allégué par 

le demandeur. Il prévoit qu’en principe, l’absence de contestation doit être considérée comme une 

reconnaissance, auquel cas le demandeur n’est pas tenu de prouver le fait allégué (voir également les 

articles 88(1)(a) et (b) et 93). Cette règle favorise la proportionnalité et réduit le coût et le temps de 

la procédure car elle permet aux défendeurs de limiter l’objet du différend en choisissant de ne pas 

contester des questions spécifiques exposées dans la demande. Tandis que certains codes de procédure 

de pays européens voient cette conséquence au choix du défendeur de ne pas contester une certaine 

allégation comme nécessaire, d’autres systèmes juridiques européens accordent au juge un pouvoir 

discrétionnaire concernant l’effet à donner au défaut de contestation. L’article 54(3) montre que les 

Règles n’ont pas adopté la première approche stricte. Toutefois, le pouvoir qu’il permet au juge ne 

devrait être exercé que dans des circonstances exceptionnelles. Si une allégation factuelle est 

manifestement incontestée, l’approche stricte devrait s’appliquer (voir l’article 88(1)(a) et (b)). Si, 

cependant, l’allégation non contestée repose sur des dispositions légales impératives, ou tient au fait 

que le défendeur n’a pas présenté ses conclusions à temps, le juge devrait soulever la question avec le 

demandeur et lui demander de préciser son intention (voir l’article 24, commentaire 3 et l’article 93). 
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Ce n’est qu’alors et après que le défendeur n’ait pas cherché à corriger la situation par une modification 

de ses moyens ou par la présentation tardive de ses conclusions que le juge devra considérer l’allégation 

comme non contestée. 

4.  L’article 54(4) indique comment un défendeur doit répondre aux allégations du demandeur. 

Lorsque des allégations sont contestées, elles peuvent être soit déniées soit donner lieu à l’invocation 

d’un autre exposé des faits. Si un défendeur nie avoir connaissance du fait allégué et n’est donc pas en 

mesure de l’admettre ou de le dénier, il doit fournir des raisons convaincantes expliquant son manque 

de connaissance, afin d’éviter que ne soient tirées des conclusions négatives. Dans certains systèmes 

juridiques européens, un défendeur ne peut dénier une allégation en invoquant son manque de 

connaissance du fait allégué que s’il peut démontrer qu’il s’est efforcé d’obtenir des informations 

concernant l’allégation. Ces détails devraient être laissés à la pratique judiciaire nationale. 

5.  L’article 54(5) indique comment un défendeur peut répondre aux allégations d’un demandeur 

en opposant une défense au fond qui laisse les allégations du demandeur incontestées, mais qui expose 

des moyens en réponse à la prétention du demandeur, visant à la rendre inopérante. Des moyens 

courants de défense au fond sont : la satisfaction entre-temps de la demande ; la compensation ; 

l’incapacité contractuelle du défendeur ; l’invalidité du contrat pour fraude ; la résolution amiable du 

litige avant l’ouverture de la procédure, etc. La défense au fond doit respecter les conditions applicables 

à la demande (article 54(5)). Si le demandeur répond aux moyens de défense au fond (article 54(5)), 

l’article 54 s’applique en conséquence. 

6.  L’article 54(6) permet au défendeur de former une demande reconventionnelle à l’encontre du 

demandeur. Il ne prévoit toutefois aucune règle particulière concernant la compétence juridictionnelle 

si elle n’est pas déterminée par d’autres dispositions spéciales, telles que l’article 8(3) du Règlement de 

Bruxelles Ibis ou par des dispositions semblables du droit national. Un défendeur peut former une 

demande incidente, comme peut le faire le demandeur en vertu de l’article 53(7) conformément à 

l’article 42 (voir l’article 53, commentaire 7). 

Article 55. Modifications de la demande initiale 

1) Une partie, justifiant d’un motif valable et sous réserve d’en informer les 

autres parties, peut modifier ses demandes ou ses défenses lorsque la 

modification n’est pas de nature à retarder excessivement la procédure ou 

à causer grief aux autres parties. En particulier, les modifications 

demandées peuvent être justifiées pour tenir compte d’événements 

postérieurs aux faits allégués dans les actes de procédure antérieurs, de 

faits nouvellement découverts, d’éléments de preuve qui n’auraient pas pu 

être antérieurement obtenus avec une diligence raisonnable, ou de 

nouvelles preuves obtenues lors de la mise en état. 

2) La permission de modifier doit être accordée en respectant l’équité de la 

procédure, ce qui peut conduire, le cas échéant, à une prorogation des délais 

de procédure ou à une modulation de la charge des frais du procès.  

3) La modification est notifiée à la partie adverse qui dispose d’un délai de 

trente jours pour répondre, sauf tout autre délai fixé par le juge.  

4) Toute partie peut requérir du juge qu’il ordonne à une autre partie de mettre 

ses écritures en conformité avec les exigences de la présente section. Cette 

requête suspend temporairement l’obligation de répondre.  

Sources : 

Principes ALI/UNIDROIT 10.4, 22.2.1, 28.1 et 2 ; Règles transnationales de procédure civile (Etude des 

Rapporteurs), Règles 14 et 18.3. 
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Commentaires : 

1.  Les Règles prévoient trois procédures différentes pour effectuer une modification : à la 

suggestion du juge, qui n’est pas traitée explicitement à l’article 55 ; à la demande de la partie affectée 

par la question à laquelle la modification se rapporte, par exemple une modification par le demandeur 

de sa demande initiale (article 55(1) à (3)) ; et à la demande d’une partie à la procédure, qui cherche 

à modifier les écritures d’une autre partie (article 55(4)). 

2.  La modification des actes de procédure est un aspect essentiel du rôle du juge dans la conduite 

de l’instance (voir l’article 4 phrase 1)). Le juge doit veiller au respect par les parties de leurs devoirs 

(voir les articles 4 phrase 3 et 48). Les parties doivent également, dans la bonne présentation de leur 

demande ou de leur défense, s’assurer qu’elles présentent tous les faits pertinents (voir l’article 24(1)), 

des preuves suffisantes pour convaincre le juge de l’existence des faits nécessaires au succès de leurs 

prétentions (voir l’article 25(1) et (2)), et faire en sorte de convaincre le juge du bien-fondé de leurs 

allégations au regard du droit applicable au litige (voir l’article 26). Les parties doivent également se 

conformer à leurs devoirs de contribuer au règlement rapide du différend (voir les articles 2 et 48), de 

fournir à la partie adverse un accès approprié aux informations et aux preuves (voir les articles 25(2) 

et 100 et suivants) et d’agir équitablement et de bonne foi (article 3(e)). Dans ces différents cas, lorsque 

les parties ne se conforment pas à leurs devoirs, le juge peut suggérer des modifications appropriées 

pour permettre aux parties de remédier aux manquements et de poursuivre ainsi leur demande ou leur 

défense à l’instance (voir les articles 24, 25(3), 26(2), 27(1), 33, 49(8) et (9), 53(3) et 96). 

3.  L’article 55(1) ne s’applique pas aux modifications suggérées par le tribunal. Elle ne s’applique 

qu’aux modifications demandées par les parties. 

4.  L’article 55(4) permet aux parties de requérir au juge d’ordonner à une autre partie de modifier 

des écritures incomplètes ou non conformes. Une telle requête ne pourra porter que sur une non-

conformité procédurale particulière, comme des actes de procédure insuffisamment détaillés, et est 

uniquement destinée à remédier à ce défaut, tandis que la compétence du juge pour ordonner des 

modifications est beaucoup plus large et comprend toutes sortes de mesures qui sont nécessaires pour 

faciliter la bonne conduite de l’instance (voir les articles 47 à 50). En conséquence, lorsqu’il ordonne 

une modification, le juge n’est pas limité par la portée restreinte de l’article 55(4). 

5.  Les erreurs dans la formulation des actes de procédure sont fréquentes, en particulier dans les 

cas complexes. Aussi, tous les systèmes juridiques européens offrent aux parties la possibilité de 

demander de modifier leurs écritures. Ces modifications ne devraient pas être déraisonnables quant à 

leur portée ou à leur nature, ni entraîner des coûts ou des retards excessifs (article 55(1)). Cette Règle 

fournit des exemples où un amendement devrait généralement être autorisé, lorsqu’il ne rectifie pas 

une faute de la partie concernée (comme un oubli, un manquement au devoir général édicté par l’article 

47 ou une négligence fautive). Lorsque le juge a constaté un manquement à l’article 47 et ne l’a pas 

porté à l’attention de la partie à ce moment, cette partie ne peut pas être sanctionnée par la forclusion 

(article 27(1)). 

6.  Les dispositions de l’article 55(2) et (3) s’appliquent à tous les types de procédures dans 

lesquelles un amendement est demandé. Elles visent à protéger les autres parties à la procédure contre 

tout effet négatif dérivant de la modification. Cette approche est à la fois juste et raisonnable 

Article 56. Désistement et acquiescement à la demande  

1) Avec le consentement du ou des défendeurs, le demandeur peut mettre fin 

à la procédure ou à une partie de celle-ci en se désistant de sa demande en 

totalité ou en partie. Le désistement unilatéral du demandeur sans le 

consentement du défendeur n’est autorisé qu’avant la première audience 

du juge. Dans tous les cas, le désistement emporte soumission de payer 

l’ensemble des frais de l’instance éteinte, y compris les frais raisonnables à 

la charge des autres parties. 
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2) Le défendeur peut mettre fin à la procédure ou à une partie de la procédure 

en acquiesçant à la demande en totalité ou en partie. Le demandeur peut 

cependant requérir le prononcé d’un jugement.  

Sources : 

Principe ALI/UNIDROIT 10.5. 

Commentaires : 

1.  L’article 56 développe l’article 21(2) en ce qui concerne le désistement ou l’acquiescement à la 

demande (voir l’article 21, observations 1 et 4). Tous les codes de procédure des pays européens 

contiennent des règles sur le désistement et l’acquiescement. 

2.  La plupart des systèmes juridiques distinguent de façon semblable le désistement avec et sans 

consentement du défendeur, le désistement avant et après la première audience, et traitent 

pareillement les effets qui s’attachent au préjudice et aux frais. Cela permet d’éviter que les demandeurs 

et les défendeurs soient traités de manière inégale. Après l’ouverture de la procédure, le défendeur a 

un intérêt légitime à ce que l’instance soit définitivement tranchée afin de ne pas être exposé 

ultérieurement à des mêmes demandes renouvelées. De même, l’intérêt public à une bonne 

administration de la justice justifie des procédures, tout au moins jusqu’à la première audience, qui 

préservent les ressources judiciaires et qui permettent d’éviter de futures tentatives de former la même 

demande. Lorsqu’un demandeur se désiste de sa demande, il est généralement tenu de supporter les 

frais de l’instance et de rembourser les frais encourus par les autres parties. Le juge peut modifier sa 

décision portant sur les frais lorsqu’un défendeur n’a pas fourni suffisamment d’informations ou 

généralement n’a pas coopéré pendant la phase préalable à l’ouverture de la procédure (voir les articles 

51, commentaire 5 et 241(2)), ou durant la procédure de résolution amiable par les parties. 

3.  Lorsque le défendeur acquiesce à la demande en totalité ou en partie, la procédure prend fin de 

façon correspondante. Le demandeur peut cependant requérir le prononcé d’un jugement afin d’avoir 

un titre exécutoire, notamment lorsque le défendeur ne s’acquitte pas volontairement de ses obligations 

ou si les parties ne sont pas parvenues à un accord exécutoire faisant suite à l’acquiescement. En 

principe, le défendeur devra supporter les frais de la procédure si le juge n’en décide pas autrement 

conformément à l’article 241(2). Cela peut notamment être le cas lorsque l’acquiescement est intervenu 

à un stade avancé sur la base d’informations qui auraient dû être fournies par le défendeur pendant la 

phase préalable à l’ouverture de l’instance (voir l’article 51, commentaire 5). 

B. Requête conjointe  

Article 57. Contenu de la requête conjointe 

1) La requête conjointe est l’acte commun aux termes duquel les parties 

soumettent au tribunal leurs demandes et défenses respectives, les points 

sur lesquels elles sont en désaccord afin qu’ils soient tranchés par le 

tribunal et leurs arguments respectifs, ainsi que, le cas échéant, leur accord 

sur le droit applicable conformément à l’article 26.  

2) À peine d’irrecevabilité, la requête conjointe contient :  

a) la désignation des parties ; 

b) la désignation de la juridiction devant laquelle elle est formée ; 

c) l’objet de la demande, ce qui inclut son évaluation chiffrée ou, en 

l’absence de demande monétaire, ses caractéristiques précises ; 

d) les faits pertinents et les fondements juridiques sur lesquels la 

demande est formée. 
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3) La requête conjointe décrit les moyens de preuve invoqués à l’appui des 

allégations factuelles. Dans la mesure du possible, ces preuves sont jointes 

à la demande.  

4) Elle est datée et signée par les parties.  

Commentaires : 

1.  Les articles 57 à 60 sont la conséquence de l’approche générale adoptée dans les présente 

Règles de promouvoir l’initiative des parties afin qu’elles adoptent une attitude active en recherchant 

une résolution amiable du différend et, lorsque cela n’est pas possible, en s’accordant sur certaines des 

questions dont il est fait. De cette manière, les Règles en général, et celles-ci en particulier, visent à 

promouvoir la proportionnalité dans le règlement des différends en favorisant une conduite des parties 

qui pourrait réduire la fonction décisionnelle du juge aux seules questions qui ne pourraient pas être 

résolues par l’accord des parties (voir les articles 3(a) et (e), 9(1) et (4), 26(3) et l’article 51). Ainsi les 

Règles cherchent à économiser les ressources humaines et les coûts, ainsi que les ressources judiciaires 

(voir les articles 2, 6 et 8). 

2.  Dans de nombreux systèmes juridiques européens, le code de procédure civile prévoit des 

sanctions pécuniaires pour décourager les comportements et les pratiques non coopératifs des parties 

pendant la phase préalable à l’ouverture de la procédure. Dans certains pays, comme l’Angleterre ou la 

France, des règles détaillées décrivent les mesures que doivent prendre les parties pour résoudre 

rapidement des problèmes qui seraient autrement tranchés par le juge. La pratique des tribunaux 

arbitraux a été marquée au cours des dernières décennies par une tendance croissante à encourager 

les parties à s’accorder sur le règlement de questions spécifiques en litige, accord qui s’impose au 

tribunal. En France, le code de procédure civile autorise les parties à former une requête conjointe, qui 

est une procédure accordée entre les parties qui lie le juge et restreint la compétence de celui.ci aux 

seules questions sur lesquelles elles sont en désaccord 145. Cette forme de procédure est caractérisée 

par une reconnaissance accrue de l’autonomie et de la responsabilité des parties et de leurs avocats. 

Les présentes Règles, par les articles 57 à 60, permettent aux parties de restreindre l’objet de la 

procédure aux seules questions vraiment sérieuses sur lesquelles elles restent en désaccord. De cette 

façon, elles évitent une approche permettant aux parties d’utiliser tactiquement les Règles. 

3.  L’article 57(1) définit de façon concise l’objet et le contenu matériel d’une requête conjointe ; 

l’accord sur le droit applicable conformément à l’article 26(3) ; les demandes et les défenses ; les 

questions en litige qui doivent être tranchées par le juge ; et les arguments respectifs des parties. 

4.  L’article 57(2) à (4) énumère les mentions requises d’une requête conjointe. Celles-ci reflètent 

globalement celles des articles 52 à 54, avec les adaptations nécessaires. 

Article 58. Accords connexes 

Dans la mesure où les règles de procédure sont à la libre disposition des parties, 

celles-ci peuvent convenir de toute question de procédure, telle que la 

compétence du juge, les mesures provisoires et la publicité des audiences. 

L’article 26, alinéa 3, est applicable.  

Commentaire : 

 L’article 58 énonce que les parties peuvent s’accorder sur des questions de procédure qui sont 

à la libre disposition des parties. Il ne précise pas comment le juge devra déterminer l’applicabilité du 

principe de libre disposition. Une question similaire se pose lorsque le juge examine la recevabilité d’une 

exception procédurale soumise par une partie. En fin de compte, la plupart des systèmes de procédure 

laissent l’appréciation de la libre disposition des parties à la pratique judiciaire. Aussi, ce n’est que dans 

des cas particuliers, comme lorsque les parties conviennent de questions de compétence, que la libre 

 

145  Article 57 Code de procédure civile français. 
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disposition des parties peut être soumise à des règles précises ou expresses. Telle est l’approche 

adoptée par les présentes Règles. 

Article 59. Modifications de la requête conjointe 

1) Les parties ont le droit de modifier leur requête conjointe si cela ne retarde 

pas déraisonnablement la procédure. En particulier, les modifications 

peuvent être justifiées pour tenir compte d’événements postérieurs aux 

faits allégués dans les actes de procédure antérieurs, de faits nouvellement 

découverts ou de preuves qui n’auraient pas pu être obtenues 

antérieurement avec une diligence raisonnable.  

2) Les modifications ne sont recevables qu’avec l’accord des deux parties. 

Commentaires : 

1.  L’article 59 adapte la demande de modification, et le droit de modification, aux conditions des 

requêtes conjointes. Ces conditions sont pour l’essentiel les mêmes que celles de l’article 55(1). 

2.  Les règles concernant la modification à la suggestion du juge ou à la demande d’une ou de 

plusieurs autres parties, sont les mêmes que celles énoncées à l’article 55, commentaires 2, 3 et 5. 

Article 60. Extinction de l’instance 

Avant que l’instance ne s’éteigne par l’effet du jugement, les parties peuvent y 

mettre fin, en tout ou en partie, par l’effet d’un désistement conjoint, total ou 

partiel.  

Sources : 

Voir l’article 56(1). 

Commentaire : 

 L’article 60 dispose que seul le désistement conjoint des parties qui avaient présenté une 

requête conjointe peut mettre fin, en tout ou en partie, à la procédure.  

PARTIE V – PROCÉDURE PRÉPARATOIRE À L’AUDIENCE FINALE  

Article 61.  Audience de procédure en vue de la préparation de l’audience finale 

et du jugement de l’affaire 

1) Afin de préparer l’audience finale, le juge peut organiser une audience 

préliminaire et, au besoin, d’autres audiences au fur et à mesure de la 

progression de l’affaire. 

2) Les audiences de mise en état peuvent être tenues en présence des parties. 

Le cas échéant, le juge peut procéder par écrit ou utiliser des moyens de 

communication électroniques. 

3) Pendant l’audience de mise en état ou immédiatement après, le juge, après 

consultation des parties, fixe un calendrier de procédure assorti de délais 

pour l’accomplissement des charges procédurales des parties, de la date de 

l’audience finale et de la date éventuelle à laquelle le jugement sera rendu. 

4) Dans la mesure du possible, le juge peut fournir aux parties tout avis utile 

à la préparation de l’audience finale et de la décision. Cet avis peut être 

donné dès la première audience de mise en état. Les ordonnances de 

procédure sont rendues pendant l’audience ou immédiatement après. 
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Sources : 

Principes ALI/UNIDROIT 7.2, 9.1, 9.3.1, 9.3.2, et 14 ; Règles transnationales de procédure civile (Etude 

des Rapporteurs), Règle 18.2. 

Commentaires : 

1.  Le modèle de procédure qui préside à ces Règles est fait de trois phases: la phase de procédure 

écrite, qui est régie par les articles 52 à 60, la phase intermédiaire préparatoire au jugement de l’affaire, 

qui est régie par les articles 61 à 63, et la phase finale, qui est régie par l’article 64 et prend 

généralement la forme d’une audience finale concentrée au cours de laquelle les parties présentent les 

éléments de preuve sur les questions restant à trancher par le juge, et présentent leurs dernières 

conclusions. Cette structure est suffisamment flexible pour répondre aux exigences des différente 

affaires et à leurs besoins procéduraux spécifiques. Très souvent, la procédure peut se conclure par un 

jugement définitif anticipé sans qu’il soit nécessaire de procéder à une audience finale détaillée et 

concentrée (voir l’article 65). Dans certains cas, des jugements portant sur des questions préliminaires 

de procédure ou de questions de droit au fond, peuvent précéder un jugement définitif (voir l’article 

66), et dans des cas urgents, le juge peut ordonner des mesures provisoires avant de rendre un 

jugement à l’audience finale concentrée (voir l’article 67). Dans les affaires complexes, en règle 

générale une audience préliminaire ne suffira pas au juge pour remplir son obligation de conduire 

activement l’instance (voir les articles 4 et 61(1)). 

2.  Les audiences de mise en état (voir l’article 61(1)) sont prévues dans la procédure civile de la 

majorité des systèmes juridiques européens. L’obligation de conduire l’instance de façon active et 

efficace (voir les articles 2 et 4) est reconnue dans toutes les cultures procédurales européennes depuis 

les années 1980. Elle comprend d’effectuer une programmation et l’établissement d’un calendrier 

raisonnable de la procédure en consultation avec les parties dès le début de l’affaire. En règle générale, 

une audience de mise en état devrait avoir lieu après l’échange des demandes et défenses des parties. 

Si nécessaire, lorsqu’il apparaît au juge que les actes des parties sont incomplets, le juge peut rendre 

une ordonnance écrite avant l’audience de mise en état afin de suggérer d’éventuelles modifications 

(voir les articles 50 et 53(3)). Toutefois, dans les cas complexes ou difficiles, il serait préférable de 

rendre une telle ordonnance à une audience préliminaire. Les audiences préliminaires de mise en état 

ne sont cependant pas obligatoires. Dans des cas simples ou de faible valeur, une telle audience pourrait 

être disproportionnée en termes de coût et de temps pour les parties et le juge. Dans de tels cas, le 

juge devrait rendre une décision de mise en état afin de permettre aux parties de se préparer pour 

l’audience finale (voir les articles 50 et 61(2). Habituellement, toutefois, les audiences devraient avoir 

en présence des parties ou, tout au moins, par tout moyen de communication électronique disponible. 

3.  La structure du modèle procédural de ces Règles marque un net rejet des procédures 

discontinues ou fragmentaires comportant de longues suites d’audiences qui entraînent des coûts et 

des délais inutiles. Dès lors, si ces Règles prévoient un pouvoir discrétionnaire du juge de tenir plus 

d’une audience de mise en état (voir l’article 61(1)), cela ne doit pas être compris comme une invitation 

à adopter une approche discontinue et fragmentaire de la procédure. La possibilité d’organiser plusieurs 

audiences de mise en état ne devrait être exercée que dans des circonstances appropriées, telles que 

des affaires complexes ou en cas de changement imprévu des positions originales des parties au cours 

de la procédure. Dans de tels cas, de nouvelles audiences de mise en état peuvent être nécessaires 

pour conduire correctement la procédure. 

4.  L’article 61(3) décrit la modalité la plus efficace pour organiser la procédure en exigeant du 

juge, en coopération avec les parties, de déterminer au stade le plus précoce possible de l’instance, le 

calendrier de procédure et ses moments clés tels que le procès et le jugement. La coopération entre les 

parties, qui devrait avoir été mise en place dès la phase préalable à l’ouverture de la procédure (voir 

l’article 51), est une condition nécessaire pour garantir l’efficacité de cette règle. Malgré l’importance 

d’une mise en état de l’instance à un stade précoce, cela ne sera souvent pas réalisable ni même parfois 

utile. De même, dans certains cas, le calendrier de procédure peut devoir être révisé au cours de 

l’instance. Cette règle ne doit donc pas être interprétée comme restreignant en quelque sorte que ce 

soit le pouvoir du juge de réviser ou de modifier le calendrier soit d’office soit à la demande d’une partie. 
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5.  L’article 61(4) fait partie de l’ensemble des règles relatives à la mise en état de la procédure : 

les articles 4, 24(1), 25(3), 26(2), 27(1), 48 à 50 et 53(3). L’article 61(4) souligne l’importance, pour 

la bonne administration de la procédure, que le juge fournisse tout avis utile aux parties et rende des 

ordonnances de procédure le plus tôt possible. 

6.  Dans le cadre de la procédure conduite par le juge, la consultation et la coopération avec les 

parties (voir l’article 61(3)) est d’autant plus importante lorsque les parties forment une requête 

conjointe ou s’accordent sur certaines modalités de la procédure (voir les articles 57 à 60). Le juge doit 

s’assurer qu’il comprend pleinement les véritables intentions des parties, et qu’il a la juste mesure des 

éléments reflétant le consentement des parties à la procédure et de leur volonté de fonder leur future 

relation sur un processus juridique qui combine des aspects sur lesquels ils concordent et des aspects 

qui feront l’objet d’un processus contradictoire et d’un jugement. 

Article 62. Mesures de mise en état 

1) Le juge peut prendre toutes les mesures de mise en état prévues à l’article 

49 (1), (3) à (6). 

2) Les mesures appropriées de divulgation et d’obtention des preuves avant 

une audience finale sont, en particulier : 

a) La production et l’échange mutuel de pièces ;  

b) Les demandes et l’échange de déclarations écrites de témoins ; 

c) la désignation d’un expert judiciaire ou l’organisation d’une 

conférence entre expert judiciaire et experts désignés par les parties, 

ou entre experts judiciaires ; 

d) les demandes d’informations auprès de tiers, y compris d’autorités 

publiques ; 

e) les vérifications personnelles du juge. 

Sources : 

Principes ALI/UNIDROIT 7.2, 9.3.3 – 9.3.6; Règles transnationales de procédure civile (Étude des 

Rapporteurs), Règles 18.3.1, 18.3.4 et 18.3.5. 

Commentaires : 

1.  L’article 62(1) en référence avec l’article 49(1) et (3) à (6) traite des mesures de mise en état 

qui peuvent être prises pendant ou après l’audience de mise en état. Ces règles visent à garantir que 

le juge prend les mesures d’organisation nécessaires à la conduite efficace des procédures 

préparatoires, y compris les efforts de résolution amiable, la détermination du type et de la forme des 

actes en cours, le calendrier de procédure, toute limitation du nombre ou de la durée des conclusions, 

de la jonction ou de la séparation des procédures, ou de l’ordre dans lequel les questions doivent être 

jugées. 

2.  L’article 62(2) traite des mesures de mise en état prévues à l’article 49(9) à (11). Il vise à 

orienter spécifiquement le juge et les parties vers les questions qui ont la plus grande pertinence au 

regard d’une organisation efficace de l’audience finale, telles que les mesures appropriées de divulgation 

et d’obtention des preuves. L’article 62 ne traite pas des autres mesures de mise en état visées à 

l’article 49(7) et (8) qui peuvent être pertinentes pour la préparation des jugements définitifs anticipés 

traités à l’article 65, pour les décisions préliminaires de procédure et jugements partiels sur le fond 

traités à l’article 66, ou pour les mesures provisoires traitées à l’article 67 (voir également l’article 61, 

commentaire 1). 

3.  L’article 62(2) ne fait pas de distinction spécifique entre la divulgation et l’obtention de preuves 

pendant la phase précédant l’audience. Traditionnellement, la divulgation ou la discovery se référait à 

un mécanisme procédural conçu pour informer les parties des faits et éléments de preuve disponibles 
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avant le procès, qu’elles pouvaient produire pour convaincre le tribunal relativement aux faits contestés. 

La divulgation n’avait pas pour objet de fournir au tribunal des informations mais de fournir aux parties 

des informations qu’elles pouvaient ensuite choisir de produire comme éléments de preuve. La 

production des preuves visait, elle, à convaincre le tribunal pendant le procès. Le modèle procédural 

adopté par ces Règles abandonne la nette différenciation entre divulgation ou discovery d’une part et 

production des preuves d’autre part. La phase procédurale préparatoire ne sert pas seulement à 

informer les parties et à leur permettre de se préparer à l’audience finale, elle est désormais également 

conçue pour informer le tribunal ou le juge et pour anticiper ou remplacer en partie l’obtention des 

preuves à l’audience finale. L’article 62(2) énumère en particulier les mesures de divulgation et 

d’obtention des preuves adaptées à ce double objectif: la production de documents à la partie adverse, 

à d’autres parties et au juge qui permet, en principe, d’établir les faits de façon incontestable, ou du 

moins, de limiter le différend à des questions d’interprétation; les déclarations écrites de témoins, de 

sorte que les parties n’ont pas à citer les témoins pour témoigner oralement et qui élimine ou limite la 

nécessité d’interroger les témoins lors d’une audition; les rapports d’experts, y compris l’organisation 

d’une conférence d’experts pour informer les parties et le juge des éléments de preuve, là encore pour 

établir incontestablement les questions en jeu ou, à tout le moins, pour limiter la nécessité de procéder 

à l’interrogation des experts lors de l’audience finale; les demandes d’informations auprès de tiers par 

les parties ou le juge, rendant inutile l’obtention de preuves ou en limitant la portée; les vérifications 

personnelles du juge pour remplacer la nécessité d’interroger des témoins ou des experts, etc. 

L’adoption de ce modèle dans les Règles a été facilitée par la convergence des développements dans 

ce domaine de la procédure civile dans les systèmes juridiques de common law et dans certains 

systèmes juridiques d’Europe continentale (également voir l’article 97, commentaire 1). 

Article 63. Clôture de la mise en état 

1) Dès que le juge estime que les deux parties ont pu raisonnablement 

présenter leurs arguments et qu’il a été en mesure de clarifier les questions 

litigieuses ainsi que de recueillir toute preuve pertinente conformément à 

l’article 62(2), il prononce la clôture de la mise en état et renvoie l’affaire à 

l’audience finale. Après l’ordonnance de clôture, aucune conclusion ne peut 

être déposée ni aucune pièce produite, sous réserve de ce qui qui est prévu 

à l’alinéa suivant et à l’article 64(4). 

2) Ce n’est que dans des circonstances très exceptionnelles que le juge, de sa 

propre initiative ou à la demande bien fondée d’une partie, peut autoriser 

de nouvelles demandes et conclusions. 

Commentaires : 

1.  L’article 63(1) exige qu’il soit formellement mis fin à la mise en état. Il relève du pouvoir 

discrétionnaire du juge de veiller à ce que lui-même et les parties aient eu le temps et la possibilité de 

clarifier les allégations de fait et de prendre connaissance des éléments de preuve disponibles dans la 

mesure du raisonnable afin de se préparer à l’audience finale. Dans ce cadre, le juge devrait considérer 

si des questions déterminantes pour le bon déroulement de l’instance pourraient être tranchées avant 

le jugement définitif. 

2.  La clôture formelle de la mise en état et le renvoi de l’affaire à l’audience finale marque une 

tradition bien établie commune à tous les systèmes et cultures de procédure bien développés 

européens. La clôture formelle de l’instruction ou la préparation de l’affaire afin qu’elle puisse passer 

en audience finale est généralement confiée à un juge instructeur ou juge de la procédure ou de la mise 

en état. L’affaire est renvoyée à l’organe judiciaire ou au juge compétent qui tiendra l’audience finale 

et rendra une décision définitive. 

3.  A l’époque actuelle, certains systèmes de procédure conservent cette structure traditionnelle. 

Dans d’autres systèmes, il est de plus en plus fréquent qu’un même juge, statuant comme juge unique 

en première instance, soit responsable de la mise en état et du jugement définitif. Le renvoi à un autre 

juge ou organe judiciaire n’est donc plus nécessaire. Par conséquent, ces Règles ne mettent pas 
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particulièrement en valeur l’importance de la clôture de la mise en état, car il est admis que selon toute 

vraisemblance, ce sera le même juge qui se prononcera sur la présentation tardive d’éléments de fait 

ou de droit selon les règles générales qui régissent la conduite diligente de l’instance (voir les articles 

2, 3(b), 27(1), 28 et 47) sans qu’il soit vraiment nécessaire que la phase de mise en état ait été 

formellement clôturée. Néanmoins, ces Règles maintiennent la tradition de la clôture formelle étant 

donné qu’elle subsiste dans certains systèmes judiciaires ; également, elle peut être utile aux parties 

et au juge dès lors qu’elle met les parties en garde contre d’éventuelles forclusions, promouvant ainsi 

le déroulement efficace et proportionné de la procédure. 

4.  Une fois la mise en état formellement clôturée, il existe une règle stricte selon laquelle les 

parties ne peuvent plus présenter d’autres pièces ou conclusions (article 63(1)). Cette règle fait 

cependant l’objet de quelques exceptions limitées justifiées par référence au droit fondamental d’être 

entendu (voir l’article 11). Par conséquent, l’article 63(2) autorise des exceptions dans des 

circonstances très limitées, encore plus restreintes que les exigences généralement applicables des 

articles 27(1) et 47. Les exceptions doivent résulter de circonstances très exceptionnelles. Même après 

la clôture, l’article 27(1) s’applique et ne permet pas l’exception dans les situations où il n’y a pas eu 

de conduite efficace et prudente de la procédure. 

Article 64. Audience finale 

1) Dans la mesure du possible, l’audience finale doit être concentrée. Cette 

audience peut être adaptée à l’utilisation de techniques de communication 

électroniques.  

2) L’audience finale doit se dérouler devant le ou les juges appelés à rendre le 

jugement final.  

3) En règle générale, le juge doit recueillir les preuves orales et les preuves 

sur les questions qui demeurent l’objet d’un désaccord sérieux entre les 

parties. 

4) Toute preuve pertinente qui n’a pas encore été recueillie par le tribunal lors 

de mise en état de l’affaire peut être présentée lors de l’audience finale. De 

nouvelles preuves ne peuvent cependant être admises que si une partie 

justifie des raisons impérieuses justifiant qu’elle ne les ait pas produites 

plus tôt. 

5) Le juge organise l’audience finale de manière appropriée au regard des 

articles 48 et 49. Il doit notamment : 

a) déterminer l’ordre dans lequel les questions doivent être instruites ; 

b) ordonner la comparution des parties ou de leur représentant légal, 

préalablement informé de toutes les questions se rapportant à la 

procédure ; 

c) ordonner l’obtention des preuves. 

6) Les preuves documentaires et autres preuves matérielles doivent avoir été 

communiquées à l’ensemble des autres parties avant l’audience finale. Les 

preuves orales ne peuvent être recueillies que si toutes les parties ont été 

informées de l’identité de la personne à interroger et du contenu de la 

preuve recherchée. 

7) Les parties doivent avoir la possibilité de faire part de leurs conclusions 

finales, y compris leurs observations sur les preuves ainsi recueillies. 

Sources : 

Principes ALI/UNIDROIT 7.9.4 et 22.3; Règles transnationales de procédure civile (Étude des 

Rapporteurs), Règles 29.1-29.3 et 31.1. 



Règles modèles européennes de procédure civile ELI / UNIDROIT 

111 

Commentaires : 

1. L’article 64(1) établit comme règle générale la tenue d’une audience finale concentrée. La 

structure de la procédure en vertu des Règles ne permet pas une procédure fragmentée faite d’une 

suite de multiples audiences, ce qui aboutirait finalement à un retard inutile (voir l’article 61, 

commentaire 3). Les Règles ne permettent donc pas, en l’absence de bonnes raisons, la division d’une 

audience finale en une série d’audiences. Une exception pourrait, par exemple, être justifiée si le juge 

rend une décision au fond sur la responsabilité (voir l’article 66(1)(b)), puis entend et détermine les 

questions de quantum. Dans de tels cas, l’audience finale peut très bien être divisée en deux parties ou 

plus, notamment pour promouvoir la proportionnalité, car les parties pourraient s’accorder sur les 

montants après le jugement sur la responsabilité. Selon l’article 64(1), le juge peut utiliser des 

techniques de communication électronique. Cela pourrait, par exemple, être pertinents lorsque les 

parties sont dans des fuseaux horaires différents. Dans de tels cas, les interruptions de la procédure 

qui seraient nécessaires ne doivent pas être considérées comme une violation de la règle de la 

concentration. 

2.  L’article 64(2) consacre le principe de l’immédiateté selon lequel seuls les juges qui siègent à 

l’audience finale ont compétence pour rendre le jugement final. Ce principe relève d’une longue tradition 

commune à toutes les procédures civiles européennes. Elle n’a cependant qu’une importance limitée 

dans les systèmes juridiques d’Europe continentale. Selon la conception prédominante en Europe 

continentale, il ne s’applique pas aux audiences qui précèdent l’audience finale où certains éléments de 

preuve - ou, dans certaines système tous les éléments de preuve - peuvent être recueillis et examinés 

par le tribunal. Dans ces cas, cette conception du principe de l’immédiateté a seulement empêché les 

juges de rendre des jugements lorsqu’ils n’ont pas dirigé l’audience à laquelle les parties ont présenté 

leurs observations finales sur les éléments de preuve et ont donné lieu aux consultations orales entre 

le tribunal et les parties. L’article 64(2) combiné avec l’article 64(3) étend, en partie, la portée de 

l’immédiateté à l’obtention obligatoire de preuves lors de l’audience finale (voir également l’article 

97(1), commentaire 2). Dans le même temps, il renforce l’importance de la procédure orale (voir l’article 

18). L’utilisation des technologies de communication électroniques (article 64(1)), et en particulier de 

la vidéoconférence, crée de nouvelles formes d’immédiateté et d’oralité de la procédure, quoique moins 

importantes que lorsque les parties et les témoins sont physiquement présents devant le juge (voir 

également l’article 97(3)). Toutefois, ces Règles considèrent qu’une telle évolution résultant des 

technologies de la communication est plus efficace et plus tournée vers les citoyens que les procédures 

écrites. L’immédiateté est le principe qui facilite la meilleure appréciation des éléments de preuve 

lorsque ceux-ci ne sont pas régis par des règles spécifiques (voir l’article 98). 

3.  L’article 64(3) marque clairement le fait que l’obtention des preuves a lieu principalement lors 

de l’audience finale et non durant la mise en état de l’instance. Cela vaut pour les preuves orales autant 

que pour les preuves sur les questions litigieuses qui sont au cœur de la procédure. Les Règles ne 

suggère aucune préférence pour des procédures entièrement écrites, que ce soit sous une forme 

traditionnelle, sur papier ou par des moyens technologiques modernes numériques. Elles laissent aux 

parties la possibilité de présenter leur affaire devant le juge soit par une comparution personnelle 

directe, soit en ayant recours à des techniques de communication modernes. Les Règles ne préconisent 

pas d’abandonner la procédure orale au profit de la procédure écrite. 

4.  L’article 64(4) traite de l’obtention à l’audience finale de toutes les preuves qui n’auraient pas 

été recueillies lors de la mise en état. Il donne au juge et aux parties une certaine latitude pour produire 

des preuves tardives, mais seulement si les exigences strictes de l’article sont remplies. L’objectif qui 

préside à cette règle est d’énoncer un principe de forclusion partant d’un niveau relativement permissif 

pendant la mise en état (voir les articles 27(1), 47, 54(3), 55, 93, 96, avec commentaires) puis de plus 

en plus strict lors de la période suivant la clôture (voir l’article 63(2)) et à l’audience finale (voir l’article 

64(2)). Il est nécessaire ici d’établir un compromis bien équilibré entre une approche stricte et la 

flexibilité (voir également l’article 22, commentaire 6). Toutefois, lorsqu’une partie doit répondre à de 

nouveaux arguments de fait ou d’éléments de preuves résultant de l’incapacité du juge à conduire 

efficacement la procédure, l’article 27(1) s’applique. 
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5.  L’article 64(5) traite des mesures de mise en état qui sont particulièrement importantes pour la 

bonne préparation de l’audience finale. Les règles correspondantes pour l’article 64(5)(a) sont : les 

articles 49(6), 92(1) et (2); pour l’article 64(5)(b): les articles 16(2), 49(10), et 118; et, pour l’article 

64(5)(c): les articles 49(11)(b), 92(1) et 107. 

6.  L’article 64(6) vise à protéger le juge et les parties contre toute surprise lors d’une audience 

finale, empêchant ainsi que l’audience finale concentrée soit inutilement interrompue, entraînant des 

coûts et des retards dans la procédure. Les règles qui correspondent à l’exigence de divulgation énoncée 

à l’article 64(6) sont les articles 2, 3(b), 11, 27(1), 47, 49(11), 53(2) (b) et (4), 54(2), 88(3), 92(1), 

94, 95(1), 115(1). Les règles qui correspondent à l’obtention de preuves orales en vertu de l’article 

64(6) sont énoncées aux articles 2, 3(b), 11, 27(1), 47, 53(2)(b), 54(2), 94, 95(2), 124(1) et (2). 

7.  L’article 64(7) est un cas spécifique du droit d’être entendu lors d’une audience finale (voir 

l’article 11). Il met particulièrement l’accent sur le droit des parties à faire part de leurs observations 

sur les preuves recueillies. 

Article 65. Jugements définitifs anticipés  

1) Le juge, de sa propre initiative ou à la demande d’une partie, peut rendre 

un jugement définitif anticipé selon une procédure simplifiée. 

2) Dans un jugement final anticipé, le tribunal peut : 

a) décider que le tribunal n’a pas compétence pour statuer sur le litige 

ou que la demande est irrecevable au regard des exigences 

procédurales requises ; ou 

b) rendre un jugement définitif ou un jugement partiel en ne décidant 

que des questions de droit fondées sur des faits non contestés, ou en 

se fondant sur le fait que les parties ont omis de faire valoir à temps 

les faits nécessaires et pertinents, ou n’ont pas fourni les éléments de 

preuve en temps utile ; ou 

c) statuer sur le désistement du demandeur ou sur l’acquiescement à la 

demande par le défendeur. 

3) Les articles 61 à 64 et la partie VIII de ces Règles s’appliquent, selon le cas, 

au jugement final anticipé. 

Sources :  

Principes ALI/UNIDROIT 9.3.3 et 9.3.5; Règles transnationales de procédure civile (Étude des 

Rapporteurs), Règle 19. 

Commentaires : 

1.  Les articles 61 à 64 décrivent la méthode à suivre dans une instance où toutes les conditions 

procédurales pour statuer sont remplies et où, après l’introduction de l’instance (articles 52 à 60), le 

tribunal doit recueillir les éléments de preuve sur les faits contestés (articles 87 et suivants) afin de 

rendre un jugement final sur le fond à l’issue d’une audience finale concentrée. Cependant, de nombreux 

cas peuvent être jugés sans qu’il soit nécessaire de passer par toutes les étapes possibles de la 

procédure : ainsi, lorsque les exigences procédurales requises pour statuer sur le litige ne sont pas 

remplies, lorsque les parties ont omis de faire valoir des faits pertinents ou contestés ou ont omis de 

produire des éléments de fait ou de preuve en temps utile. Dans de telles circonstances, la procédure 

devrait être simplifiée et pourrait se terminer plus tôt que ce ne serait normalement le cas. Dans la 

procédure civile des pays d’Europe continentale, depuis de nombreux siècles les juges statuent en 

fonction de l’avancement de l’instance, sans qu’il soit utile d’établir des catégories dans les jugements 

selon la durée de l’instance ou le montant en jeu. En revanche, dans les systèmes juridiques de common 

law, dans les tribunaux de common law (mais non pas dans les cours d’équity), le juge des faits était à 

l’origine le jury. Afin d’éviter des procédures organisationnelles longues et complexes liées à la 
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constatation des faits, on distinguait les décisions qui pouvaient mettre fin à la procédure avant le 

procès et la décision avec jury. Lorsqu’un juge pouvait rendre une décision finale sans jury, la décision 

était qualifiée de jugement sommaire car il reposait sur une procédure simplifiée. Le concept de 

jugement sommaire a survécu à la disparition du jury civil dans les systèmes juridiques de common 

law. Ce terme n’est pas utilisé dans ces Règles, car elles s’efforcent d’éviter la terminologie qui vient 

d’institutions ou de techniques procédurales nationales ou culturelles spécifiques. La terminologie 

utilisée ici vise à mettre l’accent sur la fonctionnalité de la procédure, qui dans ce cas concerne une 

procédure simplifiée qui aboutira à la clôture de l’instance avant une audience finale. L’article 65 couvre 

pour autant que possible toutes les affaires qui se terminent avant une audience finale dans les 

traditions européennes de droit continental comme de common law. Les jugements définitifs anticipés 

mettent fin à la procédure en première instance de la même manière qu’un jugement final met fin à la 

procédure (voir l’article 130(1)(a) à c)). Ils peuvent faire l’objet d’un recours s’ils remplissent les 

conditions qui leur sont applicables. 

2.  L’article 65(2)(a) traite des jugements définitifs anticipés pour des motifs de procédure. Les 

systèmes procéduraux européens peuvent cependant différer dans les détails, les tribunaux ne pouvant 

rendre des jugements sur le fond que si certaines exigences procédurales, telles que la compétence du 

tribunal pour statuer ou d’autres exigences procédurales visées à l’article 133, sont remplies. Le non-

respect de ces exigences entraîne obligatoirement le rejet de la demande si, lors de la conduite de la 

procédure par le juge, un demandeur n’est pas en mesure de remédier à un tel défaut en temps 

opportun (voir les articles 4(3), 33, 47, 48, 49(8), 55). Dans les systèmes juridiques de common law 

ces défauts constituent des motifs pour rendre un jugement sommaire. Dans ces Règles, ils relèvent du 

domaine du jugement définitif anticipé; cela vaut également pour les réclamations frivoles ou abusives 

ou les demandes introduites en l’absence d’intérêt légitime pour le demandeur (voir l’article 65(2) a) 

en relation avec l’article 133(a) à (e), avec commentaires). 

3.  L’article 65(2)(b), précise les cas dans lesquels le tribunal peut rendre un jugement sans aucun 

élément de preuve, à savoir lorsque les faits non contestés ne justifient pas le maintien de la demande 

ou du moyen de défense au fond ; ou bien le demandeur ou le défendeur n’a pas fait valoir ou n’a pas 

fait valoir à temps les faits nécessaires et pertinents ou les éléments de preuve. Dans ces cas, le 

jugement peut rejeter la demande ou la défense, mais seulement après que le juge ait présenté à la 

partie ou aux parties des suggestions sur la façon dont elles pourraient chercher à modifier leur cas. 

Ces diverses circonstances peuvent donner lieu à ce que les systèmes juridiques de common law 

qualifient de jugements sommaires. En partie, ils obéissent aux mêmes conditions que le moyen 

d’irrecevabilité soulevé par une partie, historiquement désigné comme « demurrer ». De plus, des 

jugements définitifs anticipés peuvent également être rendus s’il existe des preuves documentaires 

claires des faits contestés, et si la partie adverse ou d’autres parties n’ont pas fourni ou n’ont pas fourni 

en temps utile, les éléments de preuve permettant une interprétation contraire des allégations de fait, 

ou soutenant le moyen de défense au fond. 

4.  L’article 65(2)(c) correspond à l’article 56, car il permet de rendre un jugement définitif anticipé 

en cas de désistement du demandeur ou acquiescement à la demande par le défendeur. 

5.  L’article 65(3) détermine l’application des articles 61 à 64 pour autant que cela est approprié. 

Cela signifie que, normalement, une audience finale devrait avoir lieu à laquelle les parties pourraient 

être entendues, soumettre leurs conclusions finales et les questions de droit tranchées. En règle 

générale, le tribunal statuera sans recueillir de preuves. Il existe cependant des exceptions. C’est le 

cas, par exemple, lorsqu’il existe des doutes quant au respect des règles de procédure (article 

65(2)(2)(a)), lorsque les preuves reposent sur la production de documents ou les dépositions de 

témoins, ou encore, de manière quelque peu discutable, dans les affaires concernant l’applicabilité du 

droit étranger avec la production de témoignages d’experts (voir l’article 26, commentaire 3). Dans de 

tels cas, les articles 61 à 64 peuvent s’appliquer en conséquence. Dans les cas simples, le tribunal peut 

rendre une ordonnance de mise en état pour informer les parties de son intention puis statue sur le 

litige sur la base des conclusions écrites des parties sans tenir d’audience. 
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Article 66. Décisions préliminaires de procédure et jugements partiels sur le fond 

1) Le juge peut, de sa propre initiative ou à la requête d’une partie, prononcer 

un jugement : 

a) statuant sur une question de procédure préliminaire, 

b) statuant au fond sur une question de droit.  

2) Les articles 61 à 64 et la partie VIII de ces Règles s’appliquent, le cas 

échéant, au jugement prononcé sur le fondement du présent article. Les 

décisions préliminaires de procédure au sens de l’article 133 sont 

susceptibles de recours indépendant du jugement sur le fond. 

Sources :  

Principes ALI/UNIDROIT 9.3.3 et 9.3.5; Règles transnationales de procédure civile (Étude des 

Rapporteurs), Règle 19.1.3, 19.2. 

Commentaires : 

1.  Selon l’article 66(1)(a), le juge peut statuer sur des questions de procédure préliminaires. Cela 

fait obstacle au réexamen de ces questions et contribue ainsi à une concentration de la procédure (voir 

les articles 2, 4 (1)). 

2.  Les questions de procédure préliminaires peuvent notamment porter sur les exigences 

procédurales requises pendant la mise en état et sur les conditions préalables pour que le juge rende 

un jugement sur le fond (voir l’article 133). Si le juge conclut que les exigences procédurales ne sont 

pas satisfaites, il met fin à l’instance en rendant un jugement définitif anticipé (voir l’article 65(2)(a)). 

Dans le cas contraire, le juge poursuit l’instance et peut statuer au fond. Lorsque cela est approprié, le 

juge peut rendre une décision préliminaire de procédure, susceptible de recours (voir l’article 66(2)), 

puis poursuivre l’instance à défaut de recours ou si la décision a été confirmée. On évite ainsi la perte 

de temps et les coûts auxquels le juge et les parties seraient exposés si l’instance se poursuivait et que 

le jugement au fond soit annulé en appel au motif qu’une formalité procédurale préalable n’avait pas 

été respectée. En revanche, il peut y avoir des cas où le juge estime opportun, dans l’intérêt d’une 

conclusion rapide de l’ensemble de l’instance, de poursuivre l’instance au fond indépendamment du 

recours formé sur une question de procédure devant une juridiction supérieure. Le juge s’exposera alors 

à voir augmenter sa charge de travail avec des surcouts pour les parties (voir l’article 130(2)). 

3.  Outre les exigences procédurales, les questions procédurales préliminaires qui pourraient être 

tranchées par jugement fondé sur cet article peuvent par exemple porter sur l’obligation d’une partie 

ou d’un tiers de produire des documents ou sur l’authenticité des documents; sur la recevabilité d’une 

proposition de modification; ou dériver de l’appréciation du juge que la procédure n’a pas été close par 

un accord valable des parties. 

4.  Les recours contre les jugements qui statuent sur des questions de procédure préliminaires sont 

autorisés conformément aux règles générales sur les recours. Les recours devraient cependant être 

rares afin d’éviter les coûts et retards pouvant résulter de trop de contentieux sur des questions 

accessoires. Ces Règles prévoient la possibilité de rendre des décisions sur des questions de procédure 

préliminaires en supposant que les tribunaux ne le feront que si nécessaire. Ce pouvoir discrétionnaire 

ne devrait pas être exercé de manière abusive, en vue de faciliter une réduction temporaire de la charge 

de travail du juge. Les jugements sur des questions de procédure préliminaires ont autorité de chose 

jugée et un réexamen ne peut être autorisé que si les faits sur lesquels se fondent les questions de 

procédure incidentes sont différents (voir l’article 21, commentaire 5). 

5.  Dans la grande majorité des cas, le juge statuera sur les questions de procédure préliminaires 

par une simple décision en vertu de son pouvoir discrétionnaire (voir l’article 50). Les recours contre la 

décision rendue par le juge sur contestation d’une décision de procédure sont généralement exclus 

indépendamment du contenu de la décision (voir l’article 179(1)), mais d’autres contestations restent 

recevables contre de simples décisions (voir l’article 178). L’article 179(2) permet différents recours 
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dans des circonstances particulières, tandis que le recours est toujours possible lorsqu’un tiers est 

concerné, indépendamment de la nature de la décision du tribunal (voir l’article 180). 

6.  L’article 66(1)(b), permet au juge de rendre des jugements statuant au fond sur une question 

de droit soulevée par les parties. Cette règle ne permet pas que de tels jugements porte sur des 

questions de fait. Ils peuvent favoriser le règlement rapide de l’instance, car la décision pourra avoir 

autorité de chose jugée, soit directement soit après une procédure de recours (voir les article 130(1)(d) 

et (2), 147, 153 et suivants). 

7.  Un jugement statuant au fond sur une question de droit s’imposera plus généralement lorsque 

les parties sont en désaccord à la fois sur le fond du droit et sur le montant de la demande. Dans de 

tels cas, il peut être plus efficace de se prononcer d’abord sur le fondement de la demande avant de 

procéder à la détermination compliquée et longue du montant à payer par le défendeur. Les exemples 

les plus importants à cet égard sont les décisions qui rejettent le moyen selon lequel la demande est 

prescrite et celles qui statuent sur la responsabilité du défendeur. Par exemple, dans une affaire de 

préjudice corporel dans laquelle à la fois la responsabilité et le montant des dommages sont en jeu, le 

juge peut statuer sur la responsabilité, en laissant le quantum à déterminer à une date ultérieure. La 

décision – soit qu’elle ne fasse pas l’objet de recours, soit qu’elle soit confirmée en appel - peut être 

assortie d’une ordonnance du juge requérant la présentation de preuves concernant le quantum. 

8.  Un jugement statuant au fond sur une question de droit, par exemple un jugement confirmant 

le bien-fondé d’une demande en dommages-intérêts ou rejetant le moyen que la demande est prescrite, 

est un jugement normal pour ce qui est du recours et de l’autorité de chose jugée. Cependant, comme 

un tel jugement est limité à la question de droit spécifiquement invoquée, il ne statue pas sur l’ensemble 

du litige de façon définitive. Il devra donc être complété par un jugement ultérieur. Dans notre exemple, 

ce serait un jugement qui fixe le montant des dommages-intérêts et condamne le défendeur à payer. 

Dans la procédure qui se déroule entre le jugement sur la question de droit spécifique et le jugement 

ultérieur, la question de droit qui a été tranchée doit être prise comme base sur laquelle la procédure 

se poursuit; elle ne peut faire l’objet d’une nouvelle décision. 

9.  Le juge décide discrétionnairement de statuer au fond sur une question de droit spécifique. Le 

juge tiendra compte de son obligation de promouvoir le règlement équitable, efficace et rapide du 

différend, conformément à l’article 2. Dans des cas particuliers, il pourra être préférable de rendre un 

jugement statuant au fond sur une question de droit spécifique et en même temps de procéder à 

l’examen de l’ensemble de la demande de réparation (voir le commentaire 2 ci-dessus et l’article 

139(2)). 

Article 67. Mesures provisoires et ordonnance de paiement provisionnel  

Le juge peut ordonner des mesures provisoires ou un paiement provisionnel 

conformément aux articles 199 et suivants. 

Sources :  

Principes ALI/UNIDROIT 5.8 et 9.3.3; Règles transnationales de procédure civile (Étude des 

Rapporteurs), Règle 4.5. 

Commentaires : 

1.  L’article 67 souligne qu’entre la demande initiale et l’audience finale, le juge peut estimer 

opportun d’examiner et d’ordonner une mesure provisoire fondée sur la connaissance plus approfondie 

que les parties ont de l’ensemble du litige (voir également l’article 49(7)). Il met en évidence à 

l’intention du juge comme des parties la possibilité de prendre de telles mesures, dans l’intérêt de la 

bonne administration de la justice, du déroulement efficace de l’instance et de la proportionnalité. 

2.  Conformément à l’article 51(3)(c), les parties doivent examiner pendant la phase préalable à 

l’ouverture la nécessité éventuelle et le contenu de mesures conservatoires, facilitant ainsi la prise de 

décisions ultérieures par le juge. 
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PARTIE VI – NOTIFICATION DES ACTES DE PROCÉDURE 

Introduction 

1.  Cette partie contient des règles relatives à la notification des actes judiciaires pour les affaires 

nationales et transfrontalières. Les sections 1 et 2 prévoient des règles qui sont généralement 

applicables, que le destinataire soit domicilié ou réside dans l’État du juge saisi ou à l’étranger. La 

section 3 établit des règles spéciales pour les affaires transfrontalières et fait la distinction entre les 

affaires dans lesquelles les actes doivent être notifiés à un destinataire domicilié dans l’Union 

européenne et les affaires dans lesquelles le destinataire est domicilié en dehors de l’Union européenne. 

2.  Pour élaborer des règles européennes, il a été tenu compte de l’acquis de l’Union européenne, 

en particulier du Règlement européen sur la notification, des dispositions spécifiques relatives à la 

notification des actes contenues dans le Règlement TEE, le Règlement CES, le Règlement IPE et le 

projet de règles de procédure de la Juridiction unifiée du brevet, dans les règles sur la notification en 

vigueur dans les systèmes juridiques européens, ainsi que de la jurisprudence pertinente de la Cour de 

justice de l’Union européenne. 

3.  Cette partie s’applique aux affaires nationales et transfrontalières. En ce qui concerne la 

notification des documents dans un cadre transfrontalier, elle prévoit certaines règles qui s’écartent du 

Règlement européen sur la notification (voir les articles 82 à 84 et commentaires). Néanmoins, le 

Règlement européen est destiné à s’appliquer pour autant que cette partie ne prévoie pas de règles 

spécifiques, notamment en ce qui concerne les dispositions en matière de communication et 

d’organisation. L’objectif a été de fournir un modèle fonctionnel et moderne de règles pour la 

notification. 

SECTION 1 – Dispositions générales 

Article 68. Nécessité d’une notification et contenu minimal. 

1) L’acte introductif d’instance ou tout autre acte de procédure modifiant la 

demande ou soumettant une nouvelle demande conformément à l’article 55 

est notifié en application des articles 74 à 78 et 80 à 81.  

2) L’acte introductif d’instance ou tout autre acte de procédure modifiant les 

prétentions doit se conformer aux articles 53 et 55. 

Sources :  

Principe ALI/UNIDROIT 5.1. 

Commentaires : 

1.  La Section 1 traite de la notification de l’acte introductif d’instance (article 68) ; cette question 

demande à être traitée séparément en raison de l’importance de fonder la compétence du tribunal au 

regard des parties et de garantir le droit du défendeur d’être entendu. Les articles 68 et 69 déterminent 

les informations minimales qui doivent être communiquées au défendeur pour lui permettre de préparer 

sa défense et éviter que soit rendu un jugement par défaut. L’article 72 fixe le champ d’application des 

règles générales de notification et renvoie à d’autres parties de ces Règles si un mode de notification 

formelle des documents est requis dans des situations particulières. Il n’y a pas de normes uniformes 

en Europe concernant les types de documents et les circonstances pour lesquels une notification 

formelle est requise. Il en va de même s’agissant des divers actes au cours de la procédure. Ces Règles 

fournissent des dispositions spécifiques selon la situation et le contexte pour ce qui est de la notification 

de documents particuliers (voir les articles 39, 42, 44, 53(3) et (7), 54(6), 55(3), 69, 134). 

2.  L’importance de respecter le droit d’une partie d’être entendue ne se limite au défendeur en ce 

qui concerne l’acte introductif d’instance. Lorsque l’instance est en cours, l’objet du litige peut être 

étendu par une demande reconventionnelle ou une demande incidente, y compris à l’égard de tiers. Par 

conséquent, cet article étend les exigences de notification à des actes de procédure qui modifient l’acte 
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introductif d’instance ou étendent les prétentions à des personnes autres que le demandeur initial et le 

défendeur. Dès lors, le terme « parties » dans cet article inclut également les tiers (voir les articles 39 

et suivants). 

3.  La demande doit identifier les parties à la procédure. Cela comprendra normalement au moins 

leurs noms et adresses et, le cas échéant, le nom et l’adresse de leurs représentants (voir également 

l’article 7(2) du Règlement IPE). Les Règles ne fournissent pas davantage de précisions, qui pourraient 

être mal comprises comme posant des exigences d’informations additionnelles. 

4.  Il n’y a aucune exigence expresse de notifier les annexes à une demande. Le principe, qui fait 

l’objet d’un large consensus est que lorsqu’elles sont utilisées, les annexes doivent être notifiées au 

défendeur, mais des exceptions peuvent être faites lorsque les annexes ne sont pas nécessaires pour 

permettre au défendeur de comprendre l’objet de la demande. 

5.  Les règles de procédure des systèmes juridiques européens varient considérablement en ce qui 

concerne la question de savoir si le demandeur doit exposer les moyens de droit fondant la demande. 

Encore une fois, l’article 68 fournit une règle minimale concernant les informations requises, de sorte 

que d’autres précisions ne sont pas nécessaires. 

Article 69. Information sur les formalités procédurales à accomplir pour contester 

la demande. 

Les éléments suivants doivent ressortir clairement de l’acte introductif 

d’instance :  

a) les exigences de procédure à respecter pour contester la demande, y 

compris, le cas échéant, les délais prévus pour la contester, toute date 

d’audience, le nom et l’adresse du tribunal ou de toute autre 

institution à laquelle il convient d’adresser la réponse ou devant 

laquelle comparaître, ainsi que, le cas échéant, la nécessité d’être 

représenté par un avocat ;  

b) les conséquences d’un défaut de comparution ou de contestation, 

notamment, le cas échéant, la possibilité d’une décision contre le 

défendeur ayant fait défaut et la condamnation aux frais du procès. 

Sources :  

Principe ALI/UNIDROIT 5.1. 

Commentaires : 

1.  L’article 69 est basé sur l’article 17 du Règlement TEE car le Principe 5.1 ALI/UNIDROIT semblait 

trop large. Les informations mentionnées à l’article 69 doivent être fournies au défendeur afin d’assurer 

les conditions requises d’un procès équitable et de réduire la possibilité qu’intervienne un jugement par 

défaut. 

2.  Les règles sur la notification de la demande introductive d’instance s’appliquent également aux 

modifications apportées conformément aux articles 53(3) et 55(1) et à l’égard des demandes à des 

tiers à comparaitre (voir l’article 68, commentaire 1). 

Article 70. Défaut de comparution du défendeur 

Lorsque le défendeur ne répond pas ou ne comparaît pas, un jugement par défaut 

ne peut être rendu que si les conditions de l’article 138(3) sont réunies. 

Commentaires : 

1.  Les règles concernant le jugement rendu par défaut sont énoncées à l’article 135 et suivants. 

L’article 70 fait référence à ces règles pour ce qui est des conditions qui s’attachent au prononcé du 
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jugement par défaut, particulièrement pour ce qui concerne la notification, à l’article 138 (voir l’article 

138, commentaire 3). 

SECTION 2 – Charge et modes de notification 

A. Dispositions générales 

Article 71. Personnes en charge de la notification 

1) La notification des actes de la procédure incombe à la juridiction/aux 

parties.  

2) Si la notification incombe à la juridiction, le juge peut, le cas échéant, 

confier à une partie le soin d’y procéder.  

3) Si la notification incombe aux parties, elle s’opère sous le contrôle du juge 

qui peut en sanctionner l’irrégularité.  

Commentaires : 

1.  Il n’y a pas de position commune entre les systèmes juridiques européens concernant la charge 

de la notification des actes de procédure. Dans un certain nombre de pays, la notification incombe au 

tribunal, par exemple en Allemagne, Angleterre, Autriche, Espagne, Estonie, Finlande, Grèce, Italie, 

Lituanie, Roumanie, Suède et Suisse. Dans d’autres pays, elle incombe aux parties soit de manière 

générale, soit en ce qui concerne des actes particuliers comme les jugements, ainsi en Slovaquie. Dans 

un petit nombre de pays européens comme la France, la Belgique, les Pays-Bas et le Luxembourg, 

l’instance ne commence pas par le dépôt de la demande auprès du tribunal, mais lorsque le demandeur 

communique l’acte initial au défendeur, la notification étant en général faite non par le tribunal mais 

par le demandeur ou un huissier. Compte tenu de cette pluralité d’approches, cet article laisse le choix 

à la juridiction. Une harmonisation entre les pays à cet égard n’a pas semblé nécessaire, compte tenu 

que la charge de la notification peut dépendre de questions hors du champ d’application des règles de 

procédure telles que l’organisation des tribunaux, l’organisation des professions juridiques et des 

huissiers de justice. L’essentiel est de choisir le moyen le plus efficace. 

2.  Si le système juridique d’un pays européen attribue en règle générale la charge de la notification 

à la juridiction, il peut néanmoins y avoir de bonnes raisons que le demandeur puisse notifier des actes 

spécifiques, en particulier l’acte introductif d’instance. L’article 71 prévoit ces cas particuliers. Si, au 

contraire, la responsabilité de la notification incombe aux parties, la juridiction devrait en tout état de 

cause pouvoir en exercer le contrôle et le cas échéant sanctionner son irrégularité. 

3.  Dans une situation transfrontalière au sein de l’Union européenne, il peut être difficile d’accéder 

aux fournisseurs de services électroniques ou aux plateformes électroniques habilitées, en particulier si 

ce sont les parties et non la juridiction qui ont la charge de la notification. Tous les Etats membres de 

l’Union européenne devraient être tenus de donner accès aux fournisseurs de services et aux 

plateformes habilitées. Pour des raisons techniques, il peut arriver que l’accès doive se faire par 

l’intermédiaire d’agences étatiques qui gèrent ces plateformes.  

Article 72. Champ d’application 

Les dispositions suivantes relatives aux modes de notification s’appliquent aux 

actes mentionnés à l’article 68 et à tout autre acte, pièce ou document devant 

être notifié, y compris les décisions du juge. 

Commentaires : 

1.  En principe, les mêmes règles de notification devraient s’appliquer à tous les types d’actes 

devant être notifiés durant un procès civil. Toutefois, la notification de l’acte introductif d’instance est 

particulièrement importante, car elle établit la compétence de la juridiction à l’égard des parties et 

constitue un moyen essentiel de donner effet au droit du défendeur d’être entendu. Par conséquent, les 
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articles 68 à 69 énoncent le contenu minimal de tels actes, offrant ainsi protection contre le risque que 

soit rendu un jugement par défaut. 

2.  Les règles concernant la notification de tout acte de procédure ne relevant pas de cet article et 

de l’article 68 sont prévues ailleurs dans les Règles, ou bien elles sont exclues de leur champ 

d’application (voir l’article 68, commentaire 1). 

Article 73. Priorité des modes de notification garantissant la réception 

Les actes de procédure doivent être notifiés de manière à garantir leur bonne 

réception, conformément aux articles 74 à 76. Si une telle notification n’est pas 

possible, il peut être recouru à l’un des modes prévus à l’article 78. En cas 

d’adresse inconnue ou d’échec des autres modes de notification, il peut être 

recouru à l’un des modes prévus à l’article 80.  

Sources :  

Principe ALI/UNIDROIT 5.1. 

Commentaires : 

1.  Le Principe 5.1 ALI/UNIDROIT peut être interprété comme signifiant que la notification à la 

personne du défendeur n’est pas requise dans tous les cas. Dans le contexte européen, les principes ou 

règles de procédure ne se limitent pas aux affaires commerciales, les Règles devraient donc assurer 

une protection adéquate des consommateurs et des personnes physiques. A cette fin, un nombre 

considérable de systèmes juridiques européens, par exemple l’Allemagne, l’Autriche, la Belgique, la 

France, l’Italie, la Lituanie, le Luxembourg, les Pays-Bas, la Pologne et la Roumanie, ont mis en place 

une hiérarchie des modes de notification, qui privilégient la notification à personne ou les modes qui 

nécessitent une forme de confirmation de réception. Dans d’autres systèmes juridiques comme 

l’Angleterre et la Suisse, il n’y a pas de hiérarchie. Certains pays, comme la Suède et la Finlande, ont 

adopté des règles flexibles. 

2.  Afin d’assurer la meilleure protection possible du droit du défendeur d’être entendu, il est 

particulièrement important de garantir que les actes de procédure lui parviennent. Les Règles mettent 

donc l’accent sur un mode de notification qui garantit que la juridiction reçoit un accusé de réception 

signé par le destinataire ou son représentant (légal). Cela correspond à l’article 13 du Règlement CES, 

qui donne la priorité à la notification par voie postale attestée par un accusé de réception. Lorsque 

l’instance est en cours, conformément à l’article 79, la notification peut être effectuée entre avocats si 

les parties sont représentées par des avocats. 

B. Modes de notification 

Article 74. Notification garantissant la réception 

1) Constitue une notification garantissant la réception : 

a) la notification à personne, le destinataire ayant signé un accusé de 

réception portant la date de réception ou par un acte signé par un 

greffier, un huissier de justice, un agent de la poste ou une autre 

personne habilitée indiquant que le destinataire a accepté de recevoir 

le document ainsi que la date de la remise ; 

b) la notification au moyen d’un réseau de communication électronique 

utilisant des procédés techniques de haut niveau, attestée par un 

accusé de réception généré automatiquement lorsque le destinataire 

est dans l’obligation légale d’adhérer à un tel réseau. Cette obligation 

est imposée aux personnes morales et aux personnes physiques 

exerçant une activité professionnelle indépendante pour les litiges 

relatifs à cette activité ; 
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c) la notification par d’autres moyens électroniques si le destinataire a 

expressément et préalablement consenti à l’utilisation de ce mode de 

notification ou est légalement tenu de fournir une adresse 

électronique aux fins de notification. Cette notification doit être 

attestée par l’accusé de réception, incluant la date de réception, 

renvoyé par le destinataire ; 

d) la notification par voie postale, le destinataire ayant signé et renvoyé 

un accusé de réception portant la date de réception ; 

2) Si, dans les cas prévus par l’article 74 (1) (c) ou (d), aucun accusé de 

réception n’est renvoyé dans le délai indiqué, la notification prévue à 

l’article 74 (1) (a) ou (b) doit être tentée, si elle est possible, avant de 

recourir à d’autres modes de notification. 

Comments: 

1.  Cet article énumère tous les modes de notification qui sont assortis d’une preuve de réception 

par le destinataire ou la personne effectuant la notification. Il entend proposer une liste exhaustive. 

Alors que les Règlements TEE et IPE retiennent le principe du retour de l’accusé de réception, le projet 

de règles de procédure de la Juridiction unifiée du brevet, en particulier l’article 271, n’exige aucun reçu 

comme preuve de la notification. La notification des actes judiciaires sans accusé de réception n’est 

cependant pas chose courante dans les systèmes juridiques européens pour les litiges civils ordinaires. 

2.  La notification effectuée au moyen d’un réseau de communication électronique attestée par un 

accusé de réception généré automatiquement nécessite l’enregistrement préalable du destinataire. 

L’article 74(1)(b) impose indirectement cette obligation à toutes les personnes morales et aux 

personnes physiques exerçant une activité professionnelle. En conséquence, ce mode de notification 

rapide devenir la modalité type pour ces destinataires. 

3.  La notification par d’autres moyens électroniques (article 74(1)(c)), ou la notification par voie 

postale (article 74(1)(d)) sont également des modes de notification rapides par lesquels les actes sont 

envoyés directement au destinataire, mais ne donnent lieu à un accusé de réception que s’il est renvoyé 

volontairement par le destinataire. Par conséquent, ces modalités ne sont appropriées que s’il existe de 

bonnes chances d’obtenir un reçu. En l’absence de renvoi de l’accusé de réception par le destinataire, 

il n’y a pas de notification valable des actes et la notification prévue à l’article 74(1)(a) ou (b) doit être 

tentée. 

Notification par auxiliaires ou officiers de justice ou autres personnes designées par le droit 

national 

4.  L’article 74(1)(a) se réfère à la notification effectuée par un greffier, un huissier de justice ou 

toute personne habilitée à cet effet en vertu du droit national. Ce type de notification est largement 

accepté en Europe, par exemple en Angleterre, Allemagne, Autriche, Belgique, Espagne, France, Grèce, 

Luxembourg, Pays-Bas, Roumanie et Suisse. 

5.  Optant pour la souplesse, la règle ne précise pas l’heure ou le lieu où les actes peuvent être 

notifiés au destinataire. L’article 74(1)(a) permet de notifier en tout endroit où pourrait se trouver 

habituellement le destinataire, tandis que certains systèmes juridiques européens précisent la 

résidence, le lieu de travail, l’établissement commercial. 

Notification par moyens électroniques 

6.  La notification électronique est prévue dans de nombreux systèmes juridiques européens, 

souvent assortie d’une variété de mesures de protection différentes : ainsi en Allemagne, Angleterre, 

Autriche, Belgique, Espagne, Estonie, France, Grèce, Italie, Lituanie, Luxembourg, Roumanie, et Suisse. 

Certains pays européens excluent la notification électronique des actes de procédure parce qu’elle exige 

le consentement préalable exprès du défendeur. C’est pourquoi souvent elle ne peut être utilisée avant 

le début de la procédure, comme c’est le cas en Allemagne, en Finlande et en Suède. 
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7.  Certaines caractéristiques particulières de la notification électronique doivent être prises en 

compte lors de la mise en œuvre des règles sur la notification: (1) la notification du courrier électronique 

normal ne peut pas toujours être considérée comme un mode techniquement sûr pour la remise des 

documents judiciaires, (2) l’expéditeur des documents doit être clairement identifié, et (3) le titulaire 

d’un ou de plusieurs comptes de messagerie ne peut être censé les vérifier régulièrement que s’il sait 

que des documents judiciaires peuvent également être notifiés au moyen d’une adresse électronique. 

8.  La notification électronique ne devrait donc être autorisée que si des procédés techniques de 

haut niveau sont utilisés pour établir l’identité de l’expéditeur, une transmission sûre et une forte 

garantie que le destinataire recevra les actes. Ce sont également les exigences énoncées à l’article 271 

du projet de règles de procédure de la Juridiction unifiée du brevet, qui contient une annexe avec une 

liste de procédés d’identification et de transmission sécurisés applicables à la Juridiction unifiée du 

brevet. Dans le cadre des présentes Règles, il n’est pas nécessaire ni même utile de formuler un procédé 

technique uniforme, bien que cela pourrait être souhaitable à l’avenir pour la notification transfrontière 

des actes. Pour le moment, il existe de nombreux procédés de notification électronique dans les 

systèmes juridiques européens et il ne semble donc ni possible ni opportun d’identifier des moyens 

électroniques spécifiques aux fins du présent article. L’article 13 du Règlement TEE mentionne, par 

exemple, les télécopies ou les courriers électroniques, mais il existe également certains pays de l’Union 

européenne qui exigent l’utilisation de plateformes électroniques spéciales ou d’agences de transmission 

officiellement habilitées, par exemple l’Autriche, l’Estonie et la Suisse. En conséquence, il suffit de 

souligner la nécessité de procédés techniques de haut niveau à l’article 74(1)(b). 

9.  L’article 271(1) du projet de règles de procédure de la Juridiction unifiée du brevet autorise la 

notification à une adresse électronique que le défendeur a fournie aux fins de la notification des actes 

de procédure. Elle requiert donc le consentement du défendeur. L’article 13 du Règlement TEE ne 

mentionne pas l’exigence du consentement formel du destinataire à ce type de notification, mais il 

semble nécessaire de distinguer entre les personnes morales telles que les sociétés ou les personnes 

exerçant une activité professionnelle indépendante, d’une part, et les personnes physiques, d’autre 

part. Les entreprises privées, les autorités publiques et les avocats sont tenus de vérifier leurs 

messageries électroniques quotidiennement ou du moins régulièrement. L’article 74 reflète cette 

obligation et permet en conséquence l’utilisation des adresses électroniques enregistrées, des comptes 

électroniques ou de l’adhésion à une plate-forme ou à un système électronique spécifique pour la 

notification d’actes judiciaires. Dans ces cas, un accusé de réception généré automatiquement par le 

système est suffisant. 

10.  Pour les personnes non mentionnées à l’article 74(1)(b), en particulier les consommateurs, une 

approche différente est nécessaire (article 74(1)(c)). La majorité des systèmes juridiques européens ne 

leur imposent actuellement aucune obligation de disposer d’une adresse électronique à des fins 

officielles. En l’absence d’une telle obligation légale, le consentement préalable du destinataire à 

l’utilisation d’une adresse électronique semble nécessaire pour protéger son droit d’être entendu en ce 

qui concerne les actes de procédure et pour éviter que la juridiction n’utilise une adresse électronique 

ou une adresse de messagerie électronique qui n’est plus utilisée et n’est pas contrôlée régulièrement 

par le défendeur. 

Notification par voie postale 

11.  La notification postale est prévue dans un certain nombre de systèmes juridiques européens, 

ainsi en Allemagne, Angleterre, Autriche, Espagne, Estonie, Finlande, Grèce, Pologne, Suède, mais non 

pas en France où elle n’est prévue que dans certaines situations. Voir également l’article 14 du 

Règlement européen sur la notification. En fait, la modalité « lettre recommandée » dépend dans une 

large mesure des réglementations postales nationales qui utilisent différents types d’accusés de 

réception et diffèrent en ce qui concerne les catégories de personnes à qui les actes peuvent être remis 

si le destinataire n’est pas trouvé en personne. L’article 74(1)(d) exige un accusé de réception signé et 

renvoyé par le destinataire dans un délai déterminé. A l’expiration de ce délai, le tribunal peut procéder 

en vertu de l’article 74(2) et faire une deuxième tentative de notification. La notification par voie postale 

normale où les lettres sont simplement déposées dans une boîte aux lettres sans renvoi d’un accusé de 
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réception n’est pas suffisante aux fins de l’article 74(1)(d), mais si un agent de la poste remet les 

documents au destinataire en personne, l’article 74(1)(a) s’appliquera. 

Accusé de réception 

12.  Cet article ne prévoit pas qu’un formulaire type particulier doive être utilisé comme accusé de 

réception et que les actes envoyés par la poste ou par courrier électronique doivent inclure un formulaire 

type à remplir et à renvoyer par le destinataire. Cependant, un formulaire type aidera à effectuer la 

notification et son utilisation est fortement recommandée. 

Article 75. Notification dans les locaux professionnels d’une personne morale 

Si l’article 74(1)(a) ou (d) est applicable, la notification au représentant légal 

d’une personne morale peut être effectuée dans ses locaux professionnels. Les 

locaux professionnels s’entendent du lieu du siège statutaire de la personne 

morale, du centre principal de ses activités, d’un centre d’administration ou d’une 

succursale, d’une agence ou de tout autre établissement si le litige s’est élevé à 

l’occasion des activités de cet établissement. 

Commentaires : 

1.  Conformément à l’article 74(1)(b), la notification aux personnes morales sera normalement 

effectuée au moyen du système de communication électronique désigné une fois que l’entité juridique 

sera enregistrée dans le système. La notification à personne ou par voie postale sera donc une 

exception. Cependant, les deux modes nécessitent des précisions pour ce qui est des personnes 

morales. Les actes peuvent être remis à un représentant légal, mais le lieu de la notification doit être 

spécifié. 

2.  Alors que certains systèmes juridiques européens, par exemple l’Italie, la Finlande ou la Suède, 

autorisent la notification à un avocat à son domicile ou à sa résidence privée, il semble plus approprié 

d’exiger que la notification soit effectuée à son siège professionnel. Une telle solution établit une 

distinction claire entre l’avocat destinataire des actes en tant que représentant de son client et l’avocat 

en tant que particulier. L’article 271(5) du projet de règles de procédure de la Juridiction unifiée du 

brevet adopte une approche similaire. Il permet cependant la notification dans n’importe quel 

établissement professionnel permanent ou temporaire. Dès lors, il permet la notification aux entreprises 

dans les succursales ou les agences. Cette solution pourrait être acceptable pour les litiges en matière 

de brevets. Pour une procédure civile normale, il semble plus approprié que la notification des actes à 

une succursale, à une agence ou à un autre établissement de ce type ne soit autorisée que lorsqu’une 

telle entité est étroitement liée au litige. C’est notamment le cas du contentieux en matière de contrats 

où une entreprise ne peut pas s’attendre à la notification d’actes judiciaires dans une succursale qui n’a 

rien à voir avec le contrat à l’origine du litige. 

Article 76. Notification aux représentants 

1) La notification faite au représentant légal d’un mineur ou d’un majeur 

protégé, tel le tuteur ou le curateur, équivaut à la notification faite à la 

personne du destinataire. 

2) La notification faite à une personne désignée par le destinataire pour 

recevoir la notification équivaut à la notification faite à la personne du 

destinataire. 

Commentaires : 

1.  L’article 76 couvre deux situations différentes. L’article 76(1) traite de la notification des actes 

aux parties à un litige qui n’ont pas la capacité d’agir en justice. L’article 76(2) énonce une règle 

générale qui permet aux parties de désigner tout autre adulte pour recevoir des actes et accepter la 

notification en leur nom. Si des actes sont notifiés à une personne qui a une procuration pour les 

accepter au nom du destinataire, cela équivaut à la notification au destinataire. 
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2.  L’article 76(1) reconnaît qu’en général, les mineurs ou les parties qui n’ont pas la pleine capacité 

juridique en vertu du droit matériel ne sont pas autorisées à agir en justice pour leur propre compte 

(voir les articles 30 et suivants). De telles situations sont généralement prévues dans tous les systèmes 

juridiques européens en permettant que la notification soit effectuée à des personnes qui ne sont pas 

formellement parties à la procédure. Cet article est donc basé sur le principe selon lequel les mineurs 

et autres parties n’ayant pas la capacité pour agir doivent être représentés aux fins de la notification 

conformément aux dispositions de droit matériel ou autres règles applicables. 

3.  L’article 76(2) est basé sur l’article 15 du Règlement TEE. Une règle équivalente est également 

contenue dans le code de procédure de certains systèmes juridiques européens, tels que l’Estonie et 

l’Allemagne. Il n’y a pas de restriction quant à la personne qui peut être nommée, c’est-à-dire que la 

désignation n’est pas limitée aux avocats. 

Article 77. Refus d’acceptation 

Vaut également notification selon l’article 74(1)(a), la notification attestée par 

un document signé par la personne habilitée qui a procédé à la notification, 

indiquant que le destinataire a refusé de recevoir l’acte. Ce document est déposé 

dans un lieu spécifié pendant un certain délai afin d’être retiré par le destinataire 

qui est informé du lieu et du moment auxquels ce retrait peut avoir lieu.  

Commentaires : 

1.  Les règles sur la notification devraient prévoir les cas où un destinataire refuse délibérément de 

recevoir l’acte à notifier. Selon la conception largement répandue en Europe, le refus d’un destinataire 

d’accepter de recevoir un acte ne doit pas faire obstacle aux effets juridiques de la notification. 

Cependant, les règles diffèrent selon qu’un motif valable soit ou non invoqué au refus. Un exemple 

typique de bonne raison de refuser la notification est le cas d’identité erronée. Dans le cadre 

transfrontalier au sein de l’Union européenne, l’article 8 du Règlement européen sur la notification a 

adopté la règle selon laquelle le destinataire peut refuser de recevoir l’acte au moment de la notification 

ou en retournant l’acte à l’entité requise dans un délai d’une semaine si celui-ci ne se conforme pas aux 

exigences linguistiques énoncées à l’article 8 du Règlement. 

2.  L’approche adoptée ici diffère des règles consacrées en Europe et par l’Union européenne. 

Premièrement, il convient de noter que si la personne qui refuse de recevoir la notification n’est pas le 

destinataire de l’acte, la notification sera invalide : voir l’article 74. Deuxièmement, si les exigences 

linguistiques de l’article 82 ne sont pas remplies, soit il n’est pas nécessaire de refuser de recevoir l’acte 

soit un refus n’équivaudra pas à une notification. Dans ce dernier cas, la notification de l’acte sera 

inefficace et l’article 83 souligne que l’article 81 concernant les moyens de remédier au non-respect des 

règles de notification ne s’appliquera pas. 

3.  Une autre question importante est de savoir si lorsqu’une personne refuse de recevoir l’acte à 

notifier, la personne qui tente d’effectuer la notification devrait reprendre l’acte à notifier ou le laisser. 

Les règles internes de certaines systèmes juridiques européens, par exemple en Allemagne, en Estonie, 

en Grèce et en Roumanie, prévoient que lorsqu’un destinataire refuse de recevoir l’acte, il doit être soit 

laissé au destinataire soit déposé en un lieu spécifié pour être retiré. C’est l’approche optimale. Si le 

refus de recevoir l’acte a les mêmes conséquences que sa remise, le destinataire doit au moins être en 

mesure d’accéder au contenu de l’acte. Aussi, l’article 77 correspond à l’article 13(1)(b) du Règlement 

TEE, mais il va au-delà, car il prévoit la possibilité pour le destinataire de retirer l’acte. 

Article 78. Autres modes de notification 

1) S’il n’est pas possible de notifier l’acte au destinataire selon un moyen prévu 

à l’article 74, la notification peut être effectuée selon un des modes suivants 

par un greffier, un huissier de justice, un postier, un agent de la poste ou 

toute autre personne habilitée : 
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a) remise de l’acte à l’adresse du destinataire aux personnes qui y vivent 

ou qui y sont employées par lui, aptes à recevoir l’acte et qui y 

consentent ; 

b) si le destinataire est un professionnel indépendant ou une personne 

morale, notification dans les locaux de l’entreprise à des personnes 

qui sont employées par le destinataire, aptes à recevoir l’acte et qui y 

consentent ; 

c) dépôt de l’acte dans un bureau de poste ou auprès d’une autorité 

publique habilitée à en assurer le dépôt, le destinataire étant informé 

de ce dépôt par notification écrite dans sa boîte aux lettres. Dans ce 

cas, la notification mentionne clairement la nature judiciaire de l’acte, 

le lieu et le moment auxquels il peut être retiré ainsi que les 

coordonnées de la personne dépositaire de l’acte. La notification n’est 

considérée comme effectuée que lorsque l’acte est retiré. 

2) La notification d’un acte en application de l’article 78 (1)(a) and (b), est 

attestée par : 

a) un acte signé par la personne ayant effectué la notification, 

mentionnant : 

(i)  le mode de notification utilisé ; 

(ii)  la date de notification, et 

(iii)  Le nom de la personne ayant reçu la notification et son lien avec 

le destinataire, ou 

b) un accusé de réception émanant de la personne ayant reçu la 

notification. 

3) La notification prévue à l’article 78 (1)(a) et (b), n’est pas autorisée si la 

personne qui reçoit l’acte est la partie adverse du destinataire dans la 

procédure. 

4) La notification d’un acte en application de l’article 78(1)(c) est attestée 

par : 

a) un acte signé par la personne ayant effectué la notification, indiquant : 

(i) le mode  

(ii) de notification employé ; et  

(iii)  la date du retrait, ou 

b) un accusé de réception émanant de la personne ayant reçu la 

notification. 

Commentaires : 

1.  Cette disposition est basée sur l’article 14(1)(a) à (d) et (3) du Règlement TEE avec quelques 

modifications. 

2.  Afin d’assurer l’efficacité de la notification, il semble approprié d’autoriser un autre mode de 

notification seulement lorsque la personne accepte de recevoir l’acte et de le remettre au destinataire. 

Toutefois, l’article 78 n’implique pas qu’une personne au domicile du destinataire ou un employé soit 

obligé d’accepter de recevoir l’acte. Une telle obligation pourrait avoir des conséquences très 

importantes, comme engager une responsabilité pour le préjudice si l’acte n’est pas remis au 

destinataire ou lui est remis trop tard pour empêcher que le jugement soit rendu par défaut. La question 
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de déterminer si une telle obligation doit être imposée et, dans l’affirmative, ses conséquences, relève 

du droit matériel. 

3.  L’article 78 autorise d’autres modes de notification si la notification à personne n’est pas 

possible. Il ne prévoit pas une deuxième tentative de notification à personne. L’article 74(2) doit 

cependant être pris en considération. 

4.  Les autres modes de notification sont dans de nombreux systèmes juridiques européens limités 

aux membres de la famille. Comme il peut être difficile de déterminer qui est un membre de la famille 

car cela dépend du droit matériel national, il est préférable de permettre la notification à toutes les 

personnes vivant à l’adresse du destinataire. C’est la règle retenue dans un certain nombre de pays 

européens, ainsi en Finlande, France, Grèce et Pologne. Elle exige qu’il y ait une relation suffisamment 

étroite avec le destinataire pour supposer que les documents lui seront remis. 

5.  Les autres modes de notification aux enfants sont moins fiables. Dans certains systèmes 

juridiques européens, il existe des règles claires concernant l’âge à partir duquel les enfants sont 

légalement responsables et sont aptes à accepter la notification, ainsi en Belgique (16 ans), Finlande 

(15 ans), France (12 ans), Italie (14 ans), Luxembourg (15 ans), Espagne (14 ans), Suisse (16 ans). 

D’autres pays utilisent une formulation plus générale et laissent aux tribunaux le soin de décider de la 

question de la responsabilité au cas par cas, par exemple, l’Allemagne, la Grèce et la Roumanie. Dans 

un souci de sécurité juridique, un seuil clair pourrait être défini, mais une approche plus souple semblait 

appropriée pour cet article, qui requiert donc la capacité d’accepter l’acte. Dans tous les cas, compte 

tenu de son âge, la personne doit donner l’impression qu’on peut raisonnablement attendre d’elle qu’elle 

transmettra l’acte. Une décision au cas par cas de la personne effectuant la notification sera donc 

nécessaire. 

6.  La notification faite aux employés des personnes morales qui sont parties à l’instance est prévue 

couramment par les règles européennes. L’employé doit occuper une position telle qu’on peut 

raisonnablement s’attendre qu’il transmettra l’acte au destinataire, de sorte qu’un contrat de travail 

valide ne doit pas être exigé si la personne travaille en fait pour le destinataire. Par conséquent, les 

dispositions de l’article 78(1)(a) et (b) se réfèrent de façon générale à l’aptitude de l’employé à recevoir 

l’acte. La remise de l’acte au personnel de nettoyage ne devrait pas, par exemple, être suffisante pour 

valoir notification dans une grande entreprise. Dans une petite entreprise ou chez un destinataire privé, 

cela peut être différent. Aussi, une décision au cas par cas de la personne effectuant la signification 

sera nécessaire. 

7.  Le dépôt de l’acte dans une boîte postale ou une boîte aux lettres sûre est autorisé dans un 

certain nombre de systèmes juridiques européens, mais uniquement comme mode de notification 

subsidiaire. Il est préférable de déposer l’acte dans un bureau de poste local ou auprès d’un huissier de 

justice, afin d’empêcher la perte des documents. Une telle solution est largement adoptée en Europe, 

par exemple en Autriche, Belgique, France, Grèce, Italie, Luxembourg, Pays-Bas et Slovaquie. Pour 

informer le destinataire, une notification écrite doit être placée dans sa boîte aux lettres. Si aucune 

boîte aux lettres n’est disponible, la personne effectuant la notification peut utiliser d’autres moyens 

appropriés pour informer le destinataire, par exemple en épinglant la notification à la porte du 

destinataire. Les Règles ne retiennent pas la notification fictive au nombre des autres modes de 

notification de sorte que l’article 78(1)(c) prévoit que dans ce cas, la notification n’est considérée 

comme effectuée que lorsque l’acte est effectivement retiré. Si le destinataire ne retire pas l’acte, la 

notification peut être effectuée conformément à l’article 80. 

8.  L’article 78(3) reflète une règle répandue au sein des pays européens, ainsi en Allemagne, 

Autriche, Lituanie et Suisse, bien qu’elle ne soit pas toujours expressément formulée dans les codes de 

procédure. Si la personne qui reçoit l’acte est la partie adverse du destinataire dans la procédure, elle 

peut se trouver en conflit d’intérêts et être tentée de ne pas remettre l’acte au destinataire. 
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Article 79. Notification en cours d’instance 

1) En cours d’instance, si une partie est représentée par un avocat, la 

notification des actes de procédure peut être effectuée au représentant de 

cette partie ou entre avocats sans l’intervention de la juridiction. Les 

avocats sont tenus d’indiquer une adresse électronique pouvant être 

utilisée pour la notification 

2) En cours d’instance, si une partie est représentée par un avocat, elle doit 

notifier à la juridiction et à tout avocat représentant les autres parties ou 

intervenants, tout changement d’adresse postale ou électronique. 

3) En cours d’instance, les parties doivent informer la juridiction de tout 

changement de domiciliation, de centre d’activité ou d’adresse postale ou 

électronique. 

Commentaires : 

1.  Un certain nombre de systèmes juridiques européens autorisent la notification d’avocat à avocat 

une fois la procédure engagée, lorsque les parties sont légalement représentées ; ainsi en Allemagne, 

Angleterre, Belgique, Espagne, Estonie, France, Grèce, Italie, Lituanie, Luxembourg, Pays-Bas, Pologne 

et Roumanie. Une telle règle devrait donc être adoptée pour des raisons d’efficacité. La notification 

entre avocats évite le risque qu’une partie ne transmette pas les actes à son avocat en temps opportun 

et évite aux avocats des pertes de temps pour répondre à l’envoi des actes. Dès lors que certains pays 

autorisent des personnes autres que les membres inscrits au barreau à comparaître devant la 

juridiction, cette règle englobe toutes les formes établies de représentant légal. 

2.  Certains systèmes juridiques européens exigent des avocats qu’ils fournissent une adresse 

électronique enregistrée aux fins de la notification d’actes juridiques, par exemple en Estonie et en 

Allemagne. Cette règle est adoptée ici en tant que principe général étant donné l’utilisation croissante 

des méthodes de communication électronique. Cette formule inclut l’adhésion à un réseau d’information 

électronique désigné conformément à l’article 74(1)(b). Dans un souci de clarté, « en cours d’instance » 

désigne la procédure civile pertinente, et non toute procédure d’exécution ultérieure, mais lorsqu’une 

décision ou un jugement doit être notifié, l’article 79 s’applique. 

3.  L’article 79(2) impose aux parties l’obligation d’informer la juridiction de tout changement 

d’adresse, etc., afin de faciliter la notification des actes. La notification entre avocats ne s’applique pas 

à tous les actes. Les ordonnances de comparution à l’audience doivent être notifiées à la partie en 

personne (voir les articles 16(2), 49(10), 64(5), 65(3), 66(2) et 118)). 

Article 80. Mode résiduel de notification 

1) Si la notification par des modes garantissant la réception, conformément 

aux articles 74 à 77, ou par les autres modes, mentionnés à l’article 78, n’est 

pas possible en raison de l’ignorance de l’adresse du destinataire ou de 

l’échec de la notification, la notification de l’acte peut être effectuée de la 

manière suivante : 

a) par la publication d’un avis au destinataire selon une forme prévue par 

la loi de l’État du juge saisi, y compris la publication dans des registres 

électroniques accessibles au public, et 

b) en envoyant un avis à la dernière adresse ou adresse électronique 

connue du destinataire. 

c) Aux fins des alinéas (a) et (b), l’avis signifie une information qui 

indique clairement la nature judiciaire de l’acte à notifier, l’effet 

juridique de la notification, le lieu et le moment auxquels le 
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destinataire peut retirer les actes ou leur copie ainsi que la date limite 

du retrait. 

2) L’adresse est considérée comme inconnue si la personne chargée de la 

notification a accompli toutes les diligences pour rechercher l’adresse 

actuelle du destinataire de l’acte. Les diligences accomplies doivent donner 

lieu à une mention au dossier de l’affaire. 

3) La notification est considérée comme effectuée dans les deux semaines 

suivant la publication de l’avis et l’envoi de l’avis à la dernière adresse 

connue ou à l’adresse électronique, selon le cas. A défaut de dernière 

adresse connue ou d’adresse électronique, la notification est réputée 

effectuée dans le délai de deux semaines suivant la publication de l’avis. 

Commentaires : 

1.  L’article 80 s’applique lorsque l’adresse de la notification n’est pas connue. Il s’applique 

également lorsque les autres modes de notification ont échoué. A l’heure actuelle, dans un cadre 

transfrontalier, ni le Règlement européen sur la notification (article 1(2)) ni la Convention de La Haye 

sur la notification (1965) ne sont applicables si l’adresse du destinataire est inconnue. Pour les cas 

internes, les règles nationales prévoient souvent un système de notification fictive. Cela s’applique en 

particulier à l’acte introductif d’instance afin de garantir le droit d’accès à la justice du demandeur 

lorsqu’il n’est pas en mesure de localiser le défendeur. L’absence de notification au sens de l’article 80 

comprend les cas où la notification conformément à l’article 74 n’a pas été possible, la notification n’a 

pu être effectuée ni au destinataire ni à aucune autre personne à qui l’acte pouvait être remis 

conformément à l’article 78, et le destinataire n’a pas retiré l’acte déposé conformément à l’article 

78(1)(c). 

2.  Afin de protéger le droit du défendeur d’être entendu, la personne chargée de la notification 

doit accomplir toutes les diligences pour trouver le défendeur, les diligences devant être documentées 

lorsque l’adresse est inconnue (voir également l’article 138(3)). 

3.  La notification par affichage d’un avis à la porte du tribunal, par publication dans des journaux 

officiels ou dans un registre électronique accessible au public est prévue dans de nombreux systèmes 

juridiques européens. Dans les pays qui ont adopté le système de remise au parquet, la notification 

publique n’est pas toujours nécessaire, et cette forme de notification fictive n’a pas été retenue ni par 

la Convention de La Haye sur la notification (1965) ni par le Règlement européen sur la notification. Les 

règles des systèmes juridiques européens varient quant au lieu où la notification publique peut être 

effectuée, par exemple, celui de la juridiction saisie ou le lieu de la dernière adresse du destinataire. Il 

ne semble pas nécessaire d’harmoniser les règles à cet égard dès lors que la publication dans un registre 

électronique accessible au public est susceptible de devenir à l’avenir l’approche par défaut. Le libellé 

de l’article est suffisamment large pour couvrir la notification par message de texte, « Facebook », 

WhatsApp ou d’autres réseaux sociaux, même s’il ne s’agit pas d’une publication au sens strict. 

4.  La notification à la dernière adresse ou centre d’activités connu est possible en Angleterre, en 

France et au Luxembourg. En Belgique et aux Pays-Bas, les actes sont déposés auprès du procureur du 

roi. En 2011, la Cour de justice de l’Union européenne a également accepté la notification à la dernière 

adresse connue, si le défendeur avait une obligation contractuelle d’informer le demandeur de tout 

changement de sa résidence ou de son domicile 146. Dans ce cas, une publication de l’avis devrait être 

faite conformément à l’article 80(1)(a), mais en outre, l’avis devrait également être envoyé à la dernière 

adresse connue afin de donner au destinataire une chance réaliste de retirer l’acte lorsque la notification 

conformément aux articles 74 ou 78 n’a pas abouti. 

 

146 Hypotecní banka a.s. (affaire C-327/10, ECLI:EU:C:2011:745); et, Cornelius de Visser, affaire C-
292/10, ECLI:EU:C:2012:142., 
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5.  Il existe des délais bien établis pour la notification. Les systèmes juridiques européens adoptent 

des délais différents, par exemple, l’Autriche (14 jours), la Roumanie (15 jours), l’Italie (20 jours), la 

Suisse (7 jours pour le téléchargement de documents notifiés par voie électronique). Le délai de 14 

jours est a été retenu à l’article 80(3) comme délai raisonnable le plus approprié pour équilibrer les 

intérêts des demandeurs, des défendeurs et la poursuite efficace de l’instance. L’article 84 prévoit une 

exception pour les affaires transfrontalières. 

Article 81. Moyens de remédier au non-respect des règles de notification. 

Si la notification de l’acte n’a pas satisfait aux exigences des articles 74 à 79, il 

est remédié au non-respect de ces exigences si le comportement du destinataire 

de l’acte au cours de la procédure permet d’établir qu’il a reçu l’acte à notifier en 

personne et dans un délai suffisant pour préparer sa défense ou pour répondre 

de toute autre manière requise par la nature de l’acte. 

Comments : 

1.  Bien que le Règlement européen sur la notification 147 ne prévoie pas de règles pour remédier 

à une notification défectueuse, une telle possibilité est courante dans les codes de procédure nationaux 

des systèmes juridiques européens, par exemple en Allemagne, Angleterre, Autriche, Estonie, Grèce, 

Pologne, Roumanie et Suisse. Il est généralement admis que lorsqu’un destinataire reçoit effectivement 

l’acte, tout défaut de forme de la notification perd toute pertinence. C’est là une solution appropriée car 

la fonction principale de la notification des documents, qui est de garantir au destinataire un accès 

approprié aux informations contenues dans l’acte, - est remplie par la réception effective. Aussi l’article 

81 adopte-t-il cette approche. 

2.  Si la notification d’un acte fixe la date à laquelle un délai commence à courir, le destinataire 

peut ne pas avoir suffisamment de temps pour répondre. Par conséquent, il ne sera remédié au non-

respect des règles de notification que si le destinataire a eu suffisamment de temps pour préparer sa 

défense ou pour répondre de toute autre manière requise par la nature de l’acte. Ces cas sont également 

traités dans le contexte du jugement par défaut (articles 70, 138 et suivants) ou ils peuvent être traités 

dans le contexte général de la restitutio in integrum qui n’est pas traitée de façon générale par les 

présentes Règles. 

3.  Le texte de cet article est basé sur l’article 18 du Règlement TEE. Il est cependant plus large 

dans son application que ce dernier, étant donné que l’article 81 s’applique non seulement à la 

notification de l’acte introductif d’instance, mais également aux actes qui appellent des parties à 

comparaitre. 

SECTION 3 – Notifications transnationales  

A. Au sein de l’Union européenne 

Article 82. Conditions concernant la langue 

1) Si le destinataire est une personne physique n’exerçant pas d’activité 

professionnelle indépendante, les actes visés à l’article 68 et les 

informations visées à l’article 69 doivent être rédigés dans une langue de la 

procédure, ainsi que dans une langue de l’État membre dans lequel le 

destinataire a sa résidence habituelle, à moins que le destinataire ne 

comprenne manifestement la langue du juge saisi.  

 

147 L’article 8(3) du Règlement européen sur la notification n’est pas exactement un dispositif pour remédier 

au non-respect de la notification parce que la notification qui n’est pas conforme aux exigences linguistiques de 
l’article 8(1) ne constitue pas une violation du Règlement et ne rend pas la procédure invalide [CJE- 
ECLI:EU:C:2015:603 n. 61). 
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2) Si le destinataire est une personne morale, les actes de procédures visés à 

l’article 68 et l’information visée à l’article 69 doivent être rédigés dans la 

langue du juge saisi ainsi que dans la langue de l’État membre dans lequel 

la personne morale a son siège social, le centre principal de ses activités, 

ou dans la langue des principaux documents de l’opération litigieuse.  

Sources : 

Principe ALI/UNIDROIT 5.2. 

Commentaires : 

1. L’article 82(1) et (2) est fondé sur le principe que les consommateurs ou les personnes physiques 

ont besoin d’une meilleure protection que les entreprises, ce principe étant consacré dans les droits 

nationaux européens et le droit de l’Union européenne. La règle qu’il renferme diffère cependant du 

droit de l’Union européenne. Elle entérine la meilleure solution juridique selon laquelle la protection des 

consommateurs ne doit pas être sacrifiée pour contenir les coûts de traduction. En ce qui concerne les 

litiges commerciaux (B2B), l’exception prévue à l’article 82(2) permet de réduire les coûts de traduction 

si la langue du juge saisi et la langue utilisée dans l’opération litigieuse correspondent. Ainsi, si les 

négociations et l’opération commerciale ont été conduites en anglais, mais le tribunal saisi est par 

exemple en France, une traduction du français vers l’anglais serait nécessaire à moins que les tribunaux 

français ne permettent que la procédure se déroule en anglais. 

2.  Bien que les exigences requises concernant la langue et la traduction ne garantissent pas dans 

tous les cas que le destinataire comprendra correctement les actes de procédure, elles forment une 

présomption acceptable. Le lieu de la résidence habituelle et le lieu de l’établissement principal se 

réfèrent à un lien de fait entre le destinataire et le lieu de la notification. 

3.  Le Règlement européen sur la notification adopte la règle selon laquelle il appartient au 

défendeur de répondre qu’il n’est pas en mesure de comprendre les documents notifiés. A l’inverse du 

Règlement, l’article 82 adopte à une approche objective selon laquelle le juge ne devrait pas simplement 

se fonder sur les allégations du demandeur concernant les compétences linguistiques du défendeur. Si 

l’article 82 n’établit pas de critères pour ce qui est des compétences linguistiques, il indique clairement 

qu’une exception à l’exigence de traduction n’est acceptable que dans de rares cas, par exemple, si le 

demandeur peut produire un document rédigé par le défendeur dans la langue concernée ou s’il dispose 

de preuves établissant que la profession du défendeur implique la connaissance de cette langue, par 

exemple, comme professeur de langue ou interprète, ou que le défendeur a vécu dans l’État du juge 

saisi pendant un certain temps et que l’on peut donc présumer qu’il connait cette langue. Il en va de 

même si le défendeur est un ressortissant de l’État du juge saisi mais vit actuellement ailleurs. 

4.  Contrairement à la règle contenue dans le Règlement européen sur la notification, il n’est pas 

nécessaire de donner ici au défendeur un droit formel de refuser de recevoir l’acte si la signification ne 

satisfait pas aux exigences linguistiques de l’article 82. Un tel droit nécessiterait des précisions 

supplémentaires en ce qui concerne le temps, le lieu et la forme du refus et pourrait être une source 

potentielle d’erreur de procédure. Si l’acte n’est pas conforme à l’article 82, la notification est inefficace 

et il ne peut être remédié au défaut sur la base de l’article 81. Le défendeur peut invoquer l’inefficacité 

de la notification devant la juridiction saisie. 

Article 83. Non-application de l’article 81 

Si la notification des actes de procédure n’est pas conforme aux exigences 

linguistiques de l’article 82, l’article 81 ne s’applique pas. 

Commentaires : 

1.  L’article 83 prévoit que le non-respect des exigences linguistiques de l’article 82 rendra la 

notification inefficace. 
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2.  L’article 82 n’accorde toutefois pas au destinataire de l’acte un droit formel de refuser la 

notification, comme le prévoit, par exemple, l’article 8 du Règlement européen sur la notification. Un 

tel droit formel de refuser la notification n’est pas nécessaire tant que le destinataire peut s’opposer à 

la notification d’actes dans la procédure en cours. Afin de préserver cette possibilité, lorsque le 

destinataire reçoit effectivement les documents, même dans une langue non conforme aux exigences 

de l’article 82, le défaut ne doit pas être corrigé. 

Article 84. Délai de distance 

Si le destinataire est domicilié dans un autre État Membre de l’Union européenne 

que celui du juge saisi, le délai prévu à l’article 80 (3) est de quatre semaines au 

lieu de deux semaines. 

Commentaires : 

1.  L’article 80 établit des règles résiduelles de notification, qui s’appliquent lorsque tous les autres 

modes de notification prévus aux articles 74 à 78 ont échoué. 

2.  Les délais applicables aux modes de notification énoncés à l’article 80(3) sont modifiés par 

l’article 84. Tandis que le délai de deux semaines pour la notification prévue à l’article 80(3) semble 

être approprié pour les affaires nationales car il laisse au destinataire la possibilité raisonnable de 

recevoir la notification et d’obtenir l’acte, cela ne semble pas approprié pour la notification 

transfrontalière. Dans les situations transfrontalières, un délai plus long semble raisonnable pour 

garantir au destinataire une possibilité équitable de recevoir la notification et d’obtenir l’acte à sa 

dernière adresse connue, ou d’avoir connaissance de la publication dans l’État du juge saisi. 

B. En dehors de l’Union européenne. 

Article 85. Disposition générale. 

Les règles précédentes s’appliquent également lorsque le destinataire n’a ni 

domicile, ni résidence habituelle dans l’Union européenne, sous réserve de 

l’article 86. 

Commentaires : 

1.  Toutes les règles contenues dans cette partie sont applicables pour la notification des actes si 

le destinataire n’a pas de domicile ou de résidence habituelle dans l’Union européenne. Lorsqu’un État 

membre de l’Union européenne est également un État contractant de la Convention de La Haye sur la 

notification (1965), voir l’article 86. 

2.  En ce qui concerne la possibilité d’utiliser la notification électronique en présence d’un élément 

transfrontalier, cette règle évite la formulation ambiguë de notification « à l’étranger » figurant à l’article 

1 de la Convention de La Haye sur la notification (1965). Il la remplace par l’exigence selon laquelle le 

destinataire n’a « ni domicile ni résidence habituelle » dans l’Union européenne. 

Article 86. Relation avec la Convention de La Haye sur la notification. 

Lorsqu’un acte judiciaire ou extrajudiciaire est notifié en dehors de l’Union 

Européenne, les dispositions précédentes s’appliquent sans préjudice de 

l’application de la Convention de La Haye du 15 novembre 1965 relative à la 

signification et à la notification à l’étranger des actes judiciaires et 

extrajudiciaires en matière civile ou commerciale. 

Commentaires : 

1.  En ce qui concerne les Etats membres de l’Union européenne, lorsque l’Etat du juge saisi et 

l’Etat où le destinataire de l’acte a un domicile ou une résidence habituelle sont également des Etats 

contractants à la Convention de La Haye sur la notification (1965), cette Convention prévaudra.  
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PARTIE VII – ACCÈS AUX INFORMATIONS ET PREUVES 

Introduction 

1. La présentation des preuves et leur évaluation sont au cœur de la procédure civile. L’accès 

effectif aux informations et aux preuves sont des outils de base qui garantissent que l’accès à la justice 

est un droit réel et non pas un simple droit théorique (article 6.1 de la Convention européenne des 

droits de l’homme; article 47 de la Charte des droits fondamentaux de l’Union européenne). 

2.  Il existe une grande diversité entre les systèmes juridiques européens pour ce qui est de 

l’approche pour recueillir les preuves, et en particulier pour accéder aux informations pertinentes. Ce 

fait résulte de divers facteurs : la distinction entre le droit civil et la common law, l’histoire juridique et 

la culture procédurale, et en particulier la répartition des rôles entre le juge et les parties. La recherche 

comparative montre que de nombreuses questions fondamentales du droit de la preuve sont marquées 

par de profondes divergences, notamment en ce qui concerne le degré de formalisme dans la collecte 

de preuves, la conception du principe de l’immédiateté et pour ce qui est des conditions d’obtention 

d’informations ou de preuve détenues par la partie adverse ou des tiers. Inévitablement, la mesure 

dans laquelle les règles de preuve sont considérées comme satisfaisantes varie selon les systèmes 

juridiques ; par exemple, la valeur probatoire est liée à la manière dont la preuve a été recueillie, et 

ceci influe sur l’efficacité de l’accès à la justice en termes pratiques lorsque des éléments factuels ne 

peuvent être prouvés que par des témoins, par exemple dans les cas nombreux de responsabilité 

délictuelle. En outre, il sera d’autant plus probable que des réclamations soient portées devant les 

tribunaux lorsque la facilité d’accès aux informations et aux preuves pourra être garanti. 

3.  Les divergences d’approches concernant la preuve peuvent être à l’origine de difficultés dans 

les litiges transfrontaliers. Le Règlement obtention des preuves148 et la Convention de La Haye sur 

l’obtention des preuves 149  ne visent pas à harmoniser les règles de preuve au niveau international et, 

par conséquent, ces instruments ne peuvent pas éviter que les divergences d’approches en matière de 

preuve comme l’accès à l’information ou la production des preuves détenues par la partie adverse et 

les tiers, puissent entraver la coopération. 

4.  La présente Partie tente d’identifier la meilleure approche pour ce qui est de l’accès aux 

informations et aux preuves. A cet effet, elle identifie les règles communes aux systèmes juridiques 

européens en matière de droit de la preuve et celles qui sont les meilleures ou les plus pratiques, 

notamment concernant l’administration de la preuve. A cet effet, il sera tenu compte notamment des 

Principes ALI/UNIDROIT, des Règles IBA sur l’administration de la preuve dans l’arbitrage international 

(2010) et des instruments juridiques traitant de la question des preuves et de l’accès aux informations 

au sein de l’Union européenne (Directive respect des droits de PI 150; Directive dommages pour 

pratiques anticoncurrentielles 151; Règlement CES; et projet de règles de procédure de la Juridiction 

unifiée du brevet). 

 

148  Règlement (CE) no 1206/2001 du Conseil du 28 mai 2001 relatif à la coopération entre les juridictions des 
États membres dans le domaine de l’obtention des preuves en matière civile ou commerciale (Règlement obtention 
des preuves). 
149 Convention du 18 mars 1970 sur l’obtention des preuves à l’étranger en matière civile ou commerciale. 
150 Directive 2004/48/CE du Parlement européen et du Conseil du 29 avril 2004 relative au respect des droits de 
propriété intellectuelle (Directive respect des droits de PI). 

151 Directive 2014/104/UE du Parlement européen et du Conseil du 26 novembre 2014 relative à certaines règles 
régissant les actions en dommages et intérêts en droit national pour les infractions aux dispositions du droit de la 
concurrence des États membres et de l’Union européenne (Directive dommages pour pratiques anticoncurrentielles). 
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SECTION 1 – Partie générale 

A. Dispositions générales sur la preuve 

Article 87. Standard probatoire 

Un fait contesté est prouvé si le juge est raisonnablement convaincu de sa 

véracité. 

Sources : 

Principe ALI/UNIDROIT 21.2; Règles transnationales de procédure civile (Etude des Rapporteurs), règle 

28.2. 

Commentaires 

1.  La détermination du standard probatoire dans l’instance civile est d’importance capitale.  Il 

détermine pour une large part la stratégie procédurale des parties, mais également l’approche adoptée 

par le juge pour établir les faits. Dans la théorie juridique, on se réfère couramment à différents 

standards probatoires possibles, dont chacun exige du juge de parvenir à différents degrés de 

conviction. Le critère minimal acceptable à cet égard est que le juge forme son opinion selon un bilan 

des probabilités, selon la conviction que l’existence d’un fait est plus probable qu’improbable. L’article 

87 définit un niveau élevé de preuve dans les procédures civiles. Il exige que le juge soit 

«raisonnablement convaincu» de la véracité d’un fait. Cela doit être compris comme «aussi près d’être 

pleinement convaincu que possible», tout en acceptant qu’être pleinement convaincu est un idéal qui 

ne peut généralement pas être réalisé en pratique. 

2.  Le terme «véracité» dans ce contexte doit être compris sans aucune connotation philosophique. 

Il vise simplement à décrire le niveau ou le degré de confiance suffisant pour que le juge rende sa 

décision sur la base des faits. Le terme «convaincu» doit également être traité avec prudence. Il doit 

être compris comme synonyme de «satisfait». Il est donc nécessaire de concevoir, tout en se tenant à 

l’objectif d’établir un critère d’appréciation exigeant, qu’il existe une certaine souplesse et un besoin de 

s’adapter aux circonstances de chaque procédure pour évaluer le degré de véracité permettant au juge 

d’être «raisonnablement convaincu».  

3.  Le juge ne peut se considérer convaincu ou satisfait de la véracité d’une allégation factuelle que 

s’il a tenu compte de tous les éléments de preuve pertinents ou d’autres méthodes valables de preuve 

telles que celles décrites à l’article 88. Le juge ne peut jamais fonder sa décision sur des questions de 

fait en se fondant sur des éléments relevant de sa connaissance personnelle. 

Article 88. Dispense de preuve  

1) N’ont pas à être prouvés : 

a) Les faits reconnus ; 

b) Les faits non contestés ; 

c) Les faits notoires pour le juge.  

2) Des faits peuvent être présumés sur le fondement d’autres faits établis.  

3) Si une partie ayant en sa possession ou sous son contrôle des éléments 

probatoires relatifs à un fait pertinent s’abstient de les produire sans motif 

légitime, le juge peut considérer le fait pertinent comme établi. 

Source: 

Principe ALI/UNIDROIT 21.3. 
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Commentaires : 

1. L’article 88(1) reflète l’approche adoptée par la plupart des systèmes juridiques européens 

s’agissant des questions ne demandant pas à être prouvées. 

2.  Dans l’article 88(1), les termes «faits reconnus» doivent être compris dans le sens d’avoir été 

«activement» ou «expressément» reconnus. Les «faits non contestés» sont liés au principe de 

l’autonomie des parties, c’est-à-dire qu’il appartient aux parties de contester un fait avancé par la partie 

adverse. Dans certains systèmes juridiques, des faits non contestés s’imposent comme tels au juge, 

tandis que dans d’autres, le juge peut tout simplement considérer les faits non contestés comme ayant 

été prouvés ou vrais. La question de l’évaluation des faits incontestés, en vertu des présentes Règles, 

est une question de libre appréciation du juge (article 98). Pour que le fait soit «notoire», il doit être 

notoire pour le juge, c’est-à-dire qu’il s’agit de questions établies et bien connues de la communauté et 

du contexte où se trouve le tribunal. Exemples: le réseau public de métro de la capitale est bondé aux 

heures de pointe; les tigres ne sont pas une espèce indigène des États d’Europe occidentale. Le juge 

peut informer les parties qu’il considère qu’un fait est notoire. S’il le fait, il peut dispenser la partie qui 

présente un tel fait d’avoir à le prouver de manière spécifique. Le juge ne doit cependant pas tenir 

compte de questions relevant de sa connaissance personnelle des faits pertinents de l’affaire, c’est-à-

dire d’une connaissance obtenue par des moyens différents de ceux établis dans les présentes Règles. 

3.  L’utilisation de présomptions, comme celle énoncée à l’article 88(2) permettant d’établir la 

véracité des faits, est connue de tous les systèmes juridiques. Sauf disposition légale contraire, les 

présomptions sont toujours réfutables. 

4.  L’article 88(3), conformément aux dispositions précédentes de l’article 88, fournit un moyen 

spécifique d’établir la véracité d’un fait contesté. Si une partie ne présente pas de preuve là où elle 

pourrait le faire, le juge peut en déduire que la preuve nuirait à l’affaire de la partie et peut considérer 

que le fait a été prouvé. Cet article est lié à l’article 99 sur les sanctions, lorsqu’une partie n’a pas 

exécuté une décision du juge de produire des preuves. Le concept de «fait pertinent» doit être interprété 

conformément aux articles 24, 89 et 92. 

Article 89. Pertinence 

1) Toute preuve pertinente est recevable.  

2) Le juge, d’office ou sur requête d’une partie, écarte les preuves non 

pertinentes. La pertinence est déterminée par le juge au regard des 

écritures des parties. 

Sources : 

Règles transnationales de procédure civile (Etude des Rapporteurs), Règles 25.1, 28.3.2, et 25.2. 

Commentaires : 

1.  L’article 89 doit être interprété à la lumière des articles 23 et 25 qui concernent l’objet du litige 

et l’obligation faite aux parties de prouver les faits pertinents en produisant les éléments de preuve à 

l’appui des faits allégués. 

2.  L’article 89(2) vise à clarifier la nature des devoirs et pouvoirs du juge lorsque les éléments de 

preuve présentés par une partie ne sont pas pertinents. Il appartient au juge de déterminer la 

pertinence de la preuve. Lorsque des preuves sont divulguées spontanément par une partie ou à la 

suite d’une décision visant à garantir l’accès aux preuves, le juge peut, discrétionnairement, les exclure 

lorsqu’elles sont redondantes, inutilement lourdes, créent un coût ou un retard trop élevé, ou donnent 

lieu à un préjudice. Le juge doit évaluer ces questions dans le cadre du processus par lequel il gère 

l’obtention des preuves (voir les articles 49(11), 62(2), 64(4) à (6) et 92). Ces aspects ne sont pas à 

considérer comme étant en relation avec la question de savoir si la preuve est pertinente. Lorsqu’il 

examine la pertinence de la preuve, le juge doit tenir compte de la nature et de l’objet de toute preuve 
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proposée, de son lien avec des faits ou des questions en litige dans la procédure, et de son caractère 

probatoire. 

Article 90. Preuves illégalement obtenues 

1) Sous réserve de l’application de l’alinéa suivant du présent article, les 

preuves illégalement obtenues sont écartées de la procédure. 

2) Toutefois, dans des cas exceptionnels, le juge peut déclarer recevable une 

preuve illégalement obtenue si elle constitue le seul moyen d’établir les 

faits. Lors de sa décision sur l’admissibilité de la preuve, le juge tient 

compte du comportement de l’autre partie ou de tiers ainsi que de la gravité 

de la violation. 

Sources : 

Règles transnationales de procédure civile (Etude des Rapporteurs), Règle 25.1. 

Commentaires : 

1.  La question des preuves illégalement obtenues n’est pas traitée de manière uniforme dans tous 

les systèmes juridiques européens. L’approche retenue comme règle générale à l’article 90(1) est celle 

adoptée par certains pays. L’exception prévue à l’article 90(2) reflète la règle qui a été acceptée à 

plusieurs reprises par la Cour européenne des droits de l’homme au titre d’une exception qu’elle a 

établie et qui est censée découler du droit à la preuve. Par exemple, elle a admis que lorsque des 

preuves obtenues illégalement sont le seul moyen pour une partie d’établir des faits et ainsi de 

s’acquitter de la charge de la preuve, elles devraient être recevables 152. 

2.  La règle générale de l’article 90(1) est cependant que les preuves illégalement obtenues sont 

irrecevables et doivent être écartées de la procédure. Ceci est particulièrement important lorsque 

l’illégalité découle d’une violation des droits fondamentaux d’une partie ou d’un tiers. L’exclusion doit 

être comprise dans le sens où la preuve ne peut aucunement être utilisée par le juge pour une 

quelconque décision de la procédure. 

3.  Les exceptions à la règle générale, en vertu de la règle 90(2), devraient être rares. Elles ne 

devraient être autorisées qu’à l’issue d’un examen minutieux du juge prenant en compte tous les 

intérêts pertinents en jeu, notamment le droit d’accès aux preuves et la protection des droits 

fondamentaux, en particulier ceux liés à la vie privée, à la bonne foi et au comportement correct. 

4.  Les critères pour définir l’illégalité varient d’un système juridique à l’autre et sont appliqués 

différemment selon le droit matériel du pays. Ainsi, différentes approches peuvent être adoptées dans 

de cas où les preuves sont fournies, par exemple, par une lettre adressée à quelqu’un qui a été ouverte 

sans son consentement; par l’enregistrement d’une conversation à l’insu du locuteur; par les fichiers 

personnels de l’ordinateur d’un employé auxquels l’employeur a eu accès; ou par des images 

enregistrées par une caméra de tableau de bord située à l’avant d’une voiture. Les preuves obtenues 

par la torture doivent toujours être exclues. 

4.  Il faut souligner que la possibilité d’admettre des exceptions à la règle générale ne doit pas être 

considérée comme une promotion de l’illégalité dans l’obtention des preuves. La règle générale de 

l’article 90(1) vise au contraire à dissuader l’illégalité. Cela est conforté par le fait que les règles de la 

présente Partie visent à fournir aux parties des moyens justes, raisonnables et appropriés pour 

l’administration des preuves. 

 

152 Voir CEDH 10 octobre 2006 L.L. c. France, aff. 7508/02, concernant l’article 41; 13 mai 2008, N.N. et T.A. c. 

Belgique, aff. 65097/01.  
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Article 91. Secret, confidentialité et immunités  

1) Toute personne entendue aux fins d’information, de production de preuves 

ou d’autres informations peut, le cas échéant, se prévaloir des règles 

relatives aux secrets, à la confidentialité, aux immunités et protections 

similaires. 

2) Une preuve ne peut être obtenue en violation notamment : 

a) du droit d’un époux, d’un partenaire assimilé à un époux ou d’un 

parent proche d’une partie de refuser de témoigner ; 

b) du droit d’une personne de ne pas s’auto-incriminer ; 

c) du secret professionnel de l’avocat, d’autres droits ou obligations 

professionnels au secret, de secret des affaires ou autres intérêts 

similaires dans les conditions prévues par la loi applicable ; 

d) de la confidentialité des échanges dans le cadre de négociations 

amiables, à moins que les négociations n’aient eu lieu au cours d’une 

audience publique ou que des intérêts publics primordiaux ne 

l’exigent ; 

e) des intérêts de la sécurité nationale, de secrets d’État ou d’autres 

questions similaires d’intérêt public. 

3) Lorsqu’il décide s’il y a lieu de tirer des conséquences défavorables à une 

partie ou de prononcer d’autres sanctions, le juge apprécie si ces 

protections sont de nature à justifier la non divulgation par cette partie de 

preuves ou autres informations. 

4) Le juge tient compte de ces protections lorsqu’il exerce son pouvoir de 

prononcer des sanctions à l’encontre d’une partie ou d’un tiers afin de les 

contraindre à divulguer certaines preuves ou autres informations. 

5) Celui qui invoque un secret, la confidentialité, une immunité ou toute autre 

protection similaire concernant une pièce doit décrire celle-ci de façon 

suffisamment détaillée afin de permettre à une autre partie de contester. 

Sources : 

Principes ALI/UNIDROIT 18.1, 18.2 et 18.3. 

Commentaires : 

1.  La raison de prévoir des protections répond à la nécessité de privilégier certains intérêts primant 

l’importance d’accéder aux meilleures preuves pour établir la vérité. Ainsi, les relations familiales, la 

confidentialité des relations professionnelles et le droit de ne pas s’auto-incriminer (nemo tenetur se 

ipsum accusare) sont des exemples d’intérêts protégés. Par conséquent, nul n’est obligé de souscrire 

une déclaration écrite de témoin ou de témoigner lors d’une audition s’il est un conjoint, un partenaire 

assimilé à un époux en vertu du droit national applicable, un descendant, un frère ou une sœur ou le 

parent proche d’une partie. Un témoin peut également refuser de répondre à des questions si cela 

violerait un privilège professionnel applicable ou une autre obligation de confidentialité imposée par le 

droit national. 

2.  Le juge a le devoir d’appliquer les protections en vertu de l’article 91, en procédant d’office. Le 

juge peut cependant ne pas avoir connaissance des protections pertinentes. L’application de la règle 

dépend donc de la coopération des parties avec le juge pour attirer l’attention sur les protections 

applicables (voir l’article 6). Les protections absolues doivent être appliquées dans tous les cas. Les 

protections peuvent aussi être relatives, la protection étant annulée lorsque la personne protégée 

consent à y renoncer. Les protections peuvent également être annulées lorsque, dans des cas 
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spécifiques, le juge a l’obligation primordiale, en vertu du droit matériel, d’établir la vérité (Voir projet 

de règlement de procédure de la Cour unifiée du brevet, règle 179.3.) 

3.  Certaines protections sont fondées sur le droit de garder le silence, par exemple, s’agissant des 

parents proches, alors que les privilèges professionnels ne dépendent pas de la personne qui pourrait 

témoigner, ainsi le privilège juridique professionnel appartient au client et non à son avocat et seul le 

client peut y renoncer. Dans certains cas, des intérêts publics sont en jeu et seul l’État peut renoncer à 

la protection. Lorsqu’une personne qui a le droit de témoigner ou de garder le silence a choisi de 

renoncer à la protection, par exemple en prêtant serment de témoigner pendant le procès, elle ne peut 

alors changer d’avis. Une fois qu’une personne a renoncé à une protection, elle ne peut plus s’en 

prévaloir à nouveau. 

4.  Il est possible qu’une protection soit levée par inadvertance. Lorsque tel est le cas, le juge 

devrait examiner si la protection offerte par l’article 91(1) a été perdue ou si elle doit être maintenue. 

Pour trancher cette question, il devrait tenir compte du principe qui préside à la protection. 

5.  Cet article doit être lu en corrélation avec les règles concernant les décisions d’administration 

des preuves, qui s’appliquent seulement aux preuves non couvertes par des protections (voir les articles 

100(a) et suivants). (Voir le rapport Storme, règle 4.1.3.). 

6. En ce qui concerne l’article 91(1), les protections personnelles couvrent toutes les personnes, quel 

que soit leur statut procédural, qui sont entendues afin d’obtenir des informations sur l’affaire. La 

protection couvre toute la durée de la procédure, y compris les auditions et la collecte d’informations 

avant le procès. 

7.  L’article 91(2)(a) concerne la protection accordée aux relations familiales. La définition du cercle 

des personnes couvertes par la protection est strictement liée au droit de la famille et devrait donc être 

faite sur la base du droit national. L’article 91(2)(b) protège le droit de pas s’auto-incriminer tel qu’il 

est établi dans le droit national. 

8.  L’article 91(2)(c) couvre toutes les situations mettant en cause des intérêts protégés, c’est-à-

dire des intérêts primant celui d’obtenir les meilleures preuves et la recherche de la vérité. Leur objet 

doit être défini par le droit national. En règle générale, de tels intérêts sont fondés sur la confidentialité 

professionnelle, par exemple des avocats, du clergé, des professionnels de santé, des journalistes. 

D’autres intérêts peuvent également être protégés, ainsi les secrets d’affaires (voir l’article 9 de la 

Directive secrets d’affaires). La référence aux «autres intérêts similaires dans les conditions prévues 

par la loi applicable» doit être interprétée de manière ouverte et flexible. Elle pourrait donc renvoyer 

au droit international privé du for. Dans la plupart des cas, la règle de droit international privé pertinente 

fera référence à la loi du for en tant que loi applicable pour déterminer l’étendue de la protection ou de 

la situation équivalente. Dans certains cas, cependant, il peut s’agir de la loi applicable à la relation 

juridique couverte par la protection, par exemple, le secret professionnel de l’avocat. 

9.  L’article 91(2)(d) concerne la situation de médiation, avec la protection accordée au contenu 

des échanges dans le cadre d’une résolution amiable entre les parties. Il reflète la protection reconnue 

à l’article 7 de la Directive sur la médiation. Selon la Directive, en règle générale, les médiateurs et les 

personnes participant au processus de médiation ne sont pas tenus de témoigner dans une procédure 

judiciaire concernant les informations obtenues au cours de ce processus. Il existe toutefois des 

exceptions à cette règle, à savoir lorsque la preuve est: a) nécessaire pour des considérations 

impérieuses d’ordre public, notamment pour assurer l’intégrité physique d’une personne; ou b) la 

divulgation du contenu de l’accord est nécessaire pour sa mise en œuvre ou son application. Ce dernier 

cas peut être compris comme une question de fait. 

10.  L’article 91(2)(e) reflète le principe de la plupart des ordres juridiques admettant que certains 

intérêts publics, tels que la sécurité nationale, l’emportent sur tout intérêt lié à l’accès aux preuves. 

11.  L’article 91(2) ne doit pas être interprété comme fournissant une liste exhaustive de tous les 

chefs de privilège, d’immunité ou de protection similaire qui pourraient être invoqués avec succès. Le 



Règles modèles européennes de procédure civile ELI / UNIDROIT 

137 

droit national doit permettre d’exercer une certaine marge d’appréciation pour étendre la portée de ces 

privilèges et immunités. 

12.  S’agissant des litiges transfrontaliers, l’article 14.1 du Règlement obtention des preuves qui 

énonce les cas dans lesquels un individu peut refuser de témoigner devra être pris en considération. 

13.  L’article 91(3) limite la capacité du juge à tirer des conclusions défavorables ou à imposer des 

sanctions lorsqu’une personne fait valoir une protection. En d’autres termes, le juge ne peut tirer de 

telles conclusions ou imposer des sanctions sauf s’il conclut que la protection invoquée n’est pas justifiée 

à défaut de raison valable pour ne pas divulguer des preuves ou des informations. 

14.  L’article 91(4) exige du juge qu’il tienne dûment compte des diverses protections lorsqu’il 

envisage de prononcer des sanctions. Il devrait veiller à ne pas les prononcer lorsqu’une protection est 

applicable. Les tribunaux et les autres autorités publiques devraient garantir l’application effective des 

protections en matière de preuve. 

15.  L’article 91(5) vise à assurer qu’il n’est pas fait abus ou mauvaise utilisation des protections. 

Afin que les protections ne puissent pas être utilisées pour dissimuler des informations et des éléments 

de preuve, l’article prévoit qu’une personne invoquant une protection concernant une information ou 

une pièce spécifique doit la décrire avec précision. Cette disposition vise à garantir qu’une partie qui 

souhaite contester l’affirmation puisse le faire efficacement. La règle doit cependant être interprétée 

avec prudence pour éviter qu’une partie puisse s’en prévale pour obtenir des détails concernant les 

informations protégées et, de ce fait, nuire à l’efficacité de la protection. 

B.  Administration de la preuve 

Article 92. Administration et présentation des preuves 

1) Lorsque cela est nécessaire et approprié, le juge ordonne l’administration 

des preuves pertinentes proposées par une partie. Dans ce cas, le juge peut 

prendre des décisions relatives au déroulement et au moment de la 

production des preuves. Il peut également, le cas échéant, décider de la 

forme selon laquelle la preuve sera produite. Les articles 49(9) et (11), 50, 

62, 64(3) à (6) et 107 sont applicables. 

2) Le juge, après avoir donné aux parties la possibilité de faire valoir leurs 

observations, peut suggérer une preuve non proposée par une partie s’il la 

considère comme pertinente quant à une question litigieuse. Si une partie 

accepte la suggestion, le juge ordonne l’administration de la preuve qui peut 

ainsi venir au soutien des allégations de fait et de droit de cette partie. 

3) Exceptionnellement, le juge, après avoir donné aux parties la possibilité de 

faire valoir leurs observations, peut ordonner l’administration d’une preuve 

non proposée par une partie. 

4) Le juge accorde à chaque partie une égale possibilité et le temps adéquat 

pour répondre aux preuves produites par une autre partie ou dont 

l’administration a été ordonnée par le juge. 

Sources : 

Principes ALI/UNIDROIT 5.4-5.5, 9.3, 14.1-3, et 22.2.2; Règles transnationales de procédure civile 

(Etude des Rapporteurs), Règles 18.3.4 et 28.3.1. 

Commentaires : 

1.  Dans certains systèmes juridiques, il existe un droit fondamental à la preuve inscrit dans la 

Constitution. Ce droit a également été considéré comme un aspect du droit à un procès équitable en 

vertu de l’article 6(1) de la Convention européenne des droits de l’homme. L’article 92(1) met en œuvre 
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ces droits et souligne l’importance primordiale du droit à la preuve dans le cadre général du droit d’accès 

à la justice. Cette règle doit être appliquée de manière cohérente avec le droit d’être entendu et le droit 

de la défense, de sorte que, lorsque le juge examine s’il est nécessaire ou approprié d’ordonner 

l’administration des preuves, il doit donner aux parties la possibilité de présenter des observations sur 

ces questions (voir les articles 11 et 16(1), 49(11), 50(1) 2ème phrase, 50(2), 55(1) 2ème phrase, 61(2) 

à (4)). 

2.  L’article 92(1) reflète l’importance qui est donnée actuellement à la conduite de l’instance (voir 

les articles 49(9) et (11) et 50). Les décisions concernant l’administration des preuves pertinentes 

doivent être proportionnées (voir les articles 5, 6 et 89). La circonstance «nécessaire» n’indique pas 

que le juge a le pouvoir général d’ordonner d’office l’administration de la preuve. Un pouvoir limité à 

cet égard est défini dans l’article 92(3) lu en corrélation avec l’article 25(3). Cette référence au concept 

de nécessité à l’article 92(1) vise à clarifier que le juge devra prendre les mesures utiles à 

l’administration des preuves recevables, par exemple prendre des dispositions pour permettre aux 

témoins d’être entendus. La référence à "la forme selon laquelle la preuve sera produite" comprend, le 

cas échéant, l’utilisation des nouvelles technologies telles que les technologies de l’information, les 

moyens électroniques et les autres formes de communication et médias (voir également les articles 

97(3), 111(2), 112(2) et 124(2)). 

3.  L’article 92(1) concerne les décisions les plus importantes rendues par le juge en matière de 

preuve. Il pourrait donc y avoir de bonnes raisons pour qu’une partie les conteste. Cette situation peut 

se présenter de deux manières : la partie dont la preuve a été refusée peut essayer de la faire 

admettre ; ou encore, la partie peut contester la recevabilité de la preuve proposée par l’autre partie, 

si elle estime qu’elle est irrecevable. L’article 92 ne définit pas une formalité spécifique pour contester 

la décision du juge. La Partie IX envisage la contestation immédiate des irrégularités de procédure (voir 

les articles 178, 50(3)) ainsi que la possibilité de recours immédiat dans des cas particuliers (voir l’article 

179(2)). Un recours formé contre un jugement définitif, fondé sur le refus du juge d’admettre des 

preuves pertinentes, ne pourrait prospérer que si la partie a contesté dans les formes requises la 

décision au moment où elle a été rendue (pour les recours formés par des tiers, voir le commentaire 6). 

4.  Les articles 92(2) et (3), ainsi que la règle générale énoncée à l’article 25(3), concernent une 

question controversée concernant laquelle les systèmes juridiques européens n’ont pas de position 

commune. La démarche retenue vise à refléter un compromis qui, s’il est correctement appliqué, devrait 

fournir une approche optimale pour l’avenir. Les deux dispositions ont un même point de départ : le 

juge procède tout d’abord à l’examen de l’affaire et des preuves proposées par les parties ; il doit 

ensuite examiner quels éléments de preuve supplémentaires, le cas échéant, pourraient être utiles ou 

nécessaires pour lui permettre d’établir les faits. Les deux dispositions traitent des pouvoirs du juge 

lorsqu’il estime qu’une preuve supplémentaire serait utile. En premier lieu, l’article 92(2) confère au 

juge un pouvoir limité de suggérer aux parties des éléments de preuve supplémentaires qui pourraient 

être présentés par les parties elles-mêmes. Lorsqu’une partie est d’accord avec la suggestion du juge, 

celui-ci peut alors ordonner l’administration de la preuve. Ce pouvoir donné au juge est corrélé au 

principe de disposition des parties et ne permet pas au juge d’ordonner d’office l’administration de la 

preuve. En deuxième lieu, l’article 92(3) confère au juge un pouvoir limité d’ordonner d’office 

l’administration de la preuve. Ce pouvoir ne devrait être exercé que dans des circonstances 

exceptionnelles, la règle générale devant être que le juge laisse agir les parties qui présentent les 

preuves à l’appui de leurs moyens en demande et en défense. Cet article s’applique sans préjudice de 

l’article 120 portant sur les experts désignés par le juge. Le pouvoir exceptionnel de l’article 92(3) 

pourrait par exemple être exercé par le juge lorsqu’il estime qu’une opération ou des affaires entre les 

parties étaient illégales ou qu’une clause contractuelle était nulle, comme le prévoit le droit de l’Union 

européenne en matière de protection des consommateurs (voir le Préambule VI.6 et les articles 24 

commentaire 3, 26 commentaires 1, 2 et 5). Le juge peut également avoir à jouer un rôle actif en vertu 

de l’article 92(3) si l’une des parties, ou les deux, n’ont pas de représentation légale et ne sont donc 

pas en mesure d’identifier les éléments de preuve pertinents.  En outre, les pouvoirs en vertu des 

articles 92(2) et 92(3) sont considérés comme davantage acceptables dans des procédures où le 

principe de l’autonomie des parties ne s’applique pas pleinement (par exemple, les instances concernant 
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des dommages causés par une violation du droit européen de la concurrence où le juge pourrait être 

lié par les résultats des enquêtes des pouvoirs publics). Cela étant dit, ils doivent tous deux être exercés 

avec prudence. Avant d’exercer ses pouvoirs en vertu de ces articles, le juge doit tenir compte du coût 

de la mesure et choisir l’option la moins coûteuse à parité de résultat, en se basant soit sur l’article 

92(2) soit sur l’article 92(3) (voir l’article 89). Avant d’ordonner l’administration des preuves en vertu 

de l’une de ces deux règles, le juge doit donner aux parties la possibilité de présenter des observations 

(article 92(4)). 

5.  Le juge ne peut pas introduire de nouveaux faits en exerçant ses pouvoirs en vertu des article 

92(2) ou 92(3) (voir les articles 23 et 24(2)). 

6.  Les dispositions de cet article ne visent pas à suggérer que les décisions rendues ne sont pas 

soumises au droit de recours de tiers au litige (voir la Partie IX, articles 178, 180). 

7.  Voir l’article 11 sur la présentation des demandes et des moyens de défense en général. 

Article 93. Admission par défaut de contestation 

Le juge peut décider que l’absence injustifiée de réponse en temps utile d’une 

partie à une allégation de la partie adverse constitue un fondement suffisant pour 

considérer cette allégation comme admise ou acceptée. Préalablement, le juge 

informe la partie qu’il envisage de tirer une telle conclusion et lui donne la 

possibilité de faire valoir ses observations. 

Source: 

Principe ALI/UNIDROIT 11.4. 

Commentaires : 

1.  L’article 93 correspond aux articles 27, 47 et 48 pour les allégations de fait tardives et à l’article 

88(1)(b) pour les faits non contestés. Il est lié au principe de l’autonomie des parties. Il n’oblige pas le 

juge à prendre des mesures particulières. Au contraire, il donne au juge le pouvoir de décider de l’effet 

que la non-contestation des preuves par une partie doit avoir dans la procédure. 

2.  L’article établit également une exigence spécifique à laquelle le juge doit se conformer avant de 

tirer une conclusion défavorable du défaut d’une partie de contester des preuves. Il oblige le juge à 

informer la partie qui n’a pas contesté la preuve de la conclusion qu’il envisage de tirer. Ces informations 

devraient être fournies de la manière la plus appropriée afin de permettre à cette partie de prendre 

toutes les mesures appropriées pour contester la preuve si elle le souhaite, par exemple lors d’une 

audience préliminaire d’examen des preuves ou lors d’une audience de mise en l’état. L’article sert donc 

à assurer qu’une partie ne soit pas réputée avoir admis une question de fait par simple inadvertance. 

3.  Une réponse en temps utile peut consister en une simple dénégation du fait allégué. Si le juge 

le permet, elle peut également consister en une réponse donnée à un stade de la procédure où d’autres 

allégations de fait sont avancées par les parties. 

Article 94. Identification préliminaire des preuves par les parties 

Au cours de la phase introductive de la procédure, les parties identifient les 

preuves qu’elles ont l’intention de produire au soutien de leurs allégations de fait 

formulées dans leurs conclusions. 

Sources : 

Principes ALI/UNIDROIT 9.2 and 11.3; Règles transnationales de procédure civile (Etude des 

Rapporteurs), Règle 12.1. 

Commentaires : 

1.  L’article 2 exige que les parties coopèrent afin de favoriser la résolution équitable, efficace et 

rapide du différend. L’article 94 énonce une application spécifique de ce principe général car il oblige 
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les parties à identifier les éléments de preuve à un stade précoce de la procédure, généralement dans 

la phase initiale à savoir dans leurs conclusions (voir également les articles 25 et 53). 

2.  La manière dont les parties sont tenues d’identifier les éléments de preuve peut dépendre des 

circonstances de l’affaire. Il peut, par exemple, être suffisant de nommer et d’énumérer les preuves, 

par exemple les noms des témoins, la nature des preuves matérielles, leur emplacement et la personne 

qui en a le contrôle, ou, s’il s’agit d’un document, une copie devra peut-être être jointe aux conclusions 

initiales (voir l’article 53(4)). 

Article 95. Communication des preuves 

1) Les preuves documentaires et matérielles sont mises à la disposition de la 

partie adverse. 

2) Des preuves par témoignage ne peuvent être proposées au juge que si 

toutes les autres parties ont été informées de l’identité du témoin et de 

l’objet de la preuve proposée. 

3) Le juge peut ordonner aux parties de garder confidentielles les preuves qui 

leur ont été communiquées. 

Source: 

Règles transnationales de procédure civile (Etude des Rapporteurs), Règle 29.3. 

Commentaires : 

1.  L’obligation de notification énoncée à l’article 95 est nécessaire à l’équité de la procédure, car 

elle permet à la partie adverse de contester les preuves en temps utile (voir également les articles 

25(2), 49(11), 51(2)(c), 54(4), 64(6)). Par conséquent, lorsque l’absence de notification a pour 

conséquence la forclusion, la preuve correspondante ne devrait pas être recevable. (Voir le rapport 

Storme, règles 4.1 et 4.2.1.) 

2.  Dans certains systèmes juridiques, les preuves doivent être mises à la disposition de la partie 

adverse avant d’être présentées au juge. Dans d’autres systèmes juridiques, les preuves peuvent ou 

doivent être mises à la disposition de la partie adverse et du juge en même temps, ainsi lorsqu’elles 

sont soumises par un moyen de communication électronique. Dans certains systèmes juridiques, le juge 

veille directement à ce que les preuves déjà produites soient dûment notifiées à toutes les parties. Dans 

tous les cas, l’obligation de notification est une question fondamentale dans la préparation des preuves, 

d’autant plus que la notification empêche les parties de présenter des preuves de manière abusive ou 

de mauvaise foi. Dès lors, la notification doit être faite de telle manière et dans des délais permettant 

à la partie adverse d’analyser dûment les preuves et, le cas échéant, de contester leur recevabilité. 

3.  Les preuves documentaires dans l’article 95(1) couvrent tout type d’information pouvant être 

enregistrée ou stockée, y compris par des moyens électroniques. Cet article doit être lu en corrélation 

avec l’article 111. Les preuves matérielles concernent toute preuve non documentaire qui peut être 

présentée physiquement au juge. 

4.  L’identification des témoins prévue à l’article 95(2) s’applique aux témoins des faits et aux 

experts témoins (voir l’article 119). Des exceptions peuvent être faites à cette règle, lorsqu’il est 

clairement nécessaire de protéger l’identité d’un témoin, par exemple, les dénonciateurs dans le cadre 

de réclamations en dommages-intérêts pour pratiques anticoncurrentielles (voir l’article 17(5)). 

5.  La notion d’«objet de la preuve proposée» à l’article 95(2) est directement liée à celle de la 

pertinence visée à l’article 89. Selon la nature de son objet, la preuve peut être plus ou moins pertinente 

pour les faits en cause, par exemple, elle peut être pertinente pour les principaux faits en cause ou elle 

peut ne concerner que des questions spécifiques sur lesquelles un témoin a fait des déclarations dans 

d’autres procédures ou devant des autorités publiques. Certains systèmes juridiques adoptent 

l’approche selon laquelle la notification de l’objet de la preuve exige une notification préalable des 
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dépositions orales des témoins, ou une notification préalable des documents qui deviendront en temps 

voulu des éléments de preuve et feront l’objet d’un examen plus approfondi. 

6.  Lorsque cela est requis, les preuves doivent être tenues confidentielles par les parties en vertu 

de l’article 95(3), qui doit lui-même être interprété conformément aux articles 103 et 104. 

Article 96. Preuve additionnelle consécutive à la modification des allégations  

Le juge, après avoir donné aux parties la possibilité de faire valoir leurs 

observations, peut autoriser ou inviter une partie à clarifier ou modifier ses 

allégations de fait et à proposer des preuves additionnelles en conséquence. 

Source: 

Principe ALI/UNIDROIT 22.2.1. 

Commentaires : 

1.  L’article 96 concerne principalement l’administration des preuves dans la procédure. Il est 

particulièrement lié aux articles 11, 49(11), 53(2)(a) et 92(4). 

2.  La conduite efficace de l’instance revêt une importance particulière s’agissant des preuves. La 

référence à la clarification et à la modification dans cet article doit être interprétée de manière 

raisonnablement restrictive. Cette approche vise à garantir la bonne foi et à assurer que les règles 

relatives à la forclusion et à l’identification en temps opportun des faits et des preuves soient respectées 

(voir, par exemple, les articles 27, 47, 48, 63(2), 64(4) et 94). 




