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RAPPORT

(préparé par le Secrétariat d'UNIDROIT)

I. ANTECEDENTS DE LA REUNION
(a) Constitution du Sous-comité, ses termes de référence et ses méthodes de travail

A sa deuxiéme session, tenue a Rome du 26 aux 28 octobre 2004, le Comité d'UNIDROIT
d'experts gouvernementaux pour la préparation d'un projet de Protocole portant sur les biens
spatiaux a la Convention relative aux garanties internationales portant sur des matériels
d'équipement mobiles (ci-aprés désigné le Comité d'experts gouvernementaux) a établi un Sous-
comité chargé de présenter des propositions concernant le futur Systeme international d'inscription
pour les biens spatiaux (ci-aprés désigné le Sous-comité) 1. Il a été convenu que le Sous-comité
travaillerait par échanges électroniques et que le Secrétariat d'UniDRoiT ferait rapport des
conclusions du Sous-comité au Comité d'experts gouvernementaux a sa session successive, lors de
laquelle ce dernier se prononcerait sur les futures méthodes de travail du Sous-comité 2. La
participation était ouverte a tous les Gouvernements et Organisations intéressés sous réserve de
notification au Secrétariat d'UNIDROIT, qui a été nommé coordinateur des travaux du Sous-comité.

Le Sous-comité a été invité par le Comité d'experts gouvernementaux a examiner trois
aspects du futur systéme international d'inscription pour les biens spatiaux :

o Les critéres d'identification pour les biens spatiaux et questions y relatives;

o fonctionnement pratique du futur Registre international; et

t Cf. Rapport sur la deuxiéme session du Comité d'experts gouvernementaux (C.E.G./Pr. spatial/2/Rapport),

§ 51.

2 Idem.
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o Rodle de I'Autorité de surveillance 3.

Afin de faciliter des travaux du Sous-comité, I'Union internationale des télécommunications
(UIT) a établi un forum spécial sur Internet permettant aux participants au Sous-comité de
consigner leurs commentaires sur les six questions qui ont été élaborées par le Secrétariat
d'UNIDROIT concernant les points soumis au Sous-comité “.

5 6

13 Gouvernements >, huit Organisations intergouvernementales et cing organisations
internationales non-gouvernementales 7 ont formellement communiqué au Secrétariat leur intérét
a participer aux travaux du Sous-comité. Toutefois, regrettablement, seuls deux d’entre eux ont
placé des commentaires sur le forum Internet de I'IUT 8.

(b) Efforts du Secrétariat d’UNIDROIT visant a faire progresser les travaux du Sous-comité

Afin de surmonter l'impasse dans laquelle se trouvaient les travaux, le Secrétariat a pris
I'initiative - suite a un forum réunissant les Gouvernements et les secteurs commerciaux, organisé
par UNIDROIT et le Groupe de travail spatial (G.T.S.) qui s'est tenu dans les locaux de la Royal Bank
of Scotland a Londres le 24 avril 2006, qui était pour l'essentiel appelé a faire le point sur les
progrés réalisés au cours des travaux intersessions sur les questions clés en suspens - de faire
avancer la réflexion sur la question probablement la plus cruciale pour le Sous-comité, a savoir les
criteres d'identification devant étre retenus pour les biens spatiaux aux fins de leur inscription dans
le futur Registre international pour les biens spatiaux.

Sous I'empire de la Convention relative aux garanties internationales portant sur des
matériels d'équipement mobiles (ci-aprés désignée la Convention), l'identification unique d'un
objet est une exigence essentielle tant pour la constitution de la garantie internationale portant
sur ce bien que pour l'inscription de cette garantie dans le Registre international qui sera établi
conformément au Protocole mettant en ceuvre la Convention pour cette catégorie de biens. Cette
exigence est cruciale parce que la Convention met en place un systeme d'inscription basé sur
I’actif, destiné a donner publicité aux tiers de I’'existence de garanties internationales sur le bien en
question °.

3 Idem.

Cf. Rapport intérimaire sur les critéres d'identification des biens spatiaux a employer dans l'avant-projet de
Protocole portant sur des biens spatiaux a la Convention relative aux garanties internationales portant sur des

4

matériels d'équipement mobiles (préparé — en anglais seulement — par le Secrétariat d’'UNIDROIT pour le forum des
Gouvernements et des secteurs commerciaux tenu a New York les 19 et 20 juin 2007) (ci-aprés désigné le
Rapport intérimaire), § 2.

5 Algérie, Allemagne, Brésil, Canada, Etats-Unis d'Amérique, Fédération de Russie, France, Gréce, Italie,
Japon, République tchéque, Royaume-Uni et Ukraine.

6 La Commission européenne, |'Agence spatiale européenne (E.S.A.), I'Organisation de l'aviation civile
internationale (0.A.C.1.), I'Organisation internationale de télécommunications mobiles par satellites (International
Mobile Satellite Organization (1.M.S.0.)), I’ UIT, la Commission des Nations Unies pour le droit commercial
international, le Bureau des Nations Unies pour les affaires spatiales et I'Organisation mondiale de la propriété
intellectuelle.

7 L'Association africaine de leasing, le Centre européen pour le droit de I'espace, la Fédération astronautique
internationale, le Groupe de travail spatial (G.T.S.) et I'Institut international du droit de I'espace.

8 Cf. C.E.G./Pr. spatial/S.C.I.R.S./W.P. 2, p. 2 (en anglais seulement).

° L'importance de la préparation par UNIDROIT d'un régime international uniforme applicable au financement
garanti des biens spatiaux a été mise en évidence par une action qui a été intentée aux Etats-Unis d'Amérique
pour faire opposition a la mise aux enchéres du satellite Protostar 1, I'un des deux satellites appartenant a
Protostar Ltd., société qui avait récemment fait I'objet d'une procédure d'insolvabilité dans ce pays. Le demandeur
avait invoqué l'incertitude de la loi ou des lois applicables a I'exécution des garanties portant sur des biens situés
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Le Secrétariat a en conséquence diffusé un questionnaire parmi les représentants des
communautés commerciales et financiéres internationales de l'espace qui avaient participé au
forum de Londres. Sur la base des réponses ° qu'il a recues & ce questionnaire ainsi que des
commentaires placés sur le forum Internet de I'UIT, le Secrétariat a préparé un Rapport intérimaire
soumis pour discussion a un second forum des Gouvernements et des secteurs commerciaux, la
encore organisé par UNIDROIT et le G.T.S., qui s’est tenu dans les locaux de Milbank, Tweed, Hadley
& McCloy, L.L.P. a New York les 19 et 20 juin 2007 (ci-apres désigné /a réunion de New York).

L'une des principales conclusions qui a résulté de cette enquéte, entérinée non seulement
par lI'un des deux Gouvernements qui avait soumis des commentaires sur le forum Internet de
I'UIT, mais également par trois des sept représentants des communautés commerciales et
financiéres internationales de l'espace ayant répondu au questionnaire du Secrétariat, était
I'opportunité de restreindre le champ d'application de l'avant-projet de Protocole portant sur les
biens spatiaux a la Convention relative aux garanties internationales portant sur des matériels
d'équipement mobiles, tel qu'il a résulté de la premiére session du Comité d'experts
gouvernementaux tenue a Rome 15 au 19 décembre 2003 (ci-apres désigné ['avant-projet de
Protocole) ! : la raison en était qu’une certaine catégorie de biens ne fait actuellement pas I'objet
de financement séparé et ne le ferait probablement pas dans un futur proche - ce qui est
typiquement le cas des biens assemblés ou fabriqués dans I'espace -, tandis qu’une autre catégorie
- notamment les composants - pourrait tout simplement ne pas remplir la condition fondamentale
d’étre de “grande valeur”, qui est énoncée dans le préambule de la Convention. Ces considérations
justifiaient que I'on s’interroge sur la raison d'écarter le droit national 2.

Il y a eu un accord général a la réunion de New York quant a 'opportunité de restreindre le
champ d'application du texte de telle sorte couvrir essentiellement le satellite dans son ensemble,
d'autant que ce type de biens est considéré représenter 80 % des différents biens spatiaux qui font
actuellement I'objet d’opérations telles que celles qui sont envisagées par l'avant-projet de
Protocole 3.

(c) Examen de la question des critéres d'identification par le Comité pilote

La question des critéres d'identification aux fins de l'inscription a été examinée a la premiére
réunion, tenue a Berlin du 7 au 9 mai 2008, du Comité pilote d’UniproiT chargé d’élaborer un
consensus autour des conclusions provisoires auxquelles était parvenue la réunion de New York des
Gouvernements et du secteur commercial (ci-aprés désigné le Comité pilote). A cette occasion, le
Comité pilote a recommandé que certains critéres de base soient énoncés dans l'avant-projet de
Protocole, en les complétant si nécessaire dans le reglement qui sera adopté par I'Autorité de

dans Il'espace extra-atmosphérique, incertitude qui affectait en particulier le rang des garanties constituées sur de
tels biens. Le demandeur soutenait que, dés lors que le rang des droits n’était traité de fagon appropriée par
aucun pays, tous les créanciers devaient étre traités sur un pied d'égalité, y compris les créanciers
chirographaires. Cf. Motion of Official Committee of Unsecured Creditors for order precluding the Bank of New York
Mellon (as successor in interest to the Bank of New York) and Wells Fargo Bank, National Association, from credit
bidding at auction sale of Protostar I Ltd. assets, Protostar Ltd, et al. (No. 09-12659 (MFW)), United States
Bankruptcy Court for the District of Delaware.

10 Les réponses ont émaner de M. D. Arlettaz (Commerzbank), Mme F. Bessis (Arianespace), M. R.W.
Gordon (Boeing Capital Corporation), M. S. Kozuka et M. S. Aoki (au nom de Mitsubishi Electric Corp., NEC
Toshiba Space Systems, Inc., Mitsubishi Heavy Industries, Ltd, Ishikawajima-Harima Heavy Industries Co. Ltd and
IHI Aerospace Co. Ltd.), M. F. Julien (BNP Paribas), M. B. Schmidt-Tedd et M. M. Gerhard (Agence spatiale
allemande) et M. A. Stevignon (Alcatel Alenia Space France).

1n Cf. C.E.G./Pr. spatial/3/W.P. 4.

12 Cf. Rapport intérimaire, § 36.

13 Cf. Etude LXXIIJ - Doc. 14, p. 3.
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surveillance conformément au futur Protocole spatial 1*. Pour les satellites, on a suggéré que l'avant-
projet de Protocole devrait au moins exiger que soient fournie une description du satellite — avec le
nom du constructeur, le modéle, le site et la date du lancement, les paramétres orbitaux (y compris
I'inclinaison, la période nodale, I'apogée et le périgée) et la fonction générale du satellite ; pour
toute autre catégorie de bien spatial, des critéres de base semblables devraient étre élaborés *°.

(d) Nécessité d'une réunion du Sous-comité et préparation de la réunion

Avec la décision faisant suite a la deuxieéme réunion du Comité pilote, tenue a Paris les 14 et
15 mai 2009, de reconvoquer le Comité d'experts gouvernementaux pour une troisieme session, et
compte tenu de la nécessité que le Secrétariat puisse faire rapport au Comité d'experts
gouvernementaux des travaux du Sous-comité en temps utile pour sa session - et nonobstant les
instructions données par le Comité d'experts gouvernementaux a sa deuxiéme session que les
travaux du Sous-comité devraient se dérouler seulement par échanges électroniques -, il a été
décidé que le Secrétariat devrait convoquer une réunion du Sous-comité. Cette réunion aurait pour
objet d’'une part de tirer les conclusions des travaux intersessions conduits par le Secrétariat sur
les critéres d'identification aux fins de l'inscription et des recommandations provisoires qui avaient
été formulées sur ce sujet a la réunion de New York et par le Comité pilote, et d'autre part
d’examiner les deux autres questions déférées au Sous-comité.

Il a été décidé que la réunion devrait se tenir a Rome, au siége d’UNIDROIT, les 26 et 27
octobre 2009. Des invitations a participer aux travaux du Sous-comité ont été envoyées les 3 et 4
septembre 2009 a tous ceux qui avaient manifesté leur intérét a y prendre part.

Afin de faciliter les travaux du Sous-comité, en particulier a la lumiére de la nouvelle
définition proposée de “bien spatial” contenue dans l'article I1(2)(k) du texte alternatif de I'avant-
projet de Protocole préparé par Sir Roy Goode (Royaume-Uni) et M. J.M. Deschamps (Canada) - en
qualité de coprésidents du Comité de rédaction du Comité d'experts gouvernementaux - visant a
refléter les conclusions du Comité pilote (ci-aprés désigné le texte alternatif), le Secrétariat a
envoyé le 8 septembre 2009 un nouveau questionnaire demandant aux représentants des
communautés internationales commerciales, financiéres et des assurances de |'espace qui avaient
participé aux travaux intersessions, de communiquer leurs suggestions, sur la base de leur
expérience et des pratiques actuelles, concernant les critéres qui pourraient étre utilisés pour
identifier les nouvelles catégories de biens spatiaux qui sont énumérées dans lI'article I(2)(k) du
texte alternatif.

Sur la base des réponses recues au 19 octobre 2009 !, le Secrétariat a préparé une analyse
préliminaire des réponses destinée a orienter les travaux du Sous-comité.
1. TENUE DE LA REUNION DU SOUS-COMITE

(a) Ouverture de la réunion et participation

Le Sous-comité s'est réuni a Rome, au siége d’UNIDROIT, les 26 et 27 octobre 2009. Ont

participé a la réunion, des représentants des Gouvernements suivants : Allemagne, Etats-Unis
d'Amérique, Fédération de Russie, République tchéque et Royaume-Uni; des organisations

14 Cf. Etude LXXIIJ - Doc. 14, p. 18-19.

15 Cf. article XVI (3) et (4) du texte alternatif.
16 Les réponses émanaient a cette occasion du Gouvernement allemand et de I'Agence spatiale allemande,
ainsi que de M. D.]). Den Herder (Space Exploration Technologies (SpaceX)), M. Gordon, M. Kozuka et M.

S.D.Weiss (ABN AMRO Bank N.V.).
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suivantes : UIT, Crédit Agricole S.A., Agence spatiale allemande et Telespazio S.p.A., ainsi que M.
R. Cowan (Aviareto Limited), M. O. Heinrich (BHO Legal) et M. S. Kozuka, qui participaient a titre
personnel 7.

La réunion a été ouverte a 9.30 h le 26 octobre 2009 part M. M.]. Stanford, Secrétaire
général adjoint d’UNIDROIT, qui, en l'absence du Secrétaire général, a souhaité la bienvenue aux
participants et a rappelé les antécédents de la réunion, et en particulier les différentes étapes
conduites par le Secrétariat depuis la deuxiéme session du Comité d'experts gouvernementaux
pour faire progresser les travaux du Sous-comité apres la période d'inactivité en son sein.

(b) Election du Président

Sur la proposition du Gouvernement du Royaume-Uni, appuyée par le Gouvernement de la
République tcheque, M. B. Schmidt-Tedd (Allemagne) a été élu Président du Sous-comité.

(c) Adoption de l'ordre du jour

Le projet d'ordre du jour, tel que préparé par le Secrétariat, a été adopté 18,
(d) Documents pour la réunion

Le Sous-comité était saisi des documents suivants (en anglais seulement):

o Projet d'ordre du jour (préparé par le Secrétariat);
o Note introductive au projet d'ordre du jour (préparé par le Secrétariat);

o Résumé préliminaire des réponses regues au 19 octobre 2009 au questionnaire
portant sur les critéres d'identification appropriés pour les nouvelles catégories de
biens spatiaux visés a l'article 1(2)(k) du texte alternatif (préparé par le
Secrétariat) (ci-aprés désigné le Résumé préliminaire) *° ; et

o Proposition portant sur l'allocation et le marquage d’'un numéro permanent sur le
matériel roulant ferroviaire dans le cadre d'un systéme unique identification pour
les chemins de fer (Unique Rail Identification System (URVIS)) (préparé par le
Groupe de travail ferroviaire, en collaboration avec ['Union internationale des
chemins de fer, la Communauté des chemins de fer européens et la U.N.I.F.E.
(Association européenne des fabricants de chemins de fer).

111. EXAMEN PAR LE SOUS-COMITE DES MATIERES QUI LUI ONT ETE DEFEREES PAR LE
COMITE D'EXPERTS GOUVERNEMENTAUX
(a) Criteres d'identification aux fins de l'inscription
(i) Examen de la question préalable : établir une énumération de biens spatiaux
En tout premier lieu, le Sous-comité a décidé qu’afin d'établir des critéres d'identification

appropriés pour les biens spatiaux, il prendrait comme base la nouvelle énumération de biens
spatiaux énoncés a l'article I(2)(k) du texte alternatif, plutét que celle apparaissant a l'article

7 Cf. la liste des participants reproduite en Annexe I au présent rapport.

18 L'ordre du jour adopté par le Sous-comité est reproduit en Annexe II au présent Rapport (en anglais

seulement).

19 Le Résumé préliminaire est reproduit en Annexe III au présent Rapport (en anglais seulement).
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I(2)(g) de l'avant-projet de Protocole. Il a estimé que la définition de bien spatial figurant dans
I'avant-projet de Protocole était dépassée, et en particulier qu'elle élargissait le champ d'application
a un nombre indéterminé de composants de faible valeur. La définition de biens spatiaux
apparaissant dans le texte alternatif semblait suffisamment souple pour couvrir a l'avenir des
technologies émergentes 2°.

(ii)  Discussion

On a convenu qu'il faudrait distinguer les critéres d'identification d'un bien spatial aux fins de
I'inscription lorsque le bien se trouve encore sur Terre au moment de la conclusion du contrat de
constitution de la garantie internationale, et ceux qui s'appliqueront aux biens se trouvant dans
I'espace atmosphérique a ce moment, notamment parce que, une fois qu'un bien spatial se trouve
dans l'espace, les critéres classiques d'identification, tels que le numéro de série du constructeur,
ne sont plus physiquement vérifiables depuis la Terre.

(a) Criteres d'identification pour les biens spatiaux se trouvant sur Terre

On a convenu que, aussi longtemps que le bien se trouve sur Terre, le nom du fabricant du
bien spatial, le numéro de série unique qui est apposé sur le bien 2! et la marque du bien - ou la
catégorie dont il reléve en vertu du futur Protocole spatial - devraient étre suffisants pour identifier
toutes les catégories de biens spatiaux.

Toutefois, des inquiétudes ont été exprimées quant au manque de systéme uniforme pour
I'allocation et I'attribution de tels numéros de série, cette pratique étant suivie par les
constructeurs a des fins internes uniquement. On a cependant observé que les fabricants de
I'industrie aéronautique avaient déja adopté un systeme de numérotation uniforme aux fins de
I'inscription en vertu du Protocole a la Convention portant sur les questions spécifiques aux
matériels d’équipement aéronautiques (ci-aprés désigné le Protocole aéronautique) et que, étant
donné que le nombre de constructeurs dans le secteur commercial de I'espace est
considérablement plus réduit que dans le secteur aéronautique, un tel systéme devrait également
pouvoir fonctionner dans le secteur commercial de I'espace.

20 Les réserves qui sont reflétées dans le Résumé préliminaire relativement a certaines catégories de biens

spatiaux - en particulier les véhicules réutilisables et les véhicules de lancement non récupérables - ont été
notées. On avait été largement d’accord a la Réunion de New York que les véhicules de lancement non
récupérables devraient étre exclus du champ d'application du futur Protocole. Toutefois, et outre le fait que cette
question allait au-dela du mandat du Sous-comité et relevait davantage de la compétence du Comité d'experts
gouvernementaux, on a reconnu que cette situation pourrait bien changer a l'avenir, notamment en ce qui
concerne les véhicules de lancement réutilisables, a la lumiére des développements dans le domaine de I'espace
commercial, de sorte que méme s'il était difficile de concevoir dans la pratique actuelle la constitution d'une
garantie internationale sur un véhicule de lancement, cela pourrait devenir possible a l'avenir, et il serait donc
souhaitable que le futur Protocole permette une telle possibilité.

Le Sous-comité a également noté les réserves reflétées dans le Résumé préliminaire, relativement aux
catégories de biens spatiaux qui sont “en cours de fabrication”, puisque ceux-ci prendraient souvent la forme de
pieces ou parties qui pourraient n'étre pas nécessairement identifiables de fagon unique pour relever de la
catégorie des biens spatiaux visée par le futur Protocole. On a suggéré que les communautés commerciales et
financiéres internationales de I'espace pourraient étre interrogées sur cette question, afin de savoir si cela poserait
un probléme d'identification pour le financement spatial.

2 Cf. Résumé préliminaire, pp. 7-8, ou il est noté que les constructeurs suivent déja la pratique de poser
des numéros de série sur les biens spatiaux.
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On a suggéré qu'une solution pourrait étre d'allouer aux différents fabricants des séries de
numéros qu'ils pourraient attribuer individuellement aux biens spatiaux, et le Conservateur du
Registre international serait informé de ces numéros aprés qu'ils seraient attribués.

(B) Criteres d'identification pour les biens spatiaux se trouvant dans l'espace

En revanche, le Sous-comité a reconnu qu'une fois que le bien serait placé en orbite, il serait
beaucoup plus difficile d'établir un critere d'identification fournissant un lien entre une garantie
internationale inscrite dans le futur Registre international et le bien physique grevé de cette
garantie, parce que, ainsi qu'on |'a dit précédemment, il serait presque impossible dans de telles
circonstances de vérifier matériellement l'identification du bien.

La suggestion a été émise d’avoir recours a des mécanismes existants de suivi des biens
spatiaux en orbite, notamment les systémes employés par la North American Aerospace Defence
Command (NORAD), ou le Comité sur la recherche spatiale (Committee on Space Research -
COSPAR). Toutefois, on a noté que cela pourrait comporter d’introduire des questions d'ordre
réglementaire qui risqueraient de compliquer davantage I'exercice des fonctions du Conservateur
du futur Registre international.

On a en conséquence suggéré que dans le cas des biens lancés dans |'espace sur lesquels
une garantie internationale aurait déja été inscrite, des critéres descriptifs s’ajoutant aux trois
criteres mentionnés précédemment pourraient étre employés pour faire le lien entre l'inscription de
la garantie internationale et l'information orbitale se rapportant au bien grevé par la garantie
inscrite, tels que le nom du bien, sa position orbitale, le pays d'administration du bien, sa station
terrestre ou la date de son lancement, informations dont le débiteur devrait en principe disposer
s'agissant d'un bien spatial en orbite.

Toutefois, I'inquiétude a été exprimée que, du point de vue d'un créancier qui a déja procédé
a une inscription du nom du constructeur, du numéro de série du bien et de la marque de celui-ci,
des critéres additionnels qui seraient rendus obligatoires risqueraient d’exposer ce créancier, si
celui-ci n'inscrit pas ces informations complémentaires ou les inscrit de fagon incorrecte, a frapper
d'invalidité une inscription qui était auparavant valable.

Il a en conséquence été convenu que le créancier serait autorisé a inscrire ces informations
additionnelles - ce qui, en cas de différend, lui fournirait des éléments supplémentaires pour
mettre en rapport l'inscription faite conformément aux critéres établis pour les biens spatiaux avant
leur lancement avec le bien en orbite — mais que l'inscription de ces informations additionnelles
serait facultative et ne pourrait pas nécessairement étre invoquée par les tiers.

En revanche on a reconnu que pour les biens spatiaux sur lesquels aucune garantie
internationale n’aurait été inscrite au moment de leur lancement dans l|'espace, les critéres
d’identification supplémentaires devraient étre rendus obligatoires, du fait notamment que ces
biens n'auraient pas pu recevoir un numéro de série du type envisagé pour les biens situés sur
Terre.

Cependant la question a été soulevée de savoir si méme aprés le lancement du bien spatial
dans l'espace, il ne pourrait pas étre possible de lui attribuer un numéro de série, compte tenu qu'il
serait préférable — pour autant que cela ft possible — d’éviter qu’il y ait deux groupes distincts de
critéres d’identification.

On a convenu que la future Autorité de surveillance devrait étre en mesure a tout moment
d'imposer des critéres d'identification additionnels pour les biens spatiaux, qu'ils soient sur Terre
ou dans l'espace, dans le Réglement qui sera adopté par I'Autorité de surveillance du futur Registre
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international pour les biens spatiaux, si cela était nécessaire. De cette fagon, le futur Réglement
fournirait une protection contre le risque que des garanties soient inscrites sur des biens d'une
nature qui, quoique relevant de la définition des biens spatiaux, ne rempliraient pas les conditions
concernant l'identification posées aux fins de l'inscription.

(iii) Conclusions

Un consensus s’est formé sur les points suivants : premiérement, il devrait y avoir trois
critéres d'identification obligatoires pour tous les biens spatiaux aux fins de l'inscription, a savoir le
nom du constructeur du bien, un numéro de série unique et le modeéle ou la catégorie de ce bien -

toutes ces informations devant étre communiquées par le constructeur au Conservateur du futur
Registre international ; deuxiémement, des critéres additionnels facultatifs, tels que le nom du
bien, sa position orbitale, le pays d'administration du bien, sa station terrestre ou la date de son
lancement, pourraient également étre utilisés pour compléter les critéres obligatoires concernant
les biens qui ont été lancés - ces critéres additionnels ayant une valeur strictement probatoire, et
pour autant que non contraires aux critéres obligatoires. L'idée générale était en outre favorable a
ce que ces critéeres additionnels soient obligatoires lorsque le bien spatial lancé dans I'espace n’était
pas grevé par une garantie internationale inscrite. On a également convenu que la future Autorité
de surveillance devrait pouvoir imposer des critéres d'identification supplémentaires pour les biens
spatiaux qui ne seraient pas suffisamment identifiables.

(b) Fonctionnement pratique de futur Registre international
(i)  Antécédents

Une délégation participant a la deuxieme session du Comité d'experts gouvernementaux a
souligné que lorsque que l'on se pencherait sur la structure du futur systéme international
d'inscription pour les biens spatiaux, il faudrait avoir a I’esprit la question de la rentabilité du futur
Registre international, étant donné que, surtout dans les premiers temps, le nombre d'inscriptions
pour les biens spatiaux serait probablement relativement réduit. Une autre délégation a cependant
suggéré que le futur systéme international d'inscription, qui fonctionnerait de fagon électronique et
serait congu pour étre adapté aux besoins de ses usagers, devrait étre en mesure d’opérer sur une
base économiquement viable 22, Une facon de répondre au probléme de la rentabilité, a suggéré
une délégation a cette méme session, pourrait étre d’utiliser un Registre existant - tel que par
exemple celui de I'UIT - avec les adaptations nécessaires 2>. On a convenu que le rdle potentiel de
registres existants devrait étre examiné par le Sous-comité 24,

A la réunion de New York, le représentant de Aviareto, entreprise conjointe constituée entre
la Société internationale de télécommunications aéronautiques (S.I.T.A.) et le Gouvernement
irlandais qui, depuis mars 2006, remplit les fonctions de Conservateur du Registre international
pour les biens aéronautiques constitué conformément au Protocole aéronautique, a officiellement
annoncé que sa société était intéressée également par la gestion du futur Registre international
pour les biens spatiaux 2°. Cette expression d'intérét a été réitérée a la deuxiéme réunion du
Comité pilote. On a noté qu'une telle solution comporterait d'importantes économies d'échelle.

2 Cf. C.E.G./ Pr. spatial/2/Rapport, § 50.
23 Idem, § 56.

24 Idem.

2 Cf. Antécédents a la réunion de New York (Note préparée par le Secrétariat d'UNIDROIT et le Groupe de
travail spatial): Annexe IV - Inscription des garanties financiéres internationales sur les biens spatiaux (Note

préparée par Aviareto) (en anglais seulement,).
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(i) Discussion 2°

(a) Différentes méthodes pouvant étre examinées en vue de ['établissement du
futur systéme international d'inscription

Le Secrétariat a présenté au Sous-comité les principales étapes en vue de I'établissement du
futur Registre international pour les biens spatiaux, notamment a la lumiére de I'expérience qu'il a
acquise dans la mise en place du Registre international pour les biens aéronautiques et dans ses
travaux actuels visant a I'établissement du futur Registre international pour le matériel roulant
ferroviaire.

Ces étapes sont les suivantes : en premier lieu, résoudre les questions institutionnelles liées
a l'identification de I'Autorité de surveillance du futur Registre international, et ensuite a celles du
Conservateur du Registre. Des procédures différentes ont été suivies dans I'établissement du
Registre international pour les biens aéronautiques et pour le futur Registre international pour le
matériel roulant ferroviaire, mais elles ont des points en commun : le principe de l'institution d’une
Autorité de surveillance a été entériné lors des Conférences diplomatiques pour I'adoption du
Protocole aéronautique (I'Organisation de I'aviation civile internationale (OACI) ayant été invitée
par une Résolution a exercer les fonctions d'Autorité de surveillance du Registre international pour
les biens aéronautiques) et pour I'adoption du Protocole de Luxembourg portant sur les questions
spécifiques au matériel roulant ferroviaire a la Convention relative aux garanties internationales
portant sur des matériels d'équipement mobiles (ci-aprés désigné le Protocole de Luxembourg)
(avec la décision prise, en vertu de l'article XII du Protocole de Luxembourg, de confier les
fonctions de I'Autorité de surveillance pour le futur Registre international pour le matériel roulant
ferroviaire a une conférence d'Etats parties & ce Protocole, assistée par [|'Organisation
intergouvernementale pour les transports internationaux ferroviaires (OTIF) agissant comme
Secrétariat de la conférence des Etats parties) ; l'‘autre point commun est la Commission
préparatoire investie de tous les pouvoirs nécessaires pour faire fonction d'Autorité provisoire de
surveillance pour I'établissement du futur Registre international ; la Commission préparatoire est
chargée en particulier de préparer un réglement portant sur des questions en relation avec le
fonctionnement du futur Registre international, notamment celle particulierement importante de la
couverture d'assurance que le Conservateur doit souscrire, et elle doit assurer que le futur systéme
international d'inscription soit prét au plus tard au moment de I'entrée en vigueur de la Convention
telle qu'elle s'applique aux biens aéronautiques et au matériel roulant ferroviaire, respectivement.

En deuxiéeme lieu, méme si, en vertu de l'article 17(2)(b) de la Convention, il revient a
I'Autorité de surveillance de nommer le Conservateur du futur Registre international pour les biens
spatiaux, il faudra également décider de la procédure technique menant a une telle décision. Ainsi
gu'en témoignent les processus suivis pour le Protocole aéronautique et pour le Protocole de
Luxembourg, il existe plusieurs possibilités. Il faudrait en tout état de cause déterminer les
modalités techniques en vue de l'identification du Conservateur du futur Registre international.
Dans le cas du Protocole aéronautique, le conservateur a été identifié a I'issue d’'un processus de

26 Bien que n'apparaissant pas a l'ordre du jour, la question a été posée au sein du Sous-comité des moyens

les plus appropriés pour régler la question des droits concurrents entre un créancier titulaire d'une garantie
internationale inscrite sur I'ensemble du bien spatial et un autre créancier titulaire d'une garantie internationale
inscrite sur un composant séparé qui a ensuite été incorporé au bien spatial et on a posé la question de savoir en
particulier si le créancier détenteur d'un droit sur I'ensemble du bien spatial acquerrait un droit sur le composant
ultérieurement incorporé en vertu du droit local, et comment les priorités seraient déterminées. On a fait
remarquer que, en vertu de l'article XIV(3) du Protocole aéronautique, la propriété ou un autre droit portant sur
un moteur d'aéronefs n'est pas affectée par le fait qu'il est installé sur I'aéronef, méme lorsqu’en vertu de la
théorie de I'accession, le bien se trouverait transféré au propriétaire de I'aéronef. On a concordé sur |'opportunité
d'introduire une régle semblable dans le futur Protocole spatial.
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sélection complet et transparent impliquant un appel d’offres et I'examen par la Commission
préparatoire des différentes soumissions. Dans le cas du Protocole de Luxembourg, pour lequel le
siege du futur Registre international est déja fixé, la procédure envisagée est moins formelle, et
consiste pour I'essentiel a permettre aux candidats intéressés a la fonction de Conservateur de se
faire connaitre. Ces procédures ne devraient pas étre vues comme immuables, et le Secrétariat a
souligné que les Etats négociateurs pourraient tout a fait opter pour une procédure différente pour
la sélection Conservateur du futur Registre international pour les biens spatiaux.

L'un des facteurs essentiels a garder a l'esprit en relation avec la décision a prendre a cet
égard est celui des colts impliqués dans les différentes solutions envisagées, notamment contenu
du petit nombre d'inscriptions qui est prévu aux stades initiaux du fonctionnement du futur
Registre international.

Un représentant d'un Gouvernement a suggéré que, puisque la procédure d'appel d'offres et
d’examen des soumissions qui avait été mise en ceuvre pour la sélection du Conservateur du
Registre international pour les biens aéronautiques s'était avérée longue et colteuse, et qu’il était
peu probable, dans le contexte de la procédure de sélection du conservateur du futur Registre
international pour les biens spatiaux que le secteur commercial de l'espace offre un soutien
financier comparable a celui qui avait été fourni par le secteur commercial aéronautique pour la
procédure de sélection du Conservateur pour le Registre international pour les biens aéronautiques,
il serait raisonnable d’envisager en effet d'autres méthodes pour la sélection du Conservateur pour
le futur Registre international. On a suggéré dans ce contexte que la désignation de Aviareto qui
avait déja montré son expertise dans la gestion du Registre international pour les biens
aéronautiques, permettrait certainement d'importantes économies d'échelle.

Sur la question des colts initiaux de fonctionnement du systéme, le représentant de Aviareto
a suggéré que l'on pourrait assortir la nomination du Conservateur du futur Registre international
de la condition qu'ils soient couverts par le Conservateur, et que celui-ci pourrait recouvrer les
sommes correspondantes des redevances qu'il percevrait par la suite des usagers.

(B) Désignation des points d'entrée nationaux

En vertu de l'article XIX(1) du Protocole aéronautique, tout Etat contractant peut désigner
sur son territoire un ou plusieurs organismes qui seront le ou les points d’entrée chargés de la
transmission au Registre international des informations requises pour l'inscription (a I’'exception de
I'inscription d'un avis de garantie nationale ou d’un droit ou d’'une garantie visés a l'article 40 de la
Convention, constitués selon les lois d'un autre Etat). Le Sous-comité a estimé qu'il serait
souhaitable que les Etats disposent d’une faculté analogue en vertu du futur Protocole spatial,
notamment afin de répondre a l'intérét des Gouvernements désirant obtenir des informations
concernant les inscriptions.

(Y) Droits sur les bases de données et les archives du Registre international

Dans le cadre de l'intérét manifesté par Aviareto a exercer les fonctions de Conservateur
pour le futur Registre international, la question a été posée de savoir qui serait le détenteur des
droits sur les bases de données et les archives du Registre international. L'article 17(4) de la
Convention prévoit que I'Autorité de surveillance détient tous les droits de propriété sur les bases
de données et sur les archives du Registre international. Le représentant de Aviareto a toutefois
expliqué que cette régle ne couvre pas le logiciel utilisé et que les droits de propriété intellectuelle
sur le Registre international pour les biens aéronautiques appartiennent a S.I.T.A.
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(0) Le Fichier de Référence International des Fréquences (MIFR) de I'UIT

Le représentant de I'UIT a illustré le fonctionnement pratique du Fichier de Référence
International des Fréquences (MIFR) de I'UIT ?’ et a répondu a un certain nombre de questions le
concernant.

(iii) Conclusions

On a généralement été d’accord sur I'opportunité d'observer une certaine souplesse dans le
choix de la procédure de sélection du Conservateur du futur Registre international, compte tenu
des implications financieres et du fait qu'il n'y aurait probablement pas beaucoup d'inscriptions aux
stades initiaux du fonctionnement du registre.

On a également convenu que les Etats devraient avoir la possibilité en vertu du futur
Protocole spatial de désigner un ou plusieurs points d'entrée pour la transmission au futur Registre
international des informations requises pour l'inscription.

(c) Le réle de I'Autorité de surveillance
(i)  Antécédents

Le r6le de I'Autorité de surveillance est prévu aux paragraphes 1) a 4) de l'article 17 de la
Convention, complété par l'article XVIII de l'avant-projet de Protocole et I'article XXIX du texte
alternatif. L'article XVII de I'avant-projet de Protocole et I'article XXVIII du texte alternatif traitent
de la désignation de I'Autorité de surveillance du futur Registre international pour les biens
spatiaux, de son immunité et de celle de ses responsables et employés ainsi que de la possibilité
gu'elle a d’établir une commission d'experts pour l'assister dans ses fonctions.

Durant les deux premiéres sessions du Comité d'experts gouvernementaux — et méme déja
auparavant - plusieurs idées avaient été émises concernant des institutions possibles pour exercer
les fonctions d'Autorité de surveillance du futur Registre international, a savoir les Nations unies,
I’'UIT, I'Organisation internationale de télécommunications mobiles par satellites (International
Mobile Satellite Organisation (I.M.S.0.)), I'agence spatiale Européenne (E.S.A.), et UNiprorT 25
L'idée a également été évoquée d'une conférence des Etats parties au futur Protocole spatial,
assisté par un secrétariat fourni par une Organisation internationale existante — ainsi que cela a été
décidé pour ['Autorité de surveillance du futur Registre international pour le matériel roulant
ferroviaire, au cas oU aucune des organisations susmentionnées ne souhaitait exercer ces
fonctions 2°.

La possibilité que les Nations unies (O.N.U.) exercent ces fonctions a été envisagée pendant
une longue période de temps par le Sous-comité juridique du Comité des utilisations pacifiques de
I'espace extra-atmosphérique des Nations Unies. (ci-aprés désigné le Sous-comité juridique) 3° et

z Pour accéder a la présentation de I'UIT, voir le site Internet spécial créé par I'U.I.T., a l'usage des membres

du Sous-comité : http://groups.itu.int/Default.aspx?tabid=410&aff=44&aft=330&afv=topic, et en particulier les
piéces jointes visées a la fin du message du représentant de I'U.I.T.

28 Cf. C.E.G./Pr. spatial/1/Rapport, § 103.

2 Idem.

Cf. Rapport du Sous-Comité juridique sur les travaux de sa 41°™ session (Vienne, 2/12 avril 2002)
(A/AC.105/787), §§ 108-112 et Annexe III (Résultats des consultations menées dans le cadre du mécanisme
consultatif ad hoc); Rapport du Sous-Comité juridique sur les travaux de sa 42°™ session (Vienne, 24 mars/4 avril
2003) (A/AC.105/805), §§ 105-120 et Annexe III (Rapport du Président du Groupe de travail); Rapport du Sous-
Comité juridique sur les travaux de sa 43°™ session (Vienne, 29 mars/8 avril 2004) (A/AC.105/826), §§ 74-89

30
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quoiqu'il y et un trés fort soutien pour cette idée au sein de cet organe, un consensus n'a pu étre
atteint, notamment parce qu'on a pensé qu'une telle proposition serait incompatible avec le
mandat de base des Nations Unies.

L'observateur représentant I'UIT a la deuxiéme session du Comité d'experts
gouvernementaux a communiqué qu’une proposition a I'endroit de son Organisation d'exercer les
fonctions de I'Autorité de surveillance devrait étre examinée a la fois par le Conseil de I'UIT et par
la Conférence plénipotentiaire de I'UIT, et que I'UIT serait dans une meilleure position pour
examiner la question aprés que le role de I'Autorité de surveillance en vertu du futur protocole aura
été enfin déterminé 3.

L'observateur représentant I’ I.M.S.0. a cette méme session a informé que I'Assemblée de I
I.M.S.0. avait examiné la question de I'amendement de ses statuts de fagon a lui permettre
d'envisager d’exercer les fonctions d'Autorité de surveillance et que, aprés s’étre demandée si le
role d'Autorité de surveillance ne constituerait pas un écart au regard des fonctions centrales de
I'Organisation et avoir évoqué les éventuelles implications financiéeres, elle avait demandé que la
question soit suivie 32 mais qu’entre-temps, I’ I.M.S.0. continuerait a participer au développement
du futur Protocole.

L'observateur représentant I’ E.S.A. a cette méme session a confirmé que son Organisation
avait envisagé d'idée d’exercer les fonctions d'Autorité de surveillance mais qu'elle avait décidé de
suivre la question avant de prendre une décision. Elle a toutefois indiqué que I'E.S.A. était prét a
fournir au Sous-comité un soutien technique 33.

(ii)  Discussion

La discussion a porté sur les institutions susceptibles d'exercer les fonctions de future
Autorité de surveillance, les co(its en personnel que devrait probablement supporter une telle
institution, et le calendrier de la procédure nécessaire a son identification.

On a noté qu'il était hautement improbable que le Sous-comité change de position quant a
I'idée que I'0O.N.U. puisse exercer les fonctions de future Autorité de surveillance.

Le représentant de I'UIT a demandé si son Organisation ne pourrait pas étre considérée
comme un candidat possible a la fois pour exercer les fonctions d'Autorité de surveillance et celles
de gestionnaire du futur Registre international pour les biens spatiaux. On a fait remarquer qu'il a
toujours été envisagé que le Registre international pour chaque catégorie de biens couverts par un
Protocole appliquant la Convention serait géré par une entité distincte de I'Autorité de surveillance
pour ce Registre. L'article 17(2)(b) de la Convention en particulier prévoit que le Conservateur est
nommé par I'Autorité de surveillance et il n‘est certainement pas entendu que [|'Autorité de
surveillance se nomme et se controle elle-méme. En outre, I'Union bénéficie d'une immunité
juridictionnelle, alors que, en vertu de l'article 28(1) de la Convention, le Conservateur est en
principe “tenu au paiement de dommages-intéréts compensatoires pour les pertes subies par une

and Annexe III (Rapport du Président du Groupe de travail); Rapport du Sous-Comité juridique sur les travaux de
sa 44°™ session (Vienne, 4/15 avril 2005) (A/AC.105/850), §§ 86-90, 92, 94-103, 111-114 et Annexe II (Rapport
du Président du Groupe de travail); Rapport du Sous-Comité juridique sur les travaux de sa 45°™ session (Vienne,
3/13 avril 2006) (A/AC.105/871), §§ 111-113, 115, 117-119 and 124-125; Rapport du Sous-Comité juridique sur
les travaux de sa 46°™ session (Vienne, 26 mars/5 avril 2007) (A/AC.105/891), §§ 114-115 et Rapport du Sous-
Comité juridique sur les travaux de sa 48°™ session (Vienne, 23 mars/3 avril 2009) (A/AC.105/935), §§ 107-108.
31 Cf. C.E.G./Pr. spatial/2/Rapport (op. cit.), § 53.

32 Cf. C.E.G./Pr. spatial/2/Rapport (op. cit.), § 54

33 Cf. C.E.G./Pr. spatial/2/Rapport (op. cit.), § 55.
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personne lorsque le préjudice découle directement d’'une erreur ou omission du Conservateur ainsi
que de ses responsables et employés ou d’un dysfonctionnement du systéme international
d’inscription”.

La question a été posée, notamment compte tenu de l'intérét exprimé par Aviareto a I'égard
de la gestion du futur Registre international pour les biens spatiaux, de savoir si I'OACI ne pourrait
pas également étre envisagée comme Autorité de surveillance possible. Le Secrétariat a rappelé
que c’est sur la base d'une recommandation émanant du Comité juridique de I'OACI au Conseil de
I’OACI - suite a la préparation, par les Sessions conjointes d'un Sous-comité du Comité juridique
de I'OACI et d'un Comité d'experts gouvernementaux d’UNiDRoOIT, du projet de Convention et du
projet de Protocole aéronautique qui ont par la suite été soumis pour adoption a la Conférence
diplomatique du Cap - que I'OACI avait envisagé tres sérieusement d'accepter les fonctions
d'Autorité de surveillance du (alors) futur Registre international pour les biens aéronautiques et
que le Conseil de I'OACI avait pris la décision d'accepter en principe ces fonctions, dans I'attente de
I'invitation formelle qui a été formulée par la Conférence diplomatique du Cap, dans sa résolution
n. 2 adoptée par la Conférence. En revanche, la possibilité que I'OACI exerce les fonctions
d'Autorité de surveillance du futur Registre international pour les biens spatiaux n'avait jamais été
traitée par le Conseil de I'OACI et n'avait jamais été formellement discutée au sein de I'OACI
puisqu’aucune demande n'avait été recue en ce sens. Le Secrétariat a noté que, si a sa prochaine
session le Comité d'experts gouvernementaux souhaitait recommander I'OACI comme Autorité de
surveillance possible, il devrait autoriser le Secrétariat a s’enquérir formellement auprés du
Secrétaire général de I'OACI de la disponibilité de cette Organisation a accepter le role d'Autorité
de surveillance du futur Registre international pour les biens spatiaux, en vue de permettre au
Secrétaire général de I'OACI de présenter la question pour décision au Conseil de I'OACI.

En ce qui concerne l'idée qu’UNIDROIT exerce les fonctions de future Autorité de surveillance,
le Secrétariat a informé le Sous-comité qu’il nourrissait de sérieuses réserves a |'égard de sa
faisabilité. En premier lieu, les fonctions d’UNibroIT comme Dépositaire de la Convention, et compte
tenu du fait qu'il était également dépositaire tant du Protocole aéronautique que du Protocole de
Luxembourg, la probabilité qu’il soit également désigné Dépositaire du futur Protocole spatial,
pourraient indiquer qu’il ne serait pas totalement approprié qu'il exerce également les fonctions de
future Autorité de surveillance, étant donné que la Convention envisage les fonctions d'Autorité de
surveillance et celles du Dépositaire comme étant exercées par des entités distinctes, ainsi que cela
résultait par exemple des articles 61 et 62 de la Convention et des articles XXXII and XXXIII de
I'avant-projet de Protocole. Deuxiemement, le Secrétariat a rappelé les réserves exprimées au sein
des organes financiers d’UNIDROIT a la suite de sa désignation comme Dépositaire de la Convention
et du Protocole aéronautique a I'égard de la capacité actuelle du Secrétariat de prendre en charge
de nouvelles obligations en I'absence des allocations budgétaires additionnelles correspondantes.
Le Secrétariat a indiqué que les restrictions financiéres n'avaient jamais été aussi importantes et
qu'il était donc tres improbable que les Etats membres soient disposés a fournir le financement
supplémentaire nécessaire.

En ce qui concerne la question des colts en personnel, le Sous-comité a reconnu que cela
dépendrait du nombre de personnes estimées nécessaires par la future Autorité de surveillance
pour lui permettre d'exercer ses fonctions. On a noté par exemple que I'OACI, pour s'acquitter de
ses fonctions administratives et de secrétariat comme Autorité de surveillance du Registre
international pour les biens aéronautiques, emploie une personne a plein temps et une a mi-temps.
On a également noté que I'OACI recouvre les sommes engagées pour |'exercice de ses fonctions
aupres de Aviareto, lequel les répercute sur les redevances payables par les usagers du Registre.

Le représentant de I'UIT a souligné l'importance d'agir dans les meilleurs délais au cas ou I'on
déciderait d’inviter une Organisation internationale a exercer les fonctions d'Autorité de
surveillance, étant donné que cette Organisation aurait besoin de temps pour obtenir toutes les
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autorisations internes nécessaires avant d'étre en mesure de donner une réponse de principe en
vue d’une invitation émanant de la future Conférence diplomatique, du type de celle qui a été
émise par la Conférence du Cap concernant I'OACI.

(iii) Conclusions

Il a été convenu que le Secrétariat devrait prendre contact avec les Organisations
internationales qui s'étaient montrées intéressées dans le passé a exercer les fonctions de future
Autorité de surveillance en vue de réactiver leur intérét et de donner a ces organisations tout le
temps nécessaire pour obtenir les autorisations internes nécessaires pour exercer ces fonctions.

IV. PROCHAINES ETAPES CONCERNANT L'AVANT-PROJET DE PROTOCOLE

Il a été convenu par le Sous-comité qu'un rapport de ses travaux a ce jour serait rédigé et
distribué a tous les membres du Comité d'experts gouvernementaux, qui serait examiné a la
prochaine session du Comité. Sur la base des conclusions de ce dernier, les travaux futurs du
Sous-comité seraient discutés et déterminés a cette session. Il a été suggéré par le représentant
d'un Gouvernement que les membres du Sous-comité pourraient se réunir de facon informelle a la
prochaine session du Comité d'experts gouvernementaux en vue de mettre a jour le rapport du
Sous-comité pour y incorporer les recommandations ou conclusions supplémentaires qui pourraient
avoir été formulées entre-temps.

Aucun autre point n‘ayant été soulevé, le Président a déclaré la réunion close a 16h le 27
octobre 2009.
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ORDRE DU JOUR

Election of the Chairman
Adoption of the agenda
Organisation of work

Consideration of the issues referred to the Sub-committee by the Committee of governmental
experts for the preparation of a draft Protocol to the Convention on International Interests in
Mobile Equipment on Matters specific to Space Assets at its second session, held in Rome from 26
to 28 October 2004:

(a) the identification of space assets and related matters;
(b) the practical operation of the future International Registry; and
(©) the role of the Supervisory Authority.

Future work

Any other business.



ANNEXE 111

Preliminary summary of the responses received as of 19 October 2009 to the questionnaire on
suitable identification criteria for the new categories of space asset referred to in Article I(2)(k)
of the alternative text of the preliminary draft Space Protocol
implementing the policy recommendations of the UNIDROIT Steering Committee,
prepared by Professor Sir Roy Goode (United Kingdom) and Mr J.M. Deschamps (Canada)

(prepared by the UNIDROIT Secretariat)

I. INTRODUCTION
(1) Establishment of the Sub-committee

At its second session, held in Rome from 26 to 28 October 2004, the UniproiT Committee of
governmental experts for the preparation of a draft Protocol to the Convention on International Interests
in Mobile Equipment on Matters specific to Space Assets (hereinafter referred to as the Committee of
governmental experts) established a Sub-committee to develop proposals on issues relating to the future
international registration system for space assets (hereinafter referred to as the Sub-committee). ! It was
agreed that the Sub-committee should deal with, first, identification criteria for space assets and related
matters, secondly, the practical operation of the future International Registry for space assets and,
thirdly, the role of the future Supervisory Authority and that the UNIDROIT Secretariat should report back
to the Committee of governmental experts at its following session on the work accomplished by the Sub-
committee. The Committee of governmental experts decided that the Sub-committee should conduct its
work via electronic communication, using a web forum kindly placed at the disposal of the Sub-committee
by the International Telecommunication Union (I.T.U.). Immediately following the second session of the
Committee of governmental experts the Secretariat both formally reminded the Governments and
Organisations, including the Space Working Group (S.W.G.), participating in its work of the decision to
establish the Sub-committee and invited them to indicate whether they wished to participate in the work
of the Sub-committee.

Unfortunately, only two of those having officially notified the Secretariat of their wish to participate
in the work of the Sub-committee (the Governments of the Czech Republic and of the United Kingdom)
posted comments on the I.T.U. web forum. 2

(2) Steps taken by the UNIDROIT Secretariat to compensate for the Sub-committee’s inactivity

It was with a view to overcoming the resultant impasse that the Secretariat took the initiative -
following a Government/industry forum, organised by UNIDROIT and the S.W.G. and hosted by the Royal
Bank of Scotland in London on 24 April 2006, that was essentially designed to take stock of the progress
made on the key outstanding issues to be dealt with in intersessional work - of seeking to advance
thinking on - arguably, the single most important issue facing the Sub-committee - the identification
criteria to be used in respect of space assets for the purpose of their registration in the future
International Registry for space assets, by sending out a questionnaire among those representatives of
the international commercial space and financial communities having participated in the London forum.

! Cf. C.G.E./Space Pr./2/Report, § 51.
2 Cf. C.G.E./SpacePr./S.C.I.R.S./W.P. 2, p.2.



On the basis of the responses that it received to this questionnaire, together with the comments
posted on the I.T.U. web forum, the Secretariat prepared an Interim report for discussion at a second
Government/industry forum, again organised by UNIDROIT and the S.W.G. and hosted by Milbank, Tweed,
Hadley & McCloy, LLP in New York on 19 and 20 June 2007 (hereinafter referred to as the New York
meeting). 3 In the light of the conclusions reached in the Interim report, there was general agreement at
the New York meeting as to the desirability of narrowing the sphere of application of the preliminary draft
Protocol to the Convention on International Interests on Matters specific to Space Assets (hereinafter
referred to as the preliminary draft Protocol) in such a way as to concentrate, essentially, on the satellite
in its entirety, notably because this category of asset represented 80% of asset-based transactions that
were the subject of the type of financing contemplated by the preliminary draft Protocol. *

(3) Consideration of the question of identification criteria by the Steering Committee
(a) Recommendation of a new definition of "space asset”

The issue of identification criteria was further considered at the first meeting of the UNIDROIT
Steering Committee to build consensus around the provisional conclusions reached at the New York
meeting (hereinafter referred to as the Steering Committee), held in Berlin from 7 to 9 May 2008. One of
the recommendations that came out of the meeting was that a new definition of space asset should be
prepared, to contain a list of the distinct categories of asset to be covered by the preliminary draft
Protocol. > As amended by the Steering Committee at its second meeting, held in Paris on 14 and 15 May
2009, ° this new definition read as follows:

““space asset” means any man-made uniquely identifiable satellite, satellite bus, satellite
transponder, payload, space station, space vehicle, reusable launch vehicle, reusable space
capsule or any module or other object, in each case only where capable of being
independently owned, used or controlled, in or intended to be launched in or into space or
used or intended to be used as a launch vehicle, including any such asset in course of
manufacture or assembly, together with all modules and other installed, incorporated or
attached accessories, parts and equipment and all data, manuals and records relating
thereto." 7

(b) Recommendation to look at identification criteria for two distinct purposes

At its first meeting, the Steering Committee also recommended following the approach to the issue
of identification criteria reflected in Article V of the Protocol to the Convention on International Interests
on Matters specific to Railway Rolling Stock (hereinafter referred to as the Luxembourg Protocol). ® Under
that approach, a distinction was made between identification criteria for the purpose of the creation of an
international interest - for which purpose an asset, as also any subsequently acquired asset, would
simply need to be capable of being identified as falling within the scope of an agreement between a
creditor and a debtor, making a detailed description of the asset unnecessary - and identification criteria

3 The Interim report on identification criteria for the identification of space assets to be employed in the

preliminary draft Protocol to the Convention on International Interests on Matters specific to Space Assets (hereinafter
referred to as the Interim report) is reproduced as Annex I to the present document.

4 Cf. Study LXXIIJ - Doc. 14, p. 3.
5 Cf. Study LXXIIJ - Doc. 14, p. 10.
6 Cf. Study LXXIIJ - Doc. 17, p. 8.

7 This definition appears in Article I(2)(k) of the alternative text drawn up by the co-chairmen of the Drafting

Committee of the Committee of governmental experts, Professor Sir Roy Goode (United Kingdom) and Mr J].M.
Deschamps (Canada), to reflect the recommendations of the Steering Committee on those policy issues referred to
intersessional work (C.G.E./Space Pr./3/W.P. 5 rev.) (hereinafter referred to as the alternative text).

8 Cf. Study LXXIIJ - Doc. 14, pp. 18-19.



for the purposes of registration in the future International Registry - for which a unique form of
identification of the asset would be required, so as to permit third parties to search the International
Registry for pre-existing interests in that asset. °

As regards identification criteria for registration purposes, the Steering Committee recommended
that some such basic criteria should be spelled out in the preliminary draft Protocol, to be supplemented,
where necessary, in the regulations to be promulgated by the Supervisory Authority pursuant to the
future Space Protocol. 1 For satellites it was suggested that the preliminary draft Protocol should, at
least, require the giving of a description of the satellite, containing the name of the manufacturer, the
model, the launch site, the launch date, the orbital parameters (including inclination, nodal period,
apogee and perigee), and the general function of the satellite; for each other category of space asset
similar basic criteria would need to be set out. !

Il. NEW CATEGORIES OF SPACE ASSET LISTED IN ALTERNATIVE TEXT: POSSIBLE
IDENTIFICATION CRITERIA

(1) Secretariat’s sending out of a further questionnaire

With a view to facilitating the work of the Sub-committee, as also that of the Committee of
governmental experts at its third session, to be held in Rome from 7 to 11 December 2009, in particular
in considering the proposed new definition of “space asset” set forth in the alternative text, the
Secretariat on 8 September 2009 sent out a further questionnaire asking representatives of the
international commercial space, financial and insurance communities who had participated in the
intersessional work to give any suggestions, based on their experience and current practice, on criteria
that might be used to identify those new categories of space asset listed in the proposed new definition of
space asset, 2

As of 19 October 2009 the Secretariat had received responses from the Government of Germany
and the German Space Agency, Mr D.]J. Den Herder, Senior Counsel, Space Exploration Technologies
(SpaceX), Mr R.W. Gordon, Vice President, Space & Defense, the Boeing Capital Corporation, Mr S.
Kozuka, Professor of Law, Sophia University, Tokyo and Mr S.D. Weiss, Managing Director, Corporate
Finance, Global Banking & Markets, ABN AMRO Bank N.V., Hong Kong. With a view to facilitating the
work of the Sub-committee at its forthcoming meeting, the Secretariat has prepared a preliminary
summary of these responses: a number of those to whom the questionnaire was addressed have
indicated that their responses have been delayed and it is, therefore, intended that, should such
additional responses materialise, an updated summary will be prepared, for submission to the Committee
of governmental experts at its third session.

(2) Preliminary summary of the responses to the questionnaire received to date

The responses received to the Secretariat’s questionnaire looked at the issue raised from two
perspectives: suggestions on criteria that might be used to identify certain of the new categories of space
asset listed in Article I(2)(k) of the alternative text were matched by the raising of queries as to the
appropriateness of certain of these categories being encompassed by the future Protocol at all. It will be
noted that, in this respect, the questionnaire, therefore, resulted in much the same questioning of the
categories of space asset best covered by the future Protocol that characterised the Secretariat’s earlier
questionnaire, the results of which were analysed in the Interim report. 13

° Cf. Article XVI of the alternative text.
10 Cf. Study LXXIIJ - Doc. 14, p. 18-19.
1 Cf. Article XVI (3) and (4) of the alternative text.

12 A copy of the questionnaire is reproduced as Annex II to the present document.

13 Cf. Interim report, § 13.



This document, therefore, summarises the responses to the questionnaire in two stages, first,
looking at those responses which raised question-marks as to the appropriateness of certain of the new
categories of space asset being encompassed by the future Protocol and, secondly, considering those
responses which rather focussed on possible identification criteria for certain of the new categories.

(a) Appropriateness of including certain categories of space asset
() General comments

One respondent saw the main advantage of the preliminary draft Protocol lying in the way in which
it dealt with the question of jurisdiction in an environment where, at present, none existed, a
circumstance which made it difficult for creditors of space assets to predict the likelihood of their
recovering an asset once it was in space.

This respondent recommended that the preliminary draft Protocol be kept as simple as possible,
even if such an approach meant not resolving every possible contingency.

One respondent found that the new definition of space asset, despite the effort thereby to limit the
scope of the space assets registrable, vague and limited. He suggested excluding components or modules
that were incapable of serving “any independent function from the scope of [the] space asset for the sake
of financing under the [preliminary draft] Protocol”, proposing the following new wording:

“’space asset” means any man-made uniquely identifiable satellite or spacecraft, satellite
bus, satellite payload (including satellite transponder), space station, orbital transfer vehicle,
reusable launch vehicle (including reusable re-entry vehicle), re-entry capsule (including re-
usable re-entry capsule) or any module or other object, in each case only where capable of
serving an independent function, in or intended to be launched into space ... "

(ii) Comments relating to specific categories of space asset
(a) satellite
One respondent recommended that the preliminary draft Protocol treat satellites as a whole, in
much the same way as a bank viewed an “automobile”. He added that satellite components were rarely
financed separately and, owing to that rarity, could be dealt with in a “"bespoke fashion”.
(B) satellite bus
No response queried whether this specific category of space asset should be covered.

(v) satellite transponder

No response queried whether this specific category of space asset should be covered, although one
should recall the comment regarding satellite components in general referred to above, sub satellite.

() payload

One respondent noted that the inclusion of the term payload was “elegant because it is inclusive of
several concepts”. In the context of a commercial launch service provider, the term “payload”, as
distinguishable from a launch vehicle, was seen as referring to the totality of the customer’s property that
was due to be launched into space, including any satellite bus, transponder, satellite adapter, separation
system or any other mission-specific equipment affixed thereto. However, in the context of a satellite
manufacturer, the term “payload” typically referred to the mission-specific equipment that was attached



to the satellite bus, whether it were a transponder, an Earth-observation camera or any other
communication device.

Another respondent, however, expressed concern as to the multiple meanings that could be given
to the term.

(e) space station
No response queried whether this specific category of space asset should be covered.
(9] space vehicle

One respondent expressed concern as to the multiple meanings that could be given to the term
“space vehicle”

(n) reusable (and expendable) launch vehicle

A majority of the respondents expressed concern as to the case for including launch vehicles in the
definition of space asset, for the reason that such a vehicle, whether reusable or expendable, was never
“sold”: it was rather the launch service that was sold, most commonly for the placing of a satellite into a
specific orbit.

In particular, one respondent noted that, owing to “multinational and national measures enacted to
control the proliferation of ‘missile’ technology”, a commercial launch service provider could only sell a
service and not the vehicle because, by law, the launch service provider had, at all times, to retain all
rights, title and interest in the launch vehicles it manufactured. Therefore, in so far as no rights, title or
interest in a launch vehicle could be transferred, it would be impossible for an international interest to be
taken in such a vehicle.

Another respondent, however, pointed out that, with the emergence of commercial launch service
providers, new forms of contracting or ownership might emerge that might make the financing of launch
vehicles possible in future. He did not, though, believe that this justified the developing of identification
criteria for launch vehicles in the preliminary draft Protocol.

The exclusion of launch vehicles from the preliminary draft Protocol was supported by another
respondent, who noted that, owing to geopolitical sensitivities on the issue of the proliferation of “missile”
technology, reference to launch vehicles as space assets within the preliminary draft Protocol might
actually hinder the building of consensus within the Committee of governmental experts.

A further respondent also recommended that the focus of the preliminary draft Protocol should be
concentrated on assets in space and that launch vehicles should not be included, because they could be
covered adequately by local laws.

(6) reusable space capsule

One respondent expressed concern at the use of the term “reusable” in respect of a space capsule,
as it might limit the applicability of the preliminary draft Protocol. As an example, he noted that certain
space capsules had been developed which contained a pressurised reusable segment and an expendable
unpressurised trunk segment that was designed to be jettisoned immediately prior to re-entry into the
Earth’s atmosphere.



Vi.

(1) any module

No response queried whether this specific category of space asset should be covered.
(k) other object

No response queried whether this specific category of space asset should be covered.

() Assets” intended to be launched in or into space ... including any .. asset in
course of manufacture or assembly™

One respondent suggested that the inclusion of assets that were “intended to be launched in or into
space” was not consistent with current market practice, notably as regards assets “in course of
manufacture or assembly”. He pointed out that the period during which a satellite was manufactured,
following the signing of an agreement between a debtor and a manufacturer, was made up of four stages
and that it was impossible or impractical for any part of, or all the future satellite to be given as security
during this entire period.

The first stage in the manufacturing process consisted in the design of the satellite. During this
time the manufacturer’'s engineers would draw up designs for the contemplated satellite and all its
components. The second stage involved the manufacture of parts and sub-systems (inter alia, solar
arrays, heating and cooling systems and guidance systems) of the satellite. The third stage involved the
actual manufacture of the satellite as a whole and the fourth stage the launching and placing into orbit of
the satellite and the testing of its functional capacity.

Ownership of the satellite would, typically, be retained by the manufacturer until after it had been
successfully launched. Satellite designs would be considered proprietary information which belonged
exclusively to a manufacturer and could not, therefore, be given as collateral. Satellite parts and
components would also be uniquely design for a specific satellite and would, consequently, have little or
no value for any purpose other than being incorporated in the intended satellite. In addition, while still in
the possession of the manufacturer and its sub-contractors, those satellite parts and components would
not belong to a debtor who had ordered the satellite, regardless of his having made any payments toward
the satellite in question. For this reason, despite being “intended to be launched into space”, such
satellite parts cannot be given as collateral either. While the physical asset might have some potential
value once it had been fully assembled, it would, because of customer-specific licencing conditions put in
place by the applicable domestic laws or policies, be very difficult for a creditor to assess the value of an
asset before ownership had been fully transferred to the debtor. Such a transfer would, typically, only
occur on a predetermined date or event, for example 30 days before launch, following the intentional
ignition of the launch vehicle or after in-orbit delivery and testing.

The respondent in question considered that an asset “intended to be launched in or into space” or
that was “in course of manufacture or assembly,” therefore, had very little value for a creditor, since in
the event of default by the debtor, such a creditor would have no recourse against the space asset until
ownership of that asset had been transferred from the manufacturer to the debtor.

It was suggested by another respondent that, for the present, the preliminary draft Protocol should
leave assets in the course of manufacture or assembly to be dealt with by domestic law, as to include
them might create significant complications in the building of consensus and, therefore, hinder its
timeous completion. He, moreover, confirmed the conclusion reached at the New York meeting that
assets manufactured in space should also be excluded for the time being, as their inclusion was also
liable to result in significant delay.



Vii.

(b) Identification criteria to be envisaged for certain of the new categories of space asset
(i)  General responses

While noting that he was in agreement with the proposed distinction between identification criteria
for the purpose of the creation of an international interest in a given asset and identification criteria for
the purposes of the registration of that asset in the future International Registry, one respondent pointed
out, though, that this meant that, if a detailed description of a space asset were to be considered
unnecessary for the purpose of the creation of an international interest in that asset, the identification
criteria for a specific asset could be as broad or specific as the parties agreed. In this context, he recalled
his remark that an asset only became a space asset upon a predetermined event defined by the parties
to a contract. Given that specific criteria for the identification of a space asset were dependent on the
type of that asset and could only be defined in an agreement between a debtor and a manufacturer, he
felt that it would be “virtually impossible” to predict identification criteria for space assets for the
purposes of registration in the future International Registry under the preliminary draft Protocol.

Another respondent drew a distinction between the identification of a space asset at the time when
an international interest was created - the purpose of which was to ensure that the creditor and the
debtor had agreed on the same asset in which the interest was to be created - and its identification at
the time when the international interest was to be enforced - the purpose of which was to ensure that
the debtor had transferred ownership of the agreed unique asset; he noted that it was likely that the
asset would be on Earth at the time of creation of the international interest but be in outer space at the
time of enforcement.

He accordingly proposed a two-part process for determining identification criteria for space assets.

During the first part of this process, corresponding to the time of the creation of the international
interest, he suggested that serial numbers be used. He pointed out that such unique numbers were
usually assigned by satellite manufacturers, which would mean that a description containing the
satellite/bus model type and serial number and the name of the manufacturer and the date of production
of the satellite/bus would be sufficient identification for that asset. He added that serial numbers were
also assigned to significant components, so that it was likely that payloads, transponders, modules and
any other space asset would also be capable of identification by serial nhumber and the name of the
manufacturer. He noted that the co-operation of manufacturers would be necessary in order to acquire
such serial numbers which, while not being trade secrets, were not always transmitted to the operator of
a space asset.

On the other hand, for the second part of this process, corresponding to the time of enforcement,
he reported the common understanding of industry experts as being that space assets in orbit were best
identified by an international designator, assigned either by the National Space Science Data Center
(N.S.S.D.C.) or by the Committee on Space Research (C.0.S.P.A.R.), noting that even the North
American Aerospace Defense Command (Norad) used such designators. He also pointed to the
registration criteria provided under the United Nations Convention on Registration of Objects Launched
into Outer Space as a potential guide. He acknowledged that the use of such designators could give rise
to problems in the case of components, as they were not assigned designators but, in this event, he
suggested that unique designators be created and assigned to components and any other space asset
that was not yet covered by existing criteria.

On a similar tack, another respondent suggested that, because an international interest could
already have been taken in a space asset while that asset was still on the ground, a reference to serial
numbers would be adequate to identify a space asset at that time. However, additional identification
criteria would need to be found for the identification of space assets that could no longer be visually
identified.



viii.

It accordingly suggested the following minimum identification criteria, divided into three categories,
for use for the purposes of registration in the International Registry:

e the name and address of the owner;
the type of satellite by serial number;

the positioning of the asset in orbit, orbital parameters (for example, its perigee; its apogee; its
inclination (in degrees), its period (minutes));

the frequencies used by the asset as registered on the Master Registry of the I.T.U.;

the authorised Control Centre and the Tracking, Telemetry & Control manager;

the Registration Code used by the I.T.U. Master Register;
the Registration Code used by the United Nations Register;
the Registration Code used by C.0.S.P.A.R.

In this way, it suggested that, even if an asset were moved to a different orbit, the asset could still
be identified by using any of the additional criteria. This solution, while applicable to most categories of
space asset, would not, admittedly, work for components.

As an alternative solution, it offered the following optional identification criteria, divided into two
categories:

the name and address of the manufacturer;
technical details of the satellite;

the launch vehicle;
the launch site;
the launch date.

It noted that the I.T.U. only worked at the governmental level, with the relevant national
administrations, and that the Master Register might, therefore, lack information relating to commercial
owners/operators.

It also noted that both the United Nations and the C.0.S.P.A.R. Registers might be incomplete, as
not all satellites might be registered thereon.

(i) Responses in respect of specific categories of space asset
(a) satellite

One respondent stated that he did not know how the task of developing standard identification
criteria for space assets or even the pre-identification of those space assets could be accomplished, given
the wide range of satellite technology, designs and purposes. In particular, he noted that geosynchronous
communication satellites, satellites broadcasting high definition television and low-Earth orbiting imaging
satellites were all significantly different. He further noted that satellites carrying transponders were very
different from those that used spot-beam technology and that satellites transmitting to a fixed Earth
station were also very different from those transmitting to a mobile device. For these reasons, he feared
lest the listing of specific criteria to identify the different types of asset would be a cumbersome task.

(B) satellite bus

No response was provided regarding this category of space asset.



) satellite transponder
No response was provided regarding this category of space asset.
(0) payload

One respondent noted that, in the light of the emergence of Earth-observation satellites as viable
commercial projects, it would be good if the preliminary draft Protocol could cover such assets and, in
that case, hoped that the meaning of the term “payload” would be sufficiently broad to cover such assets.
He would defer, though, to experts in Earth-observation technology on suitable identification criteria for
such assets. At the same time, he could see no reason why this category of asset needed to be explicitly
enumerated and, time being of the essence at this stage, he would suggest not complicating matters.

He also expressed concern as to the term “payload” and wondered whether the term would be
sufficiently broad to cover the individually owned and uniquely identifiable commercial payloads that were
carried on board a space capsule. These payloads included a wide variety of scientific equipment, which
could all be uniquely designed for a multitude of scientific purposes. Whilst he would not yet speculate as
to the best criteria for the unique identification of such equipment, he did express hope that the
preliminary draft Protocol would be drafted in such a way as to "accommodate the asset-based financing
of such recoverable commercial payloads ... when, in the future, appropriate identification criteria for such
payloads can be determined”.

(€) space station

Recognising that a space station might one day be privately owned and noting that the current
International Space Station was owned by a group of sixteen Governments and governed by a complex
ownership agreement, one respondent, nevertheless, stated that he was unable to suggest identification
criteria for an asset that was, as yet, theoretical. He further noted that developing such criteria would be
further complicated by the presence of uniquely identifiable modules and structures on board a space
station which would themselves contain separately identifiable high-value components.

(9] space vehicle

No response was provided regarding this category of space asset.
(n) reusable (and expendable) launch vehicle

No response was provided regarding this category of space asset.
(0) reusable space capsule

No response was provided regarding this category of space asset.
) any module

No response was provided regarding this category of space asset.

(k) other object

No response was provided regarding this category of space asset.



I11. CONCLUSIONS

While the Secretariat would not seek to draw any specific conclusions from the comments and
responses received to date, it would submit that they provide an excellent basis for discussion of the
issue of identification criteria at the Sub-committee meeting. It is true that there was no unanimity
among these responses but, at the risk of being selective, there were a number of points that cropped up
in the responses of more than one respondent.

First, a majority of those responding suggested that launch vehicles were best excluded from the
preliminary draft Protocol, essentially because it was not the vehicle that was sold but rather the service,
making the granting of an international interest in a launch vehicle, whether reusable or expendable,
highly impracticable. These respondents, moreover, suggested that excluding launch vehicles would
simplify the preliminary draft Protocol and thus facilitate the reaching of consensus.

Secondly, a majority of those responding suggested that assets “intended to be launched in or into
space" and those “in course of manufacture or assembly" should also be excluded, as local laws could
deal with such assets adequately. It was, moreover, felt that including such assets would not be in line
with current market practice for the financing and manufacture of a space asset.

Thirdly, two respondents expressed their satisfaction at the proposal to borrow the two-pronged
approach for identification criteria enshrined in the Luxembourg Protocol, namely distinguishing between
identification criteria for the purpose of creating an international interest in a space asset and such
criteria for the purposes of that interest’s registration in the International Registry. However, there was
some concern regarding whether the unique identification of the wide variety of specialised technology
involved in each of the categories of space asset listed in Article I(2)(k) of the alternative text would be
feasible.

Fourthly, two respondents, nevertheless, favoured the using of serial numbers for the identification
of space assets while they remained on Earth. However, once placed in orbit, these respondents
suggested using the criteria set out by a number of international and intergovernmental Organisations
that had already developed methods for tracking satellites in orbit. These respondents noted, however,
that this approach would not cover components on board another asset.



ANNEX 1

THE VIEWS OF INDUSTRY AND GOVERNMENT ON HOW BEST TO FINALISE AN
EXPANSION OF THE CAPE TOWN CONVENTION TO COVER SPACE ASSETS

A special joint meeting of Government and industry representatives, hosted by
Milbank, Tweed, Hadley & McCloy, LLP, to consider the outstanding key issues
remaining to be dealt with in respect of the planned Space Assets Protocol to
the Cape Town Convention on International Interests in Mobile Equipment and
the most appropriate means of bringing said Protocol to timeous completion

(New York, 19/20 June 2007)

INTERIM REPORT

ON THE CRITERIA FOR THE IDENTIFICATION OF SPACE ASSETS
TO BE EMPLOYED IN THE PRELIMINARY DRAFT PROTOCOL
TO THE CONVENTION ON INTERNATIONAL INTERESTS IN MOBILE EQUIPMENT
ON MATTERS SPECIFIC TO SPACE ASSETS

(prepared by the UNIDROIT Secretariat)

1. INTRODUCTION

1. At its second session, held in Rome from 26 to 28 October 2004, the UNiDrROIT Committee of
governmental experts for the preparation of a draft Protocol to the Convention on International
Interests in Mobile Equipment on Matters specific to Space Assets (hereinafter referred to as the
Committee) set up a sub-committee to develop proposals, to be submitted to the Committee at its
following session, related to the international registration system to be established under the future
Protocol (hereinafter referred to as the Sub-committee). The Sub-committee was asked to work by
electronic means, with the UNIDROIT Secretariat acting as co-ordinator of its work. Very few
comments having been posted on the web forum set up by the International Telecommunication
Union (1.T.U.) to facilitate the work of the Sub-committee, the UNIDROIT Secretariat has, in the light
of the conclusions reached at the special Government/industry Forum hosted by the Royal Bank of
Scotland (RBS) in London on 24 April 2006, to take stock of the key outstanding issues to be dealt
with in respect of the preliminary draft Protocol to the Cape Town Convention on Matters specific to
Space Assets (hereinafter referred to as the preliminary draft Protocol), deemed it appropriate
itself to seek to take forward work designed to advance consideration of one of the issues referred
to the Sub-committee, namely the identification of space assets and related matters.



2. As a starting point, it is appropriate to note the questions set out on the I.T.U. web forum in
this regard by the Secretariat. The questions are asked, first, which criteria should be employed for
the identification of space assets, secondly, how far such criteria should be laid down in the future
Protocol at the time of its adoption and how far the future Protocol should provide for them to be
laid down by the regulations to be established under the future Protocol, thirdly, whether
identification should be prescribed in the future Protocol as a matter fundamental to the application
of the Convention in relation to space assets and whether the regulations should be limited to
matters concerning the future International Registry for space assets, fourthly, how the Protocol
should ensure that any criteria that it may lay down remain accurate and relevant, for example by
providing for their updating pursuant to the aforementioned regulations, fifthly, what the criteria
should relate to, in particular given that it may not always be possible, with all the different types
of space asset covered by the preliminary draft Protocol, to identify criteria of the sort employed in
respect of aircraft objects under the Protocol to the Convention on Matters specific to Aircraft
Equipment, namely criteria relating to the asset in a finished state, in that, under the sphere of
application of the preliminary draft Protocol as currently drawn, registration may need to be
effected, first, against assets that are still in the process of being manufactured and, secondly,
against a large number of component parts of a single asset, the registration of each of which may
be considered to be unduly onerous, expensive and impractical, and, sixthly, whether the criteria to
be employed should not only be asset-related but may also include elements of a debtor-based
system, recalling that the Space Working Group, at its fifth session, held in Rome on 30 and 31
January 2002, noted that the inclusion of multiple search criteria would increase the reliability of
searches.

3. The question of the identification of space assets is currently dealt with in Article VII
(lIdentification of space assets), which provides that “A description of a space asset that satisfies
the requirements established in the regulations is necessary and sufficient to identify the space
asset for the purposes of Article 7(c) of the Convention and Article V(1)(c) of this Protocol.” A
footnote to the word “identify” indicates that “‘[i]dentifiability is a crucial requirement because the
registration system is asset-based’; cf. Sir Roy Goode, Official Commentary on the Convention on
International Interests in Mobile Equipment and Protocol thereto on Matters specific to Aircraft
Equipment, at 12. The concept of identifiability is to be understood in the context of the ‘notice
filing’ registration system envisaged under the Convention, that is a system based on ‘the filing of
particulars which give notice to third parties of the existence of a registration, leaving them to
make enquiries of the registrant for further information, as opposed to a system which requires
presentation and/or filing of agreements or other contract documents or copies’ (cf. idem at 88).

Il. COMMENTS POSTED BY GOVERNMENTS

4. Only two responses to these questions have to date been posted on the I.T.U. web forum. *
One respondent, in answer to the first three questions, indicated his preference for general
identification criteria being laid down in the future Protocol and the task of developing identification
criteria to be employed solely for the purpose of registration being left to the Supervisory Authority
of the future International Registry for space assets, for promulgation in the regulations to be
established under the future Protocol. Responding to the fourth question, this respondent
recognised that identification criteria might have to be updated in order to remain accurate and
relevant and proposed that the manner of such updating should be left to the regulations. On the
fifth question, he suggested that the most practical means of finding the most appropriate criteria
would be to look, as with aircraft objects under Article XX of the Aircraft Protocol, to the asset in a

. By the Governments of the Czech Republic and the United Kingdom.



finished state, leaving it to the parties to the transaction to specify the appropriate moment for the
registration of a given asset. He felt that the suggestion of the Space Working Group (hereinafter
referred to as the S.W.G.), reflected in the sixth question, required further consideration and asked
for clarification from the S.W.G., as the author of this idea.

5. The other respondent suggested that one approach to the difficulties inherent in finding
appropriate identification criteria for all the different types of asset caught by the preliminary draft
Protocol’s sphere of application was to ask oneself whether this was not drawn too widely. He
noted that the preliminary draft Protocol covered anything that was intended to be launched in
space or was launched in space. He submitted that this extended the preliminary draft Protocol’s
sphere of application far beyond the original sphere of application of the Cape Town Convention
(hereinafter referred to as the Convention) itself, which was delimited only by reference to high-
value objects. He noted, for instance, that the preliminary draft Protocol applied to all components
of a space asset. Thus, once a component could be identified as a space asset, the Convention
would apply and a creditor with an international interest in that component would need to register
his interest in the future International Registry if he did not wish to lose priority to a creditor
having registered another interest.

6. Thus, this respondent pointed out, the protection given under the preliminary draft Protocol
to a supplier of a component by a reservation of title clause might be lost to a creditor of a
manufacturer who had registered an interest in the space asset of that manufacturer, with the
result that manufacturers of components would need to protect their interests in relatively low-
value items by registration. As regards such low-value items, he took the view that allowing the
Convention system to override national secured transactions law needed firm justification and
clarity so that those with interests capable of being protected knew that this was the case. The
reason for this was that the Convention had legal effects on interests that were not registered. It
was his view that Contracting States were entitled to expect certainty and clarity as to the limits of
the jurisdiction that they were ceding to the Convention system. And there could be no doubt as to
the application of the Convention system and the need for registration to protect the interests of
creditors where high-value objects such as airframes, aircraft engines and complete satellites were
concerned.

7. His conclusion was that the certainty that there ought to be as regards the assets to which
the preliminary draft Protocol applied was currently lacking. The existing definition of space assets
did not, to his mind, satisfy this test. First, the scope of what was caught was in some cases
subjective (the intention to launch) rather than objective. Secondly, space assets might be of low
value. Thirdly, assets assembled or manufactured in space, even after being brought down to
earth, will, as the preliminary draft Protocol is currently drafted, remain subject to the Convention
system indefinitely, even though it has been conceived for assets that are in space.

8. This, in his opinion, highlighted both the unjustified extent of the transfer of jurisdiction from
national legal systems to the Convention system under the preliminary draft Protocol and the
considerable uncertainty that the latter would create for the suppliers of components and their
creditors, for example, as to how to protect their interests.

9. As a possible solution to the problem raised, this respondent noted that there was clearly a
need to build flexibility into the future Protocol with a view to accommodating likely future
developments in respect of space assets. Treaties normally being a long time in the making and in
entering into force, he suggested that thought be given to restricting the preliminary draft Protocol
to a specific number of high-value space assets capable of being defined as objects to which the
Convention ought to apply, such as satellites, transponders, space stations and re-usable launch



vehicles, and providing for a simplified fast-track procedure for covering additional categories of
space assets. He referred in this context to the proposal for a fast-track procedure for adding new
categories of asset to the Convention system without the need for convening a full diplomatic
Conference developed during the preparation of the Convention. 2 While he recalled that this
procedure was not acceptable to States as a means of adding wholly new categories of object to
the Convention system, he suggested that it might be acceptable for the more limited purpose of
adding new kinds of high-value space asset. He suggested that such a procedure could be triggered
by a proposal made to UNIDROIT by a Contracting State to the future Space Protocol, requesting
that an additional object be brought under that Protocol, after which it would be for UNIDROIT to
circulate a draft amendment amongst other Contracting States for comment within a fixed period
of time, after which UNIDROIT would circulate a final text among States, taking account of the
comments submitted, for acceptance and subsequent ratification by Contracting States to that
Protocol.

10. He submitted that this solution had the merit of cutting the sphere of application of the
preliminary draft Protocol back to those categories of high-value object originally intended to be
covered by the Convention while providing a system for extending its sphere of application by
agreement without the need for a diplomatic Conference. He hoped that, in this way, the problems
he had identified could be overcome and the problems implicit in the identification of space assets
could be greatly reduced.

I11l1. STEPS TAKEN BY THE UNIDROIT SECRETARIAT TO ADDRESS THE PAUCITY OF COMMENTS POSTED

11. Faced by the failure of more than two Governments to contribute to the work of the Sub-
committee, the UNIDROIT Secretariat, in the wake of the RBS Forum, took it upon itself to seek to
move matters forward in relation to, in some ways, the most important of the questions referred to
the Sub-committee, namely the identification of space assets for the purpose of the registering of
international interests in space assets under the future Protocol. It prepared a questionnaire, *
which it circulated among satellite manufacturers, launch service providers and financial
institutions, designed to seek their opinion, first, as to, in their experience, the most appropriate
identification criteria to be employed in respect of the four classes of space asset listed in Article
1(2)(g) of the preliminary draft Protocol, ¢ secondly, if there were any unique identification criteria
for these classes of asset and, if not, which alternatives might work for the class of asset in
question, in particular in the light of the function that such criteria were intended to have under the
future international registration system, and, thirdly, whether these criteria could be considered
“necessary and sufficient” to identify the particular asset for the purposes of that system.

1V. RESPONSES TO THE UNIDROIT SECRETARIAT’S QUESTIONNAIRE

12. Again, the quantity of responses received by the UNIDROIT Secretariat to its questionnaire was
not particularly high, although, at seven, it might be considered acceptable as the basis for drawing

2 Cf. in particular preliminary draft UNIDROIT Convention on International Interests in Mobile Equipment:

discussion paper on the legal relationship between the preliminary draft Convention and its equipment-specific
Protocols (prepared by Ms C. Chinkin and Ms C. Kessedjian) (Study LXXIl — Doc. 47) and UNIDROIT
CGE/Int.Int./3-Report ICAO Ref. LSC/ME/3-Report, §§ 30-32.

3 A copy of this questionnaire is reproduced in Appendix | to this report.

Assets intended to be launched and placed in space or that are in space, assets assembled or
manufactured in space, expendable launch vehicles or launch vehicles that can be re-used to transport persons
or goods to and from space and a component forming a part of one of these assets or attached to or contained
within such an asset.
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tentative conclusions, given that this represents better than a one-in-five response ratio to the
number of questionnaires sent out. °

13. The responses received focussed primarily on, first, the policy question as to whether the
difficulties involved in finding suitable identification criteria for some of the categories of space
asset at present covered by the preliminary draft Protocol should not be seen as raising a question-
mark as to the appropriateness of their inclusion in the sphere of application of the preliminary
draft Protocol and, secondly, the possible criteria to be employed in respect of those categories of
space asset to be covered. The only respondent who addressed the issue as to whether
identification criteria should be established in the future Protocol or might rather be left to be
specified by the future Supervisory Authority, in regulations, considered that it would be more
effective to do this in the future Protocol itself.

(a) Appropriateness or otherwise of including all categories of asset currently covered

14. The essential point to be made right away in respect of three out of the seven responses is
that they would seem to support the point of view expressed by the aforementioned Government
respondent, namely that there must be some question as to the appropriateness of seeking to
cover classes of space asset other than the satellite in its entirety in the preliminary draft Protocol.
The basic question to be asked in determining whether any of the other assets currently
encompassed by the sphere of application of the preliminary draft Protocol should be so covered
was, it was suggested by one respondent, whether it was an asset typically moving across national
frontiers and, as a result, exposed to the risk of the application of the rules of various legal
systems, depending on its actual location, since it was with the enhancing of legal certainty in
respect of precisely such assets that the preliminary draft Protocol was concerned.

15. Another respondent noted that he was in favour of keeping the preliminary draft Protocol as
simple and unambiguous as possible, whilst ensuring that the end-product was a tool that the
capital markets would actually consider useful but that to achieve both simplicity and usefulness
required constant balancing. He took the view that the class of assets to be covered by the sphere
of application of the preliminary draft Protocol should be limited, cover the greatest amount of
monetary value being invested by the commercial space industry and be of immediate value to the
capital markets. For that reason, he would favour assets which were to-day of limited monetary
value, limited commercial application and of limited benefit to the capital markets being excluded
from the sphere of application of the preliminary draft Protocol. He considered that the future
Protocol needed to be capable of having an immediate impact for both the space industry and the
capital markets and took the view that, while the evolution of the commercial space industry would
doubtless, with time, require changes to the future Protocol, it was important at present to deal
with to-day’s reality and leave tomorrow’s possibilities to a process to be agreed for amendments
to the future Protocol.

(O] Satellites
16. All respondents were agreed as to the appropriateness of the preliminary draft Protocol

covering the satellite in its entirety. There was no dissenting opinion as to the appropriateness of
treating the communications satellite as the primary focus of the preliminary draft Protocol; it was

s Responses came in from Mr D. Arlettaz (Commerzbank), Ms F. Bessis (Arianespace), Mr R.W. Gordon

(Boeing Capital Corporation), Mr S.Kozuka and Ms S. Aoki (on behalf of Mitsubishi Electric Corp., NEC Toshiba
Space Systems, Inc., Mitsubishi Heavy Industries, Ltd, Ishikawajima-Harima Heavy Industries Co. Ltd and IHI
Aerospace Co. Ltd.), Mr F. Julien (BNP Paribas), Mr B. Schmidt-Tedd and Mr M. Gerhard (German Space
Agency) and Mr A. Stevignon (Alcatel Alenia Space France).



Vi.

noted that this would include Low Earth Orbit (LEO’s), Medium Earth Orbit (MEO’s) and
Geosynchronous Orbit (GEO’s) satellites and the broadest variety of business activity, such as
voice, data, imaging, radio and television. In this way, the future Protocol would, it was suggested,
cover any non-governmental man-made object placed into earth orbit for commercial purposes.

(i) Assets intended to be launched and placed in space

17. As regards those other assets currently encompassed by the sphere of application of the
preliminary draft Protocol, opinions differed as to the appropriateness of covering assets intended
to be launched and placed in space, namely satellites under construction. One satellite
manufacturer respondent was basically against their inclusion in the preliminary draft Protocol,
noting that, in asset-based financing terms, covering such assets in the preliminary draft Protocol
would mean, in effect, covering interests taken in assets on earth, assets that some might,
therefore, believe should rather be subject to municipal law. He pointed out that to understand the
true realisable collateral value of a satellite during the construction process required an analysis of
fungible value throughout the process. Equally importantly, it required an analysis of the
alternative uses of the various parts which made up a satellite, many of which had limited or no
other uses. Very little collateral value was built up during the first one-third of the contract; a
growing but minimal value was built up in the second-third of the process and some value in the
last stages of manufacturing. In any event, the lender was largely dependent upon the
manufacturer to estimate the value to be realised from parts of a satellite. ©

18. A financial institution respondent, on the other hand, noted that for financial institutions the
important question was to know whether a satellite would be re-usable. In principle, they were not
re-usable but during the first half of their construction they were adaptable and could, therefore,
be resold to another customer, whereas, once launched, they were not re-usable. For banks a
satellite under construction was, therefore, only really interesting during the first half of its
manufacture.

19. A third respondent noted that the municipal law applicable to such assets was moreover
capable of being known in advance — the place of manufacture, the place of launch and the places
which might be passed through during its transport to the launch pad were all eminently knowable
in advance — so that the objective of providing legal certainty where it would not otherwise exist
underpinning the preliminary draft Protocol did not arise in respect of such assets.

(iii) Assets assembled or manufactured in space

20. All the three respondents who addressed the issue as to whether the coverage of certain of
the categories of asset currently covered by the preliminary draft Protocol was warranted felt that
assets assembled or manufactured in space should not be covered. The point was made that they
raised complex issues of intellectual property rights in space and that the practical need for asset-
based financing in respect of such assets over the next decade had to be viewed as limited; it was
noted that the day would, however, come when manufacturing processes in space would require
financing but that to spend time on such assets at the present time was a distraction that was not

6 He recognised, though, that a satellite operator would probably require financing during the construction

process. He suggested, though, that this was not the unsolvable conundrum that it appeared to be, the answer
lying in the development of a structure which included both pre-launch and post-launch financing (cf. Satellite
financing timeline reproduced as Appendix Il to this report). He assumed for these purposes that a space asset
being constructed on earth was capable of being identified (via the manufacturer's contract number), that there
was some amount of value which could be relied on, and that a pre-arranged post-launch financing
commitment had to be available at delivery to enable construction financing to begin.
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likely to produce significant benefits. Moreover, so long as such assets, for example crystals, were
intended to be brought down to earth, it was suggested that protection might not be necessary. It
was added that such assets might be protected by the existing municipal law of the State of the
launch pad or the State of the launching ground.

(iv) Expendable launch vehicles

21. All three respondents who addressed the issue as to whether the coverage of certain of the
categories of asset currently covered by the preliminary draft Protocol was warranted
recommended excluding expendable launch vehicles (hereinafter referred to as E.L.V.’s) from the
sphere of application of the latter. One of these respondents noted that E.L.V.’s were not directly
financeable, in that they were never “sold”. It was pointed out that an operator requiring the
orbital insertion of a new satellite would contract with a launch provider for a service but that the
operator would not be allowed to buy the E.L.V. The only asset available for asset-based financing,
it was further pointed out, would be the contract itself and in almost all cases this contract would
have no value unless supported by the launching company, and then only if the latter had a robust
backlog which made it obvious that the launch service could be shifted to a new customer willing to
pay cash. The other respondent who questioned the justification for including E.L.V.’s queried the
financial benefit of securing expendable launch vehicles once they were in space, since up until that
time they would have been on earth and, to that extent, the need for providing legal certainty in
respect of such assets would not arise.

W) Re-usable launch vehicles

22. Two of the three respondents who addressed the issue as to whether the coverage of certain
of the categories of asset currently covered by the preliminary draft Protocol was warranted
favoured the exclusion of re-usable launch vehicles (hereinafter referred to as R.L.V.’s) from the
sphere of application of the latter. One of these two respondents questioned whether,
notwithstanding the fact that R.L.V.’s were, in theory, financeable, in the same way as commercial
aircraft, their coverage was warranted when they would appear to have only minimal value to the
capital markets over the next decade. The other respondent who basically favoured their exclusion
noted that, once again, it would be possible to know the municipal law applicable to such assets in
advance, thus eliminating the need for the additional legal certainty that the preliminary draft
Protocol was designed to bring. On the other hand, a financial institution respondent was more
positive about the case for the continued inclusion of R.L.V.’s in the sphere of application of the
preliminary draft Protocol, noting that such assets, which looked more like aircraft than anything
else, could be seized and were of especial interest to financial institutions, for example in the
context of the Galileo project.

(vi) Components

23. Only one of the three respondents who addressed the issue as to whether the coverage of
certain of the categories of asset currently covered by the preliminary draft Protocol was
warranted, from a satellite manufacturer, recommended their exclusion from the sphere of
application of the latter. Noting that the principal component had in mind was the transponder, he
felt that it would be prudent to avoid getting into the subject of components when 90% of the
value of the future Protocol could be realised by focussing solely on the satellite in its entirety. He
recognised that others might disagree with his analysis, in that there were examples of
transponder leases as sub-assets of the satellite which had itself attracted financing but pointed
out that these were complex structures requiring inter-lessor agreements and that to include sub-
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assets in the sphere of application of the preliminary draft Protocol risked drawing out the process
considerably.

24. Another respondent, this time from a financial institution, recognised that to exclude
components would definitely tend to speed up the remaining process. However, while recognising
that manufacturers would naturally have concerns about components, not least on account of the
risk of creditors taking them to court in respect of such components, he stressed that there could
be no gainsaying the fact that satellites were, after all, made up of components and he did not,
therefore, favour components being left out.

(b) Criteria to be employed in respect of space assets

25. One respondent, noting that, first, no serial number or other uniform identification criteria for
satellites, payloads or other space assets existed at present, secondly, there was no designator of
existing registration systems (for example, the Committee on Space Research (Cospar)) commonly
used by technicians and operators, and, thirdly, it was not realistic to seek to create a serial
number system for space assets (for example, by E.C.S.S. criteria), concluded that identification
criteria in general could only be used as a combination of two elements, orbital parameters (two-
line elements) and communication protocols. Two-line elements were catalogued on and accessible
via the Internet to a great extent. Communication protocols typically identified the satellite or the
satellite identified the right communication protocol (by authentication). This respondent further
noted that, in future, an independent identification criterion might be provided by the intellectual
property address of an asset. Although such addresses did not exist at the moment, each satellite
and payload (that is also the transponder, for example) will receive an independent I.P. address in
future.

26. This and another respondent also raised the issue of the need to keep in mind the verification
of identification criteria, pointing out that serial numbers or other such physical identification
criteria could not be verified while the space asset was in space. Auxiliary criteria (such as
Telemetry, Tracking and Command (T.T.&C.) signals, orbital parameters and the source code)
could be employed to deal with this case, although they would not be necessary in the case of two-
line elements and communication protocols. Referring to the possible use of orbital parameters as
an auxiliary criterion, the other respondent noted that, where more than one satellite was placed
on the same orbit, additional information would be required, such as an indication of the command
code used for each of the satellites. That same respondent also suggested that the information
recorded under the 1975 Convention on Registration of Objects Launched into Outer Space might
also be useful in this regard.

27. One respondent, representing a financial institution, noted that an important criterion
employed in practice that should also be employed under the preliminary draft Protocol, even if the
basic intention under the Convention was for the international registration system for the different
categories of asset covered thereunder to be asset-based, was the debtor’'s name. He noted that,
before advancing the funds necessary for the financing of an asset, a financial institution had to be
sure of being able to go against either the asset itself or the revenue stream from that asset and
that the essential condition for its being able to do so was to know who was either the owner or the
operator of that asset. From the point of view of a financial institution, it was fundamental, at any
given moment, not only to know the identifying features of the asset being financed but also the
identity of the person benefitting directly therefrom or that of the person in possession of the
asset, as the persons against whom it would have to go in the event of default.



28. All those responding provided suggestions as to the most appropriate criteria to be employed
for the identification of each of the specific classes of space asset currently covered by the
preliminary draft Protocol, with the exception of assets assembled or manufactured in space, for
which no criteria were suggested.

(0] Satellites

29. One satellite manufacturer suggested that an identification grid could be created in the future
International Registry for space assets including any or all of the following information: the name
of the satellite; its owner and the address of its owner; its purpose; the manufacturer of the
satellite; the satellite’s North America Aerospace Defense Command (Norad) or National Space
Science Data Center (N.S.S.D.C.) number; its Cospar number; the date of its launch; its launch
site; its launch vehicle; its type of orbit; its perigee; its apogee; its inclination (in degrees); its
period (minutes); its launch mass; its dry mass; its expected lifetime; its T.T.&C. manager and its
primary ground stations.

30. Another satellite manufacturer indicated that, in his experience, the following criteria were
used: the name given to the satellite by the buyer; the name under which it was registered by the
1.T.U.; the name of the manufacturer; the name of the platform; the name of the anticipated or
current control centres; the launcher used or to be used; the anticipated or current delivery orbit;
the number of transponders and types thereof (F.S.S., B.S.S., band width, reception band
frequency, transmission band frequency) and the dates of deposit and/or publication of the
frequencies in respect of the satellite with the 1.T.U.

31. A third respondent suggested that the model and serial number of the satellite and the name
of the manufacturer and date of production might provide necessary and sufficient identification
criteria. While recognising that serial numbers might not exist for satellites manufactured in the
past, he pointed out that numbering according to the bus type would be possible. He added that
the date of production was important for the sake of preventing fraud, as this information was
known only to the manufacturer. In the case of delivery on orbit, the date of delivery could, he
suggested, be substituted for the date of production.

(i) Assets intended to be launched and placed in space

32. One satellite manufacturer respondent suggested use of the manufacturer’s contract number,
as already mentioned in footnote 6. A financial institution, on the other hand, suggested that the
financing contract could be every bit as useful for identification of the satellite. He also suggested
that one might also look at such criteria as chassis numbers and plaques, to the extent that they
were employed.

(i) Expendable and re-usable launch vehicles

33. One launch service provider respondent noted that her company did not sell launch vehicles
owing to the very specific operations to be performed and the associated risks, which meant that
the launch vehicle itself as an asset remained with the launch services agency and was not
identified to the customer under the contract. The only asset was, therefore, the launch services
contract itself. She suggested that the reference number of this contract would, accordingly,
probably be the most appropriate identification criterion in this respect, although she noted that in
some cases the satellite to be launched was assigned to a given contract at a later stage.



(iv) Components

34. One respondent noted that in the case of components like a transponder of a
communications satellite or a rack in the International Space Station there was already a serial
number that could be used.

V. CONCLUSIONS

35. It is not for the Secretariat to presume to draw conclusions from its enquiries as to either the
appropriateness of covering this or that category of space asset in the preliminary draft Protocol or
which would be the most appropriate criterion to be employed for those categories to be covered.
The Secretariat nevertheless considers that the information contained in this report provides
sufficient food for thought in itself on both these issues.

36. Itis true that only two Governments posted comments on the I.T.U. web forum and it would
be invidious to draw any firm conclusions from such a limited response on the part of
Governments. However, to the extent that the conclusion drawn by one of the Government
respondents as to the desirability of considering a narrowing of the sphere of application of the
preliminary draft Protocol was borne out, to a greater or lesser degree, in the responses from three
of the respondents from the international commercial space and financial communities, this is
definitely a question that calls for due consideration at the New York meeting.

37. As regards possible criteria for the identification of those categories of space asset covered
by the present text of the preliminary draft Protocol, the responses received from the international
commercial space and financial communities provide rich food for thought indeed, with the notable
exception, of course, of assets assembled or manufactured in space.

38. Finally, only one Government respondent and one respondent from the international
commercial space and financial communities addressed the issue as to whether the identification
criteria to be employed in respect of the different categories of space asset covered by the
preliminary draft Protocol should be specified in the future Protocol or rather left to be determined
by the Supervisory Authority, through regulations, and these responses were evenly divided in the
views expressed so that it is clearly impossible to draw any conclusions therefrom.
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Our refce.: S72J3/ ...

Rome, 15 June 2006

Dear ....,

I am working on one of the key issues referred by the Committee of governmental experts
preparing the future Space Protocol to a new Sub-committee looking into the basic aspects of the
future international registration system for space assets, namely the criteria to be employed for the
identification of space assets.

As you know, the current text of the preliminary draft Space Protocol refers the
establishment of the criteria to be employed for the identification of space assets to the
Supervisory Authority.

However, the original text of the preliminary draft Protocol that went to the Committee of
governmental experts embodied a number of specific criteria for this purpose (name and address
of debtor and creditor, general description of asset indicating name of manufacturer, its
manufacturer’s serial number and its model designation as well as its intended location, date and
location of launch, and, in the case of a component, a description of such component, the space
asset of which it forms a part, to which it is attached or within which it is contained) as well as
providing for the possibility of additional criteria being specified in the regulations. And we believe
that it is, in particular in the light of the fact that the Cape Town Convention system is predicated
on the basis of an asset-based registration system, important to have a clear idea of the different
options available in respect of the different classes of space asset covered by the preliminary draft.

Permit me, accordingly, to take a minute or two of your time to enquire as to the criteria
that might, on the basis of your practical experience as a manufacturer/financial institution in this
field, be employed for the four classes of space asset listed in Article I (2) (g). We are, of course,
aware that some of these classes of asset, and in particular satellites under construction at the
time when the secured financing is sought, may not have simple identification criteria of the type
available, say, for aircraft.

In essence, | should, therefore, be grateful if you would kindly let me know, on the basis of
your practical experience, first, whether there are any unique identification criteria for each of the
following classes of asset, secondly, if so, what these are and, if not, which alternatives might work



for the class of asset concerned, in particular in the light of the function that such criteria are
designed to have under the future international registration system for space assets:

1.
2.
3.

4.

an asset intended to be launched and placed in space or that is in space;

an asset assembled or manufactured in space;

an expendable launch vehicle or one that can be re-used to transport persons or goods
to and from space; and

a component forming a part of one of the aforementioned assets or attached to or
contained within such an asset.

| realise that the first category of assets is going to include both assets that are completely
manufactured at the time of financing and assets that will still be under construction. | should be
grateful for your thoughts in respect of both.

In providing us with the benefit of your views on the available criteria for use in respect of
each of the aforementioned classes of asset, it would furthermore be appreciated if you would also
kindly let us know whether you would consider these criteria “necessary and sufficient” to identify
the particular class of asset for the purposes of both the Convention and the future Protocol, that is
in order to permit their registration in the future international registration system for space assets.
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Satellite
Construction Satellite Operation
Pr oject Post-Launch Financing
Timetable Financing
2 Years 15 Years
3 Months
Pre-Launch Conversion Post-Launch
" Amount based on a % Criteria for conversion Loan secured by:

of “fungible” values

= “Remarketing
Agreement” with mfg.

to Post-Launch:

= Take or pay contracts
= Capital structure

= |nsurance

= Sound business plan
= Collateral

All assets of satellite system
Take or Pay contracts
Related Rights

Insurance
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ANNEX 11

QUESTIONNAIRE

on identification criteria
as sent out by the Secretariat on 8 September 2009

Dear ...,

Re: inquiry regarding suitable identification criteria for the different new classes of space asset
referred to in the alternative version of the preliminary draft Space Protocol

As indicated in the Secretariat’s Introductory note to the business of the meeting of the Sub-
committee of the Committee of governmental experts to examine certain aspects of the future
international registration system for space assets (UNIDROIT 2009 C.G.E./SpacePr./S.C.I.R.S./W.P. 2),
which we addressed to you, under cover of our invitation to that meeting, on ... , one of the issues to be
addressed at the forthcoming meeting will be that of the identification criteria to be employed in respect
of those categories of space asset to be covered by the future Space Protocol.

As you know, the identification of such criteria for the different categories of space asset
covered is crucial for the operation of the International Registry to be established pursuant to the future
Protocol, it being intended that this International Registry will be asset-based and that those space assets
subject to the future Protocol will, therefore, be capable of being registered in the future Registry by
means of unique identification criteria, in line with the Cape Town Convention.

The Secretariat has, of course, already conducted an inquiry into the identification criteria that
might be employed for the registration of those categories of space asset covered in the current text of
the preliminary draft Space Protocol - that is the text that emerged from the first session of the
Committee of governmental experts, held in Rome from 15 to 19 December 2003. The results of that
inquiry - reproduced in Appendix | to the aforementioned Introductory note - were brought to the
attention of the New York Government/industry meeting, held on 19 and 20 June 2007, and it was
largely as a result of those findings that those participating in that meeting came out in favour of a
narrowing of the sphere of application of the future Protocol, to concentrate essentially on the satellite as
a whole.

Since that time, however, considerable work has been done on the sphere of application
provisions of the future Protocol, notably within the Steering Committee. Among the documentation sent
to you on ... , under cover of our invitation to attend the third session of the Committee of governmental
experts, was an alternative version of the preliminary draft Protocol prepared by Professor Sir Roy Goode
(United Kingdom) and Mr J.M. Deschamps (Canada) to reflect the prescriptions of the Steering
Committee on the various policy issues referred to intersessional work by the Committee of governmental
experts at its last session (UNIDROIT 2009 C.G.E./Space Pr./3/W.P. 5 rev.): one of the issues to which the
Steering Committee gave particular consideration was that of the sphere of application provisions of the
preliminary draft Protocol and this alternative version refers to a number of categories of space asset not
referred to in the current text thereof (see Article 1(2)(k)).

We do, of course, have a certain amount of information regarding possible identification criteria
for those space assets referred to in the current text. This information, reproduced in Appendix | to the
Secretariat’s aforementioned Introductory note, was supplied in response to our previous inquiry and
includes suggested possible identification criteria for satellites, assets intended to be launched and placed
in space, expendable and re-usable launch vehicles and components, such as transponders.



With a view to facilitating the work of the Sub-committee, | should be most grateful if you and
your colleagues at .. would now kindly help us, on the basis of your experience and current practice, to
complete this information by suggesting identification criteria that might be employed for the registration
in the future International Registry of the additional categories of space asset referred to in the
alternative version, namely the satellite bus, a payload, a space station, a space vehicle, a
reusable space capsule and any module or other object.

Given the rapidity of development that characterises this sector, permit me also to invite you to
take a further look at the criteria suggested - in Appendix | to the Introductory note - for identification of
satellites, expendable and reusable launch vehicles and transponders, which still appear as
categories of space asset in the alternative version.

I would note that the categories of space asset that are the subject of this inquiry are only those
satellites, satellite buses, satellite transponders, payloads, space stations, space vehicles, reusable launch
vehicles, reusable space capsules or any modules or other objects that are “capable of being
independently owned, used or controlled, in or intended to be launched in or into space or
used or intended to be used as a launch vehicle” (Article 1(2)(k) of the alternative version) and that,
under the alternative version, all these categories of space asset are intended to include “asset[s] in
course of manufacture or assembly” (Article 1(2)(k) of the alternative version).

The question as to where the identification criteria ultimately to be selected for the different
categories of space asset to be covered by the future Protocol should be set forth is, of course, another
matter. This will fall to be discussed by the Sub-committee at its forthcoming meeting and by the
Committee of governmental experts in December. It is not, however, part of the present inquiry, which is
rather limited to identification of criteria that might, on the basis of current practice, be employed for the
identification of those categories of space asset referred to in the alternative version.

As always, time is of the essence and, with the meeting of the Sub-committee due to be held
already on 26 and 27 October, | should be grateful if you would kindly let me have any ideas you might
have regarding criteria capable of being employed for identification of those categories of space asset
referred to in the alternative version, for the purposes of their registration in the future International
Registry, if possible by 6 October 2009. The idea would be for the Secretariat then to draw up an
analysis of the responses received by that date and for that paper to be circulated among those having
announced their participation in the forthcoming Sub-committee meeting in time for that meeting.





