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24. Trading in Cultural Heritage

1/ No person may engage in the purchase and 
sale of cultural heritage for commercial 
purposes

PROCLAMATION NO 209/2000
A Proclamation to Provide for Research and

Conservation of Cultural Heritage

Trade prohibited in Ethiopia ……. but other countries allow for trade in cultural objects



THE ART MARKET ……. legal …….. legal and ethical

THE BLACK MARKET

DAMAGE AND DESTRUCTION

THEFT AND LOOTING

INTENTIONAL

NATURAL

ILLICIT TRAFFIC

- line of legality - line of legality - line of legality - line of legality - line of legality - line of legality - line of legality - line of legality - line of legality- line of legality

MONEY LAUNDERING

TERRORISM-FINANCING 

@Marina Schneider



UN Security Council 

adopted the Resolution 2199 that condemns the destruction of cultural heritage and asks Member 
States to adopt measures to counter illicit trafficking of antiquities and cultural objects from Iraq and 
Syria and allow for their safe return to the Iraqi and Syrian people.

February 12, 2015

CHARTER OF THE UNITED NATIONS 
CHAPTER VII: ACTION WITH RESPECT TO THREATS TO THE 
PEACE, BREACHES OF THE PEACE, AND ACTS OF AGGRESSION

LEGALLY BINDING FOR ALL UN MEMBER STATES 

@Marina Schneider 

December 17, 2015

adopted Resolution 2253, which builds on Resolution 2199 by highlighting the importance of 
developing strong relationships with the private sector in countering the financing of terrorism, the 

laundering proceeds of crime, and strengthening due diligence processes. 

Links with the 1995 

UNIDROIT Convention



March 24, 2017,

United Nations Security Council adopted 

Resolution 2347

19.  Affirms that the mandate of United Nations peacekeeping operations, when specifically mandated by the Security Council and in 
accordance with their rules of engagement, may encompass, as appropriate, assisting relevant authorities, upon their request, in the 
protection of cultural heritage from destruction, illicit excavation, looting and smuggling in the context of armed conflicts, in collaboration 
with UNESCO, and that such operations should operate carefully when in the vicinity of cultural and historical sites; 

20. Calls upon UNESCO, UNODC, INTERPOL, WCO and other relevant international organizations, as appropriate and within their existing 
mandates, to assist Member States in their efforts to prevent and counter destruction and looting of and trafficking in cultural property in all 
forms; 

Condemns the unlawful destruction of cultural 
heritage, including the destruction of religious 
sites and artefacts, and the looting and smuggling 
of cultural property from archaeological sites, 
museums, libraries, archives, and other sites, 
notably by terrorist groups

7. Encourages all Member States that have not yet done so to consider 
ratifying the Convention for the Protection of Cultural Property in the Event 
of Armed Conflict of 14 May 1954 and its Protocols, as well as other relevant 
international conventions; 

11. Urges Member States to develop, including, upon request, with the 
assistance of UNODC, in cooperation with UNESCO and INTERPOL as 
appropriate, broad law enforcement and judicial cooperation in preventing 
and countering all forms and aspects of trafficking in cultural property and 
related offences that benefit or may benefit organized criminal groups, 
terrorists or terrorist groups



PROTECTION OF CULTURAL PROPERTY 
A shared vision and a joint responsibility

UNESCO

UNODC

INTERPOL

WCOUNIDROIT

National legislations Bilateral agreements

International conventions Code of ethics…

ICOM 
and other NGOs

civil society

STATES

Council of Europe 

Regional instruments

……



Article 47. Safeguard and promotion of national culture

The State has the duty to safeguard and promote national values based on cultural 

traditions and practices so long as they do not conflict with human rights, public 

order and good morals.

The State also has the duty to preserve the national cultural heritage.

South Sudan, Constitution 2011 (revised 2013)

Article 38(e) - All levels of government shall: protect cultural heritage, monuments 
and places of national, historic or religious importance from destruction, 
desecration, unlawful removal or illegal export.



Article 91. Cultural Objectives

2. Government and all Ethiopian citizens shall have the duty to protect the country's natural 

endowment, historical sites and objects.

3. Government shall have the duty, to the extent its resources permit, to support the development 

of the arts, science and technology.

Article 39. Rights of Nations, Nationalities, and Peoples

2. Every Nation, Nationality and People in Ethiopia has the right to speak, to write and to 

develop its own language; to express, to develop and to promote its culture; and to preserve its 

history.

Uganda, Constitution 1995 (amended in 2018)

Article XXV. Preservation of public property and heritage

The State and citizens shall endeavour to preserve and protect and 
generally promote the culture of preservation of public property and 
Uganda’s heritage



ETHIOPIA – national law protecting 

cultural property 

BASICS

Legal protection = rules that should dictate what should be protected and how

In cultural heritage, it is not possible always to predict circumstances which may arise in the 
future

Best practice is thinking carefully about the subject matter, the type of protection and the 
consequences of protection. In other words, careful planning of a comprehensive scheme 
is best practice and best approach 





DECLARATION XII
ACP Declaration on the return or restitution of cultural goods

 The ACP States call on the Community and its Member States, in so far as 
they recognise the legitimate right of the ACP States to cultural identity, to 
promote the return or restitution of cultural goods originating in the ACP 

States which are in the Member States. Parties: Comoros, Djibouti, Burundi, 
Eritrea, Ethiopia, Malawi, Madagascar, Mauritius, Mozambique, Kenya, 

Rwanda, Seychelles, Tanzania, Uganda, Zambia, Zimbabwe.

20 0ctober 2019

Extended until 30 June 2023



Priority Areas of  Action

4.5.7. Continue mutual support 
and cooperation as a region in 
relation to Prevention of Illicit 
Transfer and Illicit Trafficking of 
Cultural Properties in ASEAN 
Region; 

Cameroon, Ghana, Kenya, Malawi, Mauritius, 
Nigeria, South Africa, Uganda, Tanzania, Zambia



U N E S C O   C U L T U R E   C O N V E N T I O N S

Operational Guidelines for the 
Implementation of the 1970 Convention 





European Convention of 20 April 
1959 on Mutual assistance in 
Criminal Matters – applied several times in order 

to return as objects of criminal offences, cultural objects 
stolen or illegally excavated in the requesting foreign 
country. 

2017 Council of Europe Convention 
on Offences Relating to Cultural 
Property – the criminal law provisions cover

theft and other forms of unlawful appropriation /
unlawful excavation and removal / illegal
exportation and illegal importation /acquisition /
placing on the market/falsification of documents /
destruction and damage

International Guidelines for Crime
Prevention and Criminal Justice Responses
with Respect to Trafficking in Cultural
Property and Other Related Offences, 2014
+ Practical Assistance Tool, 2016.



Importance to strengthen synergies among relevant Conventions and to ensure that these conventions 
reinforce each other and act as a unified corpus for the fulfilment of their complementary goals, 
reflecting a holistic vision.

Urgent need to enhance the integrated interpretation and implementation of the …conventions



26 PROVISIONS 

1970 UNESCO CONVENTION

PREVENTION 
RESTITUTION

COOPERATION
3 PILLARS

1970 UNESCO CONVENTION



States parties shall:

➢ Elaborate appropriate national legislation

➢ Establish national services for the protection of cultural heritage

➢ Promote museums, libraries, archives 

➢ Establish national inventories 

➢ Encourage adoption of codes of conduct for dealers in cultural property 

➢ Implement educational programmes to develop respect for cultural heritage

➢ Introduce a system of export certificate

➢ Impose penalties or administrative sanctions

➢ Establish specialized police and customs forces

1st PILLAR - PREVENTIVE MEASURES

National 
services

National
inventories

Educational
campaigns

Export
certificates Laws for 

the 
protection 
of cultural 
property

Promotion 
of 

museums

Rules for 
curators & 

dealers
Sanctions



States

2ND PILLAR – INTERNATIONAL COOPERATION

PROJET ILLICID

UN Sanctions Monitoring Team

143 CONTRACTING STATES 

As of June 2023



Article 7(b)(ii)

Restitution of cultural property stolen in a museum or a religious

or secular public monument or similar institution...

Provided that such property is documented as appertaining to

the inventory of that institution

States Parties undertake to take appropriate steps to (...) return any

such property … provided that the requesting State shall pay just

compensation to an innocent purchaser...

UNIDROIT © 

3RD PILLAR – RESTITUTION

Archaeological sites ??
Private house??

No inventory???

No criteria

No mechanism



UNESCO COMMITTEE OF EXPERTS - 

CONCLUSIONS 1983

4) That UNESCO undertake a joint study 
with UNIDROIT (the International 
Institute for the Unification of Private 
Law) concerning the rules of private law 
affecting the return to their country of 
origin of illicitly transferred cultural 
goods, with reference, inter alia, to the 
UNIDROIT Draft Uniform Law on the 
acquisition in good faith of corporeal 
movables. 

P U B L I C  L A W  P R I V A T E  L A W



• Consistency with national legislations of the States Parties

• The Convention is basically conceived as an instrument
bound to spread its effects at a diplomatic level

• Non self-executing character of its rules (Italian Court of
Cass. 24 Nov. 1995 - Cour d’Appel Paris 5 avril 2004, Cour de
Cass., 20 September 2006, République féd. du Nigéria c. de
Montbrison)

• Difficulties in granting judicial restitution when the
applicable law gives protection to the bona fide purchaser
(France, article 2279 c.c., Italy, article 1153 c.c.)

• 2015 Operational Guidelines for the Implementation of  the Convention 

The 1970 UNESCO Convention

23

file:///C:/Users/frigom/Downloads/OPERATIONAL_GUIDELINES_EN_FINAL_FINAL%20(2).pdf


The UNIDROIT 1995 Convention on 
Stolen or Illegally Exported Cultural 

Objects



Restitution / return

=

sensitive and complex issues which involve 
conflicting yet legitimate interests







Compatibility and complementarity
between instruments

Co-operation between 
organisations



Marina Schneider © 

TWO SCENARIOS

A CULTURAL OBJECT IS STOLEN 

FROM A PRIVATE OWNER/
CHURCH/STATE

A CULTURAL OBJECT IS 
ILLEGALLY EXPORTED 

FROM KENYA

OFFENCE

WHO CAN CLAIM

ACTIONRESTITUTION CLAIM RETURN CLAIM

PROBLEM
Ex. The object was acquired by a 

person in good faith

Ex. The object has been licitly 
imported in another State



CURRENT SITUATION : 

ABSENCE OF HARMONISATION 

OF NATIONAL LEGISLATIONS

DIRITTO

LAW

DROIT

DERECHO

LAG

法律

DREPT

LEI

RECHTS

TULAFONO

ЗАКОНОДАТЕЛЬСТВО

ЗАКОН

LIGJI

ZUZENBIDEA

QONUN

LUẬT

JUS ΔΙΚΑΙΟ

ZAKON

חוק

ሕግ

געזעץ
JOG

قانون

@Marina Schneider



* LACK OF HARMONISATION *
OBSTACLES TO RESTITUTION

ACQUISITION IN GOOD FAITH

« POSSESSION VAUT TITRE » « NEMO DAT QUOD NON HABET »

I GROUP – ITALY III GROUP – UK, USAII GROUP – FRANCE 

Winkworth v. Christie Manson and Woods Ltd



NO UNIFICATION OF NATIONAL LAWS (ACQUISITION IN GOOD FAITH) 
= UNCERTAINTY OF THE RESULT

THEFT

THEFT



ILLEGAL 
EXPORT

NO COMPULSORY RECOGNITION ABROAD  OF NATIONAL 
PROHIBITION OF EXPORT



Uniform law ….

Choice of  subjects requiring a transnational solution and no 

longer simply the determination of  a national law competent 

to regulate disputes that transcend borders.

In the 1995 UNIDROIT Convention in particular this means that a 

pragmatic solution has been found for “good faith” between two 

conflicting but legitimate interests = due diligence



“BUILDING ON STRENGTHS, REMEDYING WEAKNESSES”

Return of 
illegally 
exported 
cultural 
objects

Restitution
of stolen 
cultural 
objects



Article 1

 This Convention applies to claims of an international 
character for:

(a) the restitution of stolen cultural objects;

        (b) the return of cultural objects removed from the territory 
of a Contracting State contrary to its law regulating the export of 
cultural objects for the purpose of protecting its cultural heritage 
(hereinafter "illegally exported cultural objects"). 

SCOPE OF APPLICATION



SOME COMMON FEATURES

UNESCO 1970 (art. 1) and UNIDROIT 1995 (art. 2) share 

the same definition (importance and categories)

Article 2

…. cultural objects are those which, on religious or secular 

grounds, are of  importance for archaeology, prehistory, history, 

literature, art or science and belong to one of  the categories listed 

in the Annex to this Convention.

.

An important difference

objects benefit from the protection given by the 1995 Convention 

even if  not “specifically designated” by the State 

37



It is over-optimistic to assume a willingness on the part of  the 

sovereign States to change their laws and accede to conventions 

solely for the propose of  harmonisation [unification]…

ACQUISITION A NON DOMINO 

SELLER

BUYER

OBJECT

OWNER

CIVIL LAW

Views of Ancient Rome - Giovanni Pannini



The School of Athens  - Raffaello Sanzio

COMMON LAW

RESTITUTION IN 

ANY CASE  OF 

THE STOLEN 

OBJECT TO ITS 

RIGHTFUL 

OWNER 

COMPENSATION

FOR THE LOSS 

CAUSED TO THE

POSSESSOR WHO 

ACTED WITH DUE 

DILIGENCE 

CIVIL LAW

“NEMO DAT QUOD 
NON HABET”

“POSSESSION 

VAUT TITRE”

[unification] which can only be a mean to an end, not an end itself



Restitution of  stolen cultural 

objects

Article 3(1)

The possessor of  a cultural object which has been 

stolen shall return it.

Article 4(1) 

The possessor of  a stolen cultural object required to 

return it shall be entitled, at the time of  its restitution, 

to payment of  fair and reasonable compensation 

provided that the possessor neither knew nor ought 

reasonably to have known that the object was stolen 

and can prove that it exercised due diligence when 

acquiring the object.

Article 4(4)

Criteria to determine “due diligence”

ACTIVE BEHAVIOUR



DUE DILIGENCE criteria – ARTICLE 4(4)

4) In determining whether the possessor exercised due 
diligence, regard shall be had to all the circumstances of 
the acquisition, including 

 the character of the parties,

 the price paid, 

 whether the possessor consulted any reasonably 
accessible register of stolen cultural objects, 

 whether the possessor consulted any other relevant 
information and documentation which it could reasonably 
have obtained, 

 and whether the possessor consulted accessible agencies 
or took any other step that a reasonable person would 
have taken in the circumstances. 

Museum / Collector / Dealer / Inexperienced
Buyer … ?   «Tailored» due diligence

National database of stolen objects / 
INTERPOL Stolen Works of Art Database 

Place where the transaction took place
(art gallery, flea market, backroom 

emporium…?Origin= country notoriously victim of looting?

ICOM Red Lists
UNESCO Database on National 
Cultural Heritage Laws 

Too cheap for the type of object? Doubt! 

INTERPOL posters «Most 
wanted works of art»

Excavation reports

UNIDROIT © 



Importance of the role of law 
enforcement in the efficiency of some 

tools for 
due diligence !

Example - Thefts must be reported by the 

dispossessed person but then also by police to 

INTERPOL so that the INTERPOL Stolen Works 

of Art Database is fed. Important to report 

thefts then to be inserted in the Database (one 

criteria of the due diligence in the 1995 

UNIDROIT Convention)





The 1995 Convention complements the due diligence rules 

drafted by museums and dealers – rendering them binding - and 

promotes trust in the international trade.  

It formalises what has long been taken for granted by serious 

collectors, museum professionals and art dealers:  the need to 

verify the provenance of a cultural object offered for sale.  

……..





Article 7(b)(ii)

Restitution of cultural property stolen in a
museum or a religious or secular public
monument or similar institution...

Provided that such property is documented as
appertaining to the inventory of that
institution

States Parties undertake to take appropriate
steps to (...) return any such property …
provided that the requesting State shall pay
just compensation to an innocent purchaser...

Articles 3 et 4

Stolen anywhere, including in a private house

Also objects not inventoried 

To obtain compensation the possessor has the 
burden of proving he/she exercised due 

diligence



Compensation to good faith purchaser

First Protocol to the 1954 Hague Convention adopted in 1954 in response to the systematic pillage 
of cultural property of the occupied territories during the Second World War. 

The States Parties to the First Protocol agree to return to the competent authorities of the 

previously occupied territory, cultural property which is in its territory, and pay indemnity to the 
holders in good faith of any cultural property which has to be returned.

→     Left to national law to decide how (problem in an international claim!)

• 1970 UNESCO Convention (Article 7(b)(ii))  

States Parties undertake to take appropriate steps to (...) return any such property … provided 

that the requesting State shall pay just compensation to an innocent purchaser... 



Compensation to good faith purchaser
(who will pay under 1995 Convention)

Article 4

(1) The possessor of a stolen cultural object required to return it shall be entitled, at the time of
its restitution, to payment of fair and reasonable compensation provided that the possessor
neither knew nor ought reasonably to have known that the object was stolen and can prove that it
exercised due diligence when acquiring the object.

(2) Without prejudice to the right of the possessor to compensation referred to in the preceding
paragraph, reasonable efforts shall be made to have the person who transferred the cultural object
to the possessor, or any prior transferor, pay the compensation where to do so would be consistent
with the law of the State in which the claim is brought.

(3) Payment of compensation to the possessor by the claimant, when this is required, shall be
without prejudice to the right of the claimant to recover it from any other person.

(4) In determining whether the possessor exercised due diligence, regard shall be had to all the
circumstances of the acquisition, including the character of the parties, the price paid, whether the
possessor consulted any reasonably accessible register of stolen cultural objects, and any other
relevant information and documentation which it could reasonably have obtained, and whether
the possessor consulted accessible agencies or took any other step that a reasonable person would
have taken in the circumstances.

(5) The possessor shall not be in a more favourable position than the person from whom it
acquired the cultural object by inheritance or otherwise gratuitously.

See also the Explanatory Report (pp. 516-520) at 
https://www.unidroit.org/english/conventions/1995culturalproperty/1995culturalproperty-explanatoryreport-e.pdf

https://www.unidroit.org/english/conventions/1995culturalproperty/1995culturalproperty-explanatoryreport-e.pdf


Return of illegally exported cultural objects

Article 5(1)

Removal of the object … contrary to the law of the 
requesting State regulating the export of cultural objects, 

and

+

Article 5(3)

The export significantly impairs a scientific or historic 
interest, […] or the object is of significant interest for the 

requesting State

Article 6(1-3)

Compensation to the possessor who did not know the 
object was illegally exported  / physical return  



Article 6

(2) In determining whether the possessor knew or
ought reasonably to have known that the cultural
object had been illegally exported, regard shall be had
to the circumstances of the acquisition, including the
absence of an export certificate required under the law
of the requesting State.

ILLEGAL EXPORT



TANZANIA



8.3.2 Temporary Exportation 

Temporary exportation is the exportation of 
goods that the declarant specifies as intended 
for re-importation. To facilitate the re-
importation at a later stage, Customs may take 
identification measures on the goods.

In Ethiopia, temporary exportation may be 
authorized for the following goods and 
purposes:
 • vehicles, equipment and machinery taken 
out by a person for the purpose of carrying out 
his work abroad; 
• goods exported for trade fair, exhibition or 
cultural show.



Due Diligence



Who can claim ?

The Persistence of Memory - Salvador Dalì

THEFT - A State and a private owner may make
a claim directly in a foreign court for the
restitution of a stolen object.

ILLEGAL EXPORT - A State can make a claim for
the return of an illegally exported object.

Time limitation of actions
Relative and absolute periods

(3 years as from the time the possessor and the location of the object are 
known to the claimant / 50 years as from the theft or the illegal export)

No time limitation for action (except the 3 years) relating to cultural objects 
forming an integral part of an identified monument or archaeological site, or 
belonging to a public collection, or a cultural or religious institution, and 
sacred or communally important cultural objects belonging to and used by a 
tribal or indigenous community)



IMPLEMENTATION AT THE NATIONAL LEVEL

Obligation to have a transposition 
law which implements the provisions 

of the 1970 Convention

Self executing (no need to have 
a transposition law)

Marina Schneider © 



PREAMBLE

DETERMINED to contribute effectively to the fight against illicit trade in cultural 
objects by taking the important step of establishing common, minimal legal rules 
for the restitution and return of cultural objects between Contracting States, with 
the objective of improving the preservation and protection of the cultural heritage 
in the interest of all,

 CONSCIOUS that this Convention will not by itself provide a solution to the 
problems raised by illicit trade, but that it initiates a process that will enhance 
international cultural co-operation and maintain a proper role for legal trading and 
inter-State agreements for cultural exchanges,

 ACKNOWLEDGING that implementation of this Convention should be 
accompanied by other effective measures for protecting cultural objects, such as 
the development and use of registers, the physical protection of archaeological sites 
and technical co-operation,



Nothing in this Convention shall prevent a Contracting State from applying any 
rules more favourable to the restitution or the return of stolen or illegally 
exported cultural objects than provided for by this Convention. (1995
UNIDROIT - art. 9(1)

States Parties may enter into agreements with one or more States Parties with a 
view to improving the application of this Convention in their mutual relations. 
(1995 UNIDROIT - art.13)



Bilateral Conventions: (articles 9, 15 1970 UNESCO Convention)

• U.S.- Peru 1997, amended 2002 

• U.S.- Canada, 1997

• U.S. – Mali, 1997

• U.S.- Bolivia, 2001, renewed 2007

• U.S.- Italy, 2001, renewed  2006

• U.S. - Nicaragua,2000, renewed 2005

• U.S.- Cyprus, 2002

• U.S.- Egypt, 2016, renewed 2021

• U.S.- Algeria, 2019

• U.S.- Nigeria, 2022

• Switzerland - Peru, 2006

• Switzerland - Italy, 2006

• Switzerland - Greece, 2006

• Cambodia - Thailand, 2000

• Italy - China, 2006 

• France - South Korea, 2010

• Germany - Turkey, 2011                                                

The combined multiple action

58



Uniform mechanisms in place ….
 but which procedure for international claims ?

Article 16(1)

Claims brought by a State may be submitted under one or more of the following 

procedures:

   (a) directly to the courts or other competent authorities of the declaring State

   (b) through an authority designated by that State to receive the claim and  forward 

it to the court

   (c) through diplomatic or consular channels

Article 8(2)

Possibility to bring the claim before the courts or other competent authorities of the State 

where the cultural object is located (in addition to authorities otherwise having jurisdiction 

under the rules in force in Contracting States)

Recognition and enforcement of judgments

Compulsory declaration



Declarations ……. No reservations

Article 18
No reservations are permitted except those expressly authorised in this Convention.



61

Algeria

Ghana

Burkina Faso

Tunisia

Botswana

Benin
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https://www.unidroit.org/instruments/cultural-property/1995-convention/status/16-2/

https://1995unidroitcap.org/national-implementation-material/

Declarations can be found 

on the UNIDROIT website 

and on UCAP



Professor Pierre LALIVE

Article 8(2)

The parties may agree to submit the dispute to any court or other competent authority 

or to arbitration.

• Such a choice was regarded as a matter of procedural 
freedom which if omitted would have dissuaded some 
States from ratifying the Convention

• Would solve a potential problem in the application of the 
Convention, the issue of State immunity

• Argued that recourse to arbitration should be not only 
allowed but encouraged (confidential, swift and neutral)

• Enable experts to be arbitrators, bringing to the 
proceedings expertise in relation to the type of object 
under dispute



COURT or other competent 
authority

Jurisdiction

Applicable law

Definition
“Cultural object“

Due Diligence 
Reasonable

compensation

Time limitation 
of actions

Provisional, including 
protective, measures

TheftIllegal
export

Art. 2

Art. 8(3)

Art. 4(1)
Art. 6(1)

Art. 4(4)
Art. 6(2)

Art. 3(3)-(5), (8)
Art. 5(5)

Art. 8

Uniform rules !!

Chapter IIChapter III

RESTITUTION / RETURN

@UNIDROIT



 Illicit excavation = theft (Art. 3(2))

 Not time limitation: “a claim for restitution of

an object forming an integral part of an

identified monument or archaeological site […]

shall not be subject to time limitations”

unless the possessor and location are known

PRODUCTS OF CLANDESTINE 
ARCHAEOLOGICAL EXCAVATION

SPECIAL PROTECTION

UNIDROIT © 

OBJECTS  IN USE BY TRIBAL OR 

INDIGENOUS COMMUNITIES

 Importance stressed in Preamble

 No time limitation to action, unless the

possessor and location are known.

 Illegal export impairs the traditional or ritual use

by a tribal or indigenous community (Art.

5(3)(d))



Products of clandestine 
archaeological excavations

UNESCO-UNIDROIT
Model Provisions on State Ownership 

of Undiscovered Cultural Objects



Most countries 
regulate and monitor 

archaeological 
excavations

but faces 
recurrent problem of 

illicit/clandestine 
excavations



Cultural object stolen or unlawfully exported -  the State victim may want to 
recover it if found in another country

 

► need to have a legal system giving it the best possible arguments for 
return, i.e. an ownership right to be recognised by the courts in the 
other country 

 

 Particularly important when an unknown object is removed from the 
ground and taken out of the country.  The State needs a basis on which to claim 
the return other than the mere fact that it was found on its territory.

     



Archaeological objects
Specific provisions, for example

Illicit excavation = theft

….., a cultural object which has been unlawfully excavated or lawfully 
excavated but unlawfully retained shall be considered stolen, when 
consistent with the law of  the State where the excavation took place
(Article 3(2))

No time limitation to action

[...] a claim for restitution of  an object forming an integral part of  an 
identified monument or archaeological site […] shall not be subject to 
time limitations other than a period of  three years […]

UNIDROIT 1995



Has the legislation claiming State ownership really the effect claimed, 
in particular for undiscovered archaeological objects? 

smithonianmag.com

dailynewsegypt.com



Republic of  Iran v. Barakat Galleries - 2007 

Iran sued the Barakat Gallery Ltd. in England courts to 

recover the antiquities it claimed had come from South 

Est Iran. 

High Court: although Iran had a body of  law 

regulating the discover and handling of  

antiquities, there was no law specifically 

indicating Iran was the owner of  these 

antiquities. 

Court of  Appeal: found that Iran’s rights 

were so extensive and exclusive that they 

should be regarded as giving ownership. 

A CLEAR PIECE OF LEGISLATION WOULD HAVE MADE ALL  THIS  UNNECESSARY OR AT  LEAST 

REDUCED THE  EXPENDITURE!

“Importantly, the Court of  Appeal noted that “it is important to 

bear in mind that it is not the label which foreign law gives to the 

legal relationship, but its substance, which is relevant. If  the 
rights given by Iranian law are equivalent to 
ownership in English law, then English law would 
treat that as ownership for the purposes of  the 
conflict of  laws”



2011 UNESCO – UNIDROIT 
Model Provisions on State Ownership of Undiscovered Cultural Objects

Those provisions are made available to States to consider in the drafting or strengthening of  their national legislations 

Model offered to States which might need it in order to succeed in the recovery of  their undiscovered cultural property, 

to be completed and adapted by each State

Not adopted by States – the ICPRCP took note of  their finalisation (17th session in 2011) as well as the UNIDROIT 

Governing Council

Not a binding legal text or a normative instrument

Marina Schneider © 

https://www.unidroit.org/instruments/cultural-property/model-provisions



2011 UNESCO – 
UNIDROIT 

Model 
Provisions on 

State 
Ownership of 
Undiscovered 

Cultural Objects



ETHIOPIA
Proclamation 209/2000 to Provide for Research and Conservation 

of Cultural Heritage 

PART TWO - MANAGEMENT OF CULTURAL HERITAGE

14. Ownership of Cultural heritage

1/ Cultural heritage may be owned by the state or by any person.
2/ Notwithstanding the provisions of Sub-Article (1) of this Article, 
Cultural heritage discovered in accordance with the provisions of Part 
Three herein may be held in ownership only of the state.

Cultural and Natural  Heritage Proclamation 177/2015

ERITREA

PART II OWNERSHIP AND USE OF CULTURAL AND NATURAL HERITAGE 
RESOURCES 
Article 4 Ownership and Transfer
1) Without prejudice to the provisions under sub-Article (2) of this 
Article, ownership of all Cultural and/or Natural Heritage resources 
located on or under the surface of Eritrean territorial sovereignty shall 
be vested in the State of Eritrea. 



KENYA

THE NATIONAL MUSEUMS AND HERITAGE ACT [Rev. 2009] Part VIII - Antiquities and Protected 

Objects 46. (1) All antiquities which are lying in or under the ground, or on the surface of  any land already 

protected under any law as a monument or being objects of  archaeological, paleontological or cultural interest 

are discovered in a part of  Kenya after the commencement of  this Act, shall be the property of  the 

Government. 

(2) The Minister may, on the recommendation of  the National Museums, by notice in the Gazette, disclaim 

the ownership of  any such antiquity.  

COMOROS

Act n° 94-022/AF on the Protection of  National Cultural Heritage (Loi n° 94-022/AF portant protection du 

patrimoine culturel national) - Articles 1; 2; 4; 10 and 11.

Constitution (2002) - Article 35 

1. The ownership of  natural resources located in the soil and the subsoil, in interior and territorial waters, on the 

continental shelf, and in the exclusive economic zone is vested in the State. 

2. The public domain of  the State shall also include: 

a) the maritime zone; b) the airspace;

c) archaeological heritage; d) nature conservation zones;

e) hydro-power resources; f) energy resources;

g) other property and assets classified as such by law. 

MOZAMBIQUE



« Draft » African Union Model Law on the Protection 

of  Cultural Property and Heritage 

Article 18 – Ownership

(1) Ownership of cultural property and heritage shall
be vested in the State or any authorized person.

(2) All undiscovered cultural property and heritage
are owned by the State.

(3) ……



Objects used by tribal or 
indigenous communities



traditional or ritual use of  the object by a tribal or indigenous 

community
Preamble

DEEPLY CONCERNED by the illicit trade in cultural objects and the irreparable damage frequently caused 

by it, both to these objects themselves and to the cultural heritage of  national, tribal, indigenous or other 

communities, and also to the heritage of  all peoples, …

Article 3(8)

… a claim for restitution of  a sacred or communally important cultural object belonging to and used by a 

tribal or indigenous community in a Contracting State as part of  that community's traditional or ritual use, shall be 

subject to the time limitation applicable to public collections.

Article 5(3)(d)

… the removal of  the object from its territory significantly impairs one or more of  the following interests:

(d) the traditional or ritual use of  the object by a tribal or indigenous community,

Article 7(2)

the provisions of  this Chapter shall apply where a cultural object was made by a member or members of  a 

tribal or indigenous community for traditional or ritual use by that community and the object will be returned to 

that community.

Breach of the law + impairs an interest

No exception to return



No retroactive application

The Convention only applies to objects stolen or illegally exported after its entry 

into force

BUT

it in no way confers any approval or legitimacy upon illegal transactions of  whatever kind 

which may have taken place before the entry into force of  the Convention 

nor limits any right or claim outside the framework of  the Convention for the restitution or 
return (bilateral agreement, agreements between institutions, UNESCO Intergovernmental 
Committee …)



Guaranteeing the Permanence of the 
Restitutions and Reinforcing the Fight against 

Illicit Trafficking
This imbalance between applicable law within the circle of
European States, on the one hand, and the principles that the
judge opposes to the extra-European States on the other, affects
the future of restitutions. The compensation for this imbalance
and the writing of a common law of restitution between France
and Africa requires that both the France and the African States
concerned ratify the UNIDROIT Convention on Stolen or Illegally
Exported Cultural Objects adopted on June 24, 1995. This
Convention puts in place an automatic mechanism of restitution
for any future claims.

This Convention is the only juridical tool capable of compensating
for the present imbalance and thereby establishing a common
law for restitution as well as insuring the permanence of the
process undertaken for the cultural objects stockpiled during the
colonial period.

In other words, the ratification of the 1995 UNIDROIT Convention
will inscribe the restitutions within a perspective of durability.

http://restitutionreport2018.com/sarr_savoy_en.pdf



Restitution and return: the revival of  the question

81

«Je veux que d’ici cinq ans les conditions soient réunies pour des restitutions temporaires

ou définitives du patrimoine africain en Afrique» Emmanuel Macron,

Ouagadougou, Burkina Faso, 29 novembre 2017

Forum Patrimoines Africains

Paris, 4° July, 2019







Parigi, 9 November 9, 2021

restitution treasure Kingdom of  Abomey

E. Macron, P. Talon

Ceremony restitution 26 items to 

Benin



The 1995 UNIDROIT 

Convention and colonial 

heritage

Geneva, 24 September 2021 

… so how is the 1995 UNIDROIT 

Convention relevant as regards the 

return of cultural objects taken 

from Africa in colonial times ?



Guaranteeing the Permanence of the Restitutions 
and Reinforcing the Fight against Illicit Trafficking

Two parallel actions are needed

• Reflect on a strategy and policy for the restitution of property that left 
during the colonial period or prior to the conventions

• Prevent what remains in the country from being plundered …. and make 
visible the will of States to secure the legal status of returned cultural 
property 



Negotiating with International Museums

(Agreements Italy – Foreign  Museums 2006-2016) 

→ Metropolitan Museum (2006)

→ Boston MFA (2006)

→ Getty Museum (2007)

→ Princeton University (2007) 

→ Cleveland MFA (2008)

→ Dallas Museum of  Art (2012)

→ Tokyo Fuji Art Museum (2012)

→ Carlsberg Glyptothek Copenhagen (2016)
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The Euphronios Krater - MET

Red figure duck askos
Cleveland

Campanian bird askos
Cleveland 

Venus of Morgantina
Getty



NEGOTIATING WITH PRIVATE ENTITIES

Agreement Italy – Tokyo Fuji art Museum (2012)

88

ITALY: «Responsibility for institutional protection of the national collective 
memory»

Met: «The interests of the public are served by art museums around the world 
working to preserve and interpret our shared cultural heritage»



CONCLUSIONS

Agreements/contracts of  cultural cooperation:

• Use of  the alternative instruments for the settlement of  
disputes = uncertain outcome of  litigation

• No implications from the diplomatic standpoint

• No assumptions of  responsibility

• Statement of  the good faith principle in the implementation of  
the agreements

• Statement of  ethical principles

• MUTUALLY BENEFICIAL REPATRIATION 
AGREEMENTS

89



41 Botswana 01-02-2018 Accession Arts. 16, 17

42 South Africa 01-07-2018 Accession Arts. 16, 17

43 Syrian Arab Republic 01-10-2018 Accession Arts. 16, 17

44 Myanmar 01-12-2018 Accession Arts. 3(5), 16

45 Burkina Faso 01-04-2019 Ratification Arts. 16, 17

46 Latvia 01-08-2019 Accession Art. 16

47 Montenegro 01-01-2020 Accession Art. 16

48 Ghana 01-03-2020 Accession Arts. 16, 17

49 Côte d’Ivoire 01-06-2021 Ratification Arts. 16, 17

50 Benin 01-07-2021 Accession Arts. 16, 17

51 Togo 01-03-2022 Accession Arts. 16, 17

52 Madagascar 01-06-2022 Accession Arts. 16, 17

+ Morocco in 2022



Procedure accession finalised … waiting for the deposit 

+ Central African Republic, Mauritania

Accession announced

Niger, Kenya...

AFRICA 

PARTIES
UNIDROIT Convention 1995

Gabon (2004)

Nigeria (2006)

Angola (2014)

Algeria (2015)

Tunisia (2017)

South Africa (2018)

Botswana (2018)

Burkina Faso (2019)

Ghana (2019)

Côte d’Ivoire (2020) 

Benin (2021)

Togo (2021)

Madagascar (2021)

Morocco (2022)

SIGNATORIES
Guinea (24.6.95)

Zambia (24.6.95)

Senegal (29.6.96)



STATES PARTIES

Adoption: Place: Rome
       Date: 24.06.1995

Entry into force: 01.07.1998 (Art. 12)

Contracting States : 54

Afghanistan, Algeria, Angola, Argentina, Azerbaijan, 
Benin, Bolivia, Bosnia and Herzegovina.

Botswana, Brazil, Burkina Faso, Cambodia, China, 
Colombia, Côte d’Ivoire, Croatia, Cyprus, Denmark,

Ecuador, El Salvador, Finland, Gabon, Ghana, Greece, 
Guatemala, Honduras, Hungary,  Iran (Islamic

Republic of), Italy, Lao People’s Democratic Republic, 
Latvia, Lithuania, Madagascar, Mexico, Montenegro, 

Morocco, Myanmar, New Zealand, Nigeria, North 
Macedonia, Norway, Panama, Paraguay, Peru, 

Portugal, Romania, Slovenia, Slovakia, South Africa, 
Spain, Sweden, Syrian Arab Republic, Togo, Tunisia

Several States have almost finalised the
internal procedure of accession …. 

Others have taken the decision to accede and start the process

@Marina Schneider



BEST PRACTICES



AFRICAN STATES - CALLS FOR ACCESSION / RATIFICATION 
OF THE 1995 UNIDROIT CONVENTION

OLOLADE OLAKITAN SHYLLON
Prepared under the Supervision of

Prof. Andreas Eshete
At the Faculty of Law, University of 

Addis Ababa, Ethiopia

2007

4) The group agreed to encourage all African and EU countries to sign and ratify all relevant

international conventions on cultural goods [among which the 1995 UNIDROIT Convention].



AFRICAN STATES - CALLS FOR ACCESSION / RATIFICATION 
OF THE 1995 UNIDROIT CONVENTION

Prof. Folarin Shyllon

Second Meeting of 
States Parties to the 

1970 UNESCO 
Convention 

2012



AFRICAN STATES - CALLS FOR ACCESSION / RATIFICATION 
OF THE 1995 UNIDROIT CONVENTION

The failure of all African States to join the 1970 UNESCO and 1995 UNIDROIT Conventions for the protection of 
cultural goods and illicit traffic in them several years and even decades after they came into operation is 
inexplicable. The Director General of UNESCO at the time of the adoption of the UNIDROIT Convention, hailed it 
as “a breakthrough international framework to combat private-sector transactions in stolen art and cultural 
property” and as “a watershed in our common struggle to defend cultural property.” 

The critics of the UNIDROIT Convention are unhappy because it closed many of the loopholes that had prevented 
courts from combating more forcefully the illicit trafficking of cultural objects. It is precisely because of this that 
all African countries must warmly embrace the Convention and unanimously pass a vote of confidence in the 
instrument by acceding to it. Such advantages as the relaxation of strict inventories rule; permission of private 
claims in addition to Government to Government claims; choice of the forum to pursue claims either in the 
country of the putative owner or where the cultural object is located; restricting the operation of the good faith 
purchaser rule by the insertion of the due diligence test; specific protection of ethnographical objects; and 
extending the time for limitation of action all make the Convention a potent instrument for good. Those African 
countries that are Parties to the 1970 UNESCO Convention must also join the 1995 UNIDROIT Convention as 
non-membership of the latter undermines their membership of the former. 

Consultancy Services to undertake a Study on the Establishment of the on-going Cooperation activities between European Union 
and Africa with regard to Cultural Goods  (Final report, 2014)





The representative of Kenya indicated at the ICPRCP Discussion Forum on Return and 
Restitution, mid May 2022 that the Cabinet of Kenya had approved accession to the 1995 
UNIDROIT Convention on 12 May 2022 and that the matter was now going to Parliament

Somalia – Accession to the 1995 UNIDROIT Convention is part of 
the Strategic Plan for the Safeguarding and Promotion  of 
Cultural Heritage in Somalia (consultation meeting , May 2021)

Liberia

Malawi

Cameroon

Zambia



The impact of the 1995 
Convention

Bilateral agreements
European law

National legislation of non States Parties
Case law



A strong influence …

Clause inserted in Executive programmes under cultural 
agreements signed between Italy and other States not Parties 
indicating that

“The Parties agree to cooperate in order to counter illicit trade in works of  
art with …. measures in accordance to the respective national legislations, 
and taking into account the principles of  the 1995 UNIDROIT 
Convention on Stolen or Illegally Exported Cultural Objects” 

(States not Parties to the 1995 Convention which I signed such 
agreements: Iraq, Rep. of  Korea, Pakistan, Ukraine, Uzbekistan, Vietnam, 
Mongolia, Russian Fed., India, Germany, Austria, Estonia, Malta, …, 
Qatar)



Recast of  the 1993 European Directive

Directive 2014/60/EU of  the European Parliament and of  the Council of  15 May 2014 on the 

return of  cultural objects unlawfully removed from the territory of  a Member State and amending 

Regulation (EU) No 1024/2012 (Recast)

from mutual recognition of national legislations (Directive 93/7/EEC of 15 March 1993)  
to a general tendency towards adoption of European rules of uniform law (Directive 
2014/60/EU of 15 May 2014) 

“A possible abrogation could be analyzed only in a context where all Members States would become parties to the 
UNIDROIT Convention. In such a context, 

benefits of the Directive 93/7/EEC for the return would be less than those offered by the Convention.”

(European Commission, Impact analysis, p. 128 – SWD(2013) 189 final) 



Recital 10 - Member States should be encouraged to sign and ratify the 1970 
UNESCO Convention and the 1995 UNIDROIT (extension beyond the scope of  

the Directive)

Directive 2014/60/EU as against 1995 UNIDROIT  Convention



UNIDROIT 1995

Article 4

(1) The possessor of a stolen cultural object required to return it 
shall be entitled, at the time of its restitution, to payment of fair 
and reasonable compensation provided that the possessor neither 
knew nor ought reasonably to have known that the object was 
stolen and can prove that it exercised due diligence when acquiring 
the object.

(2) …. 

(3) …. 

(4) In determining whether the possessor exercised due diligence, 
regard shall be had to all the circumstances of the acquisition, 
including the character of the parties, the price paid, whether the 
possessor consulted any reasonably accessible register of stolen 
cultural objects, and any other relevant information and 
documentation which it could reasonably have obtained, and 
whether the possessor consulted accessible agencies or took any 
other step that a reasonable person would have taken in the 
circumstances.

(5) The possessor shall not be in a more favourable position than 
the person from whom it acquired the cultural object by 
inheritance or otherwise gratuitously.

EU Directive 2014/60

Article 10

Where return of the object is ordered, the competent court in 
the requested Member State shall award the possessor fair 
compensation according to the circumstances of the case, 
provided that the possessor demonstrates that he exercised 
due care and attention in acquiring the object.

In determining whether the possessor exercised due care and 
attention, consideration shall be given to all the circumstances 
of the acquisition, in particular the documentation on the 
object's provenance, the authorisations for removal required 
under the law of the requesting Member State, the character of 
the parties, the price paid, whether the possessor consulted 
any accessible register of stolen cultural objects and any 
relevant information which he could reasonably have obtained, 
or took any other step which a reasonable person would have 
taken in the circumstances.

In the case of a donation or succession, the possessor shall not 
be in a more favourable position than the person from whom 
he acquired the object by those means.

…



(entered into force on 10 January 2015)

The owner of  a cultural object as defined in Article 1(1) of  Council Directive 

93/7/EEC of  15 March 1993 on the return of  cultural objects unlawfully 

removed from the territory of  a Member State should be able under this 

Regulation to initiate proceedings as regards a civil claim for the recovery, 

based on ownership, of  such a cultural object in the courts for the place where 

the cultural object is situated at the time the court is seized. Such 

proceedings should be without prejudice to proceedings initiated under Directive 

93/7/EEC. 

= UNIDROIT Convention, Article 8(1)

Regulation N. 1215/2012 of the European Parliament and of the Council of 12 
Dec. 2012 on jurisdiction and the recognition and enforcement of judgments 
in civil and commercial matters 

Marina Schneider © 



Advocacy and technical assistance 
to States

Awareness raising and capacity 
building

Research

UNIDROIT is not the Depositary of the 1995 Convention 
…. but UNIDROIT is the guarantor of the treaties that are adopted by States 

under its aegis



G20 Culture 2021

30 July 2021



Four priority areas of India’s CWG 

1. Protection and Restitution of Cultural 
Property

2. Harnessing Living Heritage for a Sustainable 
Future

3. Promotion of Cultural and Creative Industries, and 
Creative Economy

4. Leveraging Digital Technologies for Protection and 
Promotion of Culture



14. We reiterate our call for the protection of cultural heritage, tangible and intangible, as well as cultural 
expressions, notably in times of crisis, […], and condemn actions that target culture in the context of armed 
conflicts and the use of cultural properties or its surroundings for military purposes, and we support efforts 
for the effective implementation of norms and standards of international law in this field, in particular the 
UNESCO 1954 Convention and its two Protocols (1954 and 1999), the UNESCO 1970 [….], as well as the 
UNIDROIT 1995 Convention […] by bringing together all concerned international institutions and organisations 
and the existing technical and financial mechanisms related to the UNESCO Conventions in the field of 
culture, with a view to supporting countries in their protection efforts, international solidarity and national 
recovery strategies;

Stepping up the fight against illicit trafficking in cultural 
property
In the Declaration, governments also commit to intensify the 
fight against illicit trafficking in cultural goods with increased 
international cooperation. 

https://www.unesco.org/sites/default/files/medias/fichiers/2022/10/6.MONDIACULT_EN_
DRAFT%20FINAL%20DECLARATION_FINAL_1.pdf



CALLS ON THE MEMBER STATES TO

Council Conclusions on the fight against trafficking 
in cultural goods, 

approved by the Council (Justice and Home Affairs) 
at its 3995th meeting held on 8 June 2023



The ECOWAS Commission organised, on 18 March 2021, a virtual meeting of  the Directors General 
in charge of  cultural heritage of  Member States to review the legal framework of  Member States to 
enable them to accelerate the ratification of  international texts relating to the restitution and return of  
cultural property, notably the 1995 UNIDROIT Convention on Stolen or Illegally Exported Cultural 
Objects. 

On 4 May 2021, prior to the meeting of  the ECOWAS Culture Commissioner and the Minister of  
Culture and Tourism of  Togo, a technical meeting of  the UNIDROIT Secretariat with the Togolese 
authorities was held to help finalise the procedure for accession to the 1995 Convention.

On 26 July 2021, technical meeting of  the UNIDROIT Secretariat with the authorities of  Guinea-
Bissau in the margins of  the visit of  the ECOWAS Culture Commissioner. 

Other technical meetings (Niger, Gambia, Senegal….).

ECOWAS 2019/2023 action 
plan for the return of African 

cultural property to their 
countries of origin

Advocacy …. Technical assistance

From 29 June to 1st July 2021, UNIDROIT was invited to attend the first meeting of  the Regional 

Monitoring Committee on the ECOWAS Action Plan for the Return of  Cultural Property to 

their Countries of  Origin, organised in Cotonou (Benin).



WORKING GROUP IN EGYPT – following a UNESCO training held in Cairo in 2017, an inter
ministerial  Working Group was set up to study the 1995 Convention 

WORKING GROUP IN LEBANON – assessment of national legislation and its compatibility with 
the 1995 UNIDROIT Convention (partnership with UNESCO)

TECHNICAL ASSISTANCE TO STATES

Visit to MONGOLIA to assess the legislation on the protection of cultural property in view of the

accession to the 1995 UNIDROIT Convention 

Meetings (remote) with officials from the Ministries of Culture of GAMBIA, MADAGASCAR and 
TOGO to assist in the finalisation of the process of accession to the 1995 UNIDROIT Convention



Plan d’action régional 2019/2023 de la CEDEAO 

pour la restitution des biens culturels africains 

à leurs pays d’origine

Partnership





Partnership

o Two UNESCO workshops train some 70 professionals 
from 23 African countries to fight against the illicit 
trafficking of cultural property

Kenya and Gabon, 5 to 16 December 2022

o National Training Workshop on Building Capacities on 
the Fight against Illicit Trafficking of Cultural Objects: 
Protection, Mitigation & Recovery in Emergency 

 24 to 28, October 2022, Adama, Ethiopia



Partnership

June 2023



• Engaging the European art market in the fight against illicit traffic of 
cultural property and 

• Training the European judiciary and law enforcement officials on the 
fight against the illicit trafficking in cultural property

• Training with the Ecole du patrimoine africain for heritage 
professionals

National or regional capacity building workshops in Ethiopia, Kuwait, Jordan, 
Mauritania, Sudan, Jamaica, Seychelles, Comoros, Djibouti, Somalia….

Workshops in Rome for Chili, CARICOM countries, Jordan, Romania, Moldova, Serbia, 
African Union countries … Unite4Heritage Task Force

Project on “Enhancing Legislative and Institutional frameworks of Cultural Heritage 
Protection” in Arab countries (in cooperation with UNESCO and INTERPOL)

AWARENESS RAISING AND
CAPACITY BUILDING

«Ethics of collections 
and fight against illicit 

traffic of cultural 
heritage in the GCC»

Abu Dhabi, 2 to 4 April 
2017 

Exclusive Collector 
Forum 2019:

Bangkok, August 2019

Training for the Carabinieri Squad for the Protection of Cultural Property and for army forces 



1995 UNIDROIT CONVENTION – Need to raise awareness, involve 

academics and practitioners,  and gather information on its 

implementation

https://1995unidroitcap.org/



Academic institutions

Is the legal protection currently granted to cultural 
heritage satisfactory under international law? What 

kind of legal solutions can be provided to the 
foreseen and unforeseen changes affecting cultural 

heritage?

University lectures



EDUCATION – University lectures

Education is a key tool in protecting cultural property and 
combating illicit traffic and UCAP is meant to increase the 

awareness and knowledge about the 1995 UNIDROIT Convention 
on Stolen or Illegally Exported Cultural Objects. It aims at 

promoting and linking pertinent (inter)national research made 
by entities and Universities holding courses in the field of 
cultural heritage law, in particular on the 1995 UNIDROIT 

Convention. It also works at promoting the development of 

specific programs or modules.



PRIVATE (AND PUBLIC) ART COLLECTIONS

ORPHAN OBJECTS

UNIDROIT Work Programme 2023 – 2025 – focus on orphan objects and priority raised 
from low to medium

• 2 meetings of the Exploratory Experts Group 
• 1 meeting sub-group on definitions

Working Group to be created and convened in autumn 2023



The analysis of  the Convention shows that, from an 

international perspective, the compromise reached at 

the Rome Diplomatic Conference represents a 

balanced solution.

Not only does it effectively combat abuses committed 

in the international trade in cultural goods, but it also 

contributes to increasing legal certainty in the 

circulation and trade of  cultural goods worldwide. 

The UNIDROIT Convention complements the due 

diligence rules laid down by museums and art 

dealers, while at the same time fostering confidence 

in international trade. It provides for an obligation to 

which collectors, museums and serious art dealers 

already subject themselves: the obligation to duly inquire 

about the origin of  a cultural property offered for sale. 

For international art traffickers, however, it is 

undeniably an obstacle: it will be increasingly difficult 

to exploit the differences between national laws in order 

to obtain a valid title to cultural property stolen or 

otherwise removed from its owner.

The Convention establishes common, minimal 

legal rules for the restitution and return

Art. 9(1) Nothing in this Convention shall prevent a 

Contracting State from applying any rules more 

favourable to the restitution or the return of  stolen or 

illegally exported cultural objects than provided for by 

this Convention.



Marina SCHNEIDER

UNIDROIT Principal 
Legal Officer & Treaty 

Depositary

m.schneider@unidroit.org

mailto:m.schneider@unidroit.org


SUMMARY – Complementarity with 1970 UNESCO Convention

UNIDROIT © 



D E F I N I T I O N  O F  C U L T U R A L  P R O P E R T Y

C L A I M A N T

T I M E    L I M I T A T I O N 

C O M P E N S A T I O N 

G O O D  F A I T H          D U E  D I L I G E N C E 

Specifically designated by the State Not specifically designated by the State

State 
Theft: State + Private Person 
Illegal Export: State

No rule
(national law) 

Theft: Art. 3(3) to 3(6)
Illegal Exportation: Art. 5(5)

Art. 7 (b) (ii)
No definition

Burden of proof 
depending on 
national law

  

Criteria for “due diligence”
Art. 4(4) Burden of proof on 

the possessor



P R O D U C T S   O F  C L A N D E S T I N E   A R C H E O L O G I C A L  E X C A V A T I O N 

N O N  R E T R O A C T I V I T Y

I M P L E M E N T A T I O N 

Art. 7 (b) (ii): ONLY cultural property stolen from a museum or a
religious or secular public monument or similar institution (…)
documented as appertaining to the inventory of that institution +
Art. 9 calls on States Parties if patrimony is in jeopardy from
pillage of archaeological materials .

Special Protection of Archaeological objects:

- Illicit excavation = theft (Art. 3(2))
- No time limitation to action 
- Art. 5(3) (a) (b) (c) 

National implementation law needed Self-executing treaty 

2011 UNESCO-UNIDROIT Model Provisions on State Ownership of Undiscovered Cultural Objects

Specific protection for objects used by tribal or 
indigenous communities 

TRIBAL OR INDIGENOUS COMMUNITIES


	Slide 1
	Slide 2
	Slide 3
	Slide 4
	Slide 5
	Slide 6
	Slide 7: PROTECTION OF CULTURAL PROPERTY  A shared vision and a joint responsibility
	Slide 8
	Slide 9
	Slide 10: Ethiopia – national law protecting  cultural property 
	Slide 11
	Slide 12
	Slide 13
	Slide 14
	Slide 15
	Slide 16
	Slide 17
	Slide 18
	Slide 19
	Slide 20: 2ND PILLAR – INTERNATIONAL COOPERATION 
	Slide 21: 3RD PILLAR – RESTITUTION
	Slide 22
	Slide 23: The 1970 UNESCO Convention
	Slide 24
	Slide 25
	Slide 26
	Slide 27
	Slide 28
	Slide 29
	Slide 30
	Slide 31
	Slide 32: NO UNIFICATION OF NATIONAL LAWS (ACQUISITION IN GOOD FAITH)  = UNCERTAINTY OF THE RESULT
	Slide 33
	Slide 34: Uniform law ….
	Slide 35: “BUILDING ON STRENGTHS, REMEDYING WEAKNESSES”
	Slide 36
	Slide 37:                SOME COMMON FEATURES
	Slide 38
	Slide 39
	Slide 40
	Slide 41: DUE DILIGENCE criteria – ARTICLE 4(4)
	Slide 42
	Slide 43
	Slide 44
	Slide 45
	Slide 46
	Slide 47: Compensation to good faith purchaser
	Slide 48: Compensation to good faith purchaser (who will pay under 1995 Convention)
	Slide 49
	Slide 50
	Slide 51
	Slide 52
	Slide 53
	Slide 54
	Slide 55
	Slide 56
	Slide 57
	Slide 58
	Slide 59: Uniform mechanisms in place ….  but which procedure for international claims ?
	Slide 60
	Slide 61
	Slide 62
	Slide 63
	Slide 64
	Slide 65
	Slide 66
	Slide 67
	Slide 68
	Slide 69:   Archaeological objects Specific provisions, for example
	Slide 70
	Slide 71
	Slide 72: 2011 UNESCO – UNIDROIT  Model Provisions on State Ownership of Undiscovered Cultural Objects
	Slide 73
	Slide 74
	Slide 75
	Slide 76: « Draft » African Union Model Law on the Protection of Cultural Property and Heritage  
	Slide 77
	Slide 78:   traditional or ritual use of the object by a tribal or indigenous community      
	Slide 79: No retroactive application
	Slide 80
	Slide 81:         Restitution and return: the revival of the question
	Slide 82
	Slide 83
	Slide 84: Parigi, 9 November 9, 2021
	Slide 85
	Slide 86
	Slide 87: Negotiating with International Museums
	Slide 88: NEGOTIATING WITH PRIVATE ENTITIES
	Slide 89: CONCLUSIONS
	Slide 90
	Slide 91
	Slide 92
	Slide 93
	Slide 94
	Slide 95
	Slide 96
	Slide 97
	Slide 98
	Slide 99
	Slide 100: A strong influence …
	Slide 101: Recast of the 1993 European Directive    Directive 2014/60/EU of the European Parliament and of the Council of 15 May 2014 on the return of cultural objects unlawfully removed from the territory of a Member State and amending Regulation (EU) No
	Slide 102
	Slide 103
	Slide 104:        
	Slide 105
	Slide 106
	Slide 107
	Slide 108
	Slide 109
	Slide 110
	Slide 111
	Slide 112
	Slide 113
	Slide 114
	Slide 115
	Slide 116
	Slide 117:   1995 UNIDROIT CONVENTION – Need to raise awareness, involve academics and practitioners,  and gather information on its implementation 
	Slide 118
	Slide 119
	Slide 120
	Slide 121
	Slide 122
	Slide 123
	Slide 124
	Slide 125

