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I INTRODUCTION

1. UNDROITO S current Wor k Pr ®eR13-&02r drienhiont willtexpige at the end of
the year. Atits  105™ session (Rome, 20-22 May 2025 ), the Governing Council will be called upon to
make recommendations regarding the new Work Programme for the 202 6-202 8 triennium, in

particular the proposed acti viti es and their respective priorities,

consideration and approval at its 81t session (Rome, December 20  22).! Moreover, t his document
includes a detailed account of the activities on the 2023 -2025 Work Programme that the Secretariat
considers should be carried over to the new Programme as well as a description and consideration
of the proposals received regarding new activities

2. The 2023-2025 Work Programme is comprised of topics that the Governing Council
considered at its 101 session in 20 22 (C.D. (101) 4 rev. ) and recommended for approval by the
General Assembly atits 815t session (A.G.(81) 2rev. ). The assignment of the relative level of priority

of each activity under the Work Programme follows the criteria developed for that purpose by the

Governing Council atits 89 ™ session (Rome, 10 -12 May 2010):

(@) Priority for allocation of meeting costs:

i) Ahi gh priipmjedsthstéhould take precedence over others

i) Amedi um p riipomjedtsteligible for being advanced in the event that the costs
of high priority projects turn out to be lower than anticipated (e.g., because extra -
budgetary funding is obtained), thus freeing resources under the regular budget; and

i) Al ow pr ii grojectsythat should only be advanced after completion of other
projects or on the basis of full extra -budgetary funding.

(b) Priority for allocation of human resources:

i) Ahi gh priiableast 7096 ®f the time of the officers responsible;
i) Amedi um priina mord tlyad 50% of the time of the officers responsible; and
i) Al ow pr 1 ootmoteyhan 25% of the time of the officers responsible.

(c) Indispensable functions. Indispensable functions are those that are either imposed by
the Statute of UNIDROIT or are otherwise necessary for its operation (e.g., management
and administration). These functions, including the promotion of UNIDROIT Instruments,
the Library, Publications, as well as the Internships and Scholarship Programme are
ihigh priorityo by their very nature, which is
and financial resources especially designated for that purpose. These will not be
discussed in this document given tha t they remain unchanged from Triennium to
Triennium.

3. Section A of this document contains a list of ongoing projects approved with high priority

under the 202 3-2025 Work Programme  which are still work -in-progress and which will continue
temporarily until finalisation during the 202 6-202 8 Work Programme , should the Governing Council

agree to it . Section B  sets out proposals for new legislative activities, which are organised in

tentatve hi erarchical order to indicate the Secretariatds
by the Governing Council. Section C  provides information on low and medium priority projects
approved under the 202  3-202 5 Work Programme.  The Secretariat remains available to elaborate on

any of the activities envisaged in the different sections of this document.

1 UNDROIT St atut e, a r Bvery ttBeg 39ars, (tiie General Assembly] shall approve the Work
Programme of the Institute on the basis of a proposal by the Governing Council and, in appropriate cases pursuant
to paragraph 4 of Article 16, revise by a majority of two thirds of the Members present and voting the resolutions

adopted i n accordance with paragraph 3 of the said Article 16.0).

why tt

sugge
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Il ONGOING LEGISLATIVE ACTIVITIES CARRIED OVER FROM THE 2023 -2025
WORK PROGRAMME

A. Best Practices for Effective Enforcement

4, The project on Best Practices for Effective Enforcement (BPEE) was included in the 2020 -
2022 Work Programme by the General Assembly ( A.G.(78) 12 , paras.41and51, and A.G.(78)3 ),
confirming the recommendation of the Governing Council ( C.D. (98) 17 , para. 245). At the second
meeting ofits 99 ™ session on 23 -25 September 2020, the Governing Council approved the proposed
guidelines regarding the scope of the project, confirmed the high priority status assigned to it and

authorised the establishment of a Working Group ( C.D. (99) B.21 , paras 57 -58). Atits 81 St session
(A.G. (81) 9 , paras 55 and 67), the General Assembly endorsed the recommendation of the
Governing Council at its 101 St session ( C.D. (101) 21 , para. 187) to keep the project in the 2023 -
2025 Work Programme, in order to ensure its completion within the next Triennium.

5. Whil e a complete account of the Project®b(10by6o gtr ess i s |
is important to note that the Secretariat is already submitting a complete draft of the whole

instrument to the Governing Council for feedback, endorsement in principle, and authorisation to

proceed with public consultations at this session.

6. Simultaneously, the Secretariat is continuing to seek input on the draft through informal
consultations with key individuals and institutions. Should the Governing Council so decide, an open

phase of general consultations, including with Member States, wi Il be conducted over a period of one
and a half or two months immediately after the session of the Governing Council.

7. The outcome of the consultations will be considered at a session of the Working Group
planned for autumn 2025, with submission of the instrument to the Governing Council for approval
through a written procedure being envisaged by the end of 2025.

8. The Governing Council is invited to recommend retaining the formulation of Best Practices
for Effective Enforcement in the 202 6-202 8 Work Programme as a high priority activity until its final
completion .

B. UNIDROIT Principles of International Commercial Contracts and
International Investment Contracts

9. The Secretariat received a proposal for inclusion in the 2023 -2025 Work Programme from

the I nternational Chamber of Commerceds Institute of World
joint project on investment contracts. The proposal was to explore how inve stment contracts (i.e.,

contracts executed between sovereign States or their controlled entities) and private investors can

be modernised, harmonised, and standardised, particularly in light of the UNIDROIT Principles of

International Commercial Contracts (UPICC) and ICC standards.

10. While a complete account of the projectos QD (40%r ess may
11, it is important to note that the Working Group6s sixth s
place between 10 and 12 June 2025 at the seat of the ICC -IWBL (Paris). In the meantime, the

Drafting Committee is expected to update the draft Master Copy o f the future instrument in line with

the outcome of the fifth Working Group session and further develop Chapter 6 (Rights and
Obligations) and Chapter 8 (Remedies). Intersessional work will include virtual meetings on
methodology, the structure and allocat ion of contents and substance, as well as possible further
workshops to examine practice in the areas that remain to be developed (ESG and remedies). It is
envisaged that the sixth session will focus on Chapter 1 (General Provisions of the Instrument),
Chapter 2 (General Principles of an IIC), Chapter 6 (Rights and Obligations), Chapter 8 (Remedies)


https://www.unidroit.org/english/governments/assemblydocuments/2019-78session/ag-78-12-e.pdf
https://www.unidroit.org/english/governments/assemblydocuments/2019-78session/ag-78-03-e.pdf
https://www.unidroit.org/english/governments/councildocuments/2019session/cd-98-17-e.pdf
https://www.unidroit.org/english/governments/councildocuments/2020session/cd-99-b/cd-99-b-21-e.pdf
https://www.unidroit.org/wp-content/uploads/2023/02/A.G.-81-9-Report.pdf
https://www.unidroit.org/wp-content/uploads/2022/09/C.D.-101-21-Report-of-the-Governing-Council_07.09.22.pdf
https://www.unidroit.org/wp-content/uploads/2025/04/C.D.-105-6-Best-Practices-for-Effective-Enforcement.pdf
https://www.unidroit.org/wp-content/uploads/2025/04/C.D.-105-11-UPICC-and-IICs-1.pdf
https://www.unidroit.org/wp-content/uploads/2025/04/C.D.-105-11-UPICC-and-IICs-1.pdf
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and Chapter 9 (Choice of Law and Dispute Settlement), as well as on the general Introduction to the
instrument.

11. Following the updating of the draft Master Copy in accordance with the discussion to be held

at the Working Groupbs sixth session, a new submission wil!/l
between July and September. The seventh session of the Working Gr oup, which has been scheduled

between 27 and 29 October 2025 at the seat of UNIDROIT in Rome, is then expected to examine the

final Master Copy and the feedback by the Consultative Committee. An eighth session is expected to

take place at the beginning of 2026 to finalise the instrument, which would then be subject to a

public consultatio n addressed to all interested stakeholders, should the Governing Council so

authorise.

12. The Governing Council is invited to recommend retaining the Projectonthe 2 026-202 8 Work
Programme as a high priority activity until its final completion

C. Pre paration of an international guidance document on Collaborative Legal
Structure s for Agricultural Enterprises

13. Supported by both the Food and Agriculture Organization of the United Nations (FAO) and

the International Fund for Agricultural Development (IFAD), the project regarding the preparation of

an international guidance document on Collaborative Legal Structure s for Agricultural Enterprises
(hereinafCLeSTAE hper off ect 0) was proposed -Z022Work Pragtaranseibp n i n t he
the Governing Council, at its 98 th session, and was approved by the General Assembly at its 78 th

session, with a medium priority level. The CLSAE project is a natural follow -up fromthe Legal Guide

on Contract Farming (finalised in 2015) and the Legal Guide on Agricultural Land Investment

Contracts (finalised in 2020).

14. The CLSAE Project was elevated to the high - priority level for the 2023 -2025 Work Programme

by the UNIDROIT Governing Council 2 and General Assembly. 3Whi |l e a ful | account of th
progress is provided under Document C.D. (105) 9 , it is important to note that at least one more

Working Group session will be held in 2025. The eighth session of the Working Group will likely take

place on either October 22 -24 or November 19 -21. For the next intersessional period, the Secretariat

has s uggested retaining the four Subgroups on Cooperatives, Multiparty Contracts, Companies and

Digital Platforms and organising virtual intersessional meetings to further develop the content of the

draft AMaster Copyo of the instrument.

15. The Secretariat envisages organising nine Working Group sessions in total, followed by a

period of consultations before the complete draft is submitted for adoption by UNIDROIT , FAO, and
IFAD in 2026.

16. Onthe basisofthe  above -envisaged timeline , the Governing Council is invited to recommend
maintaining the preparation of an international guidance document on Collaborative Legal Structure s

for Agricultural Enterprises in the 202 6-202 8 Work Programme at its current high priority level.

D. Legal Nature of Verified Carbon Credits
17. On 24 January 2022, UNIDROIT received a proposal from the International Swaps and
Derivatives Association (ISDA) for a project to determine the legal nature of verified carbon credits.

This proposal was expressly supported by the Government of Paraguay in a letter received by the
Secretariat on 9 May 2022. At its 101 st Session (Rome, 8 -10 June 2022), the Governing Council
recommended the inclusion of a project to analyse the private law aspects and determine the legal

2 UNIDROIT 2022 i C.D.(101)21
8 UNIDROIT 2022 i@ A.G.(81)9 .



https://www.unidroit.org/instruments/contract-farming/
https://www.unidroit.org/instruments/contract-farming/
https://www.unidroit.org/wp-content/uploads/2021/10/ALICGuidehy.pdf
https://www.unidroit.org/wp-content/uploads/2021/10/ALICGuidehy.pdf
https://www.unidroit.org/wp-content/uploads/2025/04/C.D.-105-9-Collaborative-Legal-Structures-for-Agricultural-Enterprises.pdf
https://www.unidroit.org/wp-content/uploads/2022/09/C.D.-101-21-Report-of-the-Governing-Council_07.09.22.pdf
https://www.unidroit.org/wp-content/uploads/2023/02/A.G.-81-9-Report.pdf
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nature of verified carbon credits in the 2023  -2025 Work Programme, with high priority. The
Governing Councilds recommendatUNnmroT Ganeral Assembly a é@sd8l b §
session with unanimous support ( UNIDROIT 2022 - A.G.(81)9 ).

t he

18. While a complete account of the project@B(1p5)Mgress i s

it is important to note that before the sixth session of the Working Group takes place on 10 -12
September 2025, the Chair and the Secretariat will coordinate intersessional work with members of

the Working Group, the Drafting Committee, and the Consultat ive Committee so as to collect any
further written feedback on the draft VCC Principles from Working Group participants, who have been

asked to submit their contributions by no later than 30 April 2025 and to produce a revised draft of

the instrument by ea  rly June 2025. The revised draft is expected to primarily address the provisions
concerning cancellation and secured transactions, as well as some consideration of interoperability

and tokenisation of VCCs. In parallel, several experts of the Working Group , together with the
Secretariat, will work in cooperation with the HCCH in the drafting of a principle on applicable law. A

written request for feedback to be shared with the Consultative Committee members in early June

2025, together with the revised draf t Principles.

19. The Working Group will thus be expected to consider: (i) a set of revised draft Principles; (ii)

the written feedback of the Consultative Committee; and (iii) potential new draft Principles in relation
to procedural law including enforcement and insolvency, as well as, possibly, tokenisation. The
seventh session of the Working Group is then scheduled to take place from 17 to 19 December 2025.

The eighth, and pos sibly final, session of the Working Group is currently being scheduled, likely for
early April 20 26. The Secretariat aims to submit a full draft of the draft VCC Principles for
consideration by the Governing Council in 2026.

20. On the basis of the  above -envisaged timeline , the Governing Council is invited to recommend
maintaining the  preparation of Principles on the Legal Nature of Verified Carbon Credits in the 202 6-
202 8 Work Programme at its current high priority level.

E. Private Art Collections I Orphan Objects

21. Private Art Collections were included in the Work Programme of the triennium 2017 -2019
following the recommendation of the Governing Council at its 95 th session and the resolution of the
General Assembly at its 75 ™ session (1 December 2016). The research and preparatory work
conducted between 2017 and 2022 contributed to the
Private Art Collections project in the 2023 -2025 Work Programme

22. While a complete account of the progress of the Working Group is provided under document

C.D. (105) 12 , it is important to note that the project will require considerable work in the
forthcoming year, with the fourth session of the Working group to be scheduled in November.

23. Intersessional work is scheduled to take place within the Sub -groups in order to advance the
development of the project. The Secretariat will also organise thematic workshops, such as on the
methodology of provenance research, the status of provenance rese archers, and the categorisation

of objects, and new members will be invited to attend the workshop sessions.

24. With an envisaged delivery of the finalised instrument by the end of 2026, the Governing
Council is invited to recommend maintaining the Private Art Collections project in the 2026 -2028
Work Programme as a high priority activity.

Gener al


https://www.unidroit.org/wp-content/uploads/2023/02/A.G.-81-9-Report.pdf
https://www.unidroit.org/wp-content/uploads/2023/02/A.G.-81-9-Report.pdf
https://www.unidroit.org/wp-content/uploads/2025/04/C.D.-105-10-Legal-Nature-of-Verified-Carbon-Credits.pdf
https://www.unidroit.org/wp-content/uploads/2025/04/C.D.-105-12-Private-Art-Collections.pdf
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F. Corporate Sustainability Due Diligence

25. In 2022, UNiDROIT was called upon by both the European Bank for Reconstruction and
Development (EBRD) and the International Development Law Organization (IDLO) to consider

undertaking work on Corporate Sustainability Due Diligence (CSDD) in Global Value Chains in light

of its expertise in contract law, seen as a key potential catalyst for the implementation of

sustainability measures through private law. The project was deemed of particular importance in

light of the growing concern for sustainability along global value chai ns. Commercial contracts have
become an essential vehicle to comply with CSDD in global value chains, and changes to contract

law arising from the CSDD trend have raised many legal questions which could benefit from UNIDROIT & S
expertise in the fields of contract and commercial law.

26. Accordingly, the Governing Council conferred the Secretariat with a mandate for the

fiDevel opment of a guidance document on Corporate Sustainat
Chainsd within the Work Programme approved bsessianline Gener al
December 2022 (see  UNIDROIT 2022 A.G. (81) 9 ). Subsequently, the European Law Institute (ELI)

sent UNIDROIT a proposal to consider including an assessment of the impact of technology and the

use of platforms in the context of global value chains, in light of the important impact technology

has on CSDD, both on the structure and functioning of global value chain s, but also in order to

monitor sustainability performance.

27. At the 103 ™ session of the Governing Council in May 2024, the Secretariat informed the
Council that it was organising an Exploratory Workshop on the project on Corporate Sustainability

Due Diligence in Global Value Chains at the seat of the Institute on 27 and 28 May 2024, and that
the Council would be duly informed of the outcome of the Workshop. Should the result of the
workshop and additional exploratory work conducted be positive, the Secretariat received a mandate

to request an upgr asdmiority feveltfrone mediunotp legh pridrity before the next
Governing Council session (see para 163 C.D. (103) 30 ). Pursuant to this mandate, the Secretariat
submitted a report (see UNIDROIT 2025 - C.D. (104) 2 ) for the consideration of the Council on 13
March initiating the 104 ™, remote, session of the Governing Council pursuant to the Rules approved

by the Council at its 103 ™ session. A remote meeting under this procedure was convened by the
President on 29 April 2025, as it was deemed necessary to discuss the topic in more detail.

28. Subject to the approval of the Governing Council at the remote session, the Secretariat would
propose to upgrade the project to develop a guidance document on Corporate Sustainability Due
Diligence in Global Value Chains from medium to high priority, when sufficient resources can be
allocated in light of other projects to be included in the next iteration of the Work Programme

G. Implementation of the Space Protocol to the Cape Town Convention

29. In relation to the Space Protocol, during the 202 6-202 8 triennium, the Secretariat intends to
continue to promote the Protocol through the activity of the Preparatory Commission and its Sub -
Group, as well as through participation at institutional events, seminars and conferences, in order to

enhance awareness of the instrument and its potential benefits. The Secretariat also intends to

continue working bilaterally with governments to further their understanding of asset -based financing
in the space sector and to aid them in their domestic considerations of the Space Protocol.
30. The Governing Council is invited to recommend maintaining the implementation of the Space

Protocols in the 202  6-202 8 Work Programme at its current high priority level.


https://www.unidroit.org/wp-content/uploads/2023/02/A.G.-81-9-Report.pdf
https://www.unidroit.org/wp-content/uploads/2024/08/C.D.-103-30-Report-_Final-website.pdf
https://www.unidroit.org/wp-content/uploads/2025/03/C.D.-104-2-Development-of-a-guidance-document-on-Corporate-Sustainability-Due-Diligence.pdf
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H. Implementation of the Protocol to the Cape Town Convention on Matters
Specific to Mining, Agricultural and Construction Equipment

31. The Protocol to the Cape Town Convention on Matters Specific to Mining, Agricultural and

Construction Equipment (MAC Protocol) was adopted at a Diplomatic Conference in Pretoria, South

Africa, in November 2019. The Governing Council included implementation of the MAC Protocol as a

high priority project in the 2023 -2025 Work Programme of the Institute. It is proposed that

implementation of the MAC Protocol beretained as a high priority project
Programme for the 20 26-202 9 triennium.

32. Article XXIV of the MAC Protocol provides that two elements are required for its entry into
force: (i) confirmation that the International Registry is fully operational; and (ii) five ratifications by
States. Achieving these two elements will be UNIDROIT & focus between 202 6 and 202 8.

33. A Preparatory Commission for the Establishment of the International Registry for MAC
Equipment pursuant to the MAC Protocol (MAC Preparatory Commission) has been created to
undertake the activities required for the MAC Protocol to enter into force. The MAC Preparatory
Commission has met on four occasions between 2020 -2022 and has three key objectives: (a)
selection of a Registrar to operate the MAC Protocol International Registry; (b) establishment of a

Supervisory Authority; and (c) preparation of the firs t edition of the International Registry
Regulations. The work of the MAC Preparatory Commission has been assisted by two sub -groups,
the MAC Regulations Working Group, and the MAC Registrar Working Group.

34. The Secretariat, in coordination with the MAC Working Group, will continue to promote the
MAC Protocol and support governments in their efforts to sign and ratify the treaty. The Secretariat

will focus on assisting those States who have demonstrated a strong interest and commitment to
expeditiously ratifying the Protocol, in order for the treaty to receive the five ratifications required

for its entry into force. The Secretariat will continue to undertake this promotional work in
collabor ation with partner o rganisations, liaising with established regional organisations such as the
EU and the OAS, and utilising relevant fora such as APEC to maximise effectiveness.

35. The Governing Council is invited to recommend maintaining the implementation of the MAC
Protocol in the 202 6-202 8 Work Programme as a high priority activity.

1. NEW PROPOSALS FOR LEGISLATIVE ACTIVITIES FOR THE 2026 -2028
WORK PROGRAMME

36. By Note Verbale dated 26 August 2024 , the Secretariat invited the Governments of Member
States to submit proposals for inclusion in the 202 6-202 8 Work Programme by 15 December 2024
The Secretariat extended that invitation for submissions to various inter -governmental Organisations
with which  UNIDROIT has established ties of cooperation. At the request of some potential proponents,
the date for submission of proposals was extended.

37. In response to  such invitations, the Secretariat received six full proposals for topics for
inclusion in the Work Programme . Proponents were  the World Bank Group (WBG), Italy, through the
Italian Institute for the Supervision of Insurance (IVASS) , Germany, through Federal Ministry of
Justice of Germany, the International Federation of Construction Engineers (FIDIC), the International
Chamber of Commerce Centre for World Business Law (ICCWBO), and the World Intellectual Property
Organisation (WIPO).

38. Further indications of topics to be included in the Work Programme, or be subject to study
by the Institute, were provided by  Lithuania, through its Ministry of Justice,  Chile, through the
Embassy of Chile to Italy, and Poland, through its Embassy in ltaly . The content of these

communications were unfortunately not deemed developed enough in terms of project scope and
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expected type of instrument but are attached to this document nonetheless for the Governing
Council 6s i nf ¢torconsideri shouldat wish to do so

39. Beyond the general classification in terms of priority following the methodology described in

paragraph 2 of the Introduction to this document, the sub -sections below reflect the
view of the relative priority between the different proposals r eceived: i.e., projects whose suggested

|l evel of pri offMed/i @wmo i bapeghéniselves hierarchically ranked by the order below.

As stated in Section A above and illustrated in the figure below, work on a s many as four projects

will be carri ed over from the 202  2-202 5 triennium to the new Work Programme , but will likely be

finalised in the initial stages of the next triennium:

- Two are envisaged to be ready for approval by the Governing Council by the end of 2025
(Model Law on Factoring i Guide to Enactment and Best Practices for Effective
Enforcement) . In addition, the project on Bank Insolvency is presented for adoption to
this Governing Council session, so it should be deemed a finalised project. The same
applies to the shared project on Principles on Reinsurance Contracts. The Secretariat
would like to recall that the project on the Model Law on Warehouse Receipts and its
Guid e to Enactment has already been finalised.

- Four are envisaged to be ready for approval by the Governing Council by the end of
2026 (Collaborative Legal Structures for Agricultural Enterprises ; International
Investment Contracts, Verified Carbon Credits , and Private Art Collections ).

Project Progress - Projects Carried over from previous Work Programmes

Model Law on Factoring

Model Law Warehouse Reciepts & GtE

Model Law on Factoring GtE

Best Practices Effective Enforcement

Collaborative Legal Structures of Agricultural Enterprises

International Investment Contracts

Verified Carbon Credits

Private Art Collections - Orphan Objects

lllL

2023 2024 2025 2026 2027 2028

M Project Progress - Projects Carried over from previous Work Programmes

40. Given the current level of resources available, t he Secretariat considers seven to be the
maximum number of full simultaneously ongoing legislative projects. Hence, as a general rule, new
projectsw ould begin only upon completion of the projects carried over from the previous Programme.

If, however, the Secretariat is able to secure additional resources, new projects may begin earlier,

even if only with limited expenditure. The Secretariat is in the process of securing new secondment
programme s with some of its Member State s, with one already agreed for February 2026 with the
Government of Korea. Govern ing Council Members will be informed as soon as other secondments

n

are confirmed. Such possible additon st o the Secretariat ds aldng withrthe r esour ce s
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additional resources that have already been secured under the C hina Scholarship Council senior
internship and scholarship programme, would justify an earlier start of at least one of the new
projects (if included in the Work Programme)

41. In consideration of the interest and urgency  of each new project , existing resources, and the
calendar of finalisation of existing projects as per the chart above, the Secretariat would propose the

following order  of actions , should the proposals be accepted and included in the 2026 -2028 Work
Programme :

- Upgrade of the existing project on a Legal Guide on Agricultural Financing
Proponent : United States  (Work Programme 2023  -2025 )
Expected commencement date  : preparatory work immediately after the Governing
Council, Working Group to be established in January 2026. This project would take the
space left by the finalisation of the Model Law on Factoring and its Guide to Enactment.

- Development of a Model Law or a Legal Guide on legal and regulatory aspects

of investment  -based crowdfunding

Proponent : The World Bank

Expected commencement date _: January 2026. This project would begin following the
finalisation of the project on Best Practices in Effective Enforcement. Although funding
is still to be confirmed, the costs of this project are expected to be shared with the
proponent.

- Development of a Legal Guide on the insolvency of insurance enterprises and
harmonisation of national regimes
Proponent : Italy, through IVASS
Expected commencement date _: January 2026. This project would begin following the
finalisation of the project on the Legal Guide on Bank Insolvency.

- Development of a set of principles on Digital Risks Through Civil Liability Law
Proponent : Germany, through its Ministry of Justice
Expected commencement date  : January 2026. Th is project is envisaged to have two
stages, with an initial one consisting o f preparatory work and focused on methodology,
hence with limited need of resources durin g the first year of development.

- Development of a set of Principles on Construction and Engineering Contract

Law

Proponent : FIDIC

Expected commencement date  : January 2026. The completion o f the Model Law on
Warehouse Receipts and its Guide to Enactment has freed up the necessary resources

for this project , which in any case implies shared costs with the proponent

- Development of a Legal Guide or Principles on res judicata in international
commercial arbitration
Proponent : the International Chamber of Commerce World Business Organisation

(ICCWBO)
Expected commencement date : second part of 2026 or early 2027, depending on the
date of finalisation of the project on Investment Contracts. The costs of this project will

be shared with the proponent.

- Development of a normative instrument on Standard Essential Patents
Proponent : WIPO
Expected commencement date  : September 2025, but consisting only of preparatory

work. Limited resources will be required, and, subject to the result of the preparatory
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work, the Governing Council would be requested to upgrade the project in mid -2026 for
work to commence in the second half of 2026 or early 2027.

42. The above hierarchy and timeline may be amended by the inclusion of the project on
Corporate Sustainability Due Diligence, which is already in the 2023 -2025 Work Programme with
medium priority and whose upgrade will be discussed in a remote session of the Governing Council,
to take place before the current 105 th Governing Council session. Because several of the projects
listed above have shared costs, the Secretariat estimates that work on this project could start in the

second half of 2025 or early 2026. An alternative would be to wait until the finalisation of the project
on Collaborative Legal Structures for Agricultural Enterprises and confirm the existence of sufficient
resources then (expected mid -2026). Should the latter option be preferred, additional preparatory

work could be developed on the CSDD project during the second half of 2025 and mid -2026.

43. The Secretariat would invite the Governing Council to take note of the expected timeline and
proposed hierarchy between projects as defined above and  allow some flexibility to alter the order
proposed below depending on further consultations as well as on the coordination with the other
organisations involved.

A. Development of a Model Law or a Legal Guide on Legal and Regulatory
Aspects of Investment - Based Crowdfunding (debt and equity)

44, UNIDROIT received a proposal from the World Bank Group (WBG) concerning the Development

of a Model Law or Legal Guide on Legal and Regulatory Aspects of Investment -Based Crowdfunding
(see Annexe | ). The proposal includes a partnership between UNIDROIT and the WBG in the drafting
oftheinstrument.  Whetheror not the project, if accepted, would result in a joint instrument remains
to be agreed between both organisations at a later stage . The proposal is presented based on an
identified need concerning access to credit in the countries  where the WBG operates , Where
legislative guidance on  this topic is pressing.

Introduction

45. Following the trend established in the past two work programmes, the WBG, in yet another

example of the close collaboration between both organisations, has presented a proposal directly
linked with the needs observed in the area of access to credit regarding small and medium enterprises

(SMESs). On this occasion, the proponent -and prospective partner - recommends work on  drafting of
an international standard on investment -based crowdfunding, a topic of enormous -and still growing -

practical interest  of considerable legal complexity.

46. Investment -based crowdfunding pertains tothe realm of what has been [ abel
financingo. It is a way for businesses to raise financing

investors by using online platforms , Where ad hoc investment instruments have been issued and can

be fAacquiredo. The i s s ofequityer debt seaurtiescand) snliks in the case of

other types of crowdfunding initiatives (e.g. donations for social purposes or reward -based projects),

investors participate  seeking financial return, in the form of dividends (when shares are issued) or

interests (where the issue consists of debt securities) . mTdidceessibdifnanceis nati veo f
particularly suited to SMEs, which may sidestep more traditional forms of financing by professional

lenders that, not infrequently, availing themselves of a stronger bargaining power, impose onerous

conditions to the small entrepreneur (e.g. overcollateralization, high interest rates). Investment -

based crowdfunding allows ent repreneurs, especially start  -ups and smaller businesses, to pitch their

business case or project to a mass of small -scale potential lenders. Although there are varied

practices and channels, this is often done through a -hopefully properly regulated - crowd funding

platform (e.g. a website) that typically organises the transaction process, investor communications,

and regulatory disclosures. In summary , this kind of crowdfunding is a valuable instrument to bridge
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the existing financing gap for SMEs, with particular regard to those jurisdictions where the banking
sector or traditional capital markets either work inadequately or are too costly.

47. The fact that investment  -based crowdfunding concerns the use of (equity or debt)  securities
by the public explains why it is not only subject to securities laws and regulations in each jurisdiction,

but also why legislators, especially in fully developed markets, have implemented regulatory
frameworks to protect investors while enabli ng SMEs to raise funds through crowdfunding (e.g., the
United States, the European Union, China, Japan, Korea, and Singapore). These regulations typically

set limits on how muc  h can be raised or invested ( caps are normally included to limit investment
risk), requirements for platforms to be licensed or registered, disclosure obligations to investors, and

sometimes restrictions on cross -border fundraising. Nevertheless , three elements must be
underlined: first, many countries remain without any specific regulation s at all (e.g. India, with
potentially one of largest crowdfunding markets in the world; but also a majority of jurisdictions in

the global South); others provide solutio ns which are varied and not always consistent, leading to a

strong international fragmentation in an area which is typically designed to go beyond the contours
of a national market (e.g. crowdfunding regulations across Asia range from highly supportive
fra meworks to strict limitations or outright bans in others); and third, existing normative production

is essentially regulatory, with very little specific guidance as to how the private law matters involved

in investment -based crowdfunding ought to be define d to work efficiently.

48. The situation is thus strongly fragmented and has left many jurisdictions  without any legal
guidance which effectively undermines the use of such tools and deprives local SMEs from a much -
needed channel to access finance. As the WBG states in its proposal, the current situation of
ifragmented | andscape (€é) pomeEeinedinentdaadegpeses ifvestorstor o s s
potential riskso.

Proposed content of the normative instrument

49. The topic presents closely intertwined private law and regulatory aspects . Naturally, should
the Governing Council agree to recommend inclusion of this project in the Work Programme, UNIDROIT
would focus on the aspects of private law, working closely with the WBG and possibly other
organisations to coordinate with the regulatory aspects of the project . Moreover, the Secretariat

considers that many of the private law elements included in investment -based crowdfunding are not
in need of new standards. The private law side of the project would hence need to concentrate on
the specificities that this type of online securities trading presents in light of its particular nature and

specific circumsta nces. As in other previous instruments, the focus of the analysis would be on
providing legislators with the necessary instruments to insert crowdfunding in their existing financial
markets trading rules and other private law aspects.

50. Should this limited approach be accepted, the following elements could be considered:

- Contract law .- There is merit in offering guidance on the contractual aspects of the
setting up of the tripartite crowdfunding relationship involving issuers, platform
operators and investors. In this matter, the UNIDROIT  Principles on International
Commercial Contracts and certain aspects of UNIDROIT & Legislative Guide on
Intermediated Securities could serve as a standard to analyse the specific legal problems
that arise in practice . Special attention ought to be placed on matters concerning the
allocation of duties of obligations between the parties, the regulation of default, and
dispute resolution matters. Being an area with the potential contractual involvement of
hundreds of inv  estors, which lies somewhere in between financial markets and standard
contract law, UNIDROIT is well suited to address the complexities of the private legal
framework.



UNIDROIT 202571 C.D. (10 5)4 rev. 13.

- Liability. - Liability in investor  -based crowdfunding schemes can arise in case of damage

caused by the issuer (e.g., misrepresentation of its financial situation or of the project

to be financed), the platform (e.g., failure to implement regulatory requirements, misu se
of assets, breach of fiduciary duties) or related third parties. Precisely because of the

special nature of these operations, certain private law remedies (e.g., annulment of
transactions) would not be available, and ex post compensation would be the on ly
available option. A granular analysis of situations given rise to liability, and the possible

allocation of risks (for example, in case of damage caused by technical problems or

hacking of the platform ) and its preferred legal treatment would constitute useful
guidance. Moreover, this type of clarity could be relevant for cross -border investment in
crowdfunding projects, since the system of liability has a direct effect in the risk of
investment.

- Property law .- The complexity of the proprietary matters of invest -based crowdfunding

operations is evident. The possibility to transfer the investment instrument through the

platform or over -the counter, the relationship between the holders and third parties vis

a vi s the platform (custody or more general intermediation), interoperability between

the platform and registries of secured transactions and other type, or issues of

insolvency of the platform, the issuer, or the parties to a transaction would req uire

international guidance based on standards. The instrument can facilitate the analytical

process for national legislators. The complexity is even greater in case of crowdfunding

is conducted using blockchain technology, a possibility which is increasin gly relevant in

practice. UNDROIT6S i nstruments of contract | aw, financi al
maybe key to the analysis of the different problems.

- Corporate and insolvency law matters .- When the crowdfunding investment is
channelled through the issue of equity, several questions concerning the internal
governance of corporations may arise (i.e., how equity -holder pre -emption rights work,
relationship between crowdfunding equity holders and company directors, etc.). These
issues generally share problems -and arguably solutions - with existing capital markets
legislation. In light of the added complexity, perhaps the identification of the possible
proble ms and solutions generally provided may constitute useful guidance in less
developed legal frameworks. Where guidance can indeed be useful is in the case of
insolvency of platforms and intermediaries in the crowdfunding scheme. These matters

can be analyse d -and in part solved - along the lines of UNDROITO S capi t al mar ket
instruments.

A normative instrument on crowdfunding and UNIDROIT

51. An instrument on this subject matter fits squarely with UnDrROITOS experience and cur

work focus. The main purpose of the project is to facilitate access to finance for small and medium
enterprises, through low  -cost mechanisms based on technology (online platforms, including the
potential use of blockchain technolo gy), and as an alternative to other more traditional forms of
financing. The operation is typically structured through debt or equity securities or security -like
instruments. Hence, it touches upon financing and technology, two of UNIDROIT & main areas of work,
past and ongoing, and involves securities, which are directly linked with financial markets and several

UNIDROIT instruments (e.g., the Geneva Convention or the Legislative Guide on Intermediated
Securities). It also offers a much -relished opportunity to follow the avenue of the private law of
technology and continue UNIDROIT & successful work on digital assets and private law, a subject where
UNIDROIT has managed to assemble an extraordinary group of experts , has established very valuable
institutional relationships and where synergies of enormous value can be generated.

52. Moreover, the proposal warrants an additional opportunity to provide standard s to
international financial institutions that operate on the ground with developing and middle -income
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nations to facilitate access to finance and, more generally, to help support growth in their economies
Asthe case of the UniDRoIT Model Law on Factoring  teaches us , our partnership with these institutions
bears almost immediate fruits, as it responds to an existing demand from the real world.

Partnership with the World Bank and possibly other organisations

53. The proposal offers a joint project with the World Bank, which the Secretariat is keen to
pursue. Our proponent would focus on the regulatory aspects , with -seemingly - an initial focus on
retail user protection. Should the Governing Council agree to include this project in the Work
Programme, and as suggested by the proponent, the Secretariat would liaise with the International
Organization of Securities Commissions ( IOSCO) to invite them to join on the regulatory side of the
project, with special regard to the part concerning the issuance of securities for crowdfunding
purposes.

The type of instrument

54. As to the type of instrument, the proposal leaves the option between a legislative guide and

a model law open. The Secretariat considers that it is too early to opt for one or the other type of

instrument , as the contours of the project would need to be more defined to adopt a decision. In any

case, the proposal is broad and touches upon several areas of private law and financial markets

whose regulation present clear national idiosyncrasies. In these cases, it isthe Secretariatos
that it is more prud ent to focus on a more discursive, guidance document, such as a legal guide.

Once the discussion has advanced, and should very clear policy recommendations arise, the

instrument may evolve into a model law , but such decisions  would be -if and when - remandedto a

later stage.

55. The Governing Council is invited to consider recommending the inclusion of a project on a

Model Law or a Legal Guide on the legal and regulatory aspects of investment -based crowdfunding

in the 2026 -2028 Work Programme, to be undertaken jointly with the Wor Id Bank Group. The

Governing Council is invited to assign high priority to this project with a view to allow its  completion
within the next Work Programme

B. Proposal for a Legal Guide  on the insolvency of insurance enterprises and
harmonisation of national regimes

56. In response to the call for proposals for the 2026 -2028 Work Programme, the Italian Institute

Vv

for the Supervision of Insurance (I VASS), ltalyds supervis

body of the Italian public administration, presented a proposal to draft a legal guide on the liquidation
of insurance enterprises (see Annexell ). The proposal aimsto  mirror, for the insurance sector, the
project conducted together with the Bank of International Settlements on the liquidation of banks.

Introduction

57. Both from a theor etical and a comparative law perspective , the situation of the liquidation of

insurance entities is very similar to that of the liquidation of banks. First of all, the crisis of insurance

entities carries a potential inherent systemic problem, due to the nature of public interest of the

entities involved and the services the y provide to the market, and, in this case, to society. On the

one hand, insurance entities tend to be medium to large size d, and their activities often engage

thousands of clients, even in the case of the smaller entities. Fur thermore, the service provided by

these entities may affect the activity and even the solvency of client -businesses (e.qg. in the case of

credit insurance, or generally in those cases where insurance is contracted to hedge business risk),

or have severe per sonal consequences (e.g.in the case of life insurance). Moreover, the insolvency

ofan entityin sucha cont ext can have very serious consequences f

or
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society as a whole.  Although for slightly different reasons, the crisis of insurance entities thus bears
a similar general risk as that of banks and financial institutions as a whole.

58. Another element of great importance in the regulation of crises of insurance entities is the
high level of interconnection they have with financial markets on a more general level . Banks and
other financial institutions resort to insurance to hedge risk, and therefore the insolvency of the

insurer can have very serious knock -on effects on the entire financial system. The example of the
insolvency of the American International Group ( AIG) during the sub -prime financial crisis  towards
the end of the first dec  ade of the century provides a paradigmatic example of this problem.

59. In many parts of the World, t he insurance practice has developed into a market with a strong
cross -border component, with some regions (such as Europe ) where cross -border connections are
stronger than in the case of banks. In the case of re -insurance ( i.e. ., the market of insurance entities
which provide insurance to cover the risk of other insurance entities), the situation is even more

extreme, since many countries around the world do not have a ny specific regulationand  the relevant
applicable legal regi me -almost purely contractual and hence potentially insufficient - in case of
insolvency is uncertain, being appended -for the contractual part - to the law of a few foreign
jurisdictions. This presents a scenario where any crisis presents additional complexity from almost

any angle, and where strong divergences between legal systems can potentially have extremely

detrimental consequences.

International standards

60. The international financial architecture was very scarce concerning the insurance markets for
a considerably long time . However, although more slowly and less thoroughly than with banks, things

started to change after the global fi nanci aAttributesi $KA)s .

were adapted to include some standards for the insurance sector in 2014 . Because of their nature as
a high -level document seeking to address systemic risk, also for insurers , the KA provide limited
guidance focused on resolution regimes and with a focus on larger institutions . Although liquidation

is not excluded, there are no specific ally detailed rules on the liquidation of insurance entities.
Similarly, in 2019 the International Association of Insurance Supervisors (IAIS) published the
Principles on Insurance resolution in the context of the Common Framework for the Supervision of

Inter nationally Active Insurance Groups, where, again, no specific solutions were envisaged for
liquidation and for smaller insurance entities. Even the European Union, which has recently enacted

spe cific legislation for the resolution of insurance entities , has fallen short of providing specific rules
for these cases. The consequence of this situation is that there is little international guidance as to

how to address the liquidation of insurance entities, which are left to the approach adopted by each
jurisdiction.

61. As a comparative analysis shows for banks, and allthe more  for the case of insurance entities
which are traditionally less  regulated than banks but also later in time , solutions across the world
show a high degree of fragmentation as to the main structural elements of the ir liquidation. There
are considerable variations as to the institutional framework tasked with the management of these

cases, which still shows a predominant preference for court -based (or at least court  -supervised)
models . There is also fragmentation as to the authority or professional figure tasked with conducting
the liquidation , and many of the key controversial aspects of a winding -up procedure have different
-and, often , no specific - solutions. All too frequently, the liquidation of insurance entities is left to

general corporate insolvency law. In light of the considerable public interest risk and the special
nature of insurance  activit ies, as stated above, fragmented corporate insolvency regimes are an
inadequate solution to addres s the liquidation of insolvency entities, especially in light of the strong

cross - border component of the insurance market.

The
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Specific content to be addressed

62. The existing fragmentation in legal regimes and all but absent guidance on what constitutes
best practices for the liquidation of insurance entities requires an international standard of reference.
The following are topics which would need to be discussed in such a standard:

- Institutional model .- A comparison of different models around the world shows varied
degrees of involvement of the insurance supervisor and the court. As a natural
consequence of the strong potential public interest -even systemic - component of these
insolvencies, and similarl  y to the case of banks, the majority of regimes feature a hybrid
system between courts and administrative agencies, where it is paramount to clearly
delineate the competences of each fAauthorityo. Furth
the need to offer gu  idance as to the design and legal status of the liquidator, which may
again be more public or private sector oriented. Less frequent, developed, and all-

encompassing than their bank counterparties, insurance guarantee schemes must have

arole to play in the insolvency of insurance entities. Fragmentation in the field, coupled

with limited international experience justifies a fully -fledged discussion in th e case of
liquidation proceedings.

- The opening of liquidation proceedings. - Although supervised and conducting an
essential activity, insurance companies do not hold deposits and hence there is no risk
akin to bank -runs. In this regard, the triggers to open the liquidation of an insurance

entity might be different to those recomm ended for deposit -holding institutions. And
yet, the nature of the crisis of an insurer, with thousands of ongoing executory contracts
(i.e., the pre -paid premium to receive risk coverage for a determined period of time),

the critical nature o f the service to the market and to society embodied by those
contracts, and the existence of an administrative supervision requires special
consideration, separated from the more standard treatment of the opening of corporate
insolvency proceedings. A dyna mic, forward -looking trigger, its link with early action by
supervisors, and the relationship between the opening of the procedure and the
availability of aggregate liquidation tools are elements that need to be considered to
determine a standard in the access to these proceedings, which is currently missing (at

|l east missing outside firesolutionod).

- Resolution vs liquidation of insurance entities. - As stated above, a growing number of
countries have a regulation for the fAresolutionodo of
regime -often with a strong administrative component - that deals with cases of larger
institutions or those which may be systemic at the point of failure. This is, in itself, an
important international achievement, although far from being a widespread reality. But
even in those countries with a modern resolution system, liquidation often does not
count on a specific treatment, and in -court, ordinary insolvency proceedings are applied.

This situation presents important risks that threaten the very implementation of
resolution itself. This is the case, for example, concerning the valuation o f claims in the
insolvency of an insurance entity: the large majority of creditors will be insured citizens

or companies whose claim, in full or in part, depends on an uncertain event (such is the

nature of insurance). Difficulties in valuation create problems for the basic safeguards
for creditors, such as the <calculation of the #fAno
determines the minimum amount that each creditor can expect to be paid based on the

value of the insolvency estate in liquidation. The lack of a clear system of liquidation,
hence, may jeopardise the implementation of tools in resolution.

- Tools in liquidation proceedings. - The absence of an international standard on liquidation
proceedings for insurance entities is particularly problematic concerning the
determination of the tools that can be applied. A mere reference to corporate insolvency
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proceedings would be insufficient to facilitate, primarily, the implementation of a transfer

tool similar to that often envisaged for banks, although concerning insurance contracts

instead of deposits. The mid  -term nature of many insurance contracts, or th e complexity
of the assets held by insurers (often with large piles of real estate) makes a flexible

transfer tool, which allows both full and partial aggregated transfers especially relevant

to allow for the maximization of the insolvency estate -and the minimisation of loss
caused to creditors. Detailed guidance on transfer tools and on other liquidation tools

adapted to the circumstances of the insurance activity would seem like an important

item for consideration.

- The cross -border dimension. - As stated above and highlighted by the proposal presented
by IVASS, practice shows a very relevant -and ever growing - cross -border component
in the insurance market. In this context, relevant differences in the hierarchy of claims
in liquidation, or in the institutional setting are bound to create obstacles to effective
implementation of liquidation tools in different jurisdictions.

The adequacy of UNIDROIT to conduct the work, and the type of instrument

63. The Secretariat considers UNIDROIT as particularly well -suited to realise this project. It is
directly linked with several of our instruments in our Financial Markets workstream, with special

regard to our recent project in the liquidation of banks. In fact, this project would be the natura
continuation of the bank liquidation project, covering the main spectrum of the insolvency of
institutions which do not fit the area of ordinary insolvency proceedings due to their special

complexity and potentially systemic nature. The fact that this p roject could be conducted dovetailing
the bank liquidation project creates synergies and would allow the Secretariat to benefit from ongoing
relationships with the most important financial sector public and private  stakeholders a s well as

international experts.

64. The Governing Council is invited to consider recommending the inclusion of a project on a

Legal Guide on the insolvency of insurance enterprises and harmonisation of national regimes in the

2026 -2028 Work Programme. The Governing Council is invited to assi gn high priority to this project
with a view to allow its completion within the next Work Programme

C. Proposal on Construction and Engineering Contract Law

65. UNIDROIT received a proposal for a joint project between the International Federation of

Consulting Engineers (FIDIC) and UNIDROIT on international general principles of construction and

engineering contracts for inclusion in the 2026 -2028 Work Programme (see Annexe lll ). The
proposal déds aim is to develop international l egal principl
instrument, to improve the international legal framework for the construction and engineering sector,

addressing specificities of construction and enginee ring contracts and supplementing the general

contractual principles of the UNIDROIT Principles of International Contracts (UPICC).

66. It is the Secretariatos view that should this proposal
opportunity to introduce useful internationally harmonised legal principles and rules for construction

and engineering contracts (as better detailed below and in the proposal itself), joining forces for the

first time with an organisation such as FIDIC, which is a major global player in the specific sector. It

would also offer to  UNiDRoOIT the opportunity to continue to implement its strategy of promotion of

the UPICC as neutral and balanced general contract law for international commerce.

Background

67. The UPICC have been increasingly used by UNIDROIT as a starting point and background
general contract law for new projects dedicated to specific types of (international) contracts ( see also
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C.D. (105) 19 ). Examples include the instruments developed by UNIDROIT in cooperation with the
Rome -based UN specialised agencies FAO and IFAD (2015 UNIDROIT/FAO/IFAD Legal Guide on
Contract Farming; 2021 UNIDROIT/IFAD Legal Guide on Agricultural Land Investment Contracts

(ALIC)), as well as the Principles of Reinsurance Con tract Law (PRICL). More recently, the same
approach was followed in the ongoing project on the UPICC and International Investment Contracts

in partnership with the ICC Institute of World Business Law . During the conference that was held on
6-7 May 2024 to celebrate the 30 th anniversary of the first edition of the UPICC, the potential interest

and need to develop targeted guidance in other contractual sectors was raised and discussed, with

particular mention of the area of construction and engineering contra cts. Following up on the
feedback received at the conference, a virtual workshop was organised in partnership with FIDIC on
3March2025 t o expl ore the actual need for such a project and

stems from the positive outcome of this workshop.
Expected benefits of harmonisation of law in the sector

68. The Secretariat believes that the proposal to develop principles and rules for construction
and engineering contracts jointly with FIDIC could lead to a very useful and practical guidance
instrument for a variety of addressees, including contract parties, adjudicators, and legislators

arou nd the world.

69. The construction industry is one of the key sectors operating worldwide, and according to

recent WTO statistics, it accounts for around one -tenth of the world's GDP and 7 percent of
employment. Construction and other related contracts such as engineering c ontracts are among the
most commonly used in international trade as well as within national boundaries. Despite the

existence of widely used model contracts and clauses at international level , such as the ones
developed by FIDIC, the law applicable to such contracts is still fragmented and not always adapted

to the needs of the sector. As explained in the proposal, a number of legal systems do not possess

a sufficiently developed law to deal with construction and engineering contracts, particularly (but not

exclusively) when used in an international context. The new instrument could thus usefully fill in this

gap, by serving as a model for domestic legislators, or as a tool for the interpretation of the applicable

domestic law by adjudicators (courts and arb itrators) in accordance with best international practices.
Such an instrument would also facilitate cross -border contractual relationships by offering a set of
international principles and rules to the parties  that build upon the UPICC and can be perceived as

fair and culturally neutral by parties from different countries. They would offer a sound general legal
framework to which parties can refer in their negotiations and in the drafting of their contract.

Relationship with the UNIDROIT Principles of International Commercial Law (UPICC) and potential
areas to be addressed

70. The proposal expressly refers to the UPICC as the starting point for the project. As already

noted, this is perfectly in line with the strategy that the Secretariat is adopting to fulfil the high -
priority mandate of promoting the UPICC and enhanc ing their visibility for market players in specific
industry sectors. The new project would constitute a powerful means to further support the

international acceptance of the UPICC as a neutral and balanced set of general principles and rules.

The project woul d firs t of all assess if and to what extent the UPICC already meet the demand of the
international construction and engineering industries. The UPICC already provide for several default

provisions that are well suited to the needs of the sector. In particular, t he latest edition of the UPICC
benefited from the strengthening of the general legal framework in respect to long -term contracts,
including specific rules and more detailed comments and illustrations that often expressly refer to

construction contracts (an  d it should be noted that international experts in this field actively
contributed as observers in the Working Group). Examples of provisions with illustrations regarding

construction contracts include the consequences of inconsistent behaviour (Art. 1.8), the definition
of long -term contracts (Art. 1.11), Contracts with terms deliberately left open (Art. 2.1.14),

negotiations in bad faith (Art. 2.1.15), modification in a particular form (Art. 2.1.18), liability of an
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agent acting without or exceeding its authority (Arts 2.2.5 and 2.2.6), infringement of mandatory
rules (Arts 3.3.1 and 3.3.2), circumstances relevant for the interpretation of the contract (Art. 4.3)

and for omitted terms (Art. 4.8), duty of cooperation (Art. 5.1.3), price determination (Art. 5.1.7),

third party rights (Art. 5.2.5), partial performance (Art. 6.1.3), situations in which a public permission

is required (Arts. 6.1.14  -6.1.15), effects of hardship (Art. 6.2.3), several provisions in the Chapter

of non -performance (Ch 7), conditions of set -off (Art. 8.1), rights transferred with the contract in
the case of assignment of contract (Art. 9.3.7), limitation periods (Ch 10).

71. The aim of the project would be to identify those areas where the UPICC do not offer sufficient
guidance and consider developing best contractual principles for them. The partnership with FIDIC

would ensure that existing best practices already embodied in model contracts and clauses be
considered and, where appropriate, extrapolated and clarified in specific legal principles.

Potential topics to be addressed and scope of the project

72. Based on practical experience at international level, the proposal already lists some
substantive law areas for which principles and rules could be potentially developed by the joint project

and where legal systems often offer diverging solutions or lack s pecific rules, and for which the
existing lack of clarity creates disputes and uncertainty. The topics mentioned in the proposal by way

of example range  from design liability  to clarification of the role of the contract manager (engineer),

defect liability , contract variations, contractual dispute resolution systems and resolution boards,
supervening circumstances, contractual time bars (see for more details FIDIC Proposal, Annex l,
para. I1). The proposal also considers the potential scope of the project, suggesting the inclusion of

contracts for the provision of design and engineering services that are sometimes integrated in the

construction contract but often concluded as separa te related agreements. Moreover, the proposal
recogni ses t hat raltatgetdf e nevhiestrumant would be international contracts, the

new instrument could provide a useful tool for domestic law legislators, judges, adjudicators and

other neutrals interpreting domestic | awso, i nusetd &s@ s a me
model for national legislators and in the interpretation of domestic laws. Finally, the proposal
recommends not to exclude contracts in which one of the parties is a State or another public entity,

but to focus the analysis on the commercial aspe cts of the transactions. Should the project be
accepted, the exact scope of the project would be determined by the Working Group and presented

to the Governing Council for consideration, but the proposal already offers useful practical indications

in this regard.

Relationship with other current projects at UNIDROIT and other existing uniform law instruments

73. The proposed project would usefully complement and build synergies with the current project

on UPI CC and International I nvestment Contracts (Il 1Cs).
of 1ICs which stem from the fact that one of the parties is a State or another public entity, and

therefore the project covers all types of agreements that fall in the definition of an investment

contract, including construction contracts. It does not, however, specifically address the purely

commercial aspects o f construction and engineering contracts, nor such contracts that are concluded

between non -state parties.

74. The proposed project would not address issues related to procurement and procurement
contracts.

Partnership with FIDIC

75. The development of the new instrument would follow the tried and tested UNIDROIT
methodology of combining experts coming from different legal traditions, participation of additional

observer organisations, and ample consultations with governments and stakeholders. At the same

time, the partnership with FIDIC, as one of the most releva nt international players in the field, would

The
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ensure that the project is developed in accordance with the needs of the specific industry sector and
considering the practical impact of the proposed solutions. The positive experience of the work with

the ICC Institute of World Business Law in the project on International Investment Contracts shows
that such joint endeavours not only facilitate the participation of experts and allow the sharing of
costs, but most importantly, build upon the different and complementary expertise of the two
organisations an d create mutual benefits, as illustrated in the proposal. A jointly adopted instrument
would carry considerable authority and have the potential to play a relevant role in practice.

76. The Governing Council is invited to consider recommending the inclusion of a project on
international principles on construction and engineering contracts in the 2026 -2028 Work
Programme, based on the UNIDROIT Principles of International Commercial Contracts and contract
practice, to be undertaken jointly with the International Federation of Consulting Engineers (FIDIC).

The Governing Council is invited to assign high priority to this project with a view to allow its
completion within the next Work Programme

D. Regulation of Digital Risks Through Civil Liability Law
77. UNIDROIT received a proposal from the Federal Department of Justice of Germany for a project
to establish principles for regulating digital risks under civil liability law (see Annexe 1V ). Proponents

request that consideration be given to dividing the project in different stages: (i) conducting a
comparative analysis of the current situation of digital risks, including a mapping of the social,
economic and technological interconnection of t he relevant examples, which leads to a
methodological set of principles to preparing this type of legislative analysis; (ii) identification of

existing regulatory system (target states) and of best practices in the subject matter; (iii) the drafting

of pri nciples of civil liability for digital risk.

Background

78. Digital risk, namely risk caused by digital systems and algorithms, from artificial intelligence

and automated decision  -making to recommendation engines and virtual platforms presents distinct
features that challenge the existing legal tools to deal with civil liability. The application of technology

may cause physical personal damage, such as when an autonomous vehicles crashes against another

car or runs over a person; economic damage, such as when the application ofa  n algorithm provides

mistaken information based on which investment decisions are adopted; or even moral damage,

such as when the application of given software unduly discriminates against a segment or group of

the popula tionfor, say, racial  orage reasons. Algorithmic decisions may be unpredictable and opaque

making it hard to determine the event of causation of the damage or, even more frequently, to define

the person(s) that ought to be assigned with the fault for the action or event that caused t he damage.

Multiple parties will often be involved in the process ing, decision and implementation of an

algorithmic decision : developers, deployers, users, platform operators, etc. Frequently, one of the

main questions will be  who -for, ultimately, a human or a legal entity will be behind the algorithm -

is to be made responsi bl e. I't will thus be a matter of det
zurechnung, imputabilidad ).

79. This reality has led legislators from around the world to try and clarify the applicability of
existing civil liability frameworks, or to proceed to the reform of their laws to adapt their system to

the new reality. Legislators are thus being confronted with a hugely complex context , where they
must not only regulate an extremely wide -encompassing reality, with a large amount of variables to
consider, butmust also dosoina manner that does not pose liability as an obstacleto technological
progress. In o ther words, the legislators in this area of the legal framework must seek to strike a

balance between the protection of those threatened by digital risk and a progress in the development

of technology which can prove highly important for the modernisation of their markets and society
as a whole.
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Possible content

80. The proposal presented by the Ministry of Justice of Germany touches upon a topic of high
technical legal complexity and immense topicality. The combination of complexity and topicality

both a challenge and invitation to accept the proposal. The Secretariat is convinced that

due to its flexible and expert -driven methodology, is the right venue to accept this chall
render a service to the international legal community which can prove highly relevant, both in the
practical and theoretical sense of it.

81. As proposed, the  content of the project would need to be developed in stages. A first stage
would consist in the drafting of a series of principles that guide legislators in the process of

is
UNIDROIT ,
enge and

identification and determination of the critical elements -from amongst the myriad of potentially
relevant variables - that ought to be considered when legislating in the area of liability and digital

risk. This initial stage of the project has a strong methodological component, and its potential

relevance stretches beyond this project. If well crafted , the methodology could be used in other

legislative endeavours of the Instit ute. Moreover, this stage has direct links with the

UNIDROIT

Foundat wosknod the economic assessment of commercial legal reform (the EA Project) , an

initiative conducted under the aegis of the Cape Town Convention Academic Project which
define a methodology to economically assess, ex ante, proposals received for future normative work.
The project, after several years, is to be concluded in the coming months. The proposal

by Ger mavmigtdy sf Justice could benefit from the results of the EA Project.

82. Completion of this first stage would require substantive preparatory and exploratory work,

seeks to

presented

where -as, again, it is suggested - specific jurisdictions are chosen, analysed, and best practices
identified and later used a benchmark for a more general analysis. The current situation presents

also in this case different approaches and widespread fragmentation. For example, the general

approach in the EU to the matter features a relatively high regulatory activity in the area, with a
combination of new regulations and directives specific to Al, which compounds ex ante regulation

across member states with ex post liability rules. A different approach is observed by the United

States, which banks on classic civil liability doctrines (tort and product liability) with no Al -specific
federal liability law, at least for the time being, with a focus on the self -regulation of the industry
instead of ex ante regulatory action. China, on the other hand , has a rather comprehensive public
ex ante regulation. Further, legislatio n on artificial intelligence combines negligence -based rules with
elements of strict liability for high -risk Al.  The foregoing being only some relevant examples of

existing approaches to the subject matter, there is little doubt that a thorough consideration of
existing legislative approaches can result in relevant information for the project.

83. A next stage of the project would consist of the drafting of principles on liability for digital
risk, with commentary. As is always the case with UNIDROIT instruments, the principles ought to

consider all legal families and their different approaches to liability (e.g., compensatory damages vs

punitive damages, diverse levels in the standard of diligence, varying system s to determine causation
and prove, etc). This final -and main - stage of the project would necessarily be developed by a full

Working Group composed of experts and observers, while the initial stages can be developed by the
Secretariat with a more reduced group of experts and stakeholders.

UNIDROIT and the project

84. The Secretariat considers the project interesting, timely and highly relevant, and
request that the Governing Council includes it in its work programme for the next triennium. It

would

concerns liability, a traditional area of private law which was an important part of UNIDROIT & ®fforts

in the first years of the Institute. It is an excellent opportunity to revive an area of the law that
naturally belongs in the realm of the Institut

ebs wor k.

as describe above, so a medium priority would be adequate for the preparatory and methodological

stage. Arequest for an upgrade to high priority would follow once the first stage is concluded.

t
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85. The Secretariat would invite the Governing Council to recommend th atthe General Assembly
include the proposal on Regulation of Digital Risks Through Civil Liability Law in the 202 6-202 8 Work
Programme, as a stand -alone project, with medium priority , to begin work using limited re sources
as soon as existing resources allow

E. Res Judicata in International Commercial Arbitration
86. The Secretariat received a proposal from the International Chamber of Commerce World
Business Organisation (ICCWBO) to undertake joint work on a project on res judicata in international

commercial arbitration (see Annexe V). The project would aim to develop a uniform law instrument
on one of the most pressing and practical issues with which arbitrators and parties are confronted,

namely the conditions for the finality of the award and its effects, taking into account the peculiarities

of international commercial arbitration.

87. The Secretariat wishes to express a very favourable evaluation of this proposal and would
ask the Governing Council to consider the inclusion of this project in the 2026 -2028 Work Programme
of the Institute for the reasons that will be briefly set out in t he following paragraphs, which

complement the more ample motivations included in the proposal itself.

Background and e xpected benefits of a transnational law approach to this matter

88. As explained in more detall in the proposal, there are several reasons why the development

of transnational principles on the res judicata in international commercial arbitration is expected to
provide benefits for the specific sector and more generally for international commercial transactions.

International practice and recent academic contributions show that domestic laws differ considerab ly
in the regulation of the finality of arbitral awards. Moreover, there is often a lack of clarity regarding

the sol utions that should be applied for the different aspects of arbitral res judicata even within
domestic jurisdictions. Therefore, in view of the prevailing application of a conflict -of-laws approach
(and in addition, the application of diverging criteria within that approach) arbitral case law on this

matter varies to an unpredictable e xtent. There is a growing recognition in the international

community that predictable and reasonable rules governing the finality of awards would ensure the
coherence and credi bility of the system and legal certainty for the parties in dispute, and that the
development of autonomous, transnational principles tailored to international commercial arbitration

could offer an alternative best practice solution. As detailed in the pro posal, there is however very
little guidance at international level in this field. While the International Law Association (ILA) did
adopt general Recommendations in 2006, they were purposely high -level and not comprehensive.

The Secretariat believes that the proposal to develop a more detailed set of principles together with

the ICC could lead to a very useful guidance instrument for the sector, not only bridging the existing

divergent approaches in common and civil law jurisdictions but  also providing clear and practical
solution s to various issues connected to the determination of the finality of arbitral awards. This new
instrument, while building on existing precedents, would offer a more up -to - date, fresher approach
and more detailed guidance than exis ting international principles.

89. The proposal already points to some of the specific issues that the new project could usefully

address, such as the extent to which existing principles applicable to the finality of court decisions

are appropriate for the regulation of resjudicata in commercial arbitration; the possibility to consider
alternative approaches to the procedural one (based on contractual characterisations such as
interpretation of the agreement to arbitrate or waiver); the relevance of party autonomy; the
determination  of the subjective and objective scope of the res judicata , including the potential
extension to subsequent court proceedings; the impact of public policy.
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Relationship with  UNIDROIT & snandate and work

90. The proposal falls squarely within UNIDROIT & snandate to develop uniform law in private and

commercial matters, and the project would be connected to UNDROITO S previous work and ex|

both in transnational procedural law and in transnational contract law. With reference to procedural

law, the proposal already envisages that UNDROITO S wor kstream on transnational ci
provide a useful starting point, since both the ALI -UNIDROIT Principles on Transnational Civil
Procedure ( Principle 28 - Lis Pendens and Res Judicata) and Part VIl on Judgment, Res Judicata

and Lis Pen dens of the ELI -UNIDROIT Model European Rules of Civil Procedure address the issue,
though focusing on domestic judgements rather than international commercial arbitration. Regarding

the contractual approach, and again as recalled in the proposal, the impl ementation of party
autonomy in international commercial arbitration has been a constant endeavour in the activities of

the Institute since its inception (with arbitration even being one of the first topics included in the

Work Programme of the Institute i n 1928, and a subsequent continuous attention to the effect of

party autonomy in international commercial contracts connected to dispute resolution in arbitration).

The new project would constitute a logical step forward in this area.

Type of instrument

\

91. In relation to the potential type of instrument to be

that this matter could be left to the appreciation of a future Working Group (following any additional

guidance from the Governing Council), as the instrument cou Id take different forms depending on
the effective scope of the project. Guidelines by way of Principles could be adopted to the benefit of

States, adjudicators, and private parties, for further implementation also through standardised rules

by arbitral in  stitutions. On the other hand, should the project also include the recognition by domestic

courts of awards applying the uniform principles on res judicata , the possibility to develop a
Legislative Guide or even a Model Law could be explored.

Partnership with the ICCWBO and the ICC Institute of World Business Law (ICC IWBL)

92. The proposal envisages a joint project between UNIDROIT and the ICC, in particular through
the participation of the Institute of World Business Law
branch of the latter organisation. The Secretariat would welcome the continuation of the very fruitful

and well -functio ning partnership with the ICC IWBL that is now taking place for the current project

on the UNIDROIT Principles of International Commercial Law (UPICC) and International Investment
Contracts. Following that example, it is expected that the ICC IWBL provide not only support in
respect to organisational and financial matters, but also their specific expertise in international
arbitration practice, as a necessary complement to that of the Secretariat and the experts appointed

by the Secretariat. As mentioned in the proposal, in the current joint project on international
investment contracts the ICC undertook a review of awards through a procedure that safeguarded
the confidential nature of the awards, thus enabling the sharing of information for the benefit of the

Working Group that would otherwise not be available.

93. It should be noted that the work would follow the usual UNIDROIT methodology, putting
together experts from different legal traditions and observer organisations active in the field, with

additional ample consultations with governments and stakeholders. The Secretariat would suggest

that because of the subject matter, the setting up of a Committee of Governmental Experts could be

of particular value. At the same time, the partnership with the ICC IWBL would ensure that a jointly

adopted instrument benefit from an ample targeted consultation among the intended users as w ell
as from an unparalleled network for subsequent outreach and implementation, which would enhance

the relevant practical utility of the new instrument for international commercial arbitration.

94. The Governing Council is invited to consider recommending the inclusion of a project on res
judicata in international commercial arbitration in the 2026 -2028 Work Programme, to be undertaken

(1
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jointly with the International Chamber of Commerce International Institute of Business Law. The

Governing Council is invited to assign medium priority to this project , and an upgrade to high priority
will be requested as soon as the ongoing project on investment contracts is finali sed.

F. Standard Essential Patents

95. On 10 April 2025, UNIDROIT received a proposal from the World Intellectual Property
Organization (WIPO) for a project on standard -essential patents (SEPs)  (see Annexe VI ).
Background

96. The current proposal  builds upon the  proposal made by WIPO in April 2022 to jointly explore

potential work in the SEPs area ( UNIDROIT 2022 i C.D.(101)4rev ,paras 111l -114 and Annexe VIII ).
Following that proposal, the UNIDROIT Governing Council atits 101 St session (June 2022) authorised
the Secretariat to explore, together with WIPO and with limited resources, potential work in this area

(UnibroiT 2022 i C.D. (101)21 ).

97. In April 2024, WIPO informed the Secretariat that it had published its WIPO Strategy on

Standard Essential Patents 2024 -2026 ,which provides an account of WI PO&6s current ac
field and sets out strategic directions and planned activities for the period 2024 -2026. Following

exchanges with the UNIDROIT Secretariat, by letter dated 11 December 2024, WIPO confirmed its

continued interest in a collaboration with UNIDROIT in relation to SEPs. It noted that WIPO, as the

global forum for intellectual property (IP) services, policy, information and cooperation, and UNIDROIT

with its mission of modernising, harmonising and coordinating private and in particular commercial
law, were well placed to carry out valuable cooperation in this field.

98. In line with the mandate provided by the Governing Council at its 101 st session, the UNIDROIT
Secretariat and WIPO agreed to organise an exploratory workshop on SEPs to gain input from experts

on the need for international guidance on the private law aspects of SEPs and their licensing on fair,

reasonable and non -discriminatory (FRAND) terms as we Il as the scope of a possible joint UNIDROIT -
WIPO project in this area.

99. The exploratory workshop was held at the seat of UNIDROIT and online on 26 March 2025, and
was attended by ten experts from different regions of the world. It was ensured that, apart from

geographical diversity, the group represented different backgrounds and perspectives (a mix of

experts from academia, judicia ry, private practice, and stakeholders T both from the side of SEP
owners and SEP implementers). The deliberations were guided by a list of questions for discussion

on the general scope of a possible project, legal issues concerning Fair, Reasonable and No n-
Discriminatory ( FRAND) declarations, and licence agreements, jointly prepared by the UNIDROIT
Secretariat and WIPO. The workshop was conducted under Chatham House Rule to foster an open

dialogue among the experts. Overall, participants expressed strong support for the joint initiative

and firmly recognised the need for developing international guid ance on SEPs, particularly in certain
key areas, as detailed in the following sections.

SEPs and need for international guidance

100. SEPs are patents that protect inventions necessary to implement a certain standard (e.g.,

Bluetooth, USB, Wi -Fi, and the different generations of cellular network technology such as 4G and

5G). Standards are developed by Standard Developing Organisations ( SDOs) and are key to ensuring
interoperability. For instance, the 5G standard ensures that smartphones can connect to 5G networks

around the world, irrespective of the manufacturer. In order for a company to build a product that

complies with a specific st andard, it will need to use the patented technology covered by a SEP.

Based on competition concerns, the SEPs legal regime aims to ensure that patented technology

covered by a SEP, while being the subject of IP rights in favour of its owner, remains access ible on


https://www.unidroit.org/wp-content/uploads/2022/06/C.D.-101-4-rev.-Proposals-for-the-New-Work-Programme-for-the-triennial-period-2023-2025-2.pdf
https://www.unidroit.org/wp-content/uploads/2022/09/C.D.-101-21-Report-of-the-Governing-Council_07.09.22.pdf
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fair terms to those who want or need to use the standard. SEPs owners typically contribute

technology during the standard -setting process and, once their patented technology is included in

the standard, their patents become SEPs. By adhering to the IPRs po licy of the relevant SDO, which
establishes the | egal commi t ments that SDO6s associates sh
owners must commit to license the protected technology to others that may wish to use the standard

(SEP implementers). Such li  censing must take place on FRAND terms, i.e. in exchange for a fair,
reasonable and non -discriminatory rate, so that implementers are guaranteed access to essential
technology at an affordable price, without stifling incentives to innovation. By this angle , SEPs
licensing under FRAND terms is key to ensure that the benefits of technological standardisation flow

through to society as a whole, while maintaining a balance between the legitimate interests of SEP

holders and implementers.

101. The rapid development of technology leads to a continuously growing number of SEPs. At
the same time, in the absence of an applicable international framework, many legal questions

surrounding SEPs i which arise at the intersection of IP law, competition la w, contract law, and
private international law T have not yet been answered.
102. The exploratory workshop addressed the fact that the international character of technological

standards is at odds with the enforcement of patents rights, which remains firmly rooted in territorial
legal regimes. This mismatch generates legal fragmentation and considerable uncertainty, which in
tur n leads to increasing litigation in different jurisdictions with different outcomes, which could
ultimately undermine innovation and hamper access to essential technologies.

103. Support was expressed for the development of international guidance that would foster legal

certainty and predictability, and reduce the current fragmentation, number of disputes and forum

shopping. There was emerging consensus that a neutral, private law -based framework could provide
much -needed interpretive support, especially if grounded in comparative practice. It was highlighted

that a possible future soft law instrument would not seek to displace national law but could help

clarify expectations for pa  rties, reduce reliance on strategic litigation, and facilitate more predictable
outcomes to the benefit of the entire SEPs ecosystem, in line with a voluntary and neutral approach,

compl ementary to stakeholdersdé practice,SERss envi saged in Wl
104. While different initiatives in this area have been taken in past years, a collaboration between
UnibroiTr and WIPO would be expected to be particularly effective given the authority of the two
organisations, their complementary expertise, and UNDROITO6 S experience in developing

instruments that respect jurisdictional diversity while promoting coherence.
Possible content

105. As WIPO indicated in its proposal, various possible areas of work emerged from the
discussions during the exploratory workshop. The first topic concerns the legal nature of FRAND
declarations. FRAND declarations are commitments made by SEP owners vis-a-vis SDOs to license
their SEPS on FRAND terms. Without FRAND declarations, SEP owners could impede or hinder the

use and access by implementers to essential technology by refusing licences or demanding excessive

royalties. The legal nature of FRAND declaratio ns is pivotal to understanding the rights and
obligations that flow from them. However, the implications of FRAND commitments are not

interpreted on equal terms globally, regionally or even nationally. The legal characterisation of the

FRAND declarationis related to the applicable law and different approaches exist across jurisdictions.

For instance, under French law, FRAND declarations are often interpreted as stipulations pour autrui
allowing not only SDOs but also third parties i namely the SEP impleme nters i to enforce legal
rights. In US, a FRAND licensing commitment is viewed primarily as an offer to contract. In certain

jurisdictions, FRAND commitments are limitations to entrepreneurial rights which directly flow from

competition law rather than con tract law. Other jurisdictions take a mixed approach between contract

and competition law. It was also noted that courts take different approaches in relation to implied or
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express choice -of-law provisions in IPR policies of SDOs. A future guidance document could carry out

a functional analysis of the different characterisations of FRAND declarations so to identify a common

set of rights and obligation and help stakeholders a nd adjudicators navigate the ambiguity that often
surround these commitments.

106. A second topic would be the legal consequences of the transfer of a SEP from one entity to
another, especially for the FRAND declaration made by the original SEP owner, the treatment of
existing licenses and the applicable rates. While FRAND commitments wo uld normally
the patentd and continue to bind subsequent owners

dogmatic reasoning might differ across jurisdictions.

this aspect in detail with sig nificant consequences in terms of uncertainty and diverging approaches.

A further complexity T with ensuing consequences as regards the applicable rates - was that SEPs
may not only be transferred individually, but also in portfolios. The inclusion of a ce rtain set of SEPs
in portfolios enhances the value of the portfolio itself but increases the cost of transactions and access

by implementers, that may be willing to use only certain SEPs but may access the standard only by
accessing the whole portfolio.

107. A third topic relates to global rate setting and aspects of private international law. During the
exploratory workshop, the participants pointed to the lack of a global framework for resolving SEPs

disputes, and the different approaches by national courts that led to conflicting judgments and legal
uncertainty. The multiplicity of forums and the procedural complexity of multi -jurisdictional litigation
also imposes significant costs on all parties involved. It was considered useful to explore the role of

alt ernative dispute resolution mechanisms such as arbitration and mediation, and to examine the

IPR policies of SDOs in this regard. Furthermore, it was discussed that litigation over SEPs
increasingly included procedural aspects. Guidance on the behaviour of parties when negotiating
FRAND licenses might be helpful to promote constructive engagement between parties and assist
adjudicators in resolving disputes. It would finally deserve consideration to explore how a set of
transnational legal principles in thi s area would apply and interplay with the existing international
dispute settlement mechanisms ( e.g., the WIPO ADR Options for FRAND Dispute Management and

Resolution ).

108. A fourth topic would be to examine the extent to which the UNIDROIT Principles of International
Commercial Contracts might be useful for possible guidance on the contractual aspects of FRAND
license agreements (including the pre -contractual phase). The UNIDROIT Principles generally apply to

licensing contracts as, by their nature, they are principles of general contract law. In a more recent

stream of legal instruments, the Institute has been exploring how the Principles apply to certain type

of contracts, ifth ey need specific adaptations, or if they should be accompanied by special principles

(e.g., the PRICLS). Exploring the manner the UNIDROIT Principles apply to FRAND commitments and
ensuing licensing contracts may thus enhance certainty providing a shared and predictable overall

legal framework, particularly in the very sensitive area of pre -contractual behavi

communication, inf ormation discovery, steps to be taken and related liabilities), formation and
validity, performance, change of circumstances, transfer of contract, remedies, applicable law and
dispute settlement.

109. The Secretariat considers that UNIDROIT is well -suited to undertake this project. It would be
a unique opportunity to join forces with WIPO and put together the expertise of both organisations

for the examination of a topic that could substantially benefit from international soft law guidance.

It is worth highlighting that UNIDROIT was active in the field of IP law during the first decade of its
existence, designing two projects on unfair competition and has developed along the decades a
methodology for law harmonisation particularly ripe in the area of private and international

com mercial law, while WIPO is the leading organisation in the area of IP law and policy since its
establishment, mainly focusing its work on administrative coordination between IP offices and
minimum IP standards. This proposal would offer the Institute an op portunity to revisit that area of

work in partnership with the worldobés | eading organisation
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110. The Governing Council is invited to consider recommending the inclusion of a project on
standard -essential patents in the 2026 -2028 Work Programme with low priority , allowing the
UNIDROIT Secretariat to conduct additional preliminary research with WIPO in this area.

V. ONGOING LOW -PRIORITY LEGISLATIVE ACTIVITIES

111. The following sections include an account of project proposals that have been accepted in
the existing Work Programme, with low priority. The Governing Council is invited to note that ,in
light of the new context and developments in the area, the Secretariat is proposing an increase in

the level of priority of one of these existing projects.

A. Development of an Agricultural Financing Legal Guide

112. On 10 December 2021, the Government of the United States submitted a proposal for

inclusion in the 2023  -2025 Work Programme of a Legal Guide on Agricultural Financing. The idea

behind the proposal was to take stock of existing best practices on agricultura | financing and to offer,

in one instrument, a coherent, full framework to promote the development of the agricultural sector.

While existing guides concentrate on specific transactions, the added value of this project would be

to include a comprehensive a  nalysis of the various transactions throughout the entire supply chain

in agriculture, in one instrument. Further, this type of Guide would shed light on which of the existing

best practices should be used for each type of transaction, with a special focus on the less
sophisticated stakeholders.

113. The proposal suggested that the future Guide: (i) provide a comprehensive description of the
transactions more often used to access finance, with especial reference to asset -based financing and
leases, a stock -taking exercise which could be useful especial ly in less developed jurisdictions; (ii)
offer a list of existing best practices and standards following current practices in the distribution of

agricultural commodities; (iii) identify the relevant standards for each transaction/part of the chain

and pre sent an explanation on how the different standards can work together along the supply chain;

and (iv) spot gaps in existing instruments and create the foundation for possible future standards

where needed. Itis suggested that specific work be conducted on cropreceipt s, afinancial instrument
that allows a farmer or association to access finance secured with future crops. It is an instrument

that facilitates pre -harvest financing through capital markets, whereby the receipt is effectively a

bond supported by a security right in the growing crop. Although not new, it is indeed a very topical
and important sources of financing, in need of harmonised standards. Although international financial

institutions  and other organizations such as FAO have recently published guidance documents , the
considerable increase in reform activity would seem to require a template for modern regimes
ensuring a certain level of harmonization.

114. An important aspect of this proposal was its presentation of the broader picture of the
agricultural supply chain, allowing the direct linkage of the project with existing UNIDROIT projects,
such as the one on Collaborative Legal Structure of Agricultural Enterprises (CLSAE) or the project,
already finalised, on the Model Law on Warehouse Receipts . Moreover, this type of guide could
enhance and complement the use of other UNIDROIT instruments, such as the Model Law on Leasing
(2008), the Model Laws on Factoring, or even the use of the MAC Protocol to the Cape Town
Convention. Further, the instrument would offer guidance in the joint use and interpretation of other

key international  instruments concerning access to finance.

115. While the project could potentially be very valuable for both for legislators/government
of ficials and private sector stakehol der s, it mi ght be e
international standards in access to finance. As such, it can help enha nce the understanding and the

use of previous UNIDROIT instrumentsand improve consistency with other relevant standards. Further,
it can help identify areas where additional work may be required, allowing UNDROITOS | ine of work o
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private law and agriculture to continue its development. In light of the content of the instrument to

be drafted, and consistent with the proposal, a possibility would be to partner up with relevant
organisations in the sector: either a fourth joint projec t with FAO and IFAD, or another project with
the World Bank Group. Should the General Assembly agree to support this project, the Secretariat

would initiate contacts to identify a possible partner in due course.

116. The Governing Council agreed to recommend that the General Assembly include the project

on agricultural financing in the 2023 -2025 Work Programme with medium priority. There was
agreement that work should commence after the finalisation of ongoing work on private law and
agriculture . Having concluded the relevant projects, t he Secretariat considers that time has arrived

for this projectto  start work on this important and highly practical project . The project is already in
the work programme, and, although thereis a needto fort he General Assembly to agree to retain
the project in the next Work Programme, the Secretariat hopes that the Governing Council  would
agree to start work after this session and before the next meeting of the General Assembly . Any
expenditure on the project would be limited.

117. The Governing Council is invited to consider recommending that the General Assembly agrees

to retain the project on the Development of an Agricultural Financing Legal in the 2026 -2028 Work
Programme and upgrades it to high priority, allowing the Secretariat to convene a Working Group to

start work forthwith.

B. Guide for  Enactment of the UNIDROIT Model Law on Leasing

118. At its 98 ™ session in May 2019, the UNIDROIT Governing Council approved the development
of a guide to enactmentt o the UNIDROIT Model Law on Leasing as a low priority project for the

I nstitut €028 Wa&lP2oramme, on the basis of a proposal submitted by the World Bank. As
consistent with the low priority assigned to the project and due to competing priorities, no
substantiv e work was undertaken on this project between 202 0 and 2022.

1109. The practical need for the development of a guide to enactment for the Model Law on Leasing
remains. In particular, implementing States require further guidance regarding how the Model Law

on Leasing aligns with other, more recent secured transactions inst ruments that have been adopted,
including the UNCITRAL Model Law on Secured Transactions and the MAC Protocol.

120. The Secretariat suggests that this pr @)26-2G28 Werk r et ai nec
Programme as a low priority. Should the Governing Council recommend retaining this project, the

Secretariat would be pleased to consult further with the World Bank with a view to clarifying the

scope of the proposal and conducting a preliminary study

C. International Civil Procedure in Latin America

121. In 2019, the Department of International Law of the Organisation of American States (OAS)

formally expressed its interest in exploring joint work with UNIDROIT concerning international civil
procedure. Drawing from informal exchanges and conversations, and consistently with the specific
geographical mandate of the proponent, the work was meant to focus on the Latin American
jurisdictions and would be similar to previous work conducted by UNIDROIT together with the American
Law Institute (2004 ALI  -UNIDROIT Principles of Transnational Civil Procedure) and particularly the

joint work with the European Law Institute (now published as the 2020 ELI -UNIDROIT Model
European Rules of Civil Procedure) that adapted the ALI -UNIDROIT Principles to the European
regional dimension.

122. The Governing Council, at its 98 th session (Rome, 8 -10 May 2019) recommended the
introduction of the project in the Work Programme with a low priority status, pending conclusion of
the ELI -UNIDROIT project, in view of the higher priority awarded to the project on Principles of
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Effective Enforcement and considering the generality of the proposal that needed further
consultation. The recommendation was adopted by the General Assembly at its 78" session ( 12
December 2019).

123. During the 2020 -2022 Work Programme period, the Secretariat received further expressions

of interest on this project, in particular in a letter dated 8 November 2021 Correspondent Professor

Cecilia Fresnedo de A guirre. Possible synergies with the Italian -Latin American International
Organisation (lILA) were also discussed during meetings between the UNIDROIT President and
Secretariat and the IILA Secretary General.

124. In view of the above, the Secretariat would request that the Governing Council consider
recommending that the General Assembly keep the project within the Work Programme 202 6-2028
with a low priority status, and authorise the Secretariat to continue to conduct further consultations

subject to availability of resources

D. Secured transactions: Preparation of Other Protocols to the Cape Town
Convention
1. Ships and maritime transport equipment

125. Since the early stages of its development, there has been a longstanding view that there

would be merit in extending the application of the Cape Town Convention through a protocol specific

to ships and maritime transport equipment (Maritime Protocol). 4 However, due to concerns
expressed by some parts of the maritime law community, the development of a Maritime Protocol

has not progressed.

126. The Governing Council has continuously expressed support for the development of a Maritime

Protocol, but only on the basis that there was sufficient industry support for the instrument to be

successful. As such, the Maritime Protocol has been designated as a low priority project since 2013.

In recent years and as consistent with the projectds | ow pri
a range of activities to determine whether there may be increasing industry support for the

development of a Mariti  me Protocol, including; (i) participation in events organised by the African

Shipowners Association; (i) engagement with peak bodies such as the Comité Maritime International

(CMI) and the Bureau of International Containers (BIC); and (iii) monitoring of developments in other

fora, such as the CMI6s I nternational Wor king Groups on ¢
Financing of Shipping Containers, and UNCITRAL project on the preparation of an instrument on the

judicial sale of ships, currently being un dertaken by Working Group VI.

127. While there has  been no significant change in parts of the maritime law community opposing

a Maritime Protocol to the Cape Town Convention, there have been some recent legal and economic
developments that may increase the attractiveness of a Maritime Protocol. Specifically, (i) i ncreasing
use of leasing arrangements for ships, (ii) increasing need for finance to refit ships to meet
environmental regulations or acquire low -carbon emission ships, and (iii) uncertainties in the legal

regime governing legal rig  hts in shipping containers might provide an opportunity for UNIDROIT tO
further engage with relevant stakeholders to determine whether there may renewed interest in the

development of a Maritime Protocol.

128. Should the possible Maritime Protocol be retained in the 202 6-202 8 Work Programme as a
low priority project, the Secretariat would continue to monitor the developments described above,

and renew consultations with the IMO, CMI, BIC and other stakeholders in order to study further the
Protocol 6s feasibility.

4 See Article 2(1)(c) of the first set of draft articles of a future UNIDROIT Convention on Interests in Mobile
Equipment, March 1996, (UNIDROIT 1996 T Study LXXIl 7 Doc. 24 ).
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129. The Rail Protocol has entered into force  and, a s such, if the Maritime Protocol is retained as
a low priority project for the 202 6-202 8 Work Programme, there may be an opportunity to increase
the priority of the Maritime Protocol in the future, should the circumstances warrant such a decision.

130. The Governing Council is invited to recommend maintaining the preparation of a Protocol to

the Cape Town Convention on matters specific to ships and maritime transport equipment in the

2023 -2025 Work Programme as a low priority activity

2. Renewable Energy Equipment

131. At its 95 ™ session (Rome, May 2016), the Governing Council agreed to include the

preparation of a Protocol to the Cape Town Convention on matters specific to renewable energy

equipment (Renewable Energy Protocol) in the 2017 -2019 Work Programme as a low priority pro ject

(C.D. (95) 15). At its 101 s session (Rome, 8-10 June 2022 ), the Governing Council retained the

Renewabl e Energy Equi pment Protocol as a |2028-2p25iWorki ty proj
Programme .

132. Consistent with its low priority status, throughout 202 37 202 5 the Secretariat has conducted
research and monitored developments to further determine the viability of a future Protocol on

renewable energy equipment. UNIDROIT has engaged an Australian law firm (Auxlaw) to provide pro
bono assistance on this project.

133. Recent international developments have only increased the potential importance of a future
Renewable Energy Protocol. The 202 5 United Nations Climate Change Conference (COP 29) sought
to build upon commitments made under the Paris Agreement i

A stated goal of COP 29 reaffirmed the goal of tripling global renewable energy capacity by 2030

134. It appears that the Cape Town Convention could provide a potential international solution to
address some of the legal issues constraining the availability of finance for renewable energy
projects. However, further consultations are required to determine whether the Cape Town

Conventionds i nt ebasedseduredh dinanciagframetvork is the most appropriate vehicle
to address these issues.

135. Should the Governing Council agree to retain the Renewable Energy Protocol as project in
the 202 6-202 8 Work Programme, the Secretariat would (i) engage with peak international bodies
regarding the financing initiatives negotiated at COP26 (including GFANZ), and (ii) undertake
consultations with the renewable energy industry, financiers and manufacturers of renewable energy
equipment. To obtain further information on the viability of a Renewable Energy Protocol, the
Secretariat would develop and distribute a private sector questionnaire. It is anticipated that the

proposed activities could be achieved while retaining the low priority status assigned to the project.
However, the Secretariat, in light of the current favourable context, would also ask the Governing

Council to also give adequate consideration to scale the project up the priority ladder.

136. The Governing Council is invited to retain the preparation of a Protocol to the Cape Town
Convention on matters specific to Renewable Energy Equipment on the Triennial Work Programme
202 6-202 8, perhaps as a low priority

V. PRELIMINARY PROPOSALS DEEMED IN NEED OF FURTHER DEFINITION
A. Proposal from the Ministry  of Justice of Lithuania
137. On 21 November 2024  UNIDROIT received a communication of  the Ministry of Justice of the

Republic of Lithuania proposing the following topics for inclusion in the upcoming Triennial Work
Programme: (i) renewable energy equipment; (ii) algorithmic contracts and private international
law; and (iii) the digitalization o f civil justice.
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138. The Secretariat is grateful to the Ministry of Justice of Lithuania for the proposal and the
interest shown in the work of the Institute. The proposals, defined very broadly, did not include any
explanation or justification. As such, they would need further definition to be assessed and explained

by the Secretariat with a request for inclusion in the Work Programme. In any case, the Secretariat
has the following comments.

139. Concerning (i), the Secretariat understands the proposal as making reference to the Protocol
on renewable energy, which is an item already in the Work Programme.

140. Regarding (i), the topic would seem to be a fully -fledged private international law matter
This Secretariat has consistently avoided undertaking full private international law projects , in the
context of comity and collaboration with our sister organisation, the HCCH .

141. As to the digitalization of civil justice, the topic, of great practical importance, does not seem
to have a clear normative content. It would seem more apt for an organisation which provides
technical assistance to states.

B. Proposal from the Government of Chile

142. On 12 December 2024, UNIDROIT received a proposal from the Embassy of Chile to Italy, to
consider the elaboration of a guide or model law with substantive rules relating to capacity, to be
carried out in cooperation with the Hague Conference on Private International Law.

143. The Secretariat respectfully requested additional information to be in a position to understand
the scope and feasibility of the project on legal capacity, to which the Government of Chile agreed

to postpone the proposal making the following considerations : (i) that Ait would seem n
consult experts in transnational and comparative law from different countries in order to identify the

essenti al problems related to the capacity of natural per
diversity of su bstantive laws in the different jurisdictions on this matter, which also belongs to the

internal public order of each Stateo; and (ii) recognise i
issue and the need to obtain background information about the pro blems that current differences

can cause in transnational private |l aw (€é€) There are sever

regarding natural persons, such as the capacity to exercise their legal rights, the differences in
regulations about age of ma  jority (legal adulthood) in different States and the consequences and

international i mportance of incapacities and interdictions:
entities, since there are differences in the application and scope of the ultra vire s doctrine in different
States and in the treatment and recognition of forming | eg:

144. The Secretariat is grateful to the Government of Chile for the proposal and the interest in

UNIDroIT & svork, and deems the topic proposed, whose contours are now more defined, a potentially
interesting project. Subject to the availability of resources, the Secretariat would propose to conduct
limited exploratory work, discuss with the HCCH PB, and initiate a dialogue with the Government of
Chile which may end up in a future, fully articulated proposal for future work.

C. Proposals from the Government of Poland

145. On 16 December 2024, UNIDROIT received an email containing several proposals from the

Embassy of Poland to Italy, including one proposal to begin work on (i) real estate transactions as
part of commercial investments ; (i) continuing work on bank i nsolvency ; (iii) to begin exploratory
work in the field of implementation of new rules on Artificial Intelligence ; (iv) and to undertake a

project in the field of Financial law / Compliance / Fighting economic crimes

146. As to (i), the proposal is briefly defined and justified as follows: the guide ought to ref
the conditions that must be met in the case of real estate transactions as part of commercial
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invest ment so. Further, it i s stated t hat t he gui de woul d
concerning Arules regarding the requirements fulfilled when
as with rules governing the functioning and legal effect of real estate registries. These differences -

soitisalleged - fimay di scourage entities from purchasing real est e
information on how to determine the | egal status real es’
international cooperation in this field.

147. Concerning (i), in the brief description of the proposal it is stated that consideration be given

ito extending the work [on bank insolvencyfpropésingsatsddbr oader c
principles which contracting parties, arbitrators and judges may decide to use.

148. Regarding (iii), the proposal is for exploratory working the area of the fii mpl ementation of
new rules concerning Artiifraclimdi ngtferl d s gemsieb Itfoudghods i ness co
the Al system lifecycle, involving co -operation with suppliers of Al knowledge and Al resources, Al

system users, and other stakeholders; clarifying the information regarding Al systems that

constitute transparency and responsible disclosure; underscoring the need for jurisdictions to work

together to promote int eroperable governance and policy environments for Al, as the number of Al

policy initiatives worl dwide surgeso.

149. As to (iv) the pr op cfedailenessoohAnger-MenéethnelLdundering regul at
and, i n particular, the drafting of fAa | egal or contractual ¢
practices and advice for a variety of beneficiariesodo, as we

150. The Secretariat is grateful to the Government of Poland for the proposals and the interest

shown in the work of the Institute. As to (i), the Secretariat is unsure about the proposed scope of

the project. Further clarification would be needed to proceed to an assessment from our side.
Proposal (ii) is undefined. It is unclear what the content of such principles in the area of general

insolvency law would be, and, in any case, general insolvency law has traditionally been a matter

addressed at UNCITRAL. Ast o (iii) and (iv), the content is predominantly -if not fully - regulatory in
nature, and therefore outside UNIDROIT & snandate.

151. The Governing Council is invited to consider the proposals and not to recommend their
inclusion in the Work Programme due to the insufficient definition of the scope, incomplete
justification of the proposal, or due to the proposal being outside the Instit uteds mandat e.

VI . ACTION TO BE TAKEN

152. The Secretariat would invite the Council to consider the information provided in this
document, its Annexes, as well as in the related documents, and to make recommendations to the

General Assembly on the topics and activities to be included in the 202 6-202 8 Work Programme,
including their relative level of priority
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ANNEXE | - PROPOSAL FROM THE WORLD BANK GROUP

WO LDBAN GROUP

Ivor Istuk
Senior Financial Sector Specialist

March 28, 2025

Prof, lgnacio Tirado

Secretary-General
[nternational Institute for the Unification of Private Law - UNIDROIT

Proposal for the Development of a Model Law or a Guide on Legal and Begulatory
Aspects of Investment=Based Crowdflunding (debi and equity)

Dear Professor Tirado,

I am writing to you on behalf of the Financial Inclusion, [nfrastructure and Access Unit of the
World Bank, an instifution that has been pleased to collaborate with UNIDREOIT on several
significant instruments, including our most recent collaboration on the Model Law on Factoring
and its Cruide 1o Enactment. Building on this constructive partnership and UNIDROIT s esteemed
legacy in advancing international private law, [ would like to respectfully propose a new initiative
fior consideration: the development of a guide or a mode] law for investment-based crowdfunding.
This increasingly relevant financial 1ol offers considerable potential for economic development,
and a harmonized framework could assist jurisdictions in promoting inmovation while ensuring
stakeholder protections. | would welcome the opportunity to explore how this idea might align
with UNIDROIT s engoing waork and our mutual objectives,

Proposal

Investment-based crowdfunding has emerged as a novel mechanism in modemn finance, enabling
small and medivm-sized enterprises (SMEs) to access cupital by connecting with a broad spectrum
of investors through online platforms. This innovative approach democratizes investment
opportunities, allowing retail investors to participate in ventures previously accessible only to
institutional investors but also enabling SMEs to tap finance from public through issuing securities
within & framework that lowers transaction costs of offering sccurifies o the public when
compared to traditional capital market rules. However, the rapid growth of this sector has outpaced
the development of cohesive legal and regulatory frameworks, leading to a fragmented landscape
that poses challenges for cross-border investments and exposes investors 1o potential risks,

Building on our experience with client countries, the World Bank recognizes countries” interest in
crowdfunding and it potential as a valuable alternative financing source for SMEs. In response, we
have been actively engaged in legal and regulatory technical assistance projects, helping countries
assess their exisling frameworks and implement necessary reforms to support the growth of this
financing model, We are also aware of other intermational financial institutions thai have done the
same, However, the absence of robust intemnational standards continees to pose a significant
challenge to the effective implementation.

1518 H Sareet, MW » Washingion, TN 20433 » U5A
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The absence of standardized legal rules, guidance as well as regulations across jurisdictions creates
a gap undermining policymakers™ ability to introduce necessary reforms to facilitate the
development of the instrument and presents significant barrier for both issuers and investors as
well as. For issuers, navigating diverse legal requirements can be cumbersome and costly,
potentially stifling innovation and access to capital, Investors, on the other hand, face uncertaintics
regarding the protection of their investments, especially when engaging in cross-border
transactions.

The proposed Model Law or Guide could comprise two key components: one addressing private
law considerations related to crowdfunding investments primarily led by UNIDROIT, and the
other outlining the regulatory framework necessary to facilitate licensing, ensure the sound
operation of platform operators, and protect investors, among other essential aspects contributed
1o by the World Bank and other relevant partners. Based on that approach a Model Law or Guide
could envompass these lwpics and any other pertinent issues, drawing inspiration from / relying on
the esteemed work of UNIDROIT, UNCITRAL, and other respected institutions, while providing
clear and valuable guidance on:

« Contract Law Aspects: Agreements between platform operators, issuers, and investors -
Terms of service defining the platform’s role (e.g., intermediary, custodian, or agent),
Dispute resolution clauses, Subscription agreements for purchasing sccunties, Default
provisions for non-payment (debt);

« Property Law Aspects: Transfer mechanisms for securities (e.g., via platform or direct
registration with issver), Platform’s role in holding securities or funds on behalf of
investors (e.g., nominee or trust structures), Segregation of client assets from platform
assets to protect investors in case of platform insolvency, Creation and enforcement of
secunty interests for debt crowdfunding (e.g., liens on 1ssuer assets) to secure repayment,
Prionity ol investor cluims in issuer bankruptey, Legal status of digitally issued securities
(e.g.. tokenized equity or debt), transterability and ownership verification via electronic
records or blockchain;

« Civil liability (extra-contractual liability / tort): Negligence by platforms (failure to
conduct adequate due diligence on issuers, leading to investor losses), Fraud or
Misrepresentation (issuers providing false financial data or misleading business projections
/ platforms exaggerating investment opportunities or failing to disclose risks), Breach of
Fiduciary Duty (platforms acting as agents or custodians owing dutics of care and loyalty
to investors, conflicts of interest), Liability for Platform Failures (losses due to technical
glitches, cyberattacks, or operational errors (e.g., failed transactions);

« Company Law Aspects: [ssuer Govemance (minority sharcholders rights. dilution
protections for crowdfunding investors, director duties to minority shareholders),
Accountability of platform directors to investors or issuers, Mechanisms for exercising
shareholder rights (c.g., proxy voting via platforms), Exit strategies (e.g., buyback
provisions, secondary market sales);

» Commercial Law Aspects: Legal framework for public offers of equity or debt
instruments via platforms, Enforceability of electronic signatures and contracts under e-
commerce rules, Rights to withdraw or cancel investments within a cooling-off period (if
applicable), Remedies for unfair contract terms imposed by platforms or issuers;

« Insolvency Law Aspects: Protection of investor funds and secunities held by platforms
(c.g., nng-fencing assets), Priority of investor claims over platform creditors, Ranking of
debt crowdfunding investors as creditors (secured vs, unsecured), Equity investor rights in
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liquidation (e.g., residual claims after creditors), Recognition of investor claims in foreign
jurisdictions if platforms or issuers operate internationally;

« Electronic Commerce Law Aspects: Given the online nature of crowdfunding, electronic
commerce principles are critical to the legal relationships. These include validity of online
agreements between platforms, issuers, and investors and electronic delivery of disclosures
and notices;

« Dispute Resolution Aspects: Ability of investors to collectively sue platforms or issuers
for widespread misconduct, Contractual agreements specifying alternative dispute
resolution methods;

+ Enhancing Investor Protection: Establishing uniform disclosure requirements and due
diligence standards to ensure that investors have access to reliable and comprehensive
information.

« Facilitating Cross-Border Investments: Creating a consistent regulatory environment
that reduces legal complexities and fosters investor confidence in international
crowdfunding opportunities.

« Promoting Market Integrity: Implementing standardized operational requirements for
crowdfunding platforms to prevent fraud and ensure the reliability of market
intermediaries.

The work could draw on international best practices, including insights from the World Bank’s
Consumer Risks in Fintech: New Manifestations of Consumer Risks and Emerging Regulatory
Approaches, which highlights global approaches to crowdfunding regulation. Additionally, the
European Bank for Reconstruction and Development’s (EBRD) Best Practices Guide offers
valuable contract law content that can inform the private law components of this proposal.

To ensure the success of this initiative, we propose that UNIDROIT lead the development of the
Model Law/ Guide with World Bank acting as a partner. Given the inclusion of regulatory
guidance alongside private law, a partnership or collaboration with other relevant bodies such as
10SCO would strengthen the project’s legitimacy and scope.

By standardizing important legal and regulatory aspects, we can enhance investor confidence,
facilitate cross-border capital flows, and support the growth of SMEs globally. We propose that
UNIDROIT undertake this initiative, leveraging its expertise in formulating international legal
instruments to create a cohesive framework that addresses the complexities and nuances of
investment-based crowdfunding.

We look forward to the opportunity to collaborate with UNIDROIT and other stakeholders in this
endeavor to promote financial innovation while safeguarding the interests of all participants in the
crowdfunding landscape.

Thank you for your time and kind consideration.

Sincerely,

/ u—/«(fg—[,___-————

Ivor Istuk
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ANNEXE 1l i PROPOSAL FROM THE ITALIAN INSTITUTE FOR THE
SUPERVISION OF INSURANCE

SULLE ASSICURAZIONI

Rama, 15 aprile 2025

Prof. Ignacio Tirado

Secretary General UNIDROIT

Via Panisperna n. 28 00184 Rome
Italy

Per email:i.tirado@unidroit.org

Subject: Proposal for a study on the Insolvency of insurance enterprises and harmonization of

national regimes.
Dear Professor Tirada,

IVASS has greatly appreciated the work carried out by Unidroit on bank insalvency and
we congratulate you on the excellent result achieved in the drafting of the Legisiative Guide
which will soon be published.

We belleve it will be a milestone towards the creation of an even more robust and shock-
resilient financial system, the achievement of which is facilitated by the adoption of shared
international standards that legislators around the world can easily transpose into their national
framework. This harmonization effort in support of financial stabliity would however be
incomplete without including in Its scope such important financial actors as insurance
enterprises. It is now a commaon understanding - after the 2008 financial crisis - that not only
banks, but alse insurance companies may have systemic implications and negative externalities
in @ wider sense when they fail. At the same time, we are aware that there are several issues
when dealing with the crisis of insurance companies that may deserve spedfic attention, due to
some peculiarities in the insurance business.

Therefore, now that that the Legislative Guide on banks is about to be published and the
analysis on a number of shared matters can benefit from the elaboration of the standards for
the banking sector, we think the time is ripe for starting a parallel project on the liquidation of
insurers,

To this aim, we wish to identify some of the reasons that suggest extending the scope
of the analysis to the insurance sector.

It is widely recognized that public interest considerations may be relevant for insurance
companies, a key reason why many jurisdictions supervise insurance companies - like banks -
as financial institutions and exclude them from the general corporate insolvency laws. There is
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a public interest in ensuring that the sector that protects individuals and businesses from acute
events (property and casualty insurance) and offers financial security to support morbidity and
mortality (life and health insurance) are well-suparvised. Furthermore, the growing dimension
of insurance companies together with the increasing complexity of their business and their
product lines have made regulators fully aware (especially after episodes like the AIG failure) of
the potential harm that can occur if 3 large insurance company, with assets primarily invested
in bonds and stocks, were to fail in a disorderly manner,

Before the global turmaoil, these systemic risks were not established assumptions and
insurance rules were substantially less harmonized across national jurisdictions than was the
case with other financial services such as banking. The global financial crisis demonstrated that
insurance companias are now interconnected with banks and other financial intermediaries such
that they generate and are sensitive to systemic risks affecting the stability of the entire financial
sector,

Since the 2008 financial crisis, significant progress has been made in the development
of international standards for both the enhancement of the regulatory prudential framewoaork and
the design and operation of recovery and resolution regimes.

At the international level, a first move in that direction was made by the Financial
Stability Board (FSB) in 2014, when It supplemented the 2011 Key Attributes (KA) with the
Inclusion of an insurance-specific annex giving guidance on how the application of the core
principles should be tailored to insurcrs and how to cnsure that the spocific objective of
protection of policyholders. According to the Key Attributes, Insurance national resolution
reqimes should include a broad range of powers to enable the resolution authority to achieve
the objectives of the KAs, including powers to ensure the continuity of systemically important
functions and “liquidation options that provide for the orderly closure and wind-down of all or
parts of the firm’s business in a manner that protects insured depositors, insurance policy
holders and other retall customers” (see Preamble, par. 3 (i)). However, as it is the case for
banks, despite liguidation options being described as part of a resolution regime, the
convergence process sought by the Key Attributes is limited to the general powers, tools and
elements of a resolution legal framework that are specifically described therein and are not
intended to affect insurer insolvency regimes in member jurisdictions.,

This means that member jurisdictions keep their discretion in regulating insurance insolvency
proceedings, including as to whether the court might be involved in these proceedings and with
what powers.

Principles on Insurance resolution regimes were also developed by the International

Association of Insurance Supervisors (IAIS) in 2019 in the Commeon Framewaork for the
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Supervision of Internationally Active Insurance Groups, which includes requirements regarding
effective resolution, the submission of recovery and resolution plans, and the development of
cross-border cooperation agreements. The Common Framewok also makes no reference to the
winding-up of insurers,

As regards the situation in Europe, the EU Parliament, based on the recommendations
set out by EIOPA and taking into account the FSB KA, has recently issued a directive establishing
an EU Recovery and Resolution framework (directive 2025/1/EU; also knmown as IRRD),
essentially inspired by the BRRD and aimed at adequately protecting policyholders as well as
rmaintaining financial stability in the EU.

Similarly to the BRRD, the IRRD also sees resolution of insurers as an exception to be
activated anly if liquidation under ordinary insolvency proceedings would not be warranted. This
case is most notably when the insurer provides critical functions to the economy, or when its
liguidation might threaten financial stability, or when its liquidation would trigger the failure of
multiple smaller insurance companies in the sector. The IRRD covers resalution, while liguidation
is regulated by national insolvency laws,

Several jurisdictions have already adopted or are in the process of developing specific
resolution regimes for insurance companies in ling with the FSB standards, and the EU Member
States will have to implement the IRRD within the next two years. As for banks, therefore, such
efforts could lead to a situation of harmonized resolution regimes that are not accompanied by
harmonized insoivency regimes, Such a scenario is problematic for insurers as it is for banks.

First, it is worth noting how the need to address problems created by the interference
of multiple jurisdictions in the lack of a harmonized framework Is particularly sensitive for
insurers, considering the important role that cross-border business plays in the insurance sector
{11, If we look at re-insurers, cross-border business is even by far the rule in that market, which
is highly concentrated in the hand of big global players operating across borders to enter new
markets and diversify risks {7}

Should a large cross-border refinsurer fail today without fulfilling the requirements for
the application of a resolution regime, it is not clear whether the pitfalls and misaligned
incentives deriving from the interference of various insolvency regimes could be avoided.

! schoenmaker gnd Sess (Cross-Border Insurance in Europe: Challenges for Supervision, February 2016) find that in
Europe crogs-border business in ingurance is higher than in banking. They identify more than one third of insurance
premiums as being attributable o some form of cross-porder business in a wider sense (le., including business via
subsidiaries). By far the largest part of cross-border business is performed through subsidiaries which are subject to full
supervision in the host country. Taking on a narrower focus, cress-border premiums via branches or under the EU single
market's freedem to provide services account for less than 10 percent of total insurance premiums, with rates being
higher for reinsurance and ron-life insurance than for life insurance.

2 at the same time, re-insurers are being increasingly perceived a3 8 source of systemic risk, in relation to bhe
“ratrocession market” that links the majority of reinsurance campanles worldwide and their grewing exposure te adverse
syStemsc events owing to climate changes
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One of the most delicate issues linked to the current diversity in national insolvency
frameworks is the uncertainty about the outcomes of liguidation procedures. This uncertainty
may even hinder the effective application of resolution tools (when the relevant conditions are
satisfied), given the difficulty of carrying out in a theoretical bankruptcy scenario - that constitute
the reference for the no-creditor-worse-off condition (3)- a valuation of claims that are, in
principle, wholly or partizlly dependent on an uncertain future event. This uncertainty may
prevent authorities from agreeing a global resolution strategy and give rise to disputes ex post
on the legitimate amount,

As far as insolvency remains regulated at national level by national insalvency laws,
diversity of regimes an creditors’ hierarchy may hinder cooperation amang authorities, while
differences in the institutional setting may constitute an obstacle to effective and smoath
implementation of liquidation tools in different jurisdictions. Some jurisdictions treat liquidation
as a procedural stream separate from a narrower resalution stream, which may be managed by
distinct authorities, and which may face practical difficulties in clearly disentangling the twa, for
example through inconsistent entry conditions. Others have in place a single-track model
whereby Insurance liquidation is managed by a single administrative authority (in some cases
with the involvement of courts).

There are, in addition, some specificities in the insolvency of insurers, which need to be
addressed in a coordinated manner, a result that can be achieved only within a harmaonizad
framework. In this respect, it is useful to highlight some fundamental differences between
insurers and banks in the impact of failures, which would need to be reflected in a liguidation
framework for insurers.

The basic feature of the non-life insurance contract is that the policyholder buys financial
protection against one or more specific insured events and the insurer sets reserves against the
estimated total costs of claims should the events occur, The soundness of an insurer is key, as
adequate funds need to be maintained to cover future obligations.

Life insurance products may be structured In varlous ways, offering different degrees of
protection and multiple forms of investments, including term life insurance, universal life
insurance, group life insurance, pensions, savings, critical health, permanent health,
supplementary medical insurance, and a range of other insurance products.

¥ The F58 indicates nermal insshvency proceedings as the benchmark scenario against which the (exceptional ) alternative
of resolution |s assessed. Article 55 of the IRRD state that sharehclders and creditors “receive in satisfaction of their
claims at least as much s what they would have received if the undertaking under resoiutson had been wound up under
normial insoheancy proceedings™ (no creditor worse aff grinciple), Article 56 IRRD provides for @ valuation to be conduchsd
to assess whether the treatment of sharehelders and creditors under normal insolvency praceedings would differ from
that under resolution.
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A potential imbalance may exist in the contractual relationship between the insured and

the insurer, as insurance liabilities are long-term and prefunded. The insured pays consideration
(the premium) at the very beginning of the contract, but before the insurer Is called on to
perform its obligation, time may have changed the financial situation of the insurer. This
patential for declining viability has led national jurisdictions to enact licensing and capital
regulations and supervisory frameworks to oversee the long-term viability of insurers.
In the event of an insurance company becoming insolvent, the interplay of multiple stakeholders
{with differing and often conflicting agendas) coupled with issues such as the estimation of long-
tail claims, realisation of reinsurance assets, and unravelling of pool and other arrangements,
makes for a challenging process which is not easily shoehorned into standard insolvency
procedures.

The function of a liguidator is to estimate creditors’ claims and distribute the assets of
the estate, in accordance with statutery prierities. However, an insurance liquidator cannot be
sure of making a fair and equal distribution at an early stage due to the significant risk of
underestimating future claims, particularly where the insurer has written long-tail business. The
potential delay in distributions, coupled with the costs involved in a lengthy liquidation process,
means liguidation generally offers a poor result for insurance creditors.

Policyholders in many jurisdictions hawve a preferential treatment compared to
other creditors, but there may be divergences also in the ranking of policyholders which create
issues for cross-border recognition, since the public policy ground might be invoked to challenge
the treaotment of croditors in & host juriadiction under the credilon limairchy in Une Doeie
jurisdiction. Furthermore, the lack of harmonized rules on IG5 (insured guarantee schemes),
does not ensure a same |level of protection to policy holders in different jurisdictions, with the
risk of discrimination based on the nationality of crediters. Many insurance companies, even
mid-size entities, have assets and offer products and services in multiple jurisdictions and there
are risks of jurisdictions ring-fencing assets on fallure, with no agreed upon principles or rules
for recovery of or fair allocation of the value of assets on liguidation. There is a public interest
in designing effective cross-border cooperative practices that may mitigate some of these
patential harms to insurance policyholders.

Furthermore, given the complexity of the balance sheet of insures, with assets often
consisting of large real estate components, insolvency procedures tend to last many years, with
inevitable waste of resources and depreciation of values. It would therefore be useful to consider
the possibility to have recourse also in liquidation proceedings to such tools as the partial
transfers tool for the sale of separate portfolios or assets that can be readily liquidated, or such
as the bridge bank to separate the most problematic part of the assets from the rest of the
business, There is need to examine the most effective tools for such liquidation proceedings,
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such as the degree to which effective liquidation can be accomplished throuwgh administrative
expertise/structures rather than lengthy court proceedings. Insolvency proceedings can trigger
a number of unigue technical rules that are common in some jurisdictions but may not receive
the same treatment in other regimes. Among these are provisions that govern set-offs of claims
and credits, acceleration and estimation of claims, when payments before commencement of a
proceeding may be deemed to be reversible preferences, when such payments may constitute
fraudulent or voidable transfers, and other such rules.

An important aspect which also deserves harmonized rules concerns the effects of the opening
of an insolvency proceeding on insurance contracts. A pre-requisite in order to preserve the
value of the business and enable a transfer of paortfolios is to allow continuatien of existing
contracts and related coverages for an appropriate time period upon opening of the proceeding.
This time period may differ among jurisdictions (it may go from 30 to 60 days from the date of
publication of the decision to withdraw the license), or may not even be contemplated, thereby
resulting in different cutcomes of the liquidation process (and different degrees of protection of
policyholders) across jurisdictions. A connected aspect is the right of withdrawal that may be
granted to policyholders by some jurisdictions as an effect of the opening of 2 bankruptcy
proceading. The exercise of this right may have the same disruptive effects of a cessation of
insurance contract, as it would worsen the situation of the firm and be an obstacle to an orderly
transfer of its business.

Finally, any harmonization initiative should set rules for the establishment and functioning of
insuldice yuaidanlee schgnms (IGS), including dnaigeients belween nalional 1G5s, so as o
create a level playing field for all policyholders in terms of minimal coverage amounts,
requirements for participation, administration and cross-border cooperation. Such rules should
also enable an IGS to finance transfers and other liquidation strategies that would result in better
returns to creditars of the failing entity.

In our view, a study on the liguidation of insurance companies would begin to clarify and
address all these issues, offering legislative guidance for jurisdictions that continue to struggle
with how best to deal with insurance company insclvency.

Conclysign: The effective management of failure of insurance companies, especially in cross-
border scenarics, requires appropriate rules to prevent adverse effects on the protection of policy
holders and avoid financial stability issues. Whilst progress has been made by the adoption of
resolution regimes around the world, critical gaps remain due to the fragmentation of national
winding-up regimes for insolvent insurers, which may hinder the observance of the NCWO
safeguard and the cross-border recognition of resolution measures. In addition, the lack of
harmonized and effective transfer tools to be used in bankruptcy proceedings risk to be an
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obstacle to a value maximizing and orderly liquidation and would fail to grant adeguate
protection to policyholders. To aveid this, international harmonization is of the essence. We are
convinced that UNIDROIT, sfter successfully completing its study on the insolvency of banks, is
the best positioned Institution to take a leading role for the development of a parallel guidance
on the liquidation of insurers. IVASS would be delighted to be invalved in the project and give
you any assistance you deem helpful.

Yours sinceraly,

Monica Marcucd

(Y el R LD 04
‘General Counsel
IVASS
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ANNEXE 1l 7 PROPOSAL FROM FIDIC

FIDIC International Federation of Consulting Engineers
The Global Vioice af Consulling Engineers

Geneva, 4 April 2025

BY E-MAIL

The Secretariat of the International Institute for the Unification of Private Law — UNIDROIT
Via Panisperna, 28

00184, Rome, ltaly A/C: Secretary-General — Prof. Ignacio Tirado

E-mail: i.tiredo@unidroit.org

info@unidroi

Re.: Proposal for & joint project between the International Federation of Consulting Engineers (FIDIC
and the International Institute for the Unification of Private Law [UNIDROIT] on intermational general

principles of construction and engineering contracts

Dear Secretary-General Prof. [gnacio Tirado,

1. On behalf of the International Federation of Consulting Engineers (“FIDIC") and, following a recent
Virtual Workshop erganized by UNIDROIT in cooperation with FIDIC, we are pleased to invite
UMNIDROIT to undertake, together with FIDIC, a project aiming at developing imternatienal general

principles of construction and engineering contracts (the “Project”).

2. Background: FIDIC conmtracts are the most widely used intermational standard forms of
construction and engineering contracts and are globally applied on international and domestic
projects. FIDIC contracts are developed by a pool of experts with multdisciplinary backgrounds
[engineers, legal experts, construction professionals), are compatible with various legal
jurisdictions, are available in 28 languages, and are adopted by multlateral development banks.
FIDIC contracts represent the best practice in contracting within the construction and engineering
sectors worldwide.

3. Experience with the use of FIDIC forms of contract has shown that many countries have not yet
developed modern laws dealing with construction and engineering contracts. These laws may be
based on old or traditional civil law, commeon law, or Islamic law principles and may not adeguately

regulate modern forms of construction and engineering contracting.

4. While FIDIC provides a globally recognized set of rules in the form of standard forms of contract
and guidance documents, the absence of universally accepted legal principles and regulations for
the construction and engineering sectors means that parties, legislators and international arbitral
tribunals are left to navigate complex legal issues arising cut of international construction projects
without any intermational model to guide them. This can result in contradictory interpretations of
contract terms and unpredictable legal outcomes.

FIDIE SECRETARIAT F
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%. Proposal of the Project: To support the harmonization of law and improve the international legal
framework for the construction and engineering sector, the development of intematienal general
principles, in the form of a soft law, addressing specificities of construction and engineering
contracts and supplementing UNIDROIT Principles of International Construction Contracts (UPICC)

could provide significant value.
6. The Project, which is explained in more detail in the attached document (Annex 1), would:
{a) sim at developing an international soft law instrument dealing with construction and
engineering contracts based on general contract law principles, rules of the UPICC, and

international best practices.

(b

—

seek to adapt the UPICC to the specificites of construction and engineering contracts, on the
basis of, among other things, FIDIC's international practice and experience.

{c] =im at addressing internationally recognized construction contract isswes and problems arising
from, inter alia and as examples only, matters such as design liability, variations, role of the
contract administrator (engineer), time-bar provisions, substantial completion and defects
liability, claims and mult-tier dispute resolution mechanism (including dispute boards), in order

to create modern, universally acceptable legal principles in relation to these topics.

7. FIDIC understands that the Project is aligned with the values and objectives of both organisations,
especially considering that:

a. The Project will assess if and to what extent UPICC already meets the demand of the
imternational construction and engineering industries and, where it does not do so,
those areas will be identified and consideration given to developing best contract
principles for them.

b. Such international principles would serve all of the six types of uses listed in the
Preamble of the UPICC.

. The Project will not aim to develop model clauses or a sets of conbtract provisions, as
they are already provided for in FIDIC standard forms of contract. By producing
inernationally acceptable principles, the aim will be to provide a better international
legal environment for the performance of international construction and engineering
contracts.

&. Please note that the Project (Annex |} is an inftial draft. FIDIC would welcome comments and inputs
frem UNIDROIT on the subject.
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S. FIDIC understands that the Project would benefit from the combined expertise of two
organizations and suggests a joint Project where we would act as co-sponsors. FIDIC would like to
retain the flexibility to adjust its level of involvement as needed throughout its course. Whether
we decide to remain fully engaged or scale down our participation, we aim to ensure that our
contribution can adapt to the evolving needs of the Project, our strategic priorities, and our
availability.

10. We would be happy to discuss the details further and explore how we can move forward together.
FIDIC looks forward to working with UNIDROIT on the Project and waits for any suggestions for

modifications to the Project that UNIDROIT may deem appropriate.

Yours sincerely,

O o~

Daduna Kokhreidze FIDIC Chief Legal and Contracts Officer

FIDIC SECRETARIAT ; —
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Annex |
Proposed Project: General International Principles of Construction and Engineering Contracts

B Need for a new international legal instrument and potential uses

1. The development of am international instrument containing Principles and Rules on
construction and engineering contracts could be wseful for many reasons, including the
following:

a. A number of legal systems lack a modernly developed law to deal with construction
and engineering contracts. The new instrument could serve as a model for domestic
legislators. This instrument could alse be used as a reference point for the
interpretation of demestic law in accordance with best international practice. The
instrument would be useful not only for countries lacking modern construction law,
but more generally also in the relationship between parties from different States, for
example, when there is a need to “intemationalize™ a contract so as to aveid the
application of inappropriate domestic law.

b. There exists a good amount of international experience of the use of standard forms
of construction and engineering contract {particularly FIDIC forms that provide for a
fair and balanced risk/reward zllocation and approach, which is perceived as being in
the best long-term interests of the partes through the active involvement of neutrals
such as the engineer — when fulfilling his dispute determination role - and the dispute
board]. The new Project could extrapolate from, and clarify, existing principles and
rules embodied in standard forms(for example, principles regulating wariations,
substantial completion and takimg-owver, design and defects liability, changing
circumstances, dispute avoidance and resolution through a dispute board, role of a
professional such as an engineer, time-bars, etc.), and use them to help develop a
model set of international construction conmtract principles.

c. This legal frAmework would provide default rules that would apply to deal with matters
that contracting parties had not addressed in their own contracts. The instrument
would not, however, aim to provide sample model clauses, though it could draw on
the content of those used in FIDIC ferms of construction and engineering contracts to
provide guidance in developing a legal principle.

d. Thenew instrument would, because of the methodology of work used [working group
composed of experts coming from different legal traditions; ample consultations with
governments and stakeholders; approval by an intergowernmental organisation),
produce a set of international principles and rules that are perceived as fair and
culturally neutral by parties from different countries.

e. The UPICC contains general contract principles and rules, which may suffice for certain
issues but need to be adapted or complemented so as to take account of the
specificities of construction and engineering contracts and offer more complete
guidance to legislators and contracting parties.
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2. The Project would aim to: (a) identify the legal gaps (or lack of law), and assess the different
principles of construction contracts used, in varicus jurisdictions; (b) identify areas where
existing national laws do not align with intermational best practice; (c] assess to what extent
the UPICC contains principles that address issues specific to construction and engineering; and
[d) develop internationally acceptable principles based on the best practices, t=king FIDIC's
experience, as reflected in its standard forms, into consideration.

Selected specific aspects that could be usefully covered by the new project

3. Below are a few examples of the specific topics that could be addressed:

Design liability

4. This element would be relevant when a design-build contractor is giving a fitness-for-purpose
warranty for the works when completed, which has been introduced in FIDIC's standard forms.
On this issue, different legal tradinons take different approaches, with some extending that
warranty to ten years from completion while others providing for no such warranty, and this
can also have a bearing on the issue of the liability of subcontracters. Developing a harmonised
principle based on international practice could be helpful and instructve.

Defects liability

L. Im furtherance to the above, different jurisdictions provide for different defects liability regime.
Some will treat design defects as any breach of contract, with a right for an employer to claim
damages subject to discharging its burden of proof and to the applicable limitation period at
contract law. Others will allocate a specific liability duration for certain defects (structural,
causing unfitness-for-purpose, causing equipment mafunctioning, etc.), with a strict liability
imposed on the contractor. Treatment of patent and latent defects also wvary between

jurisdictions.

Role of the contract administrator {engineer)

6. The role of the contract administrator [engineer) is not well understood in some, most commonly
civil lawi, jurisdictions. The provision for a third person, hired and paid by the employer, making
"fair” determinations on claims and engaging in dispute resolutions under the conmtract is a

common law tradition and provided for in FIDIC's model contracts.

Contractual Time - bars

7. Contractual time bar provisions are common in international construction contracts. However,
they tend to generate much controversy and there is uncertainty about the validity of these
provisions in certain countries, in particular those providing for an obligation to perform a
contract in good faith. Among other things, time-bars are often confused with limitation
periods and are sometimes invalidated on that ground when, under applicable law, a limitation

peried cannot be reduced in length to the extent contemplated by a time-bar.

Multi-tier resolution clause and dispute boards

E. A mult-ter dispute resolution mechanism is common in international construction and
engineering contracts, as claims are endemic in construction, and dispute boards, being often
one of the tiers, play a central role im dispute avoidance and adjudication. However, these
procedures are not well understood internationally and have given rise to much comtroversy
and uncertainty, as illustrated by published international arbitral awards.
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10.

11.

12.

13.

Scope of the project: types of contracts

Types of contracts: It is proposed that the project encompass both construction contracts, as
well as contracts for the provision of design and engineering services. Whilst the engineering
component can, under some contracts, be integral to construction contracts (such as in design
and build contracts), this is not the dominant medel internationally and it is recommended to
include design and engineering contracts within the scope so as to cover the traditional
design,/bid/build scenaric (design done by a professional, based on which a contractor is
recruited to build the works as a result of a bidding procedure processed by the employer).
international vs domestic contracts: Though the natural target of the new instrument would
be international contracts in line with the UPICC's Preamble, the new instrument could provide
a wseful tool for domestic law legislators, judges, adjudicaters and other neutrals interpreting
domestic laws, in the same way that the UPICC has already been widely used by the same
persons.

Scope of the project - parties involved: International construction and engineering contracts
do not differentiate between those involving two commercial parties and those involving the
participation of a 5tate or other public entity. Therefore, it is proposed that the project
encempasses all such contracts, regardless of the nature of the parties invohed. The focus
wiuld be on the commercial aspects of these contracts, whether a private party or a 5tate or
state agency is involved.

Scope of the project - procurement of contracts: There might be aspects of procurement that
should be dealt with together with dealing with a construction comtract. It is proposed that this
subject be considered by the working group, taking account of the existence of other
instruments in this area of the law (e.g.: those developed by UNCITRAL).

Result and format: the aim of the project would be to produce a soft legal instrument on
general principles of intermational construction and engineering contracts. If appropriate, the
document may be produced as a stand-alene document, specifically for international
construction and engineering contracts, as a supplement to the current edition of the UPICC.
The Project will not develop model clauses or a set of contract provisions, as those are already
provided for in FIDIC's standard forms of contract. However, the joint work of UNIDROIT and
FIDNC may not be without influence on the wording of future FIDIC publications.
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Regulation of Digital Risks Through Civil Liability Law

. Goal: To establish principles for regulating digital risks under civil liability law

Software has for some time now been just as essential when it comes to controlling
machinery and vehicles as it is for implementing automated decision-making processes in
business and administration or when producing digital content. In these and other cases,
using algorithms creates specific risks for third-party legal interests to which the law,
specifically liability law, can respond in various ways. What rules are, for instance, to apply
where an algorithm takes discriminatory decisions in relation to the granting of a loan or
allocation of jobs? Who is to be liable when an autonomous vehicle leaves the road and
injures passersby? And what are to be the consequences when an artificial intelligence
generates fake news? What are needed are solutions which can harness the opportunities
inherent in digital technologies whilst at the same time minimising, as far as possible, the
risks associated with them.

Various regulatory concepts are available to the legislature in this regard. One option is fo
have extensive provisions with detailed technical requirements and instructions or
information obligations applicable to the manufacturers or users of certain technologies.
Another option is to impose regulations under liability law which do not set requirements as
to the properties or handling of digital products but instead create incentives for minimising
certain risks based on the mandated liability. Although some work has already been done on
this in the field of legal economics, no workable guidelines have as yet been developed to

help the legislature choose the right regulatory approach under the respective conditions.”

If the chosen legislative medium is liability law, further questions then arise: A decision needs
to be taken as to whether provision is to be made for fault-based liability, which makes
liability dependent on intentional damage or negligence. Alternatively, strict liability could be
introduced, that is liability regardless of fault for creating permissible risks. In that context, the
right connecting factor needs to be established, for example whether specific liabilities are to
be created for certain technologies or whether preference is instead to be given to a
technology-neutral regulation. Another issue could, for instance, be whether self-learning
algorithms require special regulation by law. Whichever is the case, a decision needs to be
taken on what the right level of regulation is: What must be regulated by law and what

leeway should the courts be left with in the individual case? A decision also needs to be

' For a basic introduction, see Shavell: Liability for Harm versus Regulation of Safety, Journal of Legal
Studies 1984, p. 357 ff.
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taken on who the claimants and who the opposing parties are to be. The matter of who the
opposing parties are may, amongst other things, be dependent on who is best placed to

minimise the technological risk.

To date, civil liability law has been harmonised at the international level in only a few
narrowly defined subfields. Examples include the Montreal Convention of 28 May 1999,
which regulates liability in aviation in the case of death or injury to passengers as well as
delay, damage or loss of luggage and cargo. Attempts to establish uniform principles for the
whole of civil liability law have thus far only been regional in nature and have had little impact
on legislative activity.? This is because legal systems differ significantly across countries and
because, although they are frequently founded on the same basic principles, how those

principles are fleshed out varies considerably.

The proposal at hand thus deliberately focuses only on the subfield of dealing with digital
risks. In this area it seems possible to establish common liability law principles which could
then serve as guidelines for legislatures around the world. It is owing to the ubiquitous nature
of digital technologies, the globally interconnected markets for software products and the
potentially global impacts of harmful technologies that systematisation of this area in

particular would be desirable.

The project goal would, therefore, be to establish principles for regulating digital risks under

civil liability law in the sense of creating a toolbox for national legislatures.

Il. Method: Dealing with complexity and interactions

The regulation of digital risks is a demanding task which first requires a careful analysis of
the relevant social, economic and technological interconnections and interactions. Such a
problem analysis should be conducted before any regulations are drafted and should first
describe the current situation and desired target state. Understanding complex systems is
crucial here, as is incorporating identifiable interactions between key factors into

considerations — especially amplifying and compensatory feedback loops.

There has been a recognisable paradigm shift in recent years in the field of the science of
lawmaking: Classic governance [Max Weber's work is paradigmatic here] was based on the
idea that the social order follows a rational design based on the model of natural laws (linear
causalities/statics/hierarchies/order and control mechanisms/predictability etc.). However, the
science of complexity [systemic thinking is paradigmatic in that regard] has recognised that
complex matters have contrary characteristics (feedback effects/delays/anomalies/tipping

points/emergence etc.). The proposed project could provide the opportunity to incorporate

2 As regards Europe, see European Group on Tort Law: Principles of European Tort Law, 2005; Study
Group on a European Civil Code: Draft Common Frame of Reference, 2008.
2
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these methodological approaches and to harness them when drafting liability law principles.
The project could thus at the same time serve as a forum for an exchange on legislative

methodologies and best practices as regards regulating complex matters.

For that reason, the project team should include both experts in liability law and, if possible,

active law-makers. Technical and (legal and) economic expertise should also be available.

The project could be divided into the following phases:

1. Modelling of the current situation based on select digital risks
Mapping of the social, economic and technological interconnections. Drafting
of principles for a structured approach to modelling in the early phase of

regulation.

2. Design of the future system (target state)
Definition of target states as regulatory goals and determination of those
regulatory systems which are suitable in principle. The advantages and
disadvantages of regulating technological risks under liability law could be

elaborated.

3. Overview of existing concepts for regulating technological risks under
liability law in key legal systems
Which regulatory concepts for the chosen technological risks already exist?
What are their advantages and disadvantages? Does the current situation in
terms of regulation contribute appropriately to achieving the target state

described in phase no. 2?7

4. Formulation of principles of civil law liability for digital risks
Drafting of concrete methodological and substantive guidelines for the
legislature: What do available instruments contribute ? What innovative

instruments could be used?
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Paris, 17 April 2025

The Secretariat of the International Institute for the Uniflcation of Private Law = UNIDROIT

Via Panisperna, 28

00184, Rorme, aly

ASC: Secretary-General - Prof. Ignacio Tirado

E-mail: i.tirodo@unidroit.org

Re.: Proposal of a Joint Project on Res Judicata In Internatlonal Commerclal Arbltration

Dear Secratary-General Prof. Ignacio Tirado,

On bahalf of tha ICC Institute of World Business Law (“ICC Instituta™), | am plecsed to invite
UNIDROIT to collaborate with us on a project focusing on the principle of res judicata in
international commercial arbitration (the “Project”). This proposal is in light of the need for a
commeon understanding of this important legal principle in the context of intarnational arbitration.

1. The Project, as detailed in the attached docurment (Annex [), aims to address the
complexities surrcunding the application and effects of res judicata in international
commercial arkitration. It will explore how transnational rules can be developed to
promote uniformity and clarity in the treatment of arbitral awards, particularly in multi-
party disputas and cross-jurisdictional contexts.

2. The ICC Institute believes that this Project aligns with the values and objectives of both
institutions, especially considering that:

It seeks to establish a common framework for undarstanding the res judicota
affects of arbitral awards, theraby enhancing kegal certainty for parties in
internaticnal commercial disputaes.

It will examine the divergence in naticnal kaws regarding res judicata with a view to
identifying commonalities and proposing guidelines for harmonising these
approaches.

Thea Projact will assess the applicability of existing international legal principles and
investigate whether additional guidelines or addenda are necessary to address
specific challenges in internaticonal arbitration.

Irternctional Chamber of Commerncs 33-43 crvanue clu Prasident Wilson, 7518 Paris, Fronce

33 ( 14953 28N leewbo.org
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< It may also evaluata the implications of res judicata on dispute resolution
mechanisms, particularly in light of ongoing discussions about tha effectivenass of
current arbitration practicas.

3. Pleasa note that the Project outlined in Annex | is a praliminary draft, and we walcomea any
input or contributions from UNIDROCIT on this mattar.

4 The ICC Institute locks forward to the opportunity to collaborate with UNIDROCIT on this
important Project and awaits any suggestions or medifications that UNIDROIT may deem
appropriate.

Yours sincaraly,

Eduardo Sliva Romero

""HCB

T

Chair, 1CC Institute of World Business Law
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PROPOSAL OF A JOINT ICCWBO-UnmroIT PROJECT ON RES JUDICATA IN
INTERNATIONAL COMMERCIAL ARBITRATION

REASONS FOR A PROJECT

International commercial disputes frequently involve multiple parties, contracts, and issues. As
a result, the number of disputes that are tried in two or more different forg has increased, giving
rise to difficult issues regarding the conclusive and preclusive effects of prior judgments or
awards.

It is generally accepted that the principle of res judicara also applies to international commercial
arbitration. However, there is little agreement as to how this principle should apply to arbitral
awards. The traditional approach relies on domestic res judicara rules, to be identified through a
conflict-of-laws approach. However, in the absence of clear conflict-of-laws rules to establish the
applicable law for the res judicara effects of an award, arbitral tribunals have applied diverging
criteria. The laws most frequently chosen have been (i) that of the seat of the arbitration within
which the res fudicara effects of the award are invoked, (ii) that of the seat of the arbitration within
which that award was issued, (iii) that governing the substantive rights at issue (which could be
different in the first and the second arbitration), and (iv) that governing the arbitration
agreement.

Furthermore, domestic law approaches may differ quite a great deal. While the concept exists in
all legal systems, the way the principle is formulated and operates varies. By determining,
according to a conflict-of-laws approach, all aspects of arbitral res judicara based on the domestic
law identified in each case, arbitral case law varies to a wide an unpredictable extent.

Finally, in addition to hindering uniformity, this approach subjects arbitral awards to
conceptions that mimic those originated and justified for (domestic) judicial proceedings. While
some basic principles apply to res judicara irrespective of whether it is applied for judicial cases
or arbitral awards (in particular, the balance between the principles of legal certainty and the
efficient and cost-effective functioning of the adjudication system, on the one side, and that of
due process, on the other), international commercial arbitration may deserve specific
considerations and an autonomous set of rules.

Indeed, in recent years, scholars have seemed to lean towards an alternative and more innovative
approach, under which the res judicara effects of arbitral awards should be determined according
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to transnational rules tailored to the peculiarities of international commercial arbitration.
However, in order to follow such path, there is a need for a shared understanding of various

matters, including the scope and legal basis of such rules, as well as their content, to provide

sufficiently precise indications for the solution of concrete issues.

On 13 November 2024, the ICCWBO organised its Annual Conference around these topics.!
Following in-depth discussions on the differences at domestic level and the issues to be addressed
to help reach a consistent approach, the prevailing conclusion was that transnational rules would
be of great help. In particular, one panellist, reporting on the conclusions of a recent paper he
co-authored, urged soft-lawmaking bodies and arbitral institutions to tackle res jfudicara
proactively and contribute to the development of rules to give secure guidance to arbitrators (and
courts) in determining its proper contours.’

The same conclusion has been reached by various arbitral tribunals.?
BACKGROUND

The principle of res judicara dictates that the disposition of a dispute stemming from the decision
of a competent adjudicator (and complying with certain requirements according to the relevant
legal order) be final and conclusive. This principle is both commonly recognised by domestic
legal systems and reputed to be a “general principle of law recognized by civilized nations” under
international law (art. 38(1)(c) of the Statute of the ICT).

Res judicara is commonly understood to have a “positive effect” and a “negative effect”. The

“positive effect” signifies that the findings of a decision invoked in a fiuther proceeding are

! 442 ITCCWBO Annual Conference, Res Judicara, Claim Preclusion, Issue Preclusion and Claim Splitting.
z L.G. Radicati di Brozolo and F. Ponzano, How ro assess the res judicata effects of tnternational arbitral awards:
giving concrereness to an aufonomous approach, in Arbitration International, 2024, XX, 1-35. This Note relies heavily on
the considerations drawn in this paper.

In parallel, a task force of the IBA Arbitration Commission has undertaken a study of the matter, which concluded
with a Report in which it also recommends seeking common guidelines on res fudicara in international commercial
arbitration. Further work will be done by an extended task force to identify more precisely possible areas where
directions would be advisable and obstacles to overcome. Since it is hoped that the ICCWBO-UNIDROIT Working
Group will be able to start its work from 2026, the latter will certainly also be able to benefit from the future results
of this task force. To this end, IBA has offered to ICCWBO and UNIDROIT to participate in its works as observers
and is open to discuss synergies that would ensure convergence of solutions.

: ICC Case 3207, Final Award, (1987) XII Y.C.A. 87.ICC Case 4126, Partial Award, (1074-1085) I ICC
Collection 511, 513-514.ICC Case 5833, 1992, cited by Hascher in Travaux du comiré francais DIP 10.I1CC Case 6233,
1002, (1901-1905) T ICC Collection 332.ICC Case 6363, Arbitral Award, 1001, (1002) XVII Y.C.A. 185.ICC Case
0800, 2000, (2001-2007) V ICC Collection 639.ICC Case 12226, Award, 2004, unpublished, cited by the
commentator to ICC Case 0800, 667.ICC Case 13133, Final Award, (2010) XXXV Y.C.A. 120, [36-30].ICC Case
13509, Arbitral Award, (2008-2011) VIICC Collection 739.
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meant to have a final and binding character in such further proceeding. The negative effect

means that matters finally decided in prior proceedings cannot be re-litigated (e bis in idem).

Res judicara safeguards parties from repeated litigation on the same matter. To the extent that it
prevents the co-existence of conflicting decisions within a given legal system, it ensures the
coherence and credibility of that system and legal certainty for the parties in dispute, in the form

of finality of adjudication.
The scope of application of res judicara has two sides: “subjective” and “objective” scope.

The subjective scope addresses the personal scope of the principle, and concerns parties against
which res fudicata can be asserted, either the same parties in the two subsequent proceedings or

also certain third parties (for instance, related parties or parties in privity).

The objective scope of res judicara relates to its subject matter. It is especially in relation to such
scope that legal systems tend to depart, in particular between common law and civil law: a) the
common law approach broadly allows several res judicara pleas (cause of action estoppel, issue
estoppel, former recovery, or abuse of process), while b) under the civil law approach, the

principle only applies to the adjudication of the prior peritum (request).*
The pleas under common law are broadly articulated as follows:

Cause of acrion esroppel prevents a party in subsequent litigation from asserting or denying
the existence of a particular cause of action, the existence or non-existence of which has
been determined in previous litigation between the same parties.

Issue estoppel is a plea that may be raised when fundamental issues determined in an earlier
proceeding are raised in later proceedings. Issue estoppel covers only those matters which
the prior judicial decision necessarily established as a legal foundation or justification for

its conclusion.

Former recovery is a plea that the party in whose favour relief has been granted is now

attempting to reassert the same claim to obtain further relief.

4 See E. Gaillard, Coordinarion or Chaos — Do the Principles of Comity, Lis Pendens and Res Judicara Apply ro
Inrernarional Arbitrarion?, in American Journal of Internarional Arbirrarion, Vol. 29, 2018, pp. 203, 227
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Abuse of process requires the parties, when a matter becomes the subject of litigation
between them in a court of competent jurisdiction, to bring their whole case before the
court so that all aspects of it may be finally decided once and for all.

On the other hand, in civil law countries, only the operative part of the judgment is recognised
as having res judicara effect — not the reasons. Moreover, such an effect is limited to those issues
that have been the subject of the parties’ discussions and on which the court has actually ruled.

The reasons for the judgment do not have res judicata effect.’

Moreover, for res judicara to be raised as an objection to subsequent proceedings, a number of
conditions must be satisfied: identity of the subject matter and the cause of action, as well as the
identity of the parties and the capacity in which they act. For instance, parties do not act in the
same capacity in two successive proceedings if they act personally in one and as the
representative of a legal entity in the other. Also, the cause of action must be identical in both

cases.

Against this backdrop, transnational law could indeed be a sound alternative. However, at this
stage — and except for the IL A Recommendations described below — no international provisions
exist to this end. Institutionalised arbitration rules of the main arbitration centres worldwide do
not seem to include any provision of this kind. The UNCITRAL Model Law on International
Commercial Arbitration, for its part, only mentions that the award “shall be recognized as
binding” (Article 35(1)) without any further elaboration.

The possible choice of performing this exercise specifically for international commercial
arbitration is supported by its core qualities. Party autonomy is central to international
commercial arbitration. Thanks to the role that party autonomy is allowed to play, arbitration
can be much better tailored to the specific needs of users. Moreover, despite party autonomy,
due process is fully respected, in particular thanks to the rules established by institutionalised
arbitration centres.

On the other hand, commercial parties are generally interested in final resolution of their
disputes, and to avoid the prospect of protracted re-litigation interfering with the conduct of

E In France, Article 1351 of the Civil Code provides that res judicara applies only to what has been decided in
the judgment; furthermore, the claim must be the same, it must be based on the same issue and involve the same
parties acting in the same capacity. At the very most, the reasons for the judgment may be used to interpret the
operative part and serve to clarify the meaning and scope of what has been decided. However, courts have
acknowledged that the reasons for a decision may partake of the res judicara effect that applies to the operative patt,
whenever such reasons are a necessary adjunct to such operative part.
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business. Consistently, international commercial arbitration awards are subject to limited review

and circumscribed to public policy — unlike domestic judgments, which are instead subject to
multiple levels of review,

THE PRECEDENT OF THE ILA RECOMMENDATIONS OF 2006

As a matter of fact, Recommendations on Res Judicata and Arbitration were adopted by the
International Law Association (ILA) in 2006.5 These are:

1. To promote efficiency and finality of international commercial arbitration, arbitral
awards should have conclusive and preclusive effects in further arbitral proceedings.

2.The conclusive and preclusive effects of arbitral awards in further arbitral proceedings
set forth below need not necessarily be governed by national law and may be governed

by transnational rules applicable to international commercial arbitration.
3. An arbitral award has conclusive and preclusive effects in further arbitral proceedings
if:

3.1 it has become final and binding in the country of origin and there is no

impediment to recognition in the country of the place of the subsequent arbitration;

3.2 it has decided on or disposed of a claim for relief which is sought or is being

reargued in the further arbitration proceedings;

3.3 it is based upon a cause of action which is invoked in the further arbitration
proceedings or which forms the basis for the subsequent arbitral proceedings; and

3.4 it has been rendered between the same parties.

4, An arbitral award has conclusive and preclusive effects in the further arbitral

proceedings as to:

4.1 determinations and relief contained in its dispositive part as well as in all
reasoning necessary thereto;

4.2 issues of fact or law which have actually been arbitrated and determined by it,
provided any such determination was essential or fundamental to the dispositive part of

the arbitral award.

° ILA Resolution 1/2006, Annex A.
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5. An arbitral award has preclusive effects in the further arbitral proceedings as to a claim,

cause of action or issue of fact or law, which could have been raised, but was not, in the

proceedings resulting in that award, provided that the raising of any such new claim,

cause of action or new issue of fact or law amounts to procedural unfairness or abuse.

6. The conclusive effects of an arbitral award can be invoked in further arbitration
proceedings at any time permitted under the applicable procedure.

7. The preclusive effects of an arbitral award need not be raised on its own motion by an
arbitral tribunal. If not waived, such preclusive effects should be raised as soon as possible
by a party.

These Recommendations, however, have not been frequently referred to by arbitral tribunals.
Possibly, when these were drafted, the time was not fully ripe for such exercise. Instead, today
the issues of finality of decisions, parallel proceedings and consistency of arbitral awards are of
urgent concern for the continued credibility of the institution of international commercial
arbitration (and arbitration in general).

A second possible explanation is that the ILA Recommendations are very high-level and not at
all detailed. Because of this, they are said not to contain sufficient tools for solving concrete

sitnations, as arbitral tribunals would instead need.

Finally, the Recommendations were not meant to be comprehensive, but only to cover some
aspects of res judicara in international commercial arbitration. Indeed, in selecting issues to be
addressed, the ILA Committee in charge of such Recommendations stated that “/ijhe exclusion of
those aspects ... does nor imply that firther development may nor be needed”.”

It would thus be appropriate to reconsider the matter ten years later and provide a different, more
stringent soft-law instrument, to be adopted by parties and arbitral tribunals (either ad J/ioc or

through the set of rules provided by an arbitral centre).

The ILA Recommendations are in any case a necessary starting point, and their continued
relevance is the first element to be assessed in any project on 7es judicara that may begin today.
One preliminary question to be asked in this respect would be whether the procedural approach
followed by such Recommendations would be appropriate, or whether alternative perspectives

would be practicable — for instance, contractual characterisations such as interpretation of the

7 ILA Final Report on Res Judicata and Arbitration, published in the Report of the Seventy-first
Conference, ILA 2004, 826-861.
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agreement to arbitrate or waiver — as means to reach results like those embedded in the

Recommendations.
RoLE oF ICCWBO

The ICC Arbitration Rules — as the majority of institutionalised arbitration rules — do not
currently contain provisions on res judicara.® This has spurred the ICCWBO, in the light of the
conclusions of its 2024 Annual Conference, to undertake a project that could conclude with an
instrument that would be used by institutionalised centres for international commercial
arbitration, among others.

Furthermore, many ICC cases address this issue. A survey of such cases would be essential to
any understanding of the matter. To that end, it should be recalled that in the ongoing joint
ICCWBO-UNIDROIT project, the ICC undertook a review of many of its awards through a
procedure that anonymised identifiable information and provided only summary information
for the benefit of the Working Group. An analogous or even better-defined procedure could be

set in place to support the work with such invaluable insights.
RoLE oF UNIDROIT

UNIDROIT is an intergovernmental organisation that works with the woild’s leading experts and
scholars on transnational law and that produces instruments supported and adopted by its
Member States, which actively oversee the projects of the institution. It could thus offer the
contribution of the public sector and also support the work with relevant academic analysis. For
example, in the ICCWBO-UNIDROIT joint project on investment contracts, a task force was
formed of young researchers who produced various papers on contractual provisions contained

in publicly available investment contracts.

Furthermore, the project would be based on party autonomy, which is the foundation of the

unification of private law and thus of most UNIDROIT soft-law instruments.

International commercial arbitration was one of the very first topics addressed by the Institute,
back in 1928 — when it was just starting its activities — and since then UNIDROIT has continued
working on the concrete implementation of party autonomy in international commerce and the
formation of transnational law. In any case, whether a contractual or a procedural perspective

is taken (or a combination of the two), it is possible to rely on its existing Principles.

8 Only the LCTA Rules include a rapid mention to res judicata (Article 26(8)).
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In particular, the ALT-UNIDROIT Principles on Transnational Civil Procedure would come into

play, and in particular Principle 28 (Lis Pendens and Res Judicata), although referring to

domestic judgement rather than international commercial arbitration. In parallel, Part VIII on

Judgment, Res Judicata and Lis Pendens of the ELI-UNIDROIT Model European Rules of Civil

Procedure address the same issue within the European context.

POSSIBLE SCOPE OF THE PROJECT
Various decisions will have to be taken as to the scope of the Project.

Legal orders. In the very first place, it is understood that any final instrtument would address
res judicara of arbitral awards relied upon in further arbitral proceedings. However, it
should be considered whether to extend the res judicara effects of awards in subsequent
domestic court proceedings as well. To this end, the NY Convention would help to set
the scene. 5till, it would be more challenging to extend the scope of the instrument to the
1es judicara effects of court judgments on substantive matters invoked in further arbitral
proceedings, since it is usually stated that this should be decided under the domestic law
of that State.

Arbitrarion agreement v. arbitrarion rules. In the second place, it should be considered
whether res judicara effects could be articulated in the arbitration agreement between the
parties. This approach may also include the assessment of the use of waivers and their
interaction with domestic law(s) (according to the scope of the instrument). In the
alternative, principles on res fudicara could be inserted in institutionalised arbitration mles
as an inherent power of arbitrators. The consequences of such a different approach should
be considered also as for enforceability in domestic courts. The possibility of both tracks
and the consequences of such combination should also be explored. Furthermore, it
should be considered how, in the absence of a specific reference to res judicara in the
arbitration agreement, the arbitral Tribunal could interpret the agreement to assess

whether the parties had some common understanding on the matter.

Domestic public policy. Finally, while some state that the application of domestic res fudicara
rules to arbitral awards would be mandated by public policy considerations, others
strongly support that res fudicara not rise to the level of public policy in the international
commercial arbitration system (despite the fact that is linked to the power to adjudicate)
because of the very fact that the power to adjudicate in arbitration derives from (is a result
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of) party autonomy. This latter approach is adopted by the IL A Recommendations (Final
Report, § 69).

Once the above core issues have been addressed, various individual topics would deserve

consideration as well. Some could include the following:

Which awards should be deemed final. In the first place, it should be considered which awards
could produce res judicara effects. Could partial awards produce such an effect? Would

any chosen rule apply only to substantive matters or also to jurisdictional matters?

Objecrive scope. In the lack of homogeneity of the treatment of the objective scope of res
Jjudicara, it should be assessed whether some common ground could be reached.
Furthermore, it could be considered whether freedom should be left to parties to decide
the objective scope of res fudicara that they are ready to commit to. To that end, the above-
mentioned ALI-UNIDROIT Principles and ELI-UNIDROIT Model European Rules
could serve as benchmarks that seem to be consistent with the IL A Recommendations.

Subjecrive scope. The common understanding is that res judicata could apply only between
the same parties. However, in parallel with the assessment of the objective scope, some
assessment would also be needed on the effects of res fudicara against certain, specified
third parties. This would be of relevance especially in case of multi-party contracts and
interconnected disputes taken to alternative fora.
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ANNEXE VI i PROPOSAL FROM THE WORLD INTELLECTUAL PROPERTY
ORGANISATION
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wiPo

THITELLECTULL MEOIAEETY

Pratessor O lgnacio Tirado

The Secretariat of the Intemaiional
Inshituie Tor the Unfication of Private
Law

&G Secrelany-Gensral, UNMIDEDIT
Intermational Instibuts for the Unimcahan
of Private Law

Riome

ITALY

By emall: Liracodunigrolt org

Aprl 10, 2025

Subject: Propossl for Guldancs on SEPs

Dear Professor Thrada,

| am writing on behalf of the Worid Intellectual Property Organization (WIPO) o propose the
topic of standard essentlal patents {SEPs) for discussion at the Intemational Instiute for the
Unification of Private and Commercial Law (UNIDROIT), In preparation for the next triennial

wark program.

Following WIPO's letter to UNIDROIT (Aprl 7, 2022, and a renewal letter of
December 11, 2024}, exploratory work on SEPs has baen included In the UNIDROIT work
program. In line with WIPO's SEP Strateqy to provide a forum for giobal dialogue and a
source of nowledge and data, WIPC and UNIDROIT convened a [oint expioratory workshop
at the UNIDROIT's seat In Rome on March 26, 2025. A group of experts from judlciary,
academia, Standard Developing Organtzations [SDOs) and Induwstry (Including both SEP
holders and SEP Implementers) discussad possibie areas in the SEP fieid where a project
could beneft the antire SEP ecosystam. This proposal outines sevaral aspects that ware
discussad at a prelminary level during the workshop and were deemed meaaningful by all
particlpants.
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Currently, there are diverging legal characterizations of the basic concepts In the SEP area,
and the boundaries babween private and compatition |aw vary conslderabdy amang

jurisdictions. while the global nature of technalogy standards creates tension with the
temitoriaity of inteliectial propeny rights.

Based on the concluslons of the exploratory workshop of March 26, 2025, the folowing areas
may b2 congldered Tor reszarch, mellﬂﬂﬂnﬁ and -g.ll-ﬂEI'IBE on an intemathanal kevel:

- The legal natwre of the FRAMND wndertaking;

- The FRAND undenzking In the context of SEP asslgnments;

- [Issues of unsdiction and appilcable law, with particular focus on giodal rate setting by
national or reglonal judiclanes, and altemative dispute resolution mechanisms;

— The agplication of the UNIDRCIT Princlpies of Imbernational Commernzlal Contracts o
the coniext of SEPs.

Increasing certainty on these issues would faclitate Implementers' access to SEPs at
affordable FII'K‘-E'E- withiout I.I'IﬂE'I'I"ﬂlr'IlI'Ig the Incentives for Innowvathon. I would aiso enhance
premciadliny, reduce fransaciion costs and wibmately suppodt technological development
whlle ensuring consumer access to essential tachnoiogies. Any InRiative to Investigate
potential convergence In these areas on SEPs would need io align with the goals of the
WIPO SEP Strategy, which |s based on neutralty, complementarty and a voluniary

approach.

We are, a5 always, at your disposal to discuss this proposal furiher with the UNIDROIT
Secretarat

YOurs sincerafy,

Andras Jokutl
Dilrecior
Patent and Technalogy Law Division
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ANNEX E VII T PROPOSAL FROM THE  MINISTRY OF JUSTICE OF LITHUANIA

LIETUVOS RESPUBLIKOS TEISINGUMO MINISTERUJA
MINISTRY OF JUSTICE OF THE REPUBLIC OF LITHUANIA

Budgetary agency, Gediminas Ave. 30, LT-01104 Vilnius, tel. +370 600 38 904,
fax +370 526 62 854, e-mail: rastine@tm.lt , eDelivery box 188604955, https://tm.lrv.It
Data have been accumulated and stored in the Register of Legal Entities, code 188604955

International Institute for the Unification of Private Law
E-mail: info@unidroit.org 21 of November 2024

REGARDING THE TRIENNIAL WORK PROGRAMMIE (2026-2028)

The Ministry of Justice of the Republic of Lithuania presents its compliments to the International
Institute for the Unification of Private Law (UNIDROIT) and has the honor to inform you that the
competent authorities of the Government of the Republic of Lithuania have thoroughly analyzed
the request for proposals to be considered for inclusion in the Triennial Work Programme 2026—
2028.

Following this review, the competent authorities of the Government of the Republic of Lithuania
wish to propose the following topics for inclusion in the upcoming Triennial Work Programme:
1. Renewable energy equipment, as this subject was included in the previous UNIDROIT
Triennial Work Programme;
2. Algorithmic contracts and private international law;
3. Digitalization of civil justice.

The Ministry of Justice of the Republic of Lithuania would be most grateful if the Governing Council
of UNIDROIT could take the aforementioned proposals into consideration during the forthcoming
106th session of the Governing Council.

The Ministry of Justice of the Republic of Lithuania avails itself of this opportunity to renew to
UNIDROIT the assurances of its highest consideration.

) ‘:-'v\_(.‘_
Acting Minister of Justice ,L/})W Ewelina Dobrowolska

=

&
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ANNEXE VIII T PROPOSAL FROM THE EMBASSY OF CHILE TO ITALY

A tscintts ot Cok ive Tl

N. 002/25/V-UNIDROIT

NOTE VER BAL

The Embassy of Chile in Italy presents its compliments to the International Institute for the
Unification of Private Law (UNIDROIT), and has the honor to acknowledge receipt of the
Note Verbale WP/ 1343 del 24.01.25, in which UNIDROIT responded to the Work Program
proposals submitted by Chile.

In this regard, the Government of Chile appreciates UNIDROIT's consideration of Chile's
proposals for the Three-Year Work Program (2026-2028) and the information received
regarding the prompt adoption of the Draft “Best Practices for Effective Enforcement”,
which is especially interesting for our country, particularly as a precedent for the current
work on reforming the Code of Civil Procedure and drafting a Chilean law on Private
International Law.

With reference to the information provided by UNIDROIT regarding tothe upcoming
promotion of the project on Corporate Sustainability Due Diligence to the High Priority
category - a decision in line with the implementation of the United Nations 2030 Agenda —
the Government of Chile agrees with the prioritization of this project, given the urgency of
promoting an integral ecology through the development of legal instruments.

Regarding to Chile's proposal that UNIDROIT include the issue of legal capacity in its
Work Plan, the Government of Chile consider that, in order to present a detailed proposal -
as requested by UNIDROIT - previously it is necessary to consult experts in transnational
and comparative law from different countries in order to identify the essential problems
related to the capacity of natural persons and legal entities,, arising from the diversity of
substantive laws in the different jurisdictions on this matter, which also belongs to the
internal public order of each State.

The Government of Chile is aware about the difficulty of undertaking a work on this issue
and the need to obtain background information about the problems that current differences
can cause in transnational private law. There are several and complex situations to
investigate regarding natural persons, such as the capacity to exercise their legal rights, the
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ANNEXE IX T PROPOSAL FROM THE GOVERNMENT OF POLAND

(Received via email on 7 March 2025)

Proposals concerning work programme for period 2026 -2028:

a)

b)

c)

d)

Investment/property i starting work on the so _ -called a guide to the conditions that must

be met in the case of real estate transactions as part of commercial investments . Creating
such a guide is justified, especially since each country has different rules regarding the
requirements fulfilled when purchasing or selling real estate. Differences resulting from the
requirements that countries impose on interested parties are also problematic entities to
assess the legal status of a given property, resulting fr om greater or lesser restrictions in
access to the land and mortgage register. Under the Polish procedure, there is a principle of
transparency of the content of the land and mortgage register, however, in order to read the

content of the land and mortgage register, the interested person must know the land and
mortgage register number. Analysing other regulations in EU members, it can be noticed

that each country has different rules with maintaining this type of register. These registers

are kept by various  authorities, and access to the content of such a register is also different

in each country, to a lesser extent or more limited. This circumstance may discourage
entities from purchasing real estate because there is insufficient information on how to
determine the legal status real estate. Such a guidelines on what rules apply if you want to

purch ase real estate and the conditions of access to the register of books perpetual usufruct

can be very helpful for future investors. It may also be a starting poin t for developing
minimum standards for national procedures as a necessary basis for improving international
cooperation in this field.

Insolvency - itis justified to continue UNIDROIT's work in the field of bank insolvency, and
consideration is given to extending the work in a broader context of insolvency by proposing
sets of principles which contracting parties, arbitrators and judges may decide to use

Law and Technology / Exploratory work T implementation of new rules concerning
Artificial Intelligence (Al) including emphasising responsible business conduct throughout
the Al system lifecycle, involving co -operation with suppliers of Al knowledge and Al
resources, Al system users, and other stakeholders; clarifying the information regarding Al
systems that constitute transparency and responsible disclosure; underscoring the need for
jurisdictions to work together to promote interoperable governance and policy environments
for Al, as the number of Al policy initiatives worldwide surges;

Financial law / Compliance / Fighting economic crimes 1 effectiveness of AML ( Anti -
Money Laundering ) regulation in particular legal or contractual guides which aim to provide
information, guidance on best practices and advice for a variety of beneficiaries ; cooperation
of financial institutions with regulators; The risk analysis is conceived as a key tool to identify,

analyse and address money laundering and terrorist financing risks. It aims at providing a
comprehensive mapping of risks on all relevant are as, as well as recommendations to States,
Supervisory Authorities and obliged entities to mitigate these risks.




